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ADMlNlSTWaTlVE LAW: CHOICE OF REMEDIES 

Dr Hannes Schoombee* gathering of information and evidence, 
such as freedom of information7 and 
parliamentary questions. 

Paper presented to a seminar held by the 
Western Australian Chapter of AIAL, Perth, Two furlher choices, namely between 
10 May 1994. administrative appeal and judicial review; 

and between the various judicial review 
remedies, merit closer attention. 

Why is the choice of remedies an 
important issue? Administrative appeal or judicial review? 

The growth of administrative law has led to 
the availability of a wide choice of remedies 
against undesirable administrative action. 
Given this choice, the first step to be taken 
by an administrative lawyer advising a 
client often entails a careful consideration 
of the range of applicable remedies. The 
available remedies may offer very different 
means of redress, be mutually exclusive, 
and be subject to different time limitations. 
Uther factors whlch should intluence the 
choice d remedies include the avaiiability 
of evidence, the projected costs, and 
tactical considerations such as the need to 
maintain a working relationship with the 
relevant decision-maker. These and other 
issues Will be discussed in this paper, with 
an emphasis on recent developments. 

Some basic choices 

One of the first questions to be considered 
is whether recourse st~ould be I~dd tu 
"sharp-edged remedies" such as review or 
appeal, or whether "softer" remedies such 
da tile O I I I ~ U J > I I I ~ I I  U I ,  where available, 
mediation should be utilised. At an early 
stage consideration should also be given to 
the use of avenues which may assist the 
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Where an administrative appeal is 
available, and in general terms appears to 
be a feasible avenue of attack, careful 
consideration may need to be given to what 
issues other than the straight toward 
merits of the decision can be raised before 
the particular appeal tribunal. Can the 
administrat~ve decision in issue for instance 
be challenged on the basis that it infringes 
the impfied constitutional freedom of 
polltlcal discourse? Can other grounds of 
uriconsiitutionali~ (eg conflict with 
particular provisions of the federal 
constitution) or the conflict of state and 
federal legislation be raised? Can 
delegated legislation supporting the 
impugned decision be attacked k f u l t :  the 
appellate tribunal on the basis of ultra 
vires? Is an attack on the basis of ultra 
vires generally available, or is the tribunal 
limited to matters going to the merits of the 
administrative decision?* ' 

While jurisdictional limits on what a 
particular appellate tribunal can decide, 
niay preclude arguing some of the is3ucs 
mentioned, this hurdle can often be 
overcome or at least alleviated by 
appealing to the tribunal and then having it 
refer an appropriate question of law to a 
court before conclusion of the 
administrativc appcal. An example of such 
a provision allowing for an interlocutory 
question of law to be stated is the rarely 
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used section 45 of the Administrative 
Appeals Trihunal Act 1 975 ( ~ t h ) . ~  

When chooslng between lnstltuttng an 
administrative appeal or seeking judicial 
review, it should also be borne in mind that 
there IS a gromng tendency for the courts, 
both at federal4 and state5 level, to refuse 
judicial review remedies in the exercise of 
therr dlscretron, if appropriate avenues of 
appeal have not been exhausted. 

Recent decisions of the New South Wales 
Court of Appeal suggest that where an 
administrative appeal to superior court and 
judicial review are instituted simultaneously 
merely to gain a procedural advantage, 
such as an appeal without leave to an 
appellate court, if the judicial review 
proceedings turn out to be unsuccessful, 
the entire judicial review application may 
be struck out as an abuse of process.6 But 
there may be quite legitimate reasons for 
instituting both an administrative appeal 
and judicial review, for instance to ensure 
that there is compliance with the time limits 
in respect of bgth remedies. A party 
wishirly ?U c!railenye asd in the first 
instance pursue maiters of !awfulness 
rather than the merits may have io file, 
p~utediveiy, an appeal to the appropriate 
administrative tribunaL7 

C l ~ o i ~ e  ufjudi~ia/ review remedies 

An important but often neglected question 
is whether administrative action should be 
challenged directly or c~ l la te ra l l~ .~  Where 
for instance goods have been seized, there 
may be distinct procedural advantages in 
suing Customs in conversion rather than 
reviewing the decision to seize the goods.g 

In the sphere of (the direct) judicial review 
remedies, administrative law unfortunately 
still exhibits a marked "remedy orientation", 
reflecting what Maitland had said in respect 
of English law, namely that "to a very 
considerable degree the substantive law 
administered in a given form of action has 
grown up independently of the law 
administered in other This is 

partlculady so In states ilKe Western 
Australia where (unlike say Queensland) 
there has been no significant reform of 
judicial review remedies. However, ever1 at 
the Commonwealth level, there appears to 
be an increasing remedy orientation. 
Particularly as a result of L i l t :  B w ~ d  case" 

any application for judicial review under the 
Administrative Decisions (Judicial Review) 
Act rlow appears to fact: a routine 
jurisdictional challenge on the part of the 
decision-maker at the interlocutory stage. 
As a result of this, and other developments 
such as the foreshadowed exclusion of 
large areas of migration law from the scope 
of Ll~e AD(JR) Act, the importance of the 
"traditional" judicial review remedies under 
section 75 of the federal constitution and 
section 398 of the Judiciary Act have 
increased. 

In Western Australia a potential applicant 
for judicial review must decide, at the 
outset, whether to take the prerogative 
route or to sue for a declaration or 
injunction. Fortunately the High Court has 
recently affirmed that on application for 
prerogative rciici, a declaration may be 
granied instead. 12 

In respcct of thc various judicial review 
remedies, the persisting remedy orientation 
manifests itself in respect of: 

the rules of standing;l3 
scope of the remedy;I4 - available grounds of review;15 
the operation of statutory ouster 

16 clauses; - judicial discretion to grant or refuse the 
remedy;" 
differences in procedure (more may be 
said about this aspect). 

The obvious point is that prerogative writ 
proceedings are not suitable for cases 
involving serious disputes of fact. In such 
proceedings applicants also face a leave 
requirement and relatively short periods 
within which to commence the 
proceedings. On the other hand an 
applicant in jurisdictions such as WA is able 
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to obtaln a tlnal declslon betore the Full 
Court within a significantly shorter period 
than by bringing an action for a declaration. 

Although traditional interlocutory aids to 
litigation such as discovery,'8 
interr~gatories,'~ cross-examination of 
deponentsZ0 and subpoenas21 do not 
feature in prerogative writ applications, I 
can see no reason why even in jurisdictions 
with "unreformed judicial review 
proceedings" the Rules could not be 
applied in a flexible way so as to allow for 
instance the cross-examination of 
deponents to take place before a single 
Judge, or even a Master, with the record of 
a cross-examination then going before the 
Full Court. In any event, there does not 
appear to be any sound reason why any 
judicial review application should at first 
instance still go to a Full Court, as is the 
case in WA. Should such matters go before 
a single Judge (as occurs in the Federal 
Court), this will not only save judicial time, 
but allow for more flexibility in the conduct 
of proceedings. 

Current judicial attitudes to historical 
restrictions on the scope and procedure 
of judicial review remedies 

In states like Queensland state 
administrative law has now been reformed 
in a far-reaching manner based essentially 
the Commonwealth model. However, in 
states like WA the old prerogative writs still 
prevail, while in most other states and 
territories limited reforms have taken place 
but the prerogative remedies (in the form of 
prerogative orders) still occupy centre 
stage.'* In all these jurisdictions I would 
urge a court sitting in a judicial review 
rnatter to take the view of the New South 
Wales Court of Appeal which has asserted 
that accidents of history should not be 
determinative of the scope of the traditional 
remedies, and that a question such as 
what constitutes the "record" for the 
purposes of certiorari should be determined 
by an examination of the present role of the 
court and the proper extent of its 
supervisory j~r isd ict ion.~~ 

Given the English law background of the 
prerogative remedies, the following 
observation or, the state of modem English 
law by CIive Lewis in his excellent work 
Judicial Remedies in Public Law (1992) 
snou~u be noted: 

The previous limitations on the availability 
of ceriiorari have gradually been eroded. 
These restrictions were disappearing 
before the introduction of the new judicial 
review procedure [in 1977. The advent of 
tllal plorxdula addad a ~enewed impetus 
to the modemisation of judicial review. The 
major obstacle to the development of the 
prerogative remedies was the dictum of 
Atkin L.J. in the Electricity Commissioners 
case that the supervisory jurisdiction of the 
courts only extended to bodies having 
l e ~ a l  authority to determine questions 
affecting the rights of subjects and having 
the duty to act judicially. This dictum no 
longer represents the law, if indeed it ever 
did, and ic scriouoly misleading. It is now 
clear that :he judicial review jurisdiction 
and prerogative remedies are available 
against anybody exercising public law 
powers, whether they be derived from 
statute, the prerogative, or other non- 
statutoiy powers. Any exercise of public 
law power having a discernible effect may 
be chzllenged by a person with sufficient 
inierest in :he maver, whether or not it 
affects "rights." however broadly or 
narrow!y :ha: concept is defined. The 
concept of a "judicial" act is now 
completely discredited and has no role to 
play in determining the availability of the 
public law remedies. (p 145-6; footnotes 
omitted) 

It should be noted that in English law 
certiorari and prohibition now lie in respect 
of: 

decisions which cannot be labelled 
'7udicial" in the sense of subject to the 
requiremenis of procedural fairness; 

9 decisions which do not "affect rights" 
(see quote above); 

ministerial (ie non-discretionary) 
functions; 

delegated legislation; 
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prerogative and (other) common law 
powers; 

decisions taken by statutory bodies with 
reference to a statutory framework but 
not under any distinct or specific 
statutory power; 

the exercise by a non-statutory body of 
public or governmental powers resting 
on de facto control of an area of activity 
such as company mergers and take- 
overs, at least where such control is 
exercised with the consent of 
government and has some statutory 
underpinning or support. 
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