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In a world of secrecy and opaque government, serious wrongs can occur which may never come to 
light. FOI legislation is at once a means of casting the light of scrutiny into the dark corners of 
government and a contribution to a new culture of openness in public administration. 
 

Justice Michael Kirby2 
 
The advent and operating principles of a redesigned smaller state, that functions solely as a 
marketplace, exploits and compounds existing design defects in Australian FOI legislation. 
 

Rick Snell3 
 
But the fight to reclaim the informational commons will also be complicated by problems of policy 
design and political mobilization. Imposing openness codes was easier when authority was closely 
held by national and sub-national governments. The task is more difficult when power has diffused 
away from governments and across borders. 
 

Alasdair Roberts4 
Introduction – the importance of FOI 
 
In his inaugural professorial address at the Australian National University in March 2002, 
John McMillan argued that passage of the Commonwealth Freedom of Information Act 1982 
(FOI Act) had been of fundamental or constitutional importance. It had replaced the 
prerogative of government to decide what information to release, changed the onus of 
justification in relation to release of information, and replaced an unstructured government 
discretion with objective criteria by which an independent reviewer could judge release. At 
the same time McMillan noted that there had been many criticisms of the operation of the 
FOI Act in a number of recent reports.5 
 
McMillan’s views are significant because of his important role as one of the major 
contributors to the debate over open government in the late 1970s, and his role in shaping 
the fundamental principles on which FOI legislation could be founded, not least through his 
work on the influential 1979 Senate Committee’s report on the FOI and Archives Acts.6 I  
 
 
 
* Information access consultant, Canberra. Former Principal Legal Officer in the Information 

Access Unit, Commonwealth Attorney-General’s Department. My sincere thanks to Greg Terrill 
and Matthew Smith for very helpful comments on an earlier draft of this paper, and to Rick Snell 
for his immense contribution to our understanding of FOI at all levels: I have plundered his work 
shamelessly. Thank you also to Madeline Campbell and members of the old Information Access 
Unit team in the Attorney-General’s Department for numerous passionate discussions and 
insights; it was a rare privilege to work with all of you. None of the above is responsible for what I 
may have done with their ideas here. 
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agree with him that the adoption of FOI involved major and fundamental shifts, and that it 
contributed to and underpinned many of the trends to more open government that he 
identifies in his address.7 Yet despite the symbolic significance of FOI legislation, its actual 
ability to provide access to significant government policy or administrative information that 
would genuinely empower citizens has been extremely limited at the Commonwealth level. 
Moreover, we can see now that there are many things FOI cannot do in the area of 
accountability, especially if governments and their advisers seek to evade it by not recording 
sensitive information. In some circumstances there may be better mechanisms, though with 
their own flaws, such as inquiries by Senate Committees where that process is available, or 
investigations by the Ombudsman or the Auditor–General. 
 
Nonetheless, there is still a strongly felt need for freedom of information legislation, though 
some of the language of the 1960s and 1970s now sounds old-fashioned in the conservative 
1990s and early 2000s, in particular the concept of ‘participatory democracy’.8 Nonetheless, 
what that term denoted is still of vital relevance, namely a desire to open up government so 
that ordinary citizens and groups and coalitions of groups can acquire the information to 
participate in and criticise the policy-making and administrative process.9 These days the 
same concept is framed in terms of ‘democratic deliberation’, ‘democratic discourse’, a 
‘republic of reasons’, the need for ‘transparency’, ‘the informational commons’ and so on.10 
In the same vein, the High Court has underscored the significance of the free flow of 
information and broad discussion in achieving a liberal democratic system of government,11 
and Justice Michael Kirby describes FOI as very important in making the idea of popular 
government ‘a more robust and practical reality’.12 
 
However, this should not blind us to the fact that FOI has had and still has many critics who 
would be glad to see it, if not destroyed, then rendered largely ineffective in its capacity to 
embarrass or challenge government. Others think that the concept has been rendered 
irrelevant by the changes in the nature of the state in the post-Thatcher/Regan period.13 Yet 
others emphasise the need in a knowledge economy for access to the largest repository of 
information in a country (government), and the contribution of such access to the 
governance roles of citizens.14 Alasdair Roberts penetratingly analyses the recent social, 
political and technological factors that tend to weaken FOI along with democratic 
participation in decision-making, but he is also prolific in ideas that can help redress the 
balance.15 We need to be able at any time to argue the case for effective FOI legislation from 
first principles, starting from a realisation that the ‘design principles’ of the current 
Commonwealth Act are inadequate. 
 
The current situation – neglect, inaction and defects 
 
Twenty years is a long time in the life of a reforming statute that provides an arena for 
significant contest between government and citizen. My first year in the FOI Branch of the 
Attorney–General’s Department saw a small party of officials happily celebrating the ‘fifth 
birthday’ of the FOI Act. Despite the 1986 retreat embodied in the imposition of charges, 
cessation of promotion of the Act and other changes to administration,16 there was still a 
sense that the FOI Act was a live piece of legislation which was significant and demanded 
serious attention. At the time we were awaiting the report of the first major review of the 
operation of the Act by the then Senate Standing Committee on Legal and Constitutional 
Affairs.17 There was still a significant commitment of resources to assisting agencies to 
administer the Act in the spirit in which it had been enacted. 
 
Like human beings who celebrate birthdays and anniversaries, if we neglect Acts of 
Parliament they cannot function properly. In the twenty year history of the FOI Act it has 
been substantially amended only three times, the last occurring in 1991. None of the major 
amendments involved a completely systematic rethinking of the best ways to achieve the 
aims of FOI, the 1983 changes coming closest to that. The central proposals of the latest 



 
AIAL FORUM No. 38 

59 

1996 review by the Australian Law Reform Commission and the Administrative Review 
Council (ALRC/ARC report)18 have not been implemented, and government has not given us 
any meaningful explanation why not.19 
 
The criticisms are well-known, and I will take many of them for granted here.20 Major 
difficulties are developing both in terms of the practical administration of the Act and in terms 
of its structure and the basic assumptions underlying it.21 No real attempt has been made to 
update the Act to cope with the massive transformation of the state in the late 80s and 90s.22 
If these difficulties are not addressed, the gap between the pretence and the reality of FOI 
will widen ever further. 
 
Even minor measures needed to remove redundant provisions of the Act have not yet been 
implemented, though I understand that some work has been done in this area. More 
significantly, the government has failed to introduce amendments to the Act to provide for its 
application to documents in the possession of contractors under outsourcing arrangements, 
despite the fact that this was promised on 3 February 1998 by the Attorney–General in a 
press release dealing with both privacy and FOI, and was reiterated by his Department in 
2001.23 Amendments were made to the Privacy Act 1988 to cover outsourced personal 
information,24 but there appears to have been stalemate in the bureaucracy about the means 
of amending the FOI Act, leaving a significant issue unaddressed.25 Related issues 
concerning ‘commercial in confidence’ claims have also been ignored (see below). 
 
The failure to take action on these measures is a recipe for freezing the FOI Act in time and, 
of more immediate importance, allows a continued decline in the standards of FOI 
knowledge and administration by agencies. 
 
A similar situation exists in relation to the ALRC’s report on its review of the Archives Act 
1983.26 Most of the recommendations leading to wider and easier availability of 
Commonwealth records of archival significance have not been implemented at this stage. 
 
The appointment and report of the Access to Information Task Force in Canada is in stark 
contrast to the current situation in Australia. There have been major criticisms of the 
Canadian Access to Information Act 1982, and it is 17 years since the Act was last reviewed, 
so it is important not to exaggerate the differences in attitude. The fact that the Task Force 
was made up of public servants, with significant public and research input, has both limited 
the amount of change it has proposed, and increased the likelihood that it will be acceptable 
to government. While specific recommendations do not always contain the best solutions (in 
my view), the Task Force has taken seriously the question of how to achieve a better 
administrative culture of openness. I will be surprised if government is as indifferent to its 
report as our government has been to the ALRC/ARC report. 27 
 
The problem is that changes to the FOI Act, and even to its administration, have had no 
political priority even in the case of purely machinery matters. Such neglect in areas like 
income tax, corporations, trade practices or migration is simply impossible to imagine. These 
laws are in the frontline of government concern, and when some defect or loophole is 
identified in carrying out government policy, it is promptly attended to.  
 
It is not as though we do not have significant and detailed proposals for change, both 
legislative and administrative, in the work of commentators like Rick Snell, Greg Terrill, 
Spencer Zifcak, Moira Paterson, Peter Bayne, Anne Cossins and others.28 For example, 
Table 2 of Snell’s 1998 article is an important starting point for any reconsideration of the 
design of FOI, and can serve as a benchmark for advocating reform.29 I have time to deal 
only with a few of these matters, and have regrettably not been able to look at the best form 
of external review. 
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Renewing and supporting the foundations of FOI 
 
Initiative for legislative change – the Freedom of Information (Open Government) Bills 
2000 and 200230 
 
An initiative for reviving the process of reform was provided by the FOI (Open Government) 
Bill first introduced into the Senate in 2000 by Democrat Senator Andrew Murray. It lapsed 
as a result of the 2001 election but was reinstated in the same form in 2002.31 The Bill seeks 
to implement most of the recommendations of the 1996 Report.32 Significantly, it has been 
examined by the Senate Legal and Constitutional Legislation Committee, and despite the 
negative approach of the submissions and evidence of the Attorney–General’s Department 
(presumably with Government approval), there was cross-party support for the most 
significant of the ALRC/ARC report’s recommendations proposing creation of an FOI 
Commissioner and recasting the objects clause. (Importantly, the Committee also accepted 
the need for changes to the fees and charges structure, but I do not have time to deal with 
that here.)33 This was in accordance with the views of most of the submissions. 
 
Cross-party support for these two measures is of great significance because their 
implementation could be expected to have a major effect on the practical administration of 
FOI by agencies. It could provide some basis for continued approaches to the government 
parties stressing the need for these two measures if FOI is to be administered properly in the 
future. At the same time, the opposition Labor Party and the minor parties should be 
supported in their generally more sympathetic approach to FOI. John McMillan is right that 
there is a need to build ‘a non-aligned culture of support for FOI within the legislature’.34 
 
I believe that academic lawyers, political scientists and others could play a more active role, 
for example by seeking the establishment within an appropriate academic centre or national 
institute of a standing Forum on Open Government (FOG!) to promote dialogue between 
academics of all persuasions, politicians, public servants, media representatives, lawyers 
and citizen groups and individuals who use FOI. It would be good to see concern with FOI 
and Open Government extended beyond lawyers to other groups who can offer valuable 
insights into governance and citizen participation issues. Such a Forum could be within a 
single university or could span a number of institutions in a partially virtual format. It could 
seek partnerships and financial support from media organisations, law foundations, the 
Australian Research Council and so on. 
 
Recasting the objects clause35 
 
The replacement objects clause proposed by the ALRC/ARC and accepted by the Senate 
Committee contains a far more explicitly democratic objective for the FOI Act than the 
existing clause. It speaks of giving effect to the principles of representative government and 
of: 
 
• enabling people to participate in the policy, accountability and decision-making 

processes of government; 
 
• opening the government’s activities to scrutiny, discussion, comment and review; and 
 
• increasing the accountability of the executive branch of government. 
 
As proposed by the ALRC/ARC report, it would also be desirable to include an 
acknowledgement ‘that the information collected and created by public officers is a national 
resource’.36 This is foundational to an open attitude to government-held information, and 
would be helpful in not restricting the FOI Act to an accountability role. This point can be 



 
AIAL FORUM No. 38 

61 

important in interpretation, for example in relation to the scope of the personal privacy 
exemption in s 41.37 
 
The revised objects clause provides a symbolic statement that should influence 
administration and interpretation of the Act. Arguably Victoria and New South Wales have 
adopted an interpretation of the Act that favours disclosure, but that has not been the case in 
the Commonwealth jurisdiction. 38 As Matthew Smith points out in his paper (reproduced 
above), the High Court avoided this issue in its recent decision in Shergold v Tanner,39 and it 
is uncertain what view it would take if it did address it. The clause accepted by the Senate 
Committee overcomes the court-created flaw in the present provision depriving it of any 
interpretative power. 
 
Rick Snell told the Senate Committee that, although largely symbolic (though I think it would 
be more than that), the proposed change would be likely to produce a ‘fundamental 
transformation in the way that the FOI game is played in Australia … it would have a 
dramatic impact on the way that agencies approach the interpretation of the exemption 
provisions and the application of the Act …’.40 Given the importance of the active acceptance 
of the aims of the Act in changing administrative culture, taking such a step is vital to a 
renewal of the practice of the Act.41 But it is not enough on its own. 
 
A mechanism to improve and underwrite compliance – an FOI Commissioner42 
 
Most commentators agree that there is a need for a body with the functions of monitoring, 
auditing and promoting the consistent and efficient administration of the FOI Act. FOI is not 
an area in which government agencies can be left entirely to their own resources. This is 
because of the complexity of the legislation, the self-interest of agencies in non-compliance 
with the full rigour of the legislative requirements, and the difficulties of keeping FOI 
knowledge current without central assistance. In this respect the FOI Act has more 
similarities to the Privacy Act than to the AAT and ADJR Acts.43 
 
By facilitating consistency and best practice an FOI Commissioner would contribute 
significantly to a more open administrative culture, which virtually everyone agrees is the 
major need if FOI is to succeed.44 Such an authority could be expected to work in 
partnership with agencies in achieving routine and well-informed compliance with the often 
complex and frustrating provisions of the present Act, and help to identify ways it could be 
simplified. Training in FOI could become a requirement for officers administering FOI or 
making FOI decisions.45 It would provide what we now lack, a continuing player committed to 
the legal policy of the FOI Act.  
 
The cost of establishing such an office need not be great, perhaps somewhere in the vicinity 
of $1–2 million. These costs could be minimised by co-location with the Ombudsman (as 
suggested by the ALRC/ARC report),46 or by conferring the FOI Commissioner role on the 
Ombudsman, and creating a special unit as recommended in the recent Senate Committee 
report.47 
 
It could be argued that the other jurisdictions in Australia do not have such a mechanism, but 
where there is external review by an Information Commissioner or the Ombudsman there is 
a tendency for those bodies to act to some extent as the central standard setting bodies for 
FOI.48 
 
Renewal of government commitment to presumption of disclosure 
 
It is 17 years since a Labor Cabinet directed that ‘agencies should not refuse access to non-
contentious material only because there are technical grounds of exemption under the (FOI) 
Act’.49 This position was reinforced by Labor Minister for Justice Duncan Kerr in a letter to 
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his fellow Ministers in October 1994.50 A similar direction from the present Attorney–General, 
who is politically responsible for administration of the FOI Act, circulated to all agencies and 
publicised at FOI Practitioners’ Forums and in other ways, would provide leadership in 
regenerating administration of the FOI Act and improving compliance by agencies with the 
legal policy of the Act of favouring disclosure wherever possible.51 
 
Reforming the structure of exemptions (or ‘withholding provisions’) 
 

Exemptions should be designed to serve as a tool of last resort, difficult to justify as the lifespan of 
information increases, and subject to reassessment.52 

 
Despite, or even perhaps because of, submissions to them concerning the need for a 
reconsideration of the general structure of the exemption provisions,53 the Senate 
Committee last year left questions of the exemptions structure and specific amendments to 
exemption provisions until another day. 54 It is important to pressure federal politicians to 
establish a process to (a) address the individual exemptions that urgently need amendment, 
and (b) examine proposals for recasting the exemption regime in a way more consistent with 
the Act’s broad objects. The two can only be kept apart with difficulty, which is probably one 
reason the Committee shelved the issue, but it is totally unsatisfactory to be left with no hint 
of an ongoing process. What that process should be is hard to say, but I believe the Senate 
Committee should be pressed to ponder that question and not simply wash its hands of the 
matter. 
 
Even a poor exemptions regime would not be critical if government and its agencies had 
internalised the real objects of the Act and were prepared to make all information available 
that would not cause serious harm to legitimate interests. Sadly, this is not the case, and we 
need to try to amend the exemption structure to create a greater degree of openness 
enforceable through external review if necessary. The withholding regime would be 
improved enormously by a successful amendment to the objects clause as recommended 
above,55 but there are other major elements that should form part of a package. 
 
Probably the most pressing need concerning existing exemptions relates to the so-called 
‘commercial in confidence’ exemptions and their relation to government agencies and to 
contractors. As the ARC and the ALRC/ARC report and others have recognised, this area 
urgently needs both legislative and administrative attention, but will inevitably raise major 
issues of design. It would be preferable to have information concerning the commercial 
activities of all agencies dealt with under s 43 of the FOI Act, which has a public interest 
component in one of its exemptions, rather than have some protected by a blanket 
protection in Schedule 2, while uncertainty remains as to the application of s 43 to other 
agencies. In addition, issues raised by the application of the business affairs and breach of 
confidence exemptions in the context of outsourcing need urgent attention, including the 
question of adding a public interest test to the other components of s 43(1) in addition to the 
present unreasonableness test in s 43(1)(c)(i).56 These interconnected issues are too 
important to be ignored just because their solution is difficult and will arouse opposition from 
some quarters. 
 
The most significant structural problems with the present exemptions system (or as Rick 
Snell calls them, ‘withholding provisions’, which conveys a less rigid impression to decision-
makers) come down to the complexity and lack of coherence of the system, the categorical 
manner in which many of them are expressed that encourages knee-jerk identification of 
documents as exempt rather than careful consideration in each case of the degree of 
expected harm and the balance of the public interest, and the general failure of the public 
interest test to yield much in the way of disclosure.57 Matthew Smith (above) has identified 
some progress in the latter respect in AAT decisions, but there is a long way to go. The 
benchmark here is Re Eccleston in which the Queensland Information Commissioner not 
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only brilliantly expounded the democratic and practical implications of a public interest test 
but also decided that significant deliberative process documents relating to the impact of the 
Mabo decisions must be disclosed.58 
 
One approach to a withholding regime that is focused on the harm of disclosure is that 
proposed by Snell and Tyson, namely to apply a substantial harm test at the threshold in 
relation to all withholding provisions: 
 

A more stringent threshold test (of substantial harm) demonstrates a stronger presumption in favour of 
openness and, in practice, would reduce the volume of material withheld (without endangering 
interests that properly deserve protection).59 

 
I agree strongly with the general thought, but would propose translating that aim into practice 
in a slightly different way. Such a model is advanced for the sake of debate and discussion, 
and not in any doctrinaire way. 
 
It seems to me that the essential requirement of a fair dinkum withholding structure is that in 
virtually all cases it allows the balancing of all factors of the public interest relevant to 
disclosure of specific information, starting from a genuine principle (in the words of the New 
Zealand Act) ‘that the information shall be made available unless there is good reason for 
withholding it’.60 Introduction of the following elements of a withholding regime would, in my 
view, make a significant difference: 

 
1. A general provision to the effect that information is to be made available unless 

disclosure would cause substantial harm (i.e. writing into the legislation an equivalent 
to the approach mandated by Cabinet in 1985). This would be combined with the 
discretion referred to in 5 below. 

 
2. A specific substantial harm test for as many withholding provisions as possible, 

although not all provisions can be dealt with in the same way. The word ‘substantial’ 
needs to be defined in terms of gravity of effect rather than as something that is ‘real 
or of substance and not that which is insubstantial or nominal’.61 Similar but separate 
withholding provisions with public interest tests seem to me to be needed for 
deliberative process information (s 36) and personal privacy (s 41). In addition, I 
believe it is important to follow the New Zealand lead here and to substitute for the 
class exemption for Cabinet documents a harm based test. (I am under no illusions 
about the difficulty of doing this. Apart from the threat to monopoly of information, it 
would take public servants out of the comfort zone where certain kinds of information 
don’t need to be considered for disclosure on the merits, and it would involve some 
compliance costs.) 

 
3. Reshaping the present public interest tests so that they become integral components 

of the withholding provisions and take explicit account of the impact of a decision to 
withhold information on achievement of the objects of the Act (as Anne Cossins has 
long suggested ought to be the case in relation to all exemptions, but certainly those 
with a public interest component).62 

 
If the test for withholding information where there is a public interest component is 
put in terms of a requirement to weigh (i) a reasonably expected substantial prejudice 
to a listed interest against (ii) aspects of the public interest favouring disclosure, 
including (iii) the gravity of the impact of refusal of the information on fulfilment of the 
objects of the Act, this would provide decision-makers with guidance as well as 
making clear to them, the AAT and the courts that the specific democratic deficit of 
non-disclosure has to be considered in each case. 
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4. Wherever possible, introducing a public interest component into provisions which do 
not currently have one, so that the actual harm of disclosure and non-disclosure can 
always be weighed against each other. This is important in relation to the 
‘commercial in confidence’ exemptions, including breach of confidence (s 45), to 
which I would add legal professional privilege (s 42) and (if it is not repealed as 
recommended by the ALRC/ARC report) the secrecy provision in s 38. I hope to 
expand on these suggestions in another place. 

 
5. Introducing a genuine discretion under the FOI Act (not just ‘outside’ it) to disclose 

information that could be withheld, and extending the protections in ss 91 and 92 to a 
bona fide exercise of that discretion, subject to proper consideration of the interests 
of third parties. (It is doubtful whether s 18(2) would be held by the AAT or the 
Federal Court to provide a discretion, and the matter should be put beyond doubt.)63 
This would provide flexibility to agency decision makers to disclose information that is 
technically exempt but which would cause no conceivable harm to any legitimate 
government or third party interests; in the case of third party interests there should be 
provision for consultations. (In some jurisdictions, such as New Zealand and Canada, 
some withholding provisions are excluded from such a discretion. If third party 
interests are safeguarded through consultation, there seems no need to exclude any 
provisions from the discretion.)64 

 
6. Allowing the Administrative Appeals Tribunal to review the discretion to disclose 

information, which, in the (hopefully rare) cases where there is no specific public 
interest component of a withholding provision, would allow consideration of an 
overriding public interest in disclosure. 

 
7. Removal of conclusive certificate provisions from the deliberative process and 

Commonwealth–State provisions because they unfairly upset the public interest 
balancing process; they are not used in this context in State legislation (except now 
in the Northern Territory). In practice they also play little real role in relation to 
security, defence and international relations and Cabinet and Executive Council 
documents, given that in any case AAT composition and procedures for hearing such 
matters would take account of the information’s sensitivity. I agree with the 
ALRC/ARC report that Executive Council documents do not need special protection 
as other provisions will suffice.65 

 
8. In addition, Peter Bayne has persistently raised the question of adding a provision 

along the lines of s 6 of the Queensland FOI Act to require a decision-maker to take 
account of the identity (and perhaps the particular interest) of the applicant in 
determining the consequences of disclosure and the balance of public interest.66 The 
ALRC/ARC report endorsed a version of this, and it should be implemented.67 At a 
later stage consideration needs to be given to taking this further to cover the 
particular interest of the applicant. 

 
These changes would, I believe, create a much fairer balance between the interests of 
citizens and government without in any way imperilling genuinely sensitive information, and 
would give far greater effect to the open government ideals of the FOI Act than is occurring 
under the current structure. In light of the present provisions of the Commonwealth FOI Act 
they may seem radical, but not when viewed in the light of experience elsewhere (especially 
New Zealand). The important first point is to get consideration of improvements back on the 
agenda, and to employ something like the above as a basis for discussion. 
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Disclosure mechanisms 
 
Every avenue should be exploited that will lead to the greater routine availability of 
government-held information.68 This was a major thrust of the ALRC’s review of the Archives 
Act,69 and was a major theme of the Canadian Task Force Report in 2002.70 Such an 
approach is a vital element of an administrative culture favourable to release, reserving the 
really contentious documents for disputation under FOI rules. The major danger here could 
be if agencies take to using their information resources to raise revenue by adopting sale 
prices that unduly limit citizen access to such information.71 Of course, the Swedish example 
is the light on the hill: the vast bulk of all government documents are made readily and 
routinely available either immediately or rapidly after oral request.72 
 
A suggestion of Greg Terrill’s for overcoming the excessive individualism of the FOI Act 
would be very valuable in shifting FOI from a one-off release mechanism to one where the 
disclosure of information to an applicant is followed fairly quickly by publication of a 
meaningful description of the documents released, eg on the agency’s website.73 This would 
mean that others interested in the material could also obtain access to the information, 
unless only that applicant is entitled to access it, but the first applicant would normally have 
some prior advantage, important to news media. If it is impossible at first to obtain legislative 
change to this effect, it might still be feasible for the Senate to require agencies to table such 
statements regularly in a way similar to the ‘Harradine List’ of policy files – the inconvenience 
of that for agencies could lead to voluntary performance of this task! 
 
In Canada an interested person can find out the terms of requests made under the federal 
Access to Information Act since 1999, although to learn the results it is necessary to contact 
the agency concerned.74 This is only possible because the Department of Public Works and 
Government Services already records the terms of FOI requests made to all agencies – 
although it is understood the record of requests is not complete – and a public interest body 
makes monthly FOI requests for the details. Something similar could happen here through 
cooperation. That in itself would help broaden the utility of particular requests to the wider 
public, and I cannot see why we could not take the extra step and make general information 
available about the result of requests for policy or administrative documents. 
 
I have not sought to raise the question of rights of access to information that is not in 
documentary form, but it should be considered as part of a study of the wider issues of open 
government. Access to such information is provided for in the New Zealand Official 
Information Act 1982, and reportedly works well.75 It allows for some response even when 
documents do not exist, and the absence of documents may become a matter of comment 
by the Ombudsman. This might serve to counter the situation, to which the existence of FOI 
may well contribute, where records are not created in order to facilitate ‘plausible deniability’, 
as in a number of the circumstances investigated by the Senate Select Committee on A 
Certain Maritime Incident Inquiry.76 
 
Renewing FOI from outside 
 
Compliance measures 
 
One method for attempting to get the best out of the present flawed FOI system, and for 
impressing the argument for reform on the government of the day, is to undertake in-depth 
studies of the compliance of agencies with the requirements of the relevant FOI Act and of 
the mechanisms by which they or the government as a whole evade compliance. The 
pioneer of this work is Associate Professor Alasdair Roberts,77 and his ideas have been 
further developed by Rick Snell in an Australian context in several important articles.78 Snell 
constructs a continuum that includes: administrative activism, administrative compliance, 
administrative non-compliance, adversarialism and malicious non-compliance, all of which I 
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can remember encountering in days gone by. I do not have time to discuss the details and 
implications here, but in a period of government resistance to change in FOI arrangements, 
development and application of concepts of compliance would allow FOI users and 
supporters to identify the kinds and levels of agency compliance, work with particular 
agencies to improve their performance, and to publicise persistent poor performers. 
Undergraduate and graduate projects of the kind run by Rick Snell at the Universities of 
Tasmania and Wollongong as part of their administrative law courses can provide a lot of 
useful information in this area.79 
 
Until a specialist monitoring authority is achieved, such work would also benefit from the 
involvement of the Ombudsman, and perhaps from work by the Administrative Review 
Council. One or both of these could take a leaf out of the book of the Western Australian 
Information Commissioner who sponsored a workshop of agency participants to identify best 
practice standards and performance measures which have since been made available as a 
practical guide for agencies.80 
 
Renewing FOI usage – building a constituency 
 
Among the major flaws of FOI legislation identified by Greg Terrill is that it relies on isolated 
individuals asking for information by a mechanism which inevitably advantages government 
because of its role as repeat player.81 These criticisms serve to indicate the inherent 
limitations of such legislation, although adoption of the above suggestions on disclosure 
mechanisms could go some way to redressing the imbalance. 
 
At the same time, FOI is not necessarily limited to use by largely isolated individuals. Many 
of the early proponents of FOI were strongly influenced by Ralph Nader,82 and Nader’s view 
in 1970 was that: 
 

there need to be institutions, be they universities, law reviews, public interest law firms, citizen groups, 
newspapers, magazines or the electronic media who systematically follow through to the courts on 
denials of agency information.83 

 
The expectation was that, as in the United States, access to government-held information 
would expose important instances of abuse of power in areas of consumer law, 
environmental issues, local government and so on. 84 The actual experience has fallen short 
of the expectations at Commonwealth level, and perhaps to a slightly lesser extent at State 
level. We have not so far seen much in the way of well-funded organisations with a 
specifically FOI orientation like the Nader inspired FOI Clearing House, the FOI Coalition, 
the Reporters’ Committee for the Freedom of the Press and many others in the United 
States. 
 
Among those who are potential members of an FOI constituency are journalists and other 
media workers, lawyers, politicians, academic students of government, historians, business 
(one of the largest users of FOI in the United States and Canada), and lobby and community 
groups.85 Some of these groups, of course, will have contradictory interests in relation to 
FOI, and many remain to be convinced that FOI is of more than marginal utility to them.86 
 
There has been a good beginning in the study of the use and promotion of FOI by print 
journalists, and interesting projects are in progress.87 The preliminary results show a largely 
spasmodic use of FOI by journalists in Australia, and some work in bringing the existence of 
the Act to public attention, while there are some solid examples of FOI contributing 
significantly to major stories.88 However, journalists are among those most frustrated by the 
unnecessary width and abuse of discretions.89 We need studies at the Commonwealth and 
State levels that look at their needs and those of users such as historians, political scientists, 
environmental and community groups and so on.90 Parliamentarians are another group who 
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need consideration as potential members of an FOI constituency.91 Such studies may help 
us to understand how we can involve such groups in active advocacy for new and more 
effective FOI laws and administration. 
 
Greg Terrill has also suggested we need to foster courses where students are encouraged 
by their lecturers to use FOI both for obtaining access to information and to test the 
responsiveness of the system and to keep pushing when they do not succeed. Rick Snell of 
the University of Tasmania has been doing this for years, but it would be good to see such 
opportunities in other universities and in areas such as political science and public 
administration, as well as law. Academic lawyers could act as advisors to students in other 
disciplines on the mechanics of making requests and challenging refusals. One outcome of 
work of this kind could be to amass compelling evidence of needless secrecy, as Jim 
Spigelman (now Chief Justice of New South Wales) did in the 1970s in his book on political 
secrecy in Australia.92 
 
What I want to suggest is that, even if government remains resistant to FOI change, there 
are still steps that could be taken by a wide range of interested people to achieve greater 
use of FOI and greater pressure for FOI reform. Even without the private and corporate 
resources of the United States, surely we could learn enough from the example of 
organisations like the National FOI Coalition to set up a wide-ranging body to advocate for 
Open Government measures and against unnecessary restrictions on access. 
 
It would be necessary to coordinate media and legal organisations, including the 
Communications Law Centre, the Public Interest Advocacy Centre, the Media, Entertainment 
and Arts Alliance, environmental and community groups, university teachers in public 
administration, law, politics and history, and so on. A national organisation would need a 
website and some part-time labour at first, but need not initially require a huge amount of 
funding. Approaches to Law Foundations and philanthropic foundations for financial support 
would be needed. 
 
I have no idea whether we can find the depth of interest to make it possible to achieve this 
end, but I fear that if we do not do so, FOI will continue to degenerate as a useful 
mechanism to make supposedly liberal democracy more open, responsive and participatory. 
 
Conclusions 
 
To summarise in a very general way, I believe that advocates of open government need to 
keep up the pressure on the Federal government to make changes to the objects clause of 
the FOI Act and establish an office of FOI Commissioner that will provide an institutional 
guarantee of greater integrity in the FOI system than exists at present, and to institute a 
process for exploring ways of renewing and redesigning the Act and its administration – from 
exemptions, to fees and charges, to proactive disclosure measures, to review processes and 
so on. No government body is currently looking at the need to keep the FOI Act abreast of 
the major changes happening in the structure of the state, and how to shape it and other 
mechanisms to serve the end of open government in new circumstances. In Alasdair 
Roberts’ words: ‘Old FOI laws no longer seem to cover the most important loci of social 
power.’93  The price will be growing irrelevance. 
 
Secondly, however, we should seek to build up the intellectual and practical strength of the 
open government position in the community and the academy, rather than putting all our 
eggs in the problematic basket of government action. At the same time, there are ways of 
assessing the compliance of individual agencies with FOI requirements. These can be 
utilised to help improve the performance even under the present Act. 
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The threats and realities of war and terrorism can be expected to reinforce other 
contemporary trends that favour demands for secrecy and the construction of a ‘national 
security state’. At the same time, growth of secrecy can generate countervailing demands for 
transparency. This happened in the United States and Australia following governmental 
deceptions in the Vietnam War and the abuse of power in Watergate and its cover-up.94 
Roberts gives a number of recent similar examples,95 and our experience with government 
claims of children being thrown overboard and attempts to withhold information about the 
sinking of SIEV-X may point in the same direction.96 In this climate of secrecy, there are 
nonetheless countervailing forces that could favour a renewal of the ideal of greater access 
to government information as one of the means to allow participation, debate and challenge 
in relation to government actions and policy. 
 
Whatever the social, economic and political pressures fostering secrecy, it remains true in 
Roberts’ words that the ‘right to self-government – which is itself a basic human right – 
means little if citizens lack the information needed to make intelligent decisions’.97 Those 
opposed or indifferent to FOI have not won the intellectual argument. We need to see they 
do not win the practical argument either. 
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