Committees of influence: The impact of parliamentary
committees on law making and rights protection in Australia

Dr Sarah Moulds®

For many public and administrative lawyers, it is easy to take the process of parliamentary
law-making for granted and to focus on the outcome rather than the process. However, the
process of parliamentary law making is central to Australia’s system of rights protection
and constitutes one of the clearest practical expressions of the core values that underpin
administrative law in Australia. For these reasons, evaluating the effectiveness and impact
of different components of the parliamentary law making has relevance for public and
administrative law scholars and rights advocates. Using two very different case studies, this
article explores the federal parliamentary law-making landscape with a particular focus

on the work of parliamentary committees and the impact they have on the content and
development of federal laws. This in turn reveals new opportunities to improve the quality of
parliamentary law making at the federal level and new insights into the way administrative
law values shape (and can be shaped by) parliamentary scrutiny activities.

The article begins by briefly explaining the key features of the parliamentary committee
system at the federal level and the value of assessing the effectiveness and impact

of parliamentary committees in law making in Australia. It then briefly describes the
evaluation framework with reference to features that seek to overcome the challenges
identified by past scholars. The framework aims to provide a holistic account of the impact
of the work of parliamentary committees on the content, development and implementation
of federal laws. This includes consideration of the legislative impact of scrutiny on the
content of the law, the role scrutiny plays in the public and parliamentary debate on the law,
and the hidden impact scrutiny may be having on policy development and legislative drafting.
This research also explicitly recognises that individual components of the legislative
scrutiny system have distinct functions and goals, which allow them to contribute in
different ways to the broader legislative scrutiny system.

The article then introduces two case studies — marriage equality reforms and
counter-terrorism law making — and provides a brief overview of the impact that
parliamentary committees had on these laws with reference to the evaluation framework
that was introduced. The case studies chosen for this evaluation deliberately focus on
laws that involve balancing the rights of minority groups in the community with broader
public interests or values. This goes to the heart of parliamentary law making but also
underscores the important role that administrative law principles and values play in the
scrutiny, implementation and review of proposed new laws.

The article concludes with a discussion of the implications of this research for
administrative law scholars, public servants, parliamentarians and those contemplating
new models of rights protection in Australia. It does this by reflecting on three key
administrative law values — the rule of law, accountability and engagement — and
considering the way these values shape (and can be shaped by) parliamentary scrutiny
activities. This part also offers practical insights for state and territory jurisdictions
grappling with the challenges posed by a general lack of trust in existing accountability
mechanisms and looking for ways to improve rights protection and the deliberative quality
of law making at the parliamentary level.

* Dr Sarah Moulds is a Lecturer in Law at the University of South Australia, with research and teaching interests the area of
public law, administrative law and constitutional law. Before entering academia, Sarah had an extensive career in law reform
and legal policy, including at the South Australian Law Reform Institute and the Law Council of Australia. This is an edited
version of a paper presented at the Australian Institute of Administrative Law National Conference in Canberra on
19 July 2019.
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The importance of evaluating the impact of parliamentary committees on law making
in Australia

For many, parliamentary committees are not inherently interesting institutions. However,

a closer look reveals that they both reflect and feed into the key values underpinning
administrative law, including values associated with rule of law, accountability and
engagement between the governors and the governed (discussed further below).
Parliamentary committees also give practical effect to key aspects of our parliamentary
democracy. They provide a forum for all parliamentarians to play a role in the legislative
process. Parliamentary committees also analyse proposed laws and policies and generate
reports containing information about the purpose, effectiveness and impact of those laws
and policies." Moreover, they provide a forum for experts and members of the community to
share their views on a proposed policy or law, and they document the views of a wide range
of individuals and organisations on matters critical to the lives and rights of Australians. In
this way, parliamentary committees have both deliberative attributes [facilitating forums for
the public to engage in the law-making process) and authoritative attributes (the capacity to
generate political support for legislative or policy change).

At the federal level, there is a sophisticated system of parliamentary committees that
includes standing committees in both Houses, joint committees with members from
both the House of Representatives and the Senate, and select committees established
for particular purposes.? Within this system, there are committees with a broad mandate
to conduct public inquiries into Bills and other matters (described as ‘inquiry-based
committees’] and committees that scrutinise proposed laws with reference to certain
prescribed criteria (described as the ‘'scrutiny committees’). Interestingly, the different
attributes of individual committees often work in complementary ways to those of other
committees within the system.? For example, this article focuses on the work of a pair of
committees — the Senate Legal and Constitutional Affairs Legislation Committee (the
LCA Legislation Committee) and the Senate Legal and Constitutional Affairs References
Committee (the LCA References Committee), as well as the House Standing Committee on
Social Policy and Legal Affairs (the House Committee). These committees are all
inquiry-based committees with powers to conduct public inquiries into the Bills or issues
referred to them by Parliament, including calling for written submissions and inviting
witnesses to provide oral evidence and answer the committee members’ questions.
These committees have strong deliberative attributes and often develop very specific
recommendations for legislative change, which they set out in comprehensive reports
that also document the differing views of the key participants. The membership of these
committees is prescribed by the relevant standing orders.* Membership sometimes
includes a majority of government members (such as in the case of the House Committee®

1 See eg K Barton, ‘Community Participation in Parliamentary Committees: Opportunities and Barriers’, Department of
the Parliament Library Research Paper No 10, 1999; lan Marsh, ‘Australia’s Representation Gap: A Role for Parliamentary
Committees? (Department of the Senate Occasional Lecture Series, Parliament House, Canberra, 26 November 2004) 5;
P Lobban, ‘Who Cares Wins: Parliamentary Committees and the Executive’ (2012) 27(1) Australasian Parliamentary Review 190.

2 For an overview of the parliamentary committee systems at the state and territory level, see Laura Grenfell, ‘An Australian
Spectrum of Political Rights Scrutiny: Continuing to Lead by Example?’ (2015) 26(1) Public Law Review 19.

3 This theme is explored further in Laura Grenfell and Sarah Moulds, The Role of Committees in Rights Protection in Federal
and State Parliaments in Australia’ (2018) 41(1) University of New South Wales Law Review 40; Sarah Moulds, ‘Committees
of Influence: Parliamentary Committees with the Capacity to Change Australia’s Counter-terrorism Laws’ (2016) 31(2)
Australasian Parliamentary Review 46.

4 For example, The Senate, Standing Orders and Other Orders of the Senate (Parliament of Australia, Canberra, 2018), Standing
Order 25.

5 The House Standing Committee on Social Policy and Legal Affairs is established by House of Representatives, Standing
Orders [Parliament of Australia, Canberra, 2019), Standing Orders 215 and 229. The committee has a government Chair and
a majority of government members. The current membership of the committee can be seen at <https://www.aph.gov.au/
Parliamentary Business/Committees/House/Social Policy and Legal Affairs/Committee Membership>.
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and the LCA Legislation Committee)® and sometimes includes a non-government majority
(such as in the case of the LCA References Committee).” These committees can also
include ‘participating members'® — other members of Parliament who join the committee
for a particular inquiry, making them politically diverse and dynamic forums for engaging
with contested policy issues.

These inquiry-based committees work closely with the scrutiny-based committees in the
federal system, which include the Senate Standing Committee for the Scrutiny of Bills
(Scrutiny of Bills Committee) and the Parliamentary Joint Committee on Human Rights (the
Human Rights Committee).” These scrutiny-based committees are required to review every
single Bill (and, in the case of the Human Rights Committee, all legislative instruments) for
compliance with a range of scrutiny criteria, including criteria that relate to individual rights
and liberties.™

These committees rarely hold public inquiries, but they regularly produce written reports
and engage in correspondence with proponents of the Bill, highlighting any areas of concern
or noncompliance with the scrutiny criteria. These scrutiny reports can then be used by the
inquiry-based committees, or submission-makers to the inquiry-based committees, to draw
attention to particularly concerning features of the proposed law or policy.

Whether specifically assigned a rights-protecting role (such as the Human Rights
Committee] or performing a broader inquiry function (such as LCA References Committee),
parliamentary committees are a key aspect of a parliamentary model of rights protection."
Within this model, parliamentary committees provide the most practical forum for detailed
consideration of the purpose, content and rights impact of proposed new laws. They

also provide a source of concrete recommendations for legislative or policy change that
regularly have the effect of improving the rights compliance of proposed federal laws."
This is particularly apparent when committees work together in a system that allows for
both committees with strong deliberative qualities (such as the LCA committees) to work
together with committees with strong authoritative features (such as the Scrutiny of Bills
Committee] to scrutinise proposed laws for their impact on individual rights and to develop
alternative, less rights-intrusive legislative options for the Parliament to consider and

6 The Senate Legal and Constitutional Affairs Legislation Committee (LCA Legislation Committee] is established by The
Senate, Standing Orders and Other Orders of the Senate (Parliament of Australia, Canberra, 2018), Standing Order 25. The
committee has a government Chair and a majority of government members. The current membership of the committee
can be seen at <https://www.aph.gov.au/Parliamentary Business/Committees/Senate/Legal and Constitutional Affairs/
Legislation Committee Membership>.

7 The Senate Legal and Constitutional Affairs References Committee (LCA References Committee] is established by The
Senate, Standing Orders and Other Orders of the Senate (Parliament of Australia, Canberra, 2018), Standing Order 25. The
committee has an opposition senator as Chair and a majority of non-government members. The current membership of the
committee can be seen at <https://www.aph.gov.au/Parliamentary Business/Committees/Senate/Legal and Constitutional
Affairs/References Committee Membership>.

8 See eg House of Representatives, Standing Orders (Parliament of Australia, Canberra, 2019) Standing Order 241.

9 The Senate Standing Committee on Regulations and Ordinances is also a scrutiny-based committee with a mandate to
scrutinise delegated legislation.

10 The Parliamentary Joint Committee on Human Rights (Human Rights Committee] is established by the Human Rights
[Parliamentary Scrutiny] Act 2011 (Cth). The scrutiny criteria applied by the Human Rights Committee is outlined in s 3 of the
Act and includes the human rights and freedoms contained in seven core human rights treaties to which Australia is a party.

11 Under this model, judicial contribution to the conversation on rights is restricted and, provided it stays within its constitutional
limits, Parliament is the branch of government with the ‘final say’ on how to protect and promote individual rights. See
eg George Williams and Lisa Burton, ‘Australia’s Parliamentary Scrutiny Act: An Exclusive Parliamentary Model of Rights
Protection” in Murray Hunt, Hayley Jane Hooper and Paul Yowell (eds), Parliaments and Human Rights: Redressing the
Democratic Deficit (Hart Publishing, 2015) 258.

12 For examples of the rights-enhancing effect of parliamentary committees see Grenfell and Moulds, above n 3; Moulds,
above n 3. Cf the arguments explored by Adam Fletcher, 'Human Rights Scrutiny in the Federal Parliament: Smokescreen or
Democratic Solution?’, Ch 2, and George Williams and Daniel Reynolds, ‘Evaluating the Impact of Australia’s Federal Human
Rights Scrutiny Regime’, Ch 3, in Julie Debeljak and Laura Grenfell (eds) Law Making and Human Rights (Thomson Reuters,
2019).
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act upon. In this way, parliamentary committees ‘sound the alarm’ about laws that might
impact on individual rights and provide the forum for interested members of the community
to express their views on how Parliament should respond.

The contribution of the committee system to the process of law making can also enhance
the deliberative quality of decision-making in the Australian Parliament, providing a vital
connection between the ‘governed and the governors™ on the development of laws and
policies that may have a direct impact on their individual rights. As discussed further below,
it is these characteristics that a number of parliamentary committees displayed during

the case study examples and that add value to other participatory democracy mechanisms
designed to gauge public interest in legal or social reform.

It is important not to overstate the impact of parliamentary committees on the

law-making experiences covered in this article. As past studies have noted,' it is not easy
to attribute a particular impact’ to one component of a complex and dynamic system, such
as parliamentary democracy, particularly when it comes to politically charged issues like
counter-terrorism and marriage equality.'® Political factors are also powerful catalysts for
change,' and often recommendations are rejected or ignored by the government of the
day."” Sometimes reports are issued too late to be of any direct influence on parliamentary
debate on the Bill." For these reasons, it is not argued that parliamentary committees
played the pivotal or even most influential role in determining the contours of Australia’'s
counter-terrorism legislation or the enactment of amendments to the Marriage Act 1941
(Cth) in 2017. Rather, it is argued that the work of the parliamentary committees created the
right conditions for legal and political change because of their particular capacity to provide
meaningful deliberative forums for community members and parliamentarians to consider
competing rights issues and due to their unique place in Australia’s parliamentary model of
rights protection.

This article aims to demonstrate that, when considered over time, the role these
committees play in collecting, presenting, and analysing different views on the merits of
proposed changes to the law can be significant and should not be ignored by those seeking
to evaluate or reform Australia’s parliamentary model of law making and rights protection.
This makes studying the impact of parliamentary committees on the development of

13 P Cane, L McDonald, K Rundle, Principles of Administrative Law [Oxford University Press, 3" ed, 2018) 2-4 and Ch 12,
particularly 306, 351-355.

14 See eg Meg Russell and Meghan Benton, ‘Assessing the Policy Impact of Parliament: Methodological Challenges and
Possible Future Approaches’ (Paper presented at the Public Service Association Legislative Studies Specialist Group
Conference, London, United Kingdom, 24 June 2009), cited in Aileen Kavanagh, ‘The Joint Committee on Human Rights: A
Hybrid Breed of Constitutional Watchdog” in Hunt, Hooper and Yowell (eds), above n 11, 111, 131. See also George Williams
and Daniel Reynolds, ‘The Operation and Impact of Australia’s Parliamentary Scrutiny Regime for Human Rights’ (2016) 41(2)
Monash University Law Review 469.

15 For example, many actors and institutions contributed to the marriage equality legislative reforms, including individuals
directly affected by discrimination on the grounds of their sexual orientation or gender identity. The contribution of many of
these groups and individuals is documented in detailed in Shirleene Robinson and Alex Greenwich, Yes Yes Yes: Australia’s
Journey to Marriage Equality (NewSouth Books, 2018).

16 For further discussion of these issues see John Hirst, ‘A Chance to End the Mindless Allegiance of Party Discipline’, Sydney
Morning Herald (Sydney), 25 August 2010; Bruce Stone, ‘Size and Executive-Legislative Relations in Australian Parliaments’
(1998) 33(1) Australian Journal of Political Science 37; Janet Hiebert, ‘Legislative Rights Review: Addressing the Gap Between
Ideals and Constraints” in Hunt, Hooper and Yowell (eds), above n 11, 39; David Feldman, ‘Democracy, Law and Human Rights:
Politics and Challenge and Opportunity” in Hunt, Hooper and Yowell (eds], above n 11, 95; David Monk, ‘A Framework for
Evaluating the Performance of Committees in Westminster Parliaments’ (2010) 16 Journal of Legislative Studies 1.

17 See eg Senate Legal and Constitutional Affairs Legislation Committee, Parliament of Australia, Inquiry into the Marriage
Equality Amendment Bill 2009 (2009).

18  The issue of delayed reporting (and in particular the problem of tabling reports after the second reading debate on the
particular Bill has ended) has been a particular concern raised with respect to the Human Rights Committee. For further
discussion of how this issue may impact on the overall effectiveness of the Human Rights Committee, see Williams and
Reynolds, above n 14.
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counter-terrorism laws and marriage equality reforms particularly relevant to public and
administrative law scholars in Australia and elsewhere.

QOutline of the evaluation framework

The federal parliamentary committee system is relatively sophisticated, particularly when
compared with committee systems at the state and territory level."” However its legislative
scrutiny function is still best described as ‘ad hoc’ in nature rather than systematic.

While the scrutiny-based committees must undertake at least a preliminary review of all
Bills, the legislative review activities of the other committees in the system are generally
dependent on referrals from either the House of Representatives or the Senate. This gives
rise to particular challenges when seeking to evaluate effectiveness and impact but also
underscores the urgency and importance of this evaluation task.

As Russell and Benton observe in their work on legislative scrutiny in the United Kingdom
(UK), the complex and dynamic nature of parliamentary committees and other legislative
scrutiny bodies means evaluating their performance is not always straightforward.? Many
scholars have grappled with these challenges when seeking to evaluate the performance of
parliamentary committees in a range of different areas.?’ The evaluation framework aims
to address these challenges. For example, it tests findings relating to the legislative impact
of parliamentary committees against empirical evidence obtained through interviews with
public servants, parliamentary staff, submission makers and parliamentarians. This is

in line with the approach endorsed by Tolley,?? Aldons,? and Benton and Russell,?* who
suggest that this kind of qualitative approach is crucial to making an objective and holistic
assessment of a committee’s impact.

The evaluation framework used in this research is also multi-staged and specifically
designed to take account of the ‘particular conceptual complexities of rights and the
institutional peculiarities of legislatures’.” For example, the contextualised features of
the assessment framework allow for considerations of what Campbell and Morris have
described as the ‘political approach’ to human rights, where value is attributed to the
political protection and promotion of human rights as an alternative to, or in addition to,
specific legislative or judicial protection of legally enforceable rights.?® The framework has
also been developed with close regard to the international rights mechanism evaluation

19 Grenfell, above n 2, 19. See also Grenfell and Moulds, above n 3, 40.

20 Russell and Benton, above n 14, 111, 131. See Phillip Larkin, Andrew Hindmoor and Andrew Kenyon, ‘Assessing the Influence
of Select Committees in the UK: The Education and Skills Committee 1997-2005" (2009) 15(1) Journal of Legislative Studies
71; Michael C Tolley, ‘Parliamentary Scrutiny of Rights in the United Kingdom: Assessing the Work of the Joint Committee
on Human Rights’ (2009) 44(1) Australian Journal of Political Science 41; Carolyn Evans and Simon Evans, ‘Legislative Scrutiny
Committees and Parliamentary Conceptions of Human Rights’ (2006) Public Law 785; J Smookler, ‘Making a Difference? The
Effectiveness of Pre-Legislative Scrutiny’ (2006) 59 Parliamentary Affairs 522. See also Williams and Reynolds, above n 14, 469.

21 See, eg, Aileen Kavanagh, The Joint Committee on Human Rights: A Hybrid Breed of Constitutional Watchdog” in Hunt,
Hooper and Yowell (eds), above n 11, 111; Gareth Griffith, ‘Parliament and Accountability: The Role of Parliamentary
Oversight Committees’ (Briefing Paper No 12/05, Parliamentary Library Research Service, New South Wales, 2005); John
Halligan, ‘Parliamentary Committee Roles in Facilitating Public Policy at the Commonwealth Level (2008) 23(2) Australasian
Parliamentary Review 135; Tolley, above n 20.

22 Tolley, above n 20, 48.

23 Malcolm Aldons, ‘Rating the Effectiveness of Parliamentary Committee Reports: The Methodology’ (2000) 15(1) Legislative
Studies 22; Malcolm Aldons, ‘Problems with Parliamentary Committee Evaluation: Light at the End of the Tunnel?’ (2003)
18(1) Australasian Parliamentary Review 79.

24 Russell and Benton, above n 14, 793.

25 Carolyn Evans and Simon Evans, ‘Evaluating the Human Rights Performance of Legislatures’ (2006) 6 Human Rights Law
Review 546, 569.

26 Tom Campbell and Stephen Morris, 'Human Rights for Democracies: A Provisional Assessment of the Australian Human
Rights (Parliamentary Scrutiny] Act 2011" (2015) 34(1) University of Queensland Law Journal 7, 10; David Kinley, ‘Parliamentary
Scrutiny of Human Rights: A Duty Neglected in Philip Alston (ed), Promoting Human Rights Through Bills of Rights:
Comparative Perspectives (Oxford University Press, 1999); David Kinley and Christine Ernst, ‘Exile on Main Street: Australia’s
Legislative Agenda for Human Rights’ (2012) 1 European Human Rights Law Review 58.
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model developed by the Dickson Poon School of Law, which looks for three tiers of impacts’
and has regard to the views of relevant stakeholders and constituencies.?”’ The four key
steps of the evaluation framework employed are summarised below.

Step 1: Set out the institutional context in which the scrutiny takes place

Understanding the institutional context in which models of legislative scrutiny operate
allows the investigator to collect and reflect upon important contextual information about
why and when a particular scrutiny body was established and the role the body plays within
the broader parliamentary and political landscape.

Step 2: Identify the role, functions and objectives of the scrutiny body

This step requires the investigator clearly to articulate the role, function and objective

of each of the scrutiny bodies studied and explain how these individual scrutiny bodies

feed into the broader scrutiny system. This is important, as it demonstrates that not all
scrutiny bodies have the same membership, functions, powers or priorities: some may

be specifically designed to undertake post-legislative review or to consider the rights
compatibility of proposed laws; others may have a range of different roles, only one of which
is the power to review or inquire into the implementation of existing laws. As discussed
below, these varying roles and priorities give rise to different attributes and relationships,
which in turn offer important opportunities for individual components of the scrutiny system
to work together and add value to the system as a whole.

Step 3: Identify key participants and determine legitimacy

The next step in the evaluation framework identifies the key participants® in the legislative
scrutiny system and looks for evidence of whether components of this system are seen

as legitimate” by some or all of these participants. This provides important insights into
the strengths and weaknesses of each component of the scrutiny system and can offer
important new perspectives from which to consider reforms, particularly those that aim to
improve the breadth and diversity of community engagement with the legislative

scrutiny process.

Step 4: Measure the impact of the scrutiny system

Step 4 is the most intensive and detailed step in the evaluation framework. It aims to
determine what impact a particular component of the scrutiny system is having on the
development and content of the law. It includes consideration of the following three ‘tiers’
of impact:

27  Philippa Webb and Kirsten Roberts, ‘Effective Parliamentary Oversight of Human Rights: A Framework for Designing and
Determining Effectiveness’ (Paper presented at the Dickson Poon School of Law, King's College London, University of
London, June 2014) 3.

28  For example, the key participants in the Australian parliamentary committee system include parliamentarians, elected
members of the executive government, submission makers and witnesses to parliamentary committee inquiries, public
servants and government officers, independent oversight bodies and the media.

29 Awealth of literature exists on the topic of political legitimacy, and the meaning attributed to this term has been contested
and developed over time. It is beyond the scope of this article to explore these different articulations; however, the use of
the term in this article is infused with both descriptive and normative aspects and has a clear connection to deliberative
democracy theory, particularly in so far as it intersects with the above discussion relating to rates of participation. See, eg,
David Beetham, The Legitimation of Power (Palgrave, 2002); Allan Buchanan, 'Political Legitimacy and Democracy’ (2002)
112(4) Ethics 689; Immanuel Kant, Practical Philosophy (Mary J Gregor ed, Cambridge University Press, 1999); Jack Knight
and James Johnson, ‘Aggregation and Deliberation: On the Possibility of Democratic Legitimacy” (1994) 22 Political Theory
277; Bernard Manin, ‘On Legitimacy and Political Deliberation” (1987) 15 Political Theory 338; Thomas Nagel, ‘Moral Conflict
and Political Legitimacy’ (1987) 16(3) Philosophy and Public Affairs 215; Patrick Riley, Will and Political Legitimacy (Harvard
University Press, 1982]; Piers Norris Turner, “Harm” and Mill's Harm Principle’ (2014) 124(2) Ethics 299; Francis Fukuyama,
‘Why Is Democracy Performing So Poorly?" (2015) 26(1) Journal of Democracy 11.
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1. legislative impact (whether the scrutiny undertaken has directly changed the content of
a law);

2. public impact (whether the work of the scrutiny has influenced or been considered in
public or parliamentary debate on a Bill or in subsequent commentary or review of an
Act); and

3. hidden impact (whether those at the coalface of developing and drafting
counter-terrorism laws turn their mind to the work of legislative scrutiny bodies when
undertaking their tasks).®

The next part of this article provides an illustration of how this evaluation framework was
applied in the context of legislative scrutiny of Australia’s counter-terrorism laws and in the
legislative journey towards marriage equality.

Evaluating impact: two case studies

This section provides a brief snapshot of how the evaluation framework applies in practice
by investigating the impact of the parliamentary committee system on:

1. aselection of counter-terrorism laws introduced between 2001 and 2018;%" and
2. amendments to the Marriage Act 1961 [Cth) between 2004 and 2017.%

These two legislative experiences provide a useful canvas for evaluating the effectiveness
and impact of Australia’s largely ad hoc system of legislative scrutiny and parliamentary
model of rights protection. This is because both case studies can be described as ‘rights
engaging® and both legislative experiences engage a large range of intra-parliamentary
and extra-parliamentary participants. In addition, both legislative experiences captured the
attention of the nation’'s media and, most importantly, resonated strongly with the Australian
community, with direct rights implications for many individuals and families. Both areas of
law making also demanded legal expertise, including the occasional opinion from the High
Court of Australia and comparative analysis of other jurisdictions that had already enacted
laws in this area. In addition, the marriage equality reforms saw Australian governments

30  Collecting evidence of the hidden impact of parliamentary committees can be challenging due to the need to look beyond
documentary sources and consider more subjective material, including interviews, but, as Evans and Evans and Benton and
Russell have shown in their empirically based work, it is not impossible. In Australia at least, much publicly available material
exists that points to the hidden impacts of scrutiny, including training manuals, published guidelines, information in annual
reports, and submissions and oral evidence given at parliamentary and other public inquiries and hearings. This material
can then be tested against a range of targeted individual interviews conducted with key participants in the scrutiny process.
Russell and Benton, above n 14; see eg Carolyn Evans and Simon Evans, ‘Evaluating the Human Rights Performance of
Legislatures’ (2006) 6 Human Rights Law Review 546.

31 The 14 case study Acts considered are the Australian Citizenship Amendment (Allegiance to Australia) Act 2015 (Cth);
Counter-Terrorism Legislation Amendment (Foreign Fighters] Act 2014 (Cth); Counter-Terrorism Legislation Amendment Act
[No 1) 2014 (Cth); Telecommunications (Interception and Access) Amendment (Data Retention] Act 2015 (Cth); National Security
Legislation Amendment Act 2010 (Cth); Independent National Security Legislation Monitor Act 2010 (Cth); Anti-Terrorism Act
[No 2] 2005 (Cth); National Security Information (Criminal Proceedings] Act 2004 (Cth); Anti-terrorism Act 2004 (Cth); Australian
Security Intelligence Organisation Legislation Amendment (Terrorism) Act 2003 (Cth); Australian Security Intelligence Organisation
Legislation Amendment (Terrorism] Act 2002 (Cth); Security Legislation Amendment (Terrorism] Act 2002 (Cth) (and related Acts);
Criminal Code Amendment [High Risk Offenders] Act 2016 (Cth); and Telecommunications and Other Legislation Amendment
[Assistance and Access] Act 2018 (Cth). One of the case study ‘Acts’, the Australian Security Intelligence Organisation
Legislation Amendment (Terrorism) Bill 2002 (Cth], is more correctly described as a ‘Bill, as it was not enacted into
legislation.

32 Foracomprehensive overview of the legislative history of the marriage equality reforms see Robinson and Greenwich, above
n 15; D McKeown, A Chronology of Same-sex Marriage Bills Introduced into the Federal Parliament: A Quick Guide, Research
paper series, Parliamentary Library, Canberra, 2016-17, updated February 2018.

33 For example, the Anti-Terrorism Bill (No 2] 2005 (Cth) introduced a system of control orders and preventative detention
orders available to law enforcement officers; and the Australian Security Intelligence Organisation Legislation Amendment
[Terrorism) Bill 2003 introduced questioning and detention powers for ASIO officers.
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experiment with novel ways of engaging directly with the community, including plebiscites
and postal surveys, as well as utilising traditional parliamentary mechanisms, including
parliamentary committees, to gauge the public’'s appetite for reform. The next section of
this article outlines some of the key findings arising from these case studies, having regard
to the key steps in the evaluation framework described later.

Participation and legitimacy

This research found that rates and diversity of participants in formal parliamentary
scrutiny can be an important indicator of effectiveness and impact.® This is because

a diverse range of participants in inquiries into proposed or existing laws provides ‘an
opportunity for proponents of divergent views to find common ground® or, as Dalla-Pozza
has explained, for parliamentarians to make good on their promise to ‘strike the right
balance’ between safeguarding security and preserving individual liberty when enacting
counter-terrorism laws.* This means that scrutiny bodies with the powers, functions and
membership to attract a diverse range of participants have important strengths when it
comes to contributing to the overall impact and effectiveness of the scrutiny system. A good
example of a scrutiny body with these strengths is the Senate Legal and Constitutional
Affairs Committee. This inquiry-based committee has a high overall participation rate,
engaging a broad range of senators, public servants and submission-makers. For example,
in two counter-terrorism Bill inquiries, the Legal and Constitutional Affairs Committee
attracted over 400 submissions and heard from well over 20 witnesses.*” This relatively
high participation rate was dwarfed by the rates of participation experienced by the House
Committee® in its inquiry into two cross-party marriage equality Bills in 2012,% which
received 276 437 responses to its online survey, including 213 524 general comments and
86 991 comments on the legal and technical aspects of the Bills.“® Never before had the
Parliament provided a deliberative forum of this scale or attracted so many responses from
interested members of the community.! Unlike some other parliamentary committees,

34 This is finding is consistent with the discussion in Kelly Paxman, Referral of Bills to Senate Committees: An Evaluation,
Parliamentary Paper No 31 (1998 76.

35  Harry Evans (ed), Odgers’ Australian Senate Procedure (Commonwealth of Australia, 10" ed, 2001) 366; see also Anthony
Marinac, The Usual Suspects? “Civil Society” and Senate Committees’ [Paper submitted for the Senate Baker Prize, 2003)
129 <http://www.aph.gov.au/binaries/senate/pubs/pops/pop42/marinac.pdf>; see also Pauline Painter ‘New Kids on the Block
or the Usual Suspects? Is Public Engagement with Committees Changing or is Participation in Committee Inquiries Still
Dominated by a Handful of Organisations and Academics? (2016) 31(2) Australasian Parliamentary Review, 67-83.

36 Dominique Dalla-Pozza, ‘Refining the Australian Counter-terrorism Framework: How Deliberative Has Parliament Been?’
[2016) 27(4) Public Law Review 271, 273.

37  Senate Legal and Constitutional Affairs Legislation Committee, Parliament of Australia, Inquiry into the Security Legislation
Amendment (Terrorism) Bill 2002 [No 2] and Related Matters (2002). In this inquiry, the LCA Legislation Committee received
431 submissions and heard from 65 witnesses. See also Senate Legal and Constitutional Affairs References Committee,
Parliament of Australia, Inquiry into the Australian Security and Intelligence Organisation Amendment (Terrorism] Bill 2002
and Related Matters (2002). In this inquiry the LCA References Committee received 435 submissions and heard from 22
organisations.

38  Like the LCA Legislation Committee, the House Committee has a government Chair and majority of government members.
It also has broad powers to conduct public hearings into proposed legislation or other thematic issues referred to it by the
House of Representatives and can include ‘participating members’ who can participate in proceedings without having a
formal vote.

39  The Marriage Equality Amendment Bill 2012 (Cth) was introduced into the House of Representatives by Mr Adam Bandt MP
and Mr Andrew Wilkie MP. The Marriage Equality Amendment Bill 2012 (Cth) was introduced into the House of
Representatives by Mr Stephen Jones MP on 13 February 2012. Both of these Bills sought to amend the Marriage Act to
remove reference to ‘man and woman’ and permit same-sex couples to marry. The Marriage Amendment Bill 2012 (Cth)
also included proposed provisions that would have the effect of ensuring that authorised celebrants and ministers of religion
are not required to solemnise a marriage where the parties to the marriage are of the same sex. Both Bills were referred
to the House Standing Committee on Social Policy and Legal Affairs, which delivered its report on 18 June 2012. See House
Standing Committee on Social Policy and Legal Affairs, Parliament of Australia, Inquiry into the Marriage Equality Amendment
Bill 2012 and the Marriage Amendment Bill 2012 (2012).

40 House Standing Committee on Social Policy and Legal Affairs, Parliament of Australia, /nquiry into the Marriage Equality
Amendment Bill 2012 and the Marriage Amendment Bill 2012 (2012) [1.1]-[1.7] and [33]-[371.

41 Ibid 34.

18 AIAL Forum No. 97



both the LCA committees and the House Committee were able to attract participation from
a broader cross-section of the community rather than relying on ‘the usual suspects’ (such

groups or individuals who are already aware of the Bill's existence or who are contacted by
politicians or their staff or by the committee secretariat].?

However, this research also found that scrutiny bodies that focused on preserving and
strengthening relationships with a smaller, less diverse group of decision-makers also
played an important role in the broader legislative scrutiny system, particularly when those
relationships were with government agencies or expert advisers. This is illustrated by the
influential nature of the recommendations made by the specialist Parliamentary Joint
Committee on Intelligence and Security (the Intelligence and Security Committee], which
has a tightly prescribed membership*® and works closely with staff from law enforcement
and intelligence agencies when inquiring into proposed or existing national security laws.“

This reveals an important tension in the role and impact of different types of scrutiny bodies.
On the one hand, the ability to attract and reflect upon a diverse range of perspectives when
inquiring into a particular law has positive deliberative implications for the capacity of the
scrutiny system to improve the overall quality of the law-making process and to identify
rights concerns or other problems with the content and implementation of the law. On the
other hand, other committee attributes, such as specialist skills and trusted relationships
with the executive, can also lead to a consistently strong legislative impact, which can also
have important, positive results.

The extent to which key participants consider the legislative scrutiny system, or particular
components of the system, to play a legitimate role within the broader institutional
landscape is also critical to determining effectiveness and impact. At the federal level a
spectrum of scrutiny experiences emerges. At one end are the parliamentary committees
with tightly prescribed mandates and controlled membership [such as the Intelligence and
Security Committee and the Scrutiny of Bills Committee), which are attributed high levels of
legitimacy by almost all categories of participants and particularly by those directly involved
in the law-making process. At the other end of the ‘legitimacy spectrum’ is the Human
Rights Committee — a much newer scrutiny body with an international human rights law
inspired mandate and broader policy focus, which is struggling to gain legitimacy in the
eyes of a wide range of participants. In the middle of the spectrum are those scrutiny bodies
such as the LCA committees, whose legitimacy is sometimes questioned by the government
of the day but whose relatively broad and diverse range of participants consistently attribute
at least moderate levels of legitimacy across a wide range of functions.

Legislative impact

One of the most surprising findings relates to the significant legislative impact that
different components of the scrutiny system were able to have on the content of Australia’s
counter-terrorism law. In the context of the counter-terrorism case study, many of the
recommendations for legislative change made by scrutiny bodies (and, in particular,
parliamentary committees) were implemented in full by the Parliament in the form of
amendments to the Bill or Act.*® In addition, the types of changes recommended by these
scrutiny bodies were generally rights enhancing. In other words, at least in the

42 Paxman, above n 34, 81.

43 Intelligence Services Act 2001 (Cth) Pt 4, s 28 (2).

44 For further discussion of the role and impact of the Parliamentary Joint Committee of Intelligence and Security see Sarah
Moulds, ‘Forum of Choice? The Legislative Impact of the Parliamentary Joint Committee of Intelligence and Security” (2018)
29(4) Public Law Review 41.

45 Sarah Moulds, The Rights Protecting Role of Parliamentary Committees: The Case of Australia’s Counter-Terrorism Laws (PhD
Thesis, University of Adelaide, 2018) Ch 5 and Table 5.1.
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counter-terrorism context, legislative scrutiny resulted in improvements in terms of the
compliance with human rights standards. This is not to say that legislative scrutiny removed
or remedied the full range of rights concerns associated with counter-terrorism laws (many
rights concerns remained despite this scrutiny) — but the legislative changes made as

a result of scrutiny were significant and positive from a rights perspective. For example,
this research suggests that the work of parliamentary committees directly contributed to
amendments that:

e narrowed the scope of a number of key definitions used in the counter-terrorism
legislative framework, including the definition of ‘terrorist act’;*

e removed absolute liability and reverse onus of proof provisions from the terrorist act
related offence;"’

e inserted defences within the terrorist act offences for the provision of humanitarian
aid;*®

e ensured that the power to proscribe terrorist organisations is subject to parliamentary
review;*?

e subjected each new law enforcement and intelligence agency power to a raft of detailed
reporting requirements and oversight by independent statutory officers;®

e ensured that persons detained under questioning and detention warrant have access
to legal representation, are protected against self-incrimination and have access to
judicial review of detention at regular intervals;®'

e ensured that pre-charge detention of people thought to have information relevant to
terrorist investigations is subject to judicial oversight and maximum time limits;*

e reinstated the court’s discretion to ensure that a person receives a fair trial when
certain national security information is handled in ‘closed court” and limited the
potential to exclude relevant information from the defendant in counter-terrorism
trials;*

46 Supplementary Explanatory Memorandum, Security Legislation Amendment (Terrorism) Bill 2002 [No 2] (Cth) and Related
Bills, Items 5 and 8, in response to Senate Legal and Constitutional Affairs Legislation Committee, Parliament of Australia,
Inquiry into the Security Legislation Amendment (Terrorism] Bill 2002 [No 2] and Related Matters (2002) Recommendation 2.

47 lbid, Items 11, 13, 14, in response to Senate Legal and Constitutional Affairs Legislation Committee, Parliament of Australia,
Inquiry into the Security Legislation Amendment (Terrorism] Bill 2002 [No 2] and Related Matters (2002) Recommendation 3.

48  Ibid, Item 4, in response to Senate Legal and Constitutional Affairs Legislation Committee, Parliament of Australia, Inquiry
into the Security Legislation Amendment (Terrorism) Bill 2002 [No 2] and Related Matters (2002) Recommendation 1.

49 See eg Supplementary Explanatory Memorandum, Security Legislation Amendment (Terrorism) Bill 2002 [No 2] (Cth).

See also Senate Legal and Constitutional Affairs Legislation Committee, Parliament of Australia, Inquiry into the Security
Legislation Amendment (Terrorism) Bill 2002 [No 2] and Related Matters (2002).

50  Ibid. See also Supplementary Explanatory Memorandum, Australian Security Intelligence Organisation Legislation
Amendment (Terrorism) Bill 2002 (Cth).

51  See Supplementary Explanatory Memorandum, Australian Security Intelligence Organisation Amendment (Terrorism) Bill
2002 (Cth) and Parliamentary Joint Committee on ASIO, ASIS and DSD, Parliament of Australia, An Advisory Report on the
Australian Security Intelligence Organisation Amendment (Terrorism) Bill 2002 [2002) Recommendations at viii-ix. See also ASIO
Amendment (Terrorism) Bill 2003 (Cth).

52  See eg Supplementary Explanatory Memorandum, Anti-Terrorism Bill 2004 (Cth) Items 4, 5, 6, 7 and 8, which implement
Senate Legal and Constitutional Affairs Legislation Committee, Parliament of Australia, Inquiry into the Anti-Terrorism Bill
2004 (2004) Recommendations 1-4.

53  Supplementary Explanatory Memorandum, National Security Information (Criminal Proceedings) Bill 2004 (Cth), ‘General
Outline” and Senate Legal and Constitutional Affairs Legislation Committee, Parliament of Australia, Provisions of the National
Security Information (Criminal Proceedings) Bill 2004 and the National Security Information (Criminal Proceedings] (Consequential
Amendments] Bill 2004 (2004).
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e ensured that people subject to control orders and preventative detention orders can
understand and challenge the material relied upon to make the order and limited the
regime to adults only;* and

e narrowed the circumstances in which a dual national can have their citizenship
‘renounced’ by doing something terrorist-related overseas, including by narrowing
the range of conduct that can trigger the provisions; and making it clear that the laws
cannot be applied to children under 14.%°

As discussed further below, these findings are surprising because they challenge the
orthodox view that governments generally resist making changes to legislation that they
have already publicly committed to and introduced into Parliament.* Interestingly, the
strength of this legislative impact varied from committee to committee. For example, the
Intelligence and Security Committee was a particularly strong performer when it came

to translating recommendations into legislative change (achieving an 100 per cent strike
rate during the period from 2013 to 2018) and improving the rights compliance of the law.”’
The committees with broader mandates and more open membership, such as the LCA
committees, had a less consistent legislative impact but were particularly active in the early
period of counter-terrorism law making, generating popular and influential public inquiries
that had important, rights-enhancing legislative outcomes.® This suggests that it was not
just the inquiry-based committees that had a legislative influence on the case study Acts;
the technical scrutiny committees [such as the Scrutiny of B