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Robert Lindsay*

The prerogative: Boris and the ‘girly swot’

The Brexit case (No 1)

European Union 

1 The Ministers took the 

domestic law and international legislation. It also raised constitutional issues. 

The EEC treaties and UK statute law

a Treaty of Accession

1 
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…

Treaty of Lisbon 

European Council negotiating and concluding an agreement setting out the arrangements 

International law and the 1972 Act

in independent spheres. The prerogative power to make treaties depends on two related 

3 

th
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legislation.11

The dissenting view

11



 AIAL Forum No 98

13 

such distinction.14 

The history of the royal prerogative

th

 and the  in 

13
14

Introduction to the Study of the Law of the Constitution (8th



Sir Edward Coke CJ said that: 

18 The Crown’s administrative powers 

19

The scope of prerogative powers

it as:

th

 

 The Case of Proclamations
18
19 The Zamora

Administrative Law (1st
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The constitutional principles: accountability to Parliament for prerogative exercise

JH 
: 

Constitutional

very point at which the legislative power is engaged.

including its actions in international law. That account is made through ordinary parliamentary 

Lord Justice Sedley: an ethical preference
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illegal’. 

arrangements.

Treaty on European Union

 
that period. 
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The proroguing of Parliament 

The second Brexit case27

The principles in question

sovereign in person acting on advice in accordance with modern constitutional practice.  

Case of Proclamations

 



Entick  
v Carrington 31

 

33

34

Whether these issues are justiciable

Council of 

 

Deciding the limits of prerogative power 

determine when necessary where they lie. The common law recognises prerogative power 

 

31

33
34
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38 

Sovereignty of Parliament is a foundational principle

there was no legal limit on the power to prorogue Parliament.39 The longer that Parliament 

41 

The Prime Minister’s explanation for prorogation

The government argued that there were no circumstances whatsoever in which the 
Court could review a decision to prorogue Parliament.

43 The question 

In 44

38
39

41

43
44



outside.

Cameron’
Eton College with Johnson. 

48 

The legal test of unlawfulness 

49 The relevant limit in this case 

 Sometimes 

48
49
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The political consequences 

The 

Treaty of 
Lisbon



that he could not command enough parliamentary support to get the withdrawal agreement 

agreement. 

The excluded prerogative powers 

Council of 
Civil Service Union

 

The separation of powers

and the courts.

Are these modern developments?

th
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Political or legal constitution?

 

toleration and compromise. 

‘idealised dualism’

The UK constitution and ouster clauses

 Lord 

 

Constitutional contrast with Australia 

In arriving at this result his Lordship acknowledged that in Australia the High Court in Kirk 
v Industrial Court of NSW

 decided 

 

 
 



have on constitutional developments in the Australian High Court.


