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eral legislation and policy would concen-
trate power in Canberra to the detriment
of State business communities. He said
that, during the years when he was chair-
man of the TPC, he had experienced no
difficulties with concentration of policy in
Canberra or the removal of access from
the States. He described the structure
of the TPC as having regional offices in
each State, with common policy emanat-
ing from head office. Regular meetings
of regional and head office staff were de-
signed to ensure uniform policy and ad-
ministration. He said that there was no
difference in principle with the proposals
outlined by Mr Bowen.

However, a prominent critic of Mr
Bowen’s proposals, Mr Laurie Sherving-
ton, the Convenor of the Commercial and
Revenue Law Committee of the Law So-
ciety of Western Australia, criticised the
comments made by Mr McComas (Aus-
tralian Financial Review, 2 August 1988).
Mr Shervington said that the TPC is to-
tally centralised. Each regional office has
sufficient staff to act as a post office and no
more. Mr Shervington gave as an example
the Perth office which has a staff of 10. He
said that Mr McComas had failed to ac-
knowledge that a federal takeover of com-
panies legislation would be at the cost of
practical experience and expertise at the
State level and would greatly increase the
costs to business, particularly in the less
populous states.

inquiry. The Federal Government has
the numbers to secure passage of the cor-
porations legislation. It is supported in
principle by the Australian Democrats,
although they are concerned to ensure
that the proposal to deregulate prospec-
tuses maintains adequate protection for
investors (Australian Financial Review,
28 July 1988). However, following a
meeting between the Attorney-General
and the Deputy Leader of the Australian
Democrats, Senator Michael Macklin, it

has been agreed to set up a parliamen-
tary inquiry to examine the legislation.
Senator Macklin said that the need for
an inquiry did not alter the ‘strong in-
principle’ support of the Democrats for
Federal responsibility for companies and
securities law but was directed solely at
ensuring unintended legal and commer-
cial consequences were identified and cor-
rected (Sydney Morning Herald, 1 Au-
gust 1988). The inquiry is expected to
finish its report before the first day of Par-
liament next year. In view of the intense
opposition to the proposals by the States
and certain business groups, the inquiry
may prove to be an orderly way of gaug-
ing the extent of community support for,
and potential problems with, the proposed
legislation.

child support

From each according to his abilities, to each
according to his needs.

Karl Marx.

shifting the burden. The new Child
Support Scheme, which came into force on
1 June 1988, has brought together in one
integrated system the private and pub-
lic means of ensuring support for chil-
dren in one parent families. The State
has finally taken over responsibility for
enforcing maintenance orders against the
non-custodial parent, and for paying the
amounts collected to the custodial parent.
At the same time, the primary responsibil-
ity for supporting children has been placed
on the parents and away from the social
security system.

The factors leading to this change were
the large proportion (70% or more) of
child maintenance orders not being paid
regularly, the cost to the community of



providing for children in single parent
families and the poverty trap in which
those children nevertheless remained. The
changes to the Family Law Act mentioned
in the last issue of Reform were aimed
at strengthening the liability to maintain
children. The Child Support Scheme,
stage one, deals with enforcement.

The agent for enforcement under the
Scheme is the Child Support Agency, a
division of the Tax Office. The machinery
for registration, notification and review,
outlined in the last issue of Reform, has
now been settled in its details. This tran-
sition will be completed with the imple-
mentation of stage two, referred to later.
The essence of the scheme is as follows:-

duty to apply for maintenance. Most
people applying for a means tested pen-
sion or benefit will now have to take rea-
sonable action to obtain a maintenance or-
der, within three months after starting to
receive benefits. This usually means get-
ting maintenance regularly under an exist-
ing or new order or agreement or voluntar-
ily, or starting proceedings, unless there
has been advice that the Court would not
make an order or the whereabouts or iden-
tity of the other parent are not known.
If no reasonable action has been taken
within three months the Department may
consider terminating the pension or bene-
fit. People on pensions with maintenance
orders made after 1 June 1985 also have to
take reasonable action to ensure payment
of maintenance.

Under the Social Security guidelines there
may be special circumstances which mean
it is not reasonable to ask a parent to seek
maintenance from the other parent. For
example:-

e the custodial parent may fear violence
or be concerned for her/his safety or
health or that of the children;

e the custodial parent might be unwill-
ing to disrupt the domestic affairs of
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that parent or the parent who should
pay maintenance (for example, where
a child was born after rape, or as a
result of incest, or where paternity is
not acknowledged);

e the other parent may be known to
have too little income to be able to
pay maintenance.

registration of maintenance orders.

1. Maintenance orders or agree-
ments made in favour of a par-
ent receiving a pension or bene-
fit after the Scheme comes into
force have to be registered in the
Child Support Agency and will
be enforced by deduction from
wages or salary, unless there are
special circumstances.

2. Parents who separate after 1
June 1988, or whose child is
born after 1 June 1988 (when
they have not lived together),
are also covered, and can choose
to register maintenance orders
and agreements.

3. Those people already receiving
pensions or benefits who have a
maintenance order made on or
after 1 June 1985, which is high
enough to affect the pension rate
(if paid), may also apply to the
Agency to have the order reg-
istered and enforced unless the
maintenance is being regularly
received.

Any other recipient of a means tested pen-
sion or benefit who has a maintenance or-
der that they would like enforced has the
option of joining the Scheme. Anybody
who currently has an order that is lodged
for collection with a State Agency on 1
June 1988 will have their orders trans-
ferred to the Child Support Agency in due
course.
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Spouse maintenance can be collected
under the new Scheme where the spouse
is also receiving child maintenance, or is
over 45 and in receipt of a pension, or is
covered by a State Scheme.

When an order is registered, the Child
Support Agency notifies the employer of
the person liable to pay maintenance and
the amount of maintenance is then de-
ducted from the salary or wages of that
person and sent to the Agency. Under
this automatic withholding system there
is a minimum protected earnings amount.
A payer who is not employed has to pay
direct to the Child Support Agency.

The Department of Social Security ar-
ranges for the maintenance amount to go
to the custodial parent, after making any
necessary adjustments to the pension or
benefit (if any). This is usually done
monthly. If the maintenance is not paid,
the pension is adjusted to compensate for
this.

The amount of maintenance to be paid
will continue to be determined by the
Family Court or magistrates court for the
time being. Both parents have to con-
tribute to the support of their children
if they have any income. The amount of
maintenance depends on the needs of the
child and the actual cost of caring for the
child as outlined in the last issue. In Stage
Two the amount of maintenance will be
calculated using a legislative formula.

In Queensland and Western Australia,
which have not referred powers over chil-
dren, maintenance for ex-nuptial children
may not be covered by the Scheme in all
cases.

effect of maintenance on level of pen-
ston, etc. Under the scheme the way in
which maintenance affects the amount of a
social security pension (other than family
allowances and Veterans’ Affairs Service
pensions) is subject to a new test. There is

a “free area” of $15 maintenance per week
for the first child plus $5 per week for each
other child. For spouse maintenance only,
a free area of $15 per week applies. Up
to these amounts, maintenance does not
affect the pension. Over that figure every
dollar of maintenance reduces the pension
by 50c (except in cases of hardship).

On the other hand, the Family Law
Amendment Act provides that the receipt
of a pension by a person claiming mainte-
nance is not to be considered. The overall
result is likely to be higher maintenance
orders and lower payments of social secu-
rity. Taken together with the other fam-
ily law changes this ensures that the bur-
den of maintaining children is more fairly
shared by the non-custodial parent.

property, maintenance and pensions.
If the court orders a lump sum or trans-
fer of property, it will now have to say
how much of it is for maintenance of the
child or partner, so that the social security
income tests can be applied. The court
also has to state the period of maintenance
covered by the order. Otherwise, it will be
assumed that the whole amount is to cover
maintenance until the child is 18 or until
the spouse is 65. Social Security works out
how this affects a pension according to a
formula.

Maintenance may include non-cash or
in kind maintenance or payments to other
people for the benefit of the custodial
parent (for example, purchase of food,
rent payments, household bills, school
fees). This kind of payment can affect the
amount of the pension under the Scheme,
but cannot reduce it by more than 25%

e if it is paid in the first six months af-
ter separation; or

e if it is to help with the expenses of a
disabled child.



If payments of this kind are made to help
the parent and the children to stay in the
matrimonial home (e.g. payment of mort-
gage or rent) or an interest in the home
is transferred to the parent, special provi-
sions ensure that the Social Security pen-
sion is not reduced by more than 25% be-
cause of this.

stage two: the child support formula.
In May 1988 the Child Support Consulta-
tive Group, chaired by Justice Fogarty of
the Family Court of Australia presented
its Report, Child Support: Formula for
Australia. The Committee had been asked
to advise on a legislative formula for the
administrative assessment of child main-
tenance. The approach adopted by the
Committee in regard to the system was
stated to be:-

(a) the formula preserves the right
of parents to reach their own
agreement (with suitable pro-
tection for the revenue when the
custodial parent is on a pension
or benefit);

(b) it ensures that each parent has
an unqualified right to have the
matter determined by the court
if he/she is not satisfied with
the administrative assessment.
It continues the right to go to
court but will remove the need
to do so in many cases;

(c) at the same time it provides a
method which will remove the
present obligation on parents to
go through expensive court pro-
ceedings and relieve the courts
of the burden of many of these
cases;

(d) it provides for the automatic
updating of orders annually in
accordance with any changes in
the financial or other circum-
stances of the parties;

(e) the percentages which have
been chosen have regard to ev-
idence of the proportion of in-
come ordinarily spent on chil-
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dren who live with both their
parents and are aimed at
achieving reasonable levels of
orders proportional to income.”

The proposed formula will apply to par-
ents separating after its introduction (or
to parents of a child born after that date
who did not live together). In other cases
the Court will have a discretion whether
to apply the formula when dealing with
maintenance.

The Scheme allows for agreement and
consent assessments between parties pro-
vided the amounts paid are not less than
the formula amounts, in the case of recipi-
ents of income tested pensions or benefits.
Where child support is provided in forms
other than periodic cash payments (e.g.
by capital or lump sum payments), the
system envisaged will enable these to be
taken into account. However, these forms
of “substituted maintenance” could not
reduce the means tested pension or benefit
below 75%. This recommendation is con-
sistent with the current position, outlined
above.

The question of who is a parent is to be
determined in accordance with the exist-
ing law. Primary liability for maintenance
is placed on parents and secondary liabil-
ity can be imposed on step-parents at the
discretion of the Court. The Scheme ap-
plies to children under 18.

A person who, in a factual sense, ex-
ercises the responsibility for the ongoing
care of the children will be regarded as
the custodian of that child. A parent not
so regarded is a non-custodial parent and
is liable to pay maintenance in accordance
with the formula. Special provision is rec-
ommended for apportionment of liability
in cases of shared and split custody, with
Court review as an option.

Step-parents are to be liable to pay
maintenance only if the Court so deter-
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mines, in which case the formula can be
adjusted in its application to natural par-
ents. The Court can adjust the level of
child support payable by a non-custodial
parent under the formula to take into ac-
count that parent’s obligations to a step-
child. In general, the income of new part-
ners of either parent is not to be con-
sidered. Substantial income of the child
whose maintenance is in issue can be taken
into account.

the formula. The proposed
scheme provides that the non-custodial
parent should pay a certain percentage of
the income of that parent by way of main-
tenance for children. The formula is to
operate in this way:

e The non-custodial parent’s income is
assessed in a similar way to taxable
income;

e Part of the income of the non-
custodial parent is established as a
component for self-support and for
the support of children in the same
household. This component is, in
most cases, the same as the standard
pension rate which would apply to
that non-custodial parent;

e The custodial parent’s income is dis-
regarded up to the level of average
weekly earnings (plus actual child
care costs up to a limit). Any in-
come of the custodial parent above
that level reduces the non-custodial
parent’s liability.

e The following formula is applied to
that part of the income of the non-
custodial parent which remains af-
ter deducting the self-support compo-
nent and the relevant surplus income
of the custodial parent:-

Five
One Two Three Four or more
child children children children children

18% 27% 32% 34% 36%

e The maximum income of the non-
custodial parent to which the formula
can apply is twice average weekly
earnings. However, this is subject to
review by the Court.

e There is to be no minimum payment
by non-custodial parents.

This is only a summary of the main points
of the recommendations. There are many
details about defining income. The Court
is to have regard to the “income and re-
current financial resources” of the parties
in applying the formula. However, the
Court may depart from the formula where
it would be inequitable not to do so, in or-
der to account fairly for the full financial
resources of the parties.

Other circumstances in which the
Court may vary the levy are where there
are special needs of children in either
household, where there are high costs as-
sociated with access (e.g. travel, or fre-
quent extended access), or where there is
serious hardship to the non-custodial par-
ent. The Court is to remain the ultimate
arbiter, is to hear cases promptly and to
provide reasons for its decision.

Child Support obligations under the
formula are to be updated at least annu-
ally or where there is a significant change
of circumstances.

The Report recommends that the prin-
ciple be laid down that child support pay-
ments paid for the benefit of children
should be spent on those children. Chil-
dren are to have the right to apply to the
Court for an order for child support.



The Consultative Group emphasises
the need to inform parents of their rights
and obligations under the scheme and
recommends that counselling and finan-
cial counselling services be made available.
Community agencies should be resourced
to do this.

The Consultative Group has a con-
tinuing role in monitoring and evaluating
stage one. Evaluation studies have been
commissioned from the Australian Insti-
tute of Family Studies.

Parents separating in future would be
well advised to supply themselves with
slide rules or calculators and statistical ta-
bles relating to weekly earnings.

* * *

domestic violence

Everybody’s always talking about people
breaking into houses ... but there are
more people in the world who want to
break out of houses.

Thornton Wilder, The Matchmaker,
(1955)

domestic violence legislation.  The
Australian Law Reform Commission’s Re-
port, Domestic Violence (ALRC 30) ewx-
ommended the enactment of protection
order legislation for the Australian Cap-
ital Territory as well as other changes to
the law relating to arrest, bail, compella-
bility and powers of entry. These legal
changes were made very quickly with the
passing of the Domestic Violence Ordi-
nance 1986 (ACT) and the Domestic Vio-
lence (Miscellaneous Amendments) Ordi-
nance 1986 (ACT).

non-legal measures. The Report
stressed that non-legal measures for deal-
ing with domestic violence were just as, or
more, important than legal changes. Pub-
lic education and support services were
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seen as essential. A very significant step
in implementing these aspects of the Re-
port has now been taken with the estab-
lishment of the Domestic Violence Crisis
Service in the ACT. The service operates
as a crisis intervention unit with radio con-
trolled cars available 24 hours a day seven
days a week. The unit also provides confi-
dential support, information and referral
to the parties involved in domestic vio-
lence. The service has 12 part-time crisis
workers and has a full-time co-ordinator
and office assistant. The crisis workers
operate in close co-operation with the po-
lice and are on hand at every ‘domestic’
attended by police. The demand for the
service has been high. It opened on 26
April 1988 and in its first two months of
operation approximately 650 calls were re-
ceived. 75% of which were new cases. In
the same period approximately 60 home
visits were made. The Crisis Service keeps
a close eye on legal and support services
and alerts the government to short-falls in
these areas.

community education. The unit is
responsible for community education re-
lating to domestic violence. It provides
immediate relevant information to vic-
tims and also conducts advertising pro-
grammes aimed at changing attitudes to
the problem of domestic violence over the
longer term. Advertisements have ap-
peared on television and will be appearing
in Canberra buses shortly. A multi-lingual
poster has been distributed.

protection orders. On the legal front,
the Legal Aid Commission and the Mag-
istrates’ Court have been all but over-
whelmed by the demand for protection
orders under the Domestic Violence Or-
dinance. At times the over-taxing of re-
sources available for the obtaining and
processing of protection orders has been at
crisis point. No additional resources have
been provided either to Legal Aid or to
the Court to cope with the demand.



