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The recently considered Hague 
Convention on Jurisdiction and 
Foreign Judgements in Civil and 
Commercial Matters1 ( ‘Convention’) 
has the ambitious aim of seeking to 
unify and streamline the rules for 
cross-border litigation between 
private parties on civil and 
commercial issues. The principle 
behind the Convention is to increase 
the effective enforcement of 
decisions of courts around the world 
where the parties are operating out of 
different jurisdictions. It is an 
undeniable feature of global e- 
commerce transactions that one of 
the principle blocks to enforcement 
of local laws against global e- 
commerce participants is the 
difficulty of enforcement of a local 
decision against a party outside the 
local jurisdiction.

The aims of the Convention are 
intended to be achieved by requiring 
the signatory countries to agree to 
enforce judgements handed down by 
the courts of the other signatory 
countries.2 The concept is simple in 
theory but the issue for businesses 
worldwide will be whether the 
Convention can be successfully 
enforced and whether it creates more 
problems than the issue it may solve. 
To date, it is unsigned but 
reconvening of the participant 
countries is to occur again early next 
year.3 The consequences of the 
signing of the Convention could have 
far-reaching effects especially for 
internet and e-commerce 
transactions.

The usual test for jurisdiction of a 
court is either presence of the litigant 
parties or their submission to a 
particular jurisdiction.4 The 
Convention will work on the basis of 
submission.5 To be effective the 
signatory countries must adhere to 
the Convention regardless of the

decision of the court in question. 
Such unqualified submission to 
international jurisdiction is unlikely 
at best as it poses a fundamental 
challenge to the sovereignty of a 
country’s legislative and 
jurisdictional powers. The 
Convention in fact provides for the 
principle of absolute submission to 
be avoided where the judgement is 
“manifestly incompatible with... 
public policy”.6

There has been much discussion over 
the potential effects of ratification of 
the Convention.7 This has centred 
around the concept of being liable for 
actions on the internet in other 
jurisdictions where the penalties or 
liabilities may be more stringent. 
There has been talk that companies 
may refuse certain countries access 
to their internet sites to prevent such 
liabilities from arising. This type of 
arrangement could hinder 
significantly the use of e-commerce 
and provide road blocks to the 
effective global reach of e-commerce 
business models. There is also 
concern over countries having to 
enforce judgements against 
individuals or companies whose 
actions are entirely legal in their own 
jurisdiction. Telecommunication 
firms and ISPs have also expressed 
concern that under some countries’ 
laws, they would be liable for content 
travelling over their networks and so 
would have to start monitoring and 
filtering such content to avoid 
potential liability.

Despite these arguments there are 
strong suggestions that the treaty will 
never in fact be ratified or if it is, that 
its effects will be minimal.8 The 
Convention’s effective enforcement, 
like any international law, requires 
the submission of all participant 
countries.

With the increasing attention given to 
global e-commerce business, security 
and privacy standards, there is more 
potential today for an approach 
suggested by the Convention to have 
some success. Acceptance of 
submission to the decisions and laws 
of another jurisdiction is more likely 
for countries where their respective 
national laws serve similar purposes. 
It is also more likely that certain laws 
will be considered as deserving of 
such treatment (such as child 
protection and consumer protection 
laws). However, regardless of 
whether the Convention proceeds to 
acceptance and submission by 
participant countries, where 
differences in laws abound from 
country to country, the increased 
exposure to laws in other 
jurisdictions is likely to provide 
greater concern about the risk 
associated with the reach of 
international laws when participating 
in e-commerce transactions.

The amended version of the Convention 
(the result of the Discussion in 
Commission II of the First Part of the 
Diplomatic Conference 6-20 June 2001) is 
available at:
<http://europa.eu.int/comm/justice_home/ 
unit/ci vil/audition 10 _ 0 1 /'en/resume_Juin_2 
001.pdf>

<ftp://hcch.net/doc/jdgm2001 draft_e.doc>

The first draft version (draft of 30 October 
1999) is available at:
<http://www.hcch.net/e/conventions/draft 
36e.html>

See Article 25 of the Convention, 
‘Judgments to be recognised or enforced’. 
The decision concerning continuation of 
the negotiations about the Convention has 
been deferred to January 2002. See 
<http://europa.eu.int/comm/justice_home/ 
unit/civil/auditionl0_01/index_en.htm> 

OzNetLaw, ‘Jurisdiction fact sheet’, 23 
May 2001, OzNetLaw
<http://www.oznetlaw.net/facts.asp7action 
=content&categoryid=227>
Convention Article 2 and Chapter II -  
Jurisdiction
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1. Introduction
E a c h  w eek  m illions o f  sch oo l students  
ca tch  a bus to  cy b e rsp a ce  in the form  
o f  a b row ser, som e fo r a few  hours, 
som e for total im m e rsio n .1 U nlike  
their a to m -w o rld  sch o o l, cy b e rsp a ce  is 
a “ total in terco n n ected n ess o f  hum an  
beings th rou gh  co m p u ters  and  
te le co m m u n ica tio n  w ithout reg ard  to  
p h y sical g e o g ra p h y .”2 In cy b ersp ace  
th ey do not deal w ith  atom s, be th ey  
b ook s, bubblers o r b ullying boys. 
T h ey  deal w ith “ inform ational 
p ro d u cts” 3 red u ced  to  one single  
m ed iu m , a ‘ w orld  o f  b its ’ .4

Ju stice  P enfield  Ja ck so n  found ninety- 
five p e r ce n t5 o f  in ternet u sers utilise  
the b ro w se r o f  on e co m p an y . 
C o n seq u en tly , the bulk  o f  students  
b oard  a  b us ca lled  M icro so ft In ternet 
E x p lo re r . U nlike trav el to traditional 
sch o o ls , students rem ain  on this bus, 
as th ey  learn  in cy b ersp ace . Its 
a rch itectu re  d eten n in es th eir m o d es o f  
learning.

T h e authen tication  m ode is 
“ u nau then ticated  p seu d o n ym ity” 6 - 
student gen d er, and, m ore p articu larly  
their a g e , is unknow n. S o the student 
w h o log s onto the R e v s  “D e aler  
N etw o rk ” system  to sim ulate buying a 
c a r  in a cyb ersp atial lesso n 7 is 
ad v an tag ed  b y an on ym ity  and treated  
as serio u sly  as the q uery o f  any adult. 
P a ra d o x ic a lly  the sense o f  liberty in 
such an on ym ity  is tem p ered  by

internet su rv eillan ce  m eth od s such  as
1. P. ad d resses8 and c o o k ie s .9 In 
con trast, the student en terin g a sex  
shop o f  the a to m -w o rld  d oes not have  
the ad v an tag e  o f  an on ym ity  and  
th erefore has se lf-au th en ticatin g  
difficulty  gettin g  aroun d  the n orm s  
and law s that reg u late  a c c e s s  to  such  
p rod u cts.

Y e t  to  cy b e rsp a ce  w e tak e o u r ato m -  
w orld  p erson alities , law s and valu es. 
S ch o o ls  have a duty o f  ca re  to  th eir  
students in the a to m -w o rld . T his  
p ap er ex a m in e s  this duty in 
cy b ersp ace .

2. The Legal definition of a 
‘school’

A to m -w o rld  defin itions o f  a sch o o l are  
steeped  in n otion s o f  p h y sica lity  and  
see th em  as co m m an d -d riv en  p la ce s  o f  
unidirection al in stru ction . K n o w led g e  
is “ im p a rte d ... in stru ction  is 
g i v e n . . .” 10 O n the oth er hand , 
sch oo lin g  in cy b e rsp a ce  is in teractiv e  
and p rom otes the e x ch a n g e  o f  ideas  
beyon d  the w alls o f  the sch o o l. T h is  
clash  w as tested  in Ford and Net 
Grammar School Pty Ltd v Board o f  
Studies.11
In this d ecision , N e t G ram m ar S ch oo l 
applied  to  N S W  A d m in istrative  
T ribunal to rev iew  the d ecision  o f  the  
B o a rd  o f  S tud ies ( ‘the B o a r d ’) to  
re ject its ap p lication  fo r initial 
reg istration  o f  a p rop osed  sch o o l and

allow  it to  rep resen t can d id ates fo r the  
H igh er S ch oo l C ertifica te  ( ‘H S C ’). 
N e t G ra m m a r sought to ed u cate  via  
the in tern et12 enabling q ualification  to  
an yon e an yw h ere in the w o rld 13, 
through  in teractiv ity  that includes  
“group d iscu ssio n s th rou gh  M icro so ft  
N etM eetin g  and a d ed icated  chat  
ro o m , ta lk in g  to his o r her tu tor using  
IC Q  E -m a il serv ice , and self-m an aged  
le a r n in g .. ..” . 14

T h e B o a rd  o f  Studies argued  that th ey  
w ere not co m p eten t to  deal w ith the  
ap p lication  b ecau se  it p rop osed  a 
‘s c h o o l’ th at did not fall w ithin  the  
m ean in g o f  the Education Act 1990 
(N S W ) ( ‘the A c t ’) 15, exp ressin g  
m o n ito rin g  and con tro l c o n c e rn s .16 
T h e B o a rd  relied  on  several section s  
o f  the A c t  w h ich  states registrants  
m u st h av e  sa tisfacto ry  p re m ise s17, 
m an d ates co m p u lso ry  a tte n d a n ce 18 
and states altern atives such  as h om e  
sch o o lin g  be in a defined p hysical 
se ttin g .19

T h e  term  ‘s ch o o l’ is not defined b y the  
A c t but b oth  parties acce p te d  that it 
w as to h av e its natural m eaning. 
H o w ev er N et G ram m ar argued  for a 
w id er in terp retation  than that put 
forw ard  b y  th e b oard  to en co m p ass “ a 
m o d e m  in terp retation  reflectiv e  o f  
ch an ges in the w id er social 
en viro n m en t o f  learn in g” in the  
m ean in g o f  the term  ‘s c h o o l’ . 20 T he  
sch ool a lso  argued  that a sch ool is not 
on ly  “a fixed  ed ucation al lo ca tio n ”21
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