
From the Editors

W e lc o m e  to the M a rch  issue o f  the  
C o m p u ters  &  L a w  Jo u rn a l, ou r first 
ed ition  fo r the y e a r 2 0 0 2 .  T h is edition  
o f  the Jo u rn al fo cu ses  on  d om ain  n am e  
issues w ith articles  on  co n tro l of  
seco n d  level .au d om ain s, p ro tectio n  of  
d om ain  n am es in the P e o p le 's  
R ep u b lic o f  C hina and an artic le  on  
cyb ersqu atting . A  c a se  note d ealing  
w ith a ch allen ge to d om ain  n am e  
reg istra tio n  and a note  on  a u D A ’ s new  
p o licy  reg ard in g  g en eric  d om ain  n am es  
are also  included.

O th er articles  in this edition  o f  the  
Jo u rn al deal w ith issu es arising from  
the in tersection  o f  co m p u ters  and oth er  
te ch n o lo g y  w ith the law . D iscu ssion s  
about public k ey in frastru ctu re  and  
p riv a cy  issu es, softw are  p ira cy  and IT  
legal risks are in clu ded  am o n g th ese.

C ontribu tion s have c o m e  fro m  law yers  
and consu ltants b ased  in S yd n ey , 
P erth , M elb ou rn e, C an b erra , H on g  
K o n g , and E u rop e. W e  w e lco m e  th ese  
con trib ution s and con tin u e to  
en co u rag e  all ou r sub scrib ers and  
oth ers w ith an in terest in the field  to  
subm it th eir articles, rev iew s and ca se  
notes fo r publication . D etails  fo r the 
sub m ission  o f  con trib ution s ca n  be  
found at the b ack  o f  this edition .

In ou r first article  “Who controls 
.org.au? Where domain name policy 
and law collide”, Je re m y  M a lco lm  
d iscu sses the adm in istration  of  
A u stra lia ’ s internet d om ain  n am e space  
(ie  all d om ain  n am es ending in .au). 
Je re m y  is a P erth  law y er and  
te ch n o lo g y  con su ltan t w ho is also  
P resid en t o f  the W e ste rn  A u stralian  
S o c ie ty  fo r C o m p u ters and the L a w  
In c. H is top ical a rtic le  outlines  
d evelop m en ts subsequent to  the 
tran sfer o f  con tro l o f  the .au d om ain  to  
the A ustralian  D om ain  N am e  
A u th ority  L td  fro m  M r R o b ert E lz , the 
p revious adm in istrator. Je re m y  also  
exp lain s the basis o f  the very  public  
stoush that has ensued b etw een  M r E lz  
as reg istrar o f  the tw o seco n d  level 
d om ain s that he cre a te d  ( .o rg .a u  and  
.id .au) and A ustralian  D om ain  N am e  
A u th ority  L td .

K en n y W o n g  and L a w re n ce  W o n g , 
law yers  w ith Jo h n son  S tok es &  
M aster, H on g K o n g , d iscu ss the 
C h in ese  G o v e rn m e n t’s efforts  in 
b ringing the ad jud ication  o f  d om ain

n am e disputes in to line w ith  
in tern ational p ra ctice . T h e y  set out the  
k ey  featu res o f  the recen t Opinion on 
Several Issues concerning the 
Adjudication of Civil Disputes 
involving Computer Network Domain 
Issues issu ed  b y  the S u p rem e P e o p le 's  
C o u rt o f  the P e o p le ’ s R ep u b lic  of  
C h in a aim ed  at rep lacin g  and unifying  
e xistin g  ru les. T h ey  d iscu ss issues o f  
ju risd ictio n , relev an t cau ses  o f  actio n , 
the tests that m ust be m et b y p laintiffs  
allegin g  vio lation s o f  th eir rights and  
the re lie f  availab le to p laintiffs. K en n y  
and L a w re n ce  also d iscu ss a series of  
ca se s  d eterm in ed  by the B e ijin g  H igher  
P e o p le ’ s C o u rt w here d om estic  
d efen dan ts had reg istered  dom ain  
n am es sim ilar to th ose o f  foreign  
co m p an ies. T h e y  arg u e that the opinion  
and the re ce n t d ecision s p rov id e useful 
gu id elines fo r reso lv in g  d om ain  n am e  
disputes and also illustrate  the robust 
ap p ro a ch  o f  the P e o p le ’ s C o u rt in 
ap plying in tern ational treaties  to  
sup plem ent d o m estic  C h in ese  law .

M o n ica  C hiu , a L a w  and C o m m e rce  
grad u ate  fro m  the U n iv e rs ity  o f  N ew  
Sou th  W a le s , d escrib es and critica lly  
ev alu ates  the U n ifo rm  D om ain  N am e  
D isp u te R esolu tion  P o lic y  (U D R P )  
in trod u ced  b y the In tern et C o rp oratio n  
fo r  A ssign ed  N am es and N um bers  
(IC A N N ) in 1 9 9 9  w h ich  applies to  
d om ain  n am e disputes in volving  
certa in  g en eric  and co u n try  co d e  top  
level d om ain s. M o n ica  b riefly  sets out 
the p ro ced u res o f  the U D R P  b efore  
assessin g  its e ffe ctiv e n e ss, fa irn ess, the  
quality  o f  its d ecisio n s and its 
relationship  w ith the co u rts . She also  
p rop oses a num ber o f  solutions to  
p rob lem s and sh o rtco m in g s identified  
in h er article .

In ou r final d om ain  n am e featu re  p iece , 
C ra ig  S m ith , so lic ito r w ith Freeh ills , 
d iscu sses a recen t U D R P  d ecisio n  and  
in p articu lar its exp an siv e  
in terp retation  o f  w hat con stitu tes  “bad  
faith ” fo r the p u rp o ses o f  the U D R P . 
C ra ig  d iscu sses so m e  o f  the  
im p licatio n s o f  the d ecisio n  (an d  others  
alon g sim ilar lin es) fo r businesses  
reg isterin g  d om ain  n am es in “Domain 
names -  use it or lose it?".
W e  m o v e  then to o u r g en eral feature  
articles. In “Managing legal risks in IT 
projects" , N ico le  H eller and A lison

T elfer fro m  M alleso n s Stephen Jaq u es  
discuss how  law yers  can  assist clients  
in m an agin g the p ractica l and legal  
risks that arise  in IT  projects. T h e  
authors co n sid er h ow  law yers can  be  
in volved  in p re -con tractu al 
n egotiations, how  to prepare and  
n egotiate a co n tra c t (from  both the  
supplier's and the cu sto m e r’s 
p ersp ectiv e) and the role for law yers  
on ce the IT  p ro je ct is in p rogress.

V in cen t L iu , a so licito r in F re e h ills ’ 
C an b erra  o ffice  has undertaken a 
detailed  exam in atio n  o f  the G uidelines  
issued b y  the P riv a c y  C o m m ission er  
on 21  D e ce m b e r 2 0 0 1  entitled  
“Privacy and Public Key 
Infrastructure: Guidelines for Agencies 
using PKI to Communicate or Transact 
with Individuals” . V in cen t’ s article  
helpfully exp lain s the w orkings of 
public k ey  te ch n o lo g y  and public key  
in frastru ctu re as w ell as providing  
som e b ack grou n d  on  the regulation  of  
dealings w ith p erson al in form ation  by  
the p ublic se cto r. T he article  then  
d iscusses the liab ility  o f  public secto r  
agen cies and go vern m en t co n tracted  
service p roviders fo r in terference w ith  
the p riv a cy  o f  an individual and  
provides an in terestin g com p arativ e  
law  p ersp ectiv e  w ith its d iscussion  of  
the N ew  Z ealan d  “D raft In terim  
G uidelines fo r the u se o f  Public K e y  
T e ch n o lo g y  in G o v ern m en t” .

In his artic le , “Effective IP 
enforcement: strategic approaches to 
countering software piracy”, M ich ael 
W illiam s o f  G ilb ert +  T obin exam in es  
a  ran ge o f  ap p roach es availab le to 
softw are ow n ers to prevent the  
in fringem ent o f  and to en fo rce  their  
in tellectu al p rop erty  rights. H e  
con sid ers a num ber o f  the challen ges  
that softw are  o w n ers face tod ay w ithin  
A u stralia  and ab road  and the options  
availab le to th ose w ho are the targ et of  
cop yrig h t infrin gem ent. M ich ael 
discusses both  the legal and n on -legal 
avenues that are  availab le  and suggests  
that softw are  o w n ers be p ro -activ e  in  
preventing softw are  p iracy .

W e  h op e that you  en joy this edition  of 
the C o m p u ters &  L a w  Journal.
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