
“No Internet infringement”

The H igher R egional C ourt o f  
Frankfurt/M ain recently decided that 
registration o f  the dom ain nam e  
“d rogerie .de” (drogerie  is the G erm an  
term  for drugstore) by a com pany  
intending to issue an Internet guide 
collectin g and publishing inform ation  
about the drugstore business does not 
infringe the intellectual property rights 
o f  the Verband D eutscher Drogisten  
e .V  (A ssociation  o f  G erm an  
Pharm acists). The Court held that an 
Internet user would not believe that 
the inform ation available under 
“d rogerie.de” had been provided by a 
pharm acist.

T he claim ant, representing a large  
m ajority o f  G erm an pharm acists, 
argued that the defendant obstructed  
both the A ssociation  and its m em bers  
by using the dom ain nam e 
“d rogerie.de” . It also argued that the 
dom ain nam e was confusingly sim ilar 
to the journal title “D ro gerie  & 
ParfiXmerie” (“D rugstore &  
Perfum ery”) published by the 
A ssociation .

The C ourt ruled that there was no 
trade m ark infringem ent as there was 
no danger o f confusion betw een the 
dom ain nam e and the title o f  the 
A ssociation ’ s journal. It also rejected  
a claim  for forbearance under 
section  1 o f  the G erm an U nfair 
Com petition A ct (U W G ) (obstruction  
o f com petition  contrary to public 
p olicy). The Court said that any 
com petitive act obstructs a 
com p etitor's  scope o f  action  but it 
w ould only be illegal if  the

com p etitor’ s developm ent on the 
Internet w as obstructed  with the 
specific aim  o f  pushing it out. This 
kind o f  obstruction  had not taken  
place, particularly since the 
A ssociation  w as already using the 
nam e “D rogistenverband.de” on the 
Internet.

The H igher R egion al C ourt also  
rejected  a claim  for forbearance under 
sections 8 2 6 , 2 2 6 , 1 0 0 4  o f  the G erm an  
Civil C ode (B G B ) (deliberate dam age  
con trary to public p olicy ). U nder 
unfair com petition  law , it is not illegal 
to register dom ain nam es solely for 
the purpose o f selling them  fo r profit. 
The A sso ciatio n ’ s interest in 
preventing people who are not 
specialists from  using the term  
“dro gerie” was not relevant to the 
current dispute regarding the dom ain  
nam e. If  the A ssociation  w anted to 
stop such a situation arising, then it 
w ould have to p roceed  against the 
contents o f  such w ebsites under the 
G erm an C ivil law.

The decisive question was w hether 
there was a danger o f  m isleading the 
public through the defendant’s 
presence on the Internet under sections  
3 , 13 paras. 2 , N o. 2  o f  the G erm an  
U nfair Com petition  A c t (U W G ). The  
L ow er R egional C ourt o f  first instance  
had confirm ed the existen ce  o f  this 
danger but the U pper R egional Court 
held that the reasonable and inform ed  
Internet user, seeing the address 
“dro gerie .d e” , w ould not exp ect the 
contents o f  the w ebsite to have been  
created  by, or even controlled  by, a

pharm acist. E ven  if  he hoped to find, 
through the dom ain, a general Internet 
portal with presentations in the 
pharm aceutical field, he would not 
exp ect to find a pharm acist through  
the Internet dom ain. Ju st as in a 
norm al ch em ist’ s shop, a consum er 
w ould not n ecessarily  exp ect to find a 
qualified pharm acist, particularly as 
the num ber o f  branches and  
self-service ch em ist’ s shops is 
increasing. The U pper R egional Court 
accep ted  the defendant’ s argum ent 
that its editing o f  the site was 
com parable to the activities o f  a 
publishing com pany w hich would not 
be exp ected  by consum ers to have  
specific know ledge about the m aterial 
it published.

The C ourt held that the term  drogerie  
w as not legally p rotected  as the nam e  
o f  a profession, in contrast to drogist 
(pharm acist).

T he H igher R egional C ourt invited the 
A ssociation  to appeal to the Federal 
H igh C ourt o f  Ju stice  (B G H ) because  
o f  the im portance o f  the principle, 
possibly also b ecau se o f  recent 
differing rulings in the field o f  generic  
dom ain nam es. In particular, 
“rechtsanwalt. com ” (attom ey-at-  
law .com ) was held to be confusing by  
the H igher R egional C ourt o f  
H am burg.

(This article was supplied courtesy o f  
Unklaters and Alliance. Intellectual 
Property News, Issue 25, November 2002.)
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