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Can I Sue Google if it says I’m Gay? 
The Tales of Internet Defamation in the UK

C a th e r in e  B o n d

C a t h e r i n e  B o n d  r e c e n t l y  c o m m e n c e d  h e r  P h . D .  a t  t h e  U n i v e r s i t y  o f  N e w  S o u t h  W a l e s ,  a s  p a r t  o f  t h e  A R C - f u n d e d  

‘ U n l o c k i n g  I P ’  p r o j e c t  b a s e d  a t  t h e  C y b e r s p a c e  L a w  a n d  P o l i c y  C e n t r e .

A s  b o t h  t h e  I n t e r n e t  a n d  t h e  

c o m m u n i c a t i o n  p o s s i b i l i t i e s  c r e a t e d  

b y  t h i s  r e v o l u t i o n a r y  m e d i u m  c o n t i n u e  

t o  g r o w ,  s o  t o o  h a v e  t h e  I n t e r n e t  

d e f a m a t i o n  c a s e s  t h a t  c o m e  b e f o r e  t h e  

c o u r t s .  I n  A u s t r a l i a ,  t h e  c a t a s t r o p h i c  

f e a r s  e x p r e s s e d  f o l l o w i n g  t h e  o f t -  

c r i t i c i s e d  H i g h  C o u r t  d e c i s i o n  Dow 
Jones v  Gutnick1 h a v e  n o t  c o m e  t o  

p a s s .  M a n y  b e l i e v e d  t h a t  t h e  Gutnick 
c a s e  w o u l d  h a v e  a  c h i l l i n g  e f f e c t  o n  

f r e e  s p e e c h ,  b u t  o p e n  d i s c u s s i o n  i s  

s t i l l  t h r i v i n g  o n  t h e  I n t e r n e t  a n d  

A u s t r a l i a n  c o u r t s  h a v e  n o t  b e e n  

f l o o d e d  w i t h  I n t e r n e t  d e f a m a t i o n  s u i t s .  

H o w e v e r ,  i n  E n g l a n d ,  t h e  n u m b e r  o f  

I n t e r n e t  d e f a m a t i o n  c a s e s  h a s  g r o w n  

s t e a d i l y .

I n  2 0 0 3  t h e  E n g l i s h  H i g h  C o u r t  f o u n d  

t h a t  E n g l a n d  w a s  a n  a p p r o p r i a t e  

f o r u m  f o r  a  d e f a m a t i o n  a c t i o n  a g a i n s t  

U S  p u b l i s h e r  D o w  J o n e s . '  I n  t h e  2 0 0 4  

d e c i s i o n  Lewis v  King3 t h e  E n g l i s h  

C o u r t  o f  A p p e a l s  d e a l t  w i t h  a n  

I n t e r n e t  d e f a m a t i o n  c l a i m  b r o u g h t  b y  

b o x i n g  h e a v y w e i g h t  D o n  K i n g  a n d  i n  

2 0 0 5  t h e  E n g l i s h  c o u r t s  f i n a l l y  

d i s t a n c e d  i t s e l f  f r o m  Gutnick w h e n  i t  

r e f u s e d  t o  a l l o w  a  S a u d i  b u s i n e s s m a n  

t o  p r o c e e d  w i t h  a n  I n t e r n e t  d e f a m a t i o n  

a c t i o n  i n  t h e  U K  i n  Dow Jones v  

JameeC  H o w e v e r ,  s u c h  l i t i g a t i o n  h a s  

n o t  r e a c h e d  t h e  p o i n t  w h e r e  E n g l i s h  

c o u r t s  h a v e  b e e n  o v e r r u n  w i t h  a n g r y  

b l o g - v i c t i m s  s e e k i n g  j u s t i c e .

M a r c h  2 0 0 6 ,  t h e r e f o r e ,  w a s  a n  

i n t e r e s t i n g  m o n t h  i n  t h a t  t h e  E n g l i s h  

H i g h  C o u r t  d e l i v e r e d  t w o  I n t e r n e t  

l i b e l  j u d g m e n t s .  T h e  f i r s t ,  Keith- 
Smith v  Williams,5 i n v o l v e d  

d e f a m a t o r y  c o m m e n t s  m a d e  o n  a  

Y a h o o !  b u l l e t i n  b o a r d .  T h e  s e c o n d ,  

Bunt v  Tilley,6 c o n c e r n e d  a  d e f a m a t i o n  

c l a i m  b r o u g h t  a g a i n s t  s i x  d e f e n d a n t s ,  

t h r e e  o f  w h o m  w e r e  I n t e r n e t  s e r v i c e  

p r o v i d e r s .  H o w e v e r ,  t h e  i n t e r e s t  

g e n e r a t e d  b y  t h e s e  c a s e s  h a s  b e e n  

l i t t l e  i n  c o m p a r i s o n  t o  p r o c e e d i n g s  

t h a t  h a v e  o n l y  j u s t  b e g u n .  I t  i s  t h i s  

p e n d i n g  l i t i g a t i o n  t h a t  w i l l  b e  

c o n s i d e r e d  f i r s t .
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T h e  A s h le y  C o le  L it ig a t io n

T h e  m e n t i o n  o f  t h e  n a m e ,  A s h l e y  

C o l e ,  m a y  d r a w  b l a n k  f a c e s  i n  

A u s t r a l i a ,  b u t  i n  t h e  U n i t e d  K i n g d o m ,  

a f t e r  1 9  F e b r u a r y  2 0 0 6 ,  t h e  n a m e  i s  

d r a w i n g  a t t e n t i o n  f o r  a l l  t h e  w r o n g  

r e a s o n s .  C o l e ,  a  f o o t b a l l e r  ( o r ,  f o r  t h e  

p u r p o s e s  o f  A u s t r a l i a n s ,  s o c c e r  

p l a y e r s )  w h o  p l a y s  f o r  b o t h  E n g l a n d  

a n d  p o p u l a r  P r e m i e r s h i p  c l u b  A r s e n a l ,  

i s  a t  t h e  c e n t r e  o f  a  d e f a m a t i o n  s t o r m  

t h a t  h a d  t h e  n a t i o n  t a l k i n g  -  a b o u t  h i m  

-  o n  t h e  I n t e r n e t .  I n  t h e  w e e k  

b e g i n n i n g  F e b r u a r y  1 9 ,  U K  t a b l o i d s  

News of the World a n d  The Sun 
p u b l i s h e d  g r o u p  p h o t o g r a p h s  

c o n t a i n i n g  i n d i v i d u a l s  w i t h  d i g i t a l l y  

b l u r r e d  f a c e s ,  a l o n g s i d e  h e a d l i n e s  a n d  

s t o r i e s  c o n c e r n i n g  “ a l l e g e d l y  b i s e x u a l  

b u t  u n n a m e d  ( E n g l i s h )  P r e m i e r s h i p  

p l a y e r s . ” 7 T h e  a r t i c l e s  c o n t a i n e d  a  

n u m b e r  o f  c l u e s  a s  t o  t h e  i d e n t i t y  o f  

t h e s e  p l a y e r s .

W i t h i n  h o u r s ,  f o o t b a l l  c h a t  r o o m s  a n d  

b u l l e t i n  b o a r d s  w e r e  f i l l e d  w i t h  

s p e c u l a t i o n  r e g a r d i n g  t h e  i d e n t i t i e s  o f  

t h e s e  a l l e g e d l y  b i s e x u a l  p l a y e r s ,  w i t h  

C o l e  b e i n g  n a m e d  a s  t h e  p r i m e  

s u s p e c t  o n  t h e  b a s i s  o f  t h e  c l u e s  g i v e n  

b y  t h e  n e w s p a p e r s . 8 A s  t h i s  a l l e g a t i o n  

s p r e a d ,  i t  g a i n e d  c r e d e n c e  a n d  a  

n u m b e r  o f  n e w s p a p e r s  n a m e d  C o l e  a t  

t h e  c e n t r e  o f  a  n u m b e r  o f  h o m o s e x u a l  

s c a n d a l s ,  w i t h o u t  a n y  s u b s t a n t i a l  

p r o o f .  S h o r t l y  a f t e r  t h i s  d e v e l o p m e n t ,  

C o l e ’ s  s o l i c i t o r s  c o m m e n c e d  l e g a l  

p r o c e e d i n g s  a g a i n s t  News of the World 
a n d  The Sun f o r  l i b e l ,  h a r a s s m e n t  a n d  

b r e a c h  o f  p r i v a c y .

F r o m  a n  I n t e r n e t  l a w  p e r s p e c t i v e ,  t h e  

A s h l e y  C o l e  l i t i g a t i o n  i s  i n t e r e s t i n g  

f o r  t h r e e  r e a s o n s .  F i r s t ,  C o l e  i s  n o t  

b a s i n g  h i s  l i b e l  a c t i o n  o n  a n y  e x p l i c i t  

News of the World o r  The Sun 
p u b l i c a t i o n  t h a t  o c c u r r e d  o n  t h e  

I n t e r n e t .  R a t h e r ,  C o l e ’ s  c a s e  i s  u n i q u e  

i n  t h a t  i t  w i l l  i n v o l v e  j u d i c i a l  

c o n s i d e r a t i o n  o f  w h e t h e r  a  n e w s p a p e r  

s h o u l d  b e  p r e p a r e d ,  a n d  c a n  b e  h e l d  

r e s p o n s i b l e  f o r  t h e  “ t i t t l e  t a t t l e  o n  

I n t e r n e t  c h a t  r o o m s ”  t h a t  r e s u l t s  f r o m  

o n e  o f  i t s  s t o r i e s . 9

S e c o n d ,  C o l e ’ s  c a s e  i s  a l s o  i n t e r e s t i n g  

f o r  t h e  e v i d e n t i a r y  t a c t i c s  b e i n g  

e m p l o y e d  b y  h i s  s o l i c i t o r s .  A f t e r  

c o m m e n c i n g  p r o c e e d i n g s ,  C o l e ’ s

s o l i c i t o r s  s e t  u p  a  w e b  s i t e ,  

w w w . a s h l e y c o l e s u r v e y . c o m . 10 T h e  

s i t e  i n v i t e d  r e s p o n d e n t s  “ t o  a n s w e r  a  

s e r i e s  o f  q u e s t i o n s  a b o u t  n e w s p a p e r  

a r t i c l e s  t h a t  a r e  o f  c o n c e r n . ” 11 S u r v e y  

q u e s t i o n s  i n c l u d e d :

•  D i d  y o u  u s e  t h e  I n t e r n e t  t o  f i n d  

o u t  m o r e  o r  r e a d  a b o u t  t h e  

s t o r i e s  y o u  r e a d ?

•  D i d  y o u  c o n t r i b u t e  t o  a n y  

I n t e r n e t  c h a t  r o o m s  o r  w e b s i t e s  

a b o u t  t h e  s t o r i e s  y o u  r e a d ?

•  D i d  y o u  r e c e i v e  a n y  e m a i l s  o r  

t e x t s  a b o u t  t h e s e  s t o r i e s ? 12

C o l e ’ s  s o l i c i t o r ,  G r a h a m  S h e e r ,  h a s  

s t a t e d  t h a t  t h e  s u r v e y  w a s  d e s i g n e d  t o  

s h o w  t h a t  r e a d e r s  o f  t h e  a l l e g e d l y  

l i b e l l o u s  n e w s p a p e r  a r t i c l e s  

“ c o n c l u d e d  t h a t  t h e  a r t i c l e s  w e r e  a b o u t  

C o l e  e v e n  t h o u g h  h e  w a s  n o t  

n a m e d . ” 13 T h o s e  w h o  r e s p o n d e d  t o  

t h e  s u r v e y  m u s t  a l s o  h a v e  b e e n  w i l l i n g  

t o  a p p e a r  a s  a  w i t n e s s  i n  t h e  l i t i g a t i o n .

T h e  t i t l e  o f  t h i s  a r t i c l e  i n d i c a t e s  t h e  

f i n a l  p o i n t  o f  i n t e r e s t  i n  t h e  C o l e  

p r o c e e d i n g s .  F o l l o w i n g  t h e

n e w s p a p e r  a r t i c l e s ,  t h e  c h a t  r o o m  

g o s s i p  a n d  t h e  b u l l e t i n  b o a r d  

s p e c u l a t i o n ,  i f  a  G o o g l e  u s e r  w e r e  t o  

t y p e  t h e  w o r d s  “ A s h l e y  C o l e ”  i n t o  t h e  

p o p u l a r  s e a r c h  e n g i n e ,  G o o g l e  w o u l d  

r e t u r n  “ S e e  R e s u l t s  F o r :  A s h l e y  C o l e  

Gay. ” 14 A s  C o l e  w a s  a l r e a d y  s u i n g  

t w o  n e w s p a p e r s  o v e r  a r t i c l e s  t h a t  d i d  

n o t  e v e n  n a m e  h i m ,  i t  i s  n o t  s u r p r i s i n g  

t h a t  t h i s  d e v e l o p m e n t  f u r t h e r  

i n f u r i a t e d  b o t h  C o l e  a n d  h i s  s o l i c i t o r s .

T h e r e  i s  d e b a t e  a s  t o  e x a c t l y  h o w  a n d  

w h y  s u c h  a  r e s u l t  c o u l d  b e  g e n e r a t e d ,  

w i t h  t w o  p o s s i b i l i t i e s  e m e r g i n g .  T h e  

f i r s t  i s  t h a t  t h e  s e a r c h  r e s u l t  w a s  

i n n o c e n t l y  g e n e r a t e d  b y  a  c o m p u t e r  o n  

t h e  b a s i s  o f  a  n u m b e r  o f  G o o g l e  

s e a r c h e s . 15 H o w e v e r ,  S h e e r  h a s  r a i s e d  

a  s e c o n d  a n d  s o m e w h a t  l e s s  i n n o c e n t ,  

p o s s i b i l i t y  t h a t  t h e  s e a r c h  r e s u l t  c o u l d  

h a v e  b e e n  t h e  r e s u l t  o f  a n  “ e d i t o r i a l  

d e c i s i o n . ” 16 A t  t h e  t i m e  o f  

p u b l i c a t i o n ,  S h e e r  h a d  s i m p l y  a s k e d  

G o o g l e  f o r  a  “ p l e a s e  e x p l a i n ” , b u t  d i d  

i n d i c a t e  t h a t  l e g a l  a c t i o n  m a y  b e  

p u r s u e d  i f  G o o g l e  d o e s  n o t .

, A n y  l i t i g a t i o n  i n i t i a t e d  b y  C o l e  w o u l d  

: a d d  t o  w h a t  h a s  a l r e a d y  b e e n  a  b u s y

i y e a r  f o r  G o o g l e  b e f o r e  t h e  c o u r t s .  O n  

1 0  M a r c h  2 0 0 6 ,  t h e  D i s t r i c t  C o u r t  f o r  

r t h e  E a s t e r n  D i s t r i c t  o f  P e n n s y l v a n i a

d i s m i s s e d  a  n u m b e r  o f  a c t i o n s ,  

i n c l u d i n g  c o p y r i g h t  i n f r i n g e m e n t ,

| b r e a c h  o f  p r i v a c y  a n d  d e f a m a t i o n ,

: b r o u g h t  a g a i n s t  t h e  I n t e r n e t  s e a r c h

e n g i n e . 17 T h e  p l a i n t i f f ,  G o r d o n  R o y  

P a r k e r ,  c l a i m e d  t h a t  G o o g l e  ( a n d  

r 5 0 , 0 0 0 ,  u n n a m e d ,  J o h n  D o e

; d e f e n d a n t s  w h o  a p p a r e n t l y  w o r k e d  f o r

G o o g l e )  w a s  l i a b l e  b e c a u s e  i t  

“ a r c h i v e d  d e f a m a t o r y  m e s s a g e s  p o s t e d  

b y  U S E N E T  u s e r s  a n d  b e c a u s e  o f  

d e f a m a t o r y  s t a t e m e n t s  l o c a t e d  o n  a  

w e b s i t e  P a r k e r  c a l l s  t h e  " R a y F A Q  

w e b s i t e , "  w h i c h  w a s  i n  G o o g l e ' s  

( c a c h e . ” 18 T h u s  P a r k e r  w a s  a t t e m p t i n g

r t o  p i n  l i a b i l i t y  f o r  t h e  s t a t e m e n t s  o f

t h i r d  p a r t i e s  o n  G o o g l e .  H o w e v e r ,  

S u r r i c k  J  f o u n d  t h a t  G o o g l e  c l e a r l y  

f e l l  u n d e r  t h e  p r o t e c t i o n  o f  s e c t i o n  2 3 0  

t o f  t h e  Communications Decency Act,
, w h i c h  p r o v i d e s  “ i n t e r a c t i v e  c o m p u t e r

s e r v i c e s ”  c a n n o t  b e  h e l d  l i a b l e  a s  

p u b l i s h e r s . 19

W h e t h e r  G o o g l e  w o u l d  e n j o y  s i m i l a r  

s u c c e s s  f o l l o w i n g  a n y  l e g a l  a c t i o n  

b r o u g h t  a g a i n s t  i t  b y  A s h l e y  C o l e  m a y  

I d e p e n d  o n  w h e t h e r  t h e  s e a r c h  r e s u l t s

w e r e  d e t e r m i n e d  b y  a n  e d i t o r i a l  

d e c i s i o n  o r  a  c o m p u t e r .  A s  b o t h  t h e  

I U S  c a s e  Parker v  Google a n d  t h e  n e x t  

U K  I n t e r n e t  d e f a m a t i o n  c a s e  t h a t  w i l l  

b e  c o n s i d e r e d  i n  t h i s  a r t i c l e ,  Bunt v  

Tilley, i l l u s t r a t e  t h a t  t h e r e  a r e  

l e g i s l a t i v e  s a f e g u a r d s  t h a t  e x i s t  f o r  

! i n n o c e n t  I n t e r n e t  s e r v i c e  p r o v i d e r s

( I S P s ) .  H o w e v e r ,  t h e r e  r e m a i n s  a  

f u n d a m e n t a l  d i f f e r e n c e  b e t w e e n  t h e s e  

c a s e s  a n d  t h e  C o l e  c a s e .  E v e n  i f  t h e  

s t a t e m e n t  “ S e e  R e s u l t s  f o r :  A s h l e y  

C o l e  G a y ”  w a s  n o t  t h e  r e s u l t  o f  a n  

e d i t o r i a l  d e c i s i o n ,  b u t  t h e  s e a r c h  

e n g i n e  a l g o r i t h m ,  t h e  q u e s t i o n  m u s t  b e  

a s k e d  w h e t h e r  G o o g l e  s h o u l d  b e  h e l d  

l i a b l e  f o r  a n y  d e f a m a t o r y  c o n t e n t  t h a t  

i t  p r o d u c e s  a s  a  r e s u l t .  A s  t h e  n e x t  

U K  c a s e  h i g h l i g h t s ,  r e l i e f  i s  a v a i l a b l e  

f o r  i n n o c e n t  d i s s e m i n a t o r s ,  b u t  t h a t  

m a y  n o t  b e  a v a i l a b l e  i n  G o o g l e ’ s  c a s e .

Bunt v Tilley

Bunt v  Tilley i s  t h e  c a s e  m o s t  w o r t h y  

o f  s e r i o u s  c o n s i d e r a t i o n  f o r  i t s  e f f e c t s  

o n  t h e  g r o w i n g  b o d y  o f  I n t e r n e t
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d e f a m a t i o n  l a w  -  o r ,  m o r e  p r e c i s e l y ,  

w h o  c a n  b e  h e l d  l i a b l e  f o r  s u c h  

d e f a m a t o r y  c o n t e n t .  J o h n  B u n t  s o u g h t  

r e m e d i e s  f o r  d e f a m a t i o n  a g a i n s t  s i x  

d e f e n d a n t s  -  t h r e e  i n d i v i d u a l s  a n d  

t h r e e  I S P s .  B u n t  a l l e g e d  t h a t  D a v i d  

T i l l e y ,  t h e  f i r s t  d e f e n d a n t ,  h a d  m a d e  a  

n u m b e r  o f  l i b e l l o u s  c o m m e n t s  a b o u t  

B u n t ’ s  b u s i n e s s  a n d  s t a r t e d  a  

d i s c u s s i o n  t h r e a d  w i t h  B u n t  a s  t h e  

s u b j e c t .  B u n t  t h e n  s e n t  a n  e m a i l  u n d e r  

t h e  n a m e  o f  “ D a v e  N u l l ”  t o  t h e  f o u r t h  

d e f e n d a n t ,  A O L  U K ,  o n  1 3  F e b r u a r y  

2 0 0 5  i n f o r m i n g  A O L  o f  t h e  c o m m e n t ,  

a l l e g i n g  i t  h a d  b e e n  m a d e  b y  T i l l e y  

a n d  r e q u e s t i n g  A O L  U K  t o  i n f o r m  

h i m  o f  t h e  p r o c e d u r e s  t o  b e  t a k e n  f o r  

t h e  r e l e a s e  o f  t h e  c o n t a c t  d e t a i l s  o f  t h e  

i n d i v i d u a l  w h o  m a d e  t h e  c o m m e n t . 20 

T h e  U S E N E T  m e s s a g e  b o a r d ,  w h e r e  

t h e  a l l e g e d l y  d e f a m a t o r y  s t a t e m e n t s  

w e r e  p o s t e d ,  w e r e  n o t  h o s t e d  b y  t h e  

d e f e n d a n t s ,  b u t  b y  o t h e r  p r o v i d e r s ,  

i n c l u d i n g  G o o g l e . 21 A O L  U K  n e v e r  

a d m i t t e d  t o  r e c e i v i n g  a n y  e m a i l s  f r o m  

B u n t . 22

W h e n  t h e  c a s e  c a m e  b e f o r e  t h e  H i g h  

C o u r t ,  A O L  U K  a n d  t h e  o t h e r  t w o  I S P  

d e f e n d a n t s ,  T i s c a l i  U K  a n d  B r i t i s h  

T e l e c o m m u n i c a t i o n s ,  s o u g h t  t h e  

c l a i m s  a g a i n s t  t h e m  t o  b e  s t r u c k  o u t .  

I n  t u r n ,  B u n t  a r g u e d  t h a t  “ t h i s  i s  a  

t r u l y  v a s t  c a s e ,  t h e  l i k e  o f  w h i c h  

E n g l i s h  d e f a m a t i o n  l a w  h a s  n e v e r  

b e f o r e  s e e n ,  b e c a u s e  o f  b o t h  t h e  s c o p e  

a n d  t h e  n a t u r e ,  a s  w e l l  a s  t h e  

m e d i u m . . . i t  p o s s i b l y  s c r e a m s  o u t  f o r  a  

t r i a l . ” 23 C o l o u r f u l  r h e t o r i c  a s i d e ,  E a d y  

J  c o n s i d e r e d  w h e t h e r  I S P s  c a n  b e  h e l d  

“ l i a b l e  i n  r e s p e c t  o f  m a t e r i a l  w h i c h  i s  

s i m p l y  c o m m u n i c a t e d  v i a  t h e  s e r v i c e s  

w h i c h  t h e y  p r o v i d e . ” 24

B u n t  s o u g h t  t o  r e l y  o n  t h e  s u c c e s s  o f  

p l a i n t i f f  L a u r e n c e  G o d f r e y  i n  h i s  1 9 9 9  

a c t i o n  a g a i n s t  D e m o n  I n t e r n e t . 25 I n  

t h a t  c a s e ,  a n  i n d i v i d u a l  i n  t h e  U n i t e d  

S t a t e s ,  p o s i n g  a s  G o d f r e y ,  p o s t e d  a  

n u m b e r  o f  d e f a m a t o r y  c o m m e n t s  

a b o u t  G o d f r e y  o n  a  n e w s g r o u p  c a r r i e d  

b y  t h e  d e f e n d a n t . 26 O n  1 7  J a n u a r y  

1 9 9 7 ,  G o d f r e y  s e n t  a  f a x  t o  D e m o n  

I n t e r n e t ,  a l e r t i n g  t h e m  o f  t h e  f a c t  t h a t  

t h e  p o s t i n g  w a s  a  f o r g e r y  a n d  a s k i n g  

f o r  i t s  r e m o v a l .  T h e  d e f e n d a n t s  

r e c e i v e d  t h e  f a x  b u t  f a i l e d  t o  r e m o v e  

t h e  p o s t i n g ,  e v e n  t h o u g h  i t  w a s  w i t h i n  

t h e i r  p o w e r  t o  d o  s o .  S h o r t l y  a f t e r ,  

G o d f r e y  c o m m e n c e d  l e g a l  

p r o c e e d i n g s  a g a i n s t  D e m o n  I n t e r n e t

f o r  t h e  d e f a m a t i o n  o c c u r r i n g  t o  h i m  

a f t e r  1 7  J a n u a r y  1 9 9 7 .

G o d f r e y  s u c c e e d e d  i n  h i s  c a s e  b e f o r e  

J u s t i c e  M o r l a n d  o f  t h e  Q u e e n ’ s  

B e n c h .  I n  h i s  j u d g m e n t ,  M o r l a n d  J  

c o n s i d e r e d  D e m o n  I n t e r n e t ’ s  c o n d u c t  

a g a i n s t  s e c t i o n  1 o f  t h e  Defamation 
Act 1996  ( U K )  e n t i t l e d  

‘ ‘ R e s p o n s i b i l i t y  f o r  P u b l i c a t i o n ” , 

w h i c h  s t a t e s :

( 1 )  I n  d e f a m a t i o n  p r o c e e d i n g s  a  

p e r s o n  h a s  a  d e f e n c e  i f  h e  s h o w s  t h a t -

( a )  h e  w a s  n o t  t h e  a u t h o r ,  e d i t o r  

o r  p u b l i s h e r  o f  t h e  s t a t e m e n t  

c o m p l a i n e d  o f ,

( b )  h e  t o o k  r e a s o n a b l e  c a r e  i n  

r e l a t i o n  t o  i t s  p u b l i c a t i o n ,  a n d

( c )  h e  d i d  n o t  k n o w ,  a n d  h a d  n o  

r e a s o n  t o  b e l i e v e ,  t h a t  w h a t  h e  

d i d  c a u s e d  o r  c o n t r i b u t e d  t o  t h e  

p u b l i c a t i o n  o f  a  d e f a m a t o r y  

s t a t e m e n t .

M o r l a n d  J  r e f u s e d  t o  a l l o w  t h e  

d e f e n d a n t  t o  s h i e l d  b e h i n d  t h i s  

“ i n n o c e n t  d i s s e m i n a t i o n ”  d e f e n c e ,  

f i n d i n g  t h a t  t h e  d e f e n d a n t  h a d  

p u b l i s h e d  t h e  d e f a m a t o r y  s t a t e m e n t s  

w i t h i n  t h e  t e r m ’ s  c o m m o n  l a w  

m e a n i n g  a n d  w a s  n o t ,  a s  E a d y  J  s t a t e d  

w h i l e  d e s c r i b i n g  t h i s  c a s e  i n  t h e  Bunt 
d e c i s i o n ,  “ m e r e l y  a  p a s s i v e  o w n e r  o f  

a n  e l e c t r o n i c  d e v i c e  t h r o u g h  w h i c h  t h e  

p o s t i n g s  w e r e  t r a n s m i t t e d . ” 27 F u r t h e r ,  

a f t e r  1 7  J a n u a r y  1 9 9 7  D e m o n  I n t e r n e t  

a l s o  k n e w  a b o u t  t h e  d e f a m a t o r y  

p o s t i n g . 28

I n  Bunt v Tilley, h o w e v e r ,  t h e  p l a i n t i f f  

d i d  n o t  e n j o y  s i m i l a r  s u c c e s s .  A f t e r  

c o n s i d e r i n g  Godfrey, t h e  r e q u i r e m e n t s  

f o r  p u b l i c a t i o n  u n d e r  c o m m o n  l a w ,  

a n d  t h e  c o n d u c t  o f  e a c h  i n d i v i d u a l  I S P  

d e f e n d a n t ,  E a d y  J  s t a t e d :

“ I n  t h e  c i r c u m s t a n c e s  I  a m  q u i t e  

p r e p a r e d  t o  h o l d  t h a t  t h e r e  i s  n o  

r e a s o n a b l e  p r o s p e c t  o f  t h e  

C l a i m a n t  b e i n g  a b l e  t o  e s t a b l i s h  

t h a t  a n y  o f  t h e  c o r p o r a t e  

D e f e n d a n t s ,  i n  a n y  m e a n i n g f u l  

s e n s e ,  k n o w i n g l y  p a r t i c i p a t e d  i n  

t h e  r e l e v a n t  p u b l i c a t i o n s . . . M o r e  

g e n e r a l l y ,  I  a m  a l s o  p r e p a r e d  t o  

h o l d  a s  a  m a t t e r  o f  l a w  t h a t  a n  

I S P  w h i c h  p e r f o r m s  n o  m o r e

t h a n  a  p a s s i v e  r o l e  i n  f a c i l i t a t i n g  

p o s t i n g s  o n  t h e  I n t e r n e t  c a n n o t  

b e  d e e m e d  a  t o  b e  a  p u b l i s h e r  a t  

c o m m o n  l a w . ” 29

T h e  t h r e e  I S P  d e f e n d a n t s  a l s o  r a i s e d  a  

n u m b e r  o f  a l t e r n a t i v e  a r g u m e n t s  i n  

t h e i r  d e f e n c e ,  i n c l u d i n g  r e l i a n c e  o n  a  

n u m b e r  o f  p r o v i s i o n s  o f  t h e  Electronic 
Commerce (EC Directive) Regulations 
2002  ( U K ) .  R e g u l a t i o n  1 7  p r o v i d e s  

p r o t e c t i o n  f o r  i n t e r m e d i a r y  s e r v i c e  

p r o v i d e r s  t h a t  a c t  a s  “ m e r e  c o n d u i t s ”  

f o r  i n f o r m a t i o n .  R e g u l a t i o n  1 8  s h i e l d s  

a  s e r v i c e  p r o v i d e r  w h e r e  t h e  p r o v i d e r  

s i m p l y  “ c a c h e s ”  i n f o r m a t i o n .  F u r t h e r ,  

R e g u l a t i o n  1 9  s t a t e s  t h a t  a  s e r v i c e  

p r o v i d e r  w i l l  n o t  b e  l i a b l e  f o r  d a m a g e s  

w h e r e  t h e  s e r v i c e  p r o v i d e r s  h o s t  

i n f o r m a t i o n  a n d  m e e t s  a  n u m b e r  o f  

c r i t e r i a ,  i n c l u d i n g  a  l a c k  o f  k n o w l e d g e  

o f  t h e  o f f e n d i n g  i n f o r m a t i o n .  E a d y  J  

f o u n d  t h a t  t h e  a c t i o n s  o f  A O L  U K  a n d  

T i s c a l i  c l e a r l y  f e l l  u n d e r  t h e  

r e g u l a t i o n s . 30

E a d y  J  a l s o  c o n s i d e r e d  a  s e c o n d  

a l t e r n a t i v e  -  s e c t i o n  1 o f  t h e  

Defamation Act 1996, t h e  s a m e  

p r o v i s i o n  D e m o n  I n t e r n e t  h a d  s o u g h t  

t o  r e l y  o n .  T h e  t h r e e  T S P s  i n  Bunt v  

Tilley, h o w e v e r ,  w e r e  m o r e  s u c c e s s f u l .  

B u n t  c l a i m e d  t h a t  h i s  1 3  F e b r u a r y  

e m a i l  h a d  p u t  A O L  o n  n o t i c e .  

H o w e v e r ,  E a d y  J  f o u n d  t h e  r e v e r s e ,  

s t a t i n g  “ t h e  e m a i l  d i d  n o t  e f f e c t i v e l y  

p u t  A O L  o n  n o t i c e ,  a n d  i t s  s t a f f  w e r e  

g i v e n  n o  r e a s o n  t o  b e l i e f  t h a t  t h e y  

w e r e  c a u s i n g  o r  c o n t r i b u t i n g  t o  t h e  

p u b l i c a t i o n  o f  t h e  p o s t i n g s  c o m p l a i n e d  

o f . ” 31 F i n a l l y ,  t h e  d e f e n d a n t s  a l s o  

s o u g h t  t o  r e l y  o n  t h e  U K  C o u r t  o f  

A p p e a l  d e c i s i o n  Dow Jones v  Jameel, 
b u t  i n  l i g h t  o f  h i s  o t h e r  f i n d i n g s  E a d y  

J  d e c l i n e d  t o  c o n s i d e r  t h o s e  

a r g u m e n t s .

T h u s ,  i n  t h i s  c a s e ,  t h e  I S P s  w e r e  a b l e  

t o  n o t  o n l y  s h o w  t h a t  e a c h  w a s  n o t  a  

“ p u b l i s h e r ”  u n d e r  c o m m o n  l a w ,  b u t  

h a d  a  r a n g e  o f  a l t e r n a t i v e  a r g u m e n t s  

t o  s h i e l d  b e h i n d  a s  w e l l .  T h u s ,  i f  C o l e  

w a s  t o  b r i n g  l e g a l  p r o c e e d i n g s  a g a i n s t  

G o o g l e ,  i t  a p p e a r s  t h e  a c t i o n s  o f  

G o o g l e  m a y  b e  w e l l  p r o t e c t e d .  

H o w e v e r ,  i t s  s u c c e s s  m a y  d e p e n d  o n  

w h e t h e r ,  i n  t h e  w o r d s  o f  E a d y  J ,  i t  

p l a y e d  a  “ p a s s i v e  r o l e . ”  O b v i o u s l y ,  i t  

w o u l d  b e  u n f a i r  t o  h o l d  a  s e a r c h  

e n g i n e  l i a b l e  f o r  d e f a m a t o r y  m a t e r i a l  

w h e r e  i t  m e r e l y  d i s p l a y e d  e x c e r p t s
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from websites containing potentially 
defamatory content. However, it is 
that next step that may be caught: the 
collection of results and their 
publication under the category “See 
results for: Ashley Cole gay." This 
may preclude Google from being able 
to rely on any innocent dissemination 
defences.

Keith-Smith v Williams

Even after his success in the English 
High Court, Michael Keith-Smith is 
not as well known as Ashley Cole, 
although he has been called a number 
of names that are unflattering. This 
case may also hold hope for Cole’s 
success in his action, as it indicates 
that the English courts are willing to 
award large amounts of damages for 
victims of online defamation.

Michael Keith-Smith is a minor 
politician who was expelled from the 
Conservative Party in 2002 and ran for 
the Independence Party at the last UK 
election.32 Both Keith-Smith and the 
defendant, English college lecturer 
Tracey Williams, were members of a 
Yahoo! discussion board where talk 
focussed mainly on the controversial 
war in Iraq/' Keith-Smith’s online 
name was MikeUKP053EX and, 
while he did not name his profession 
on the board, users could discover his 
identity by clicking on his name.34 
Following a number of differences of 
opinion, Williams, under the 
pseudonyms “Gos” or “Gosforth”, and 
another user of the bulletin board, 
began posting several defamatory 
comments about Keith-Smith.35

These started off as the relatively 
minor name-calling “Lardarse” and 
“Lardbrain” but soon escalated into 
more serious comments. Williams’ 
postings suggested Keith-Smith was 
“a nonce, a sexual offender, a racist 
bigot and a Nazi...she also alleged he 
had sexually harassed a colleague, had 
been charged with soliciting boys and 
that he was a sexual deviant of the 
most perverted kind.”36 When 
Williams called Keith-Smith’s wife a 
prostitute, he decided to pursue a legal 
claim for libel against Williams.

Keith-Smith first obtained a court 
order to force UK telecommunications

company NTL to reveal William’s 
personal details/7 The
commencement of legal action against 
Williams exacerbated the problem and 
more “frenzied abuse” appeared on the 
Yahoo! Bulletin board.38 Keith- 
Smith then brought the case to the 
High Court. Williams, who neither 
appeared in court nor filed a defence, 
was found to have committed libel 
against Keith-Smith.

The Times reported that Judge Alistair 
Macduff admitted that “although the 
libels were available for the whole 
world through the Internet, it was 
likely few people had read them and 
many of those would have dismissed 
them as ‘ramblings’.”39 MacDuff J 
awarded Keith-Smith an injunction 
against Williams and ordered her to 
pay £10,000 in damages 
(approximately $AUS24000) and a 
further £7,500 (approximately 
$AUS 18000) to cover costs.

Are these cases “some tuppeny 
ha'penny storm in a teacup”?40

The Cole, Bunt and Keith-Smith 
litigation serve to add to the growing 
body of Internet defamation law that is 
developing in both individual 
countries -  in this case, the United 
Kingdom -  and globally. Further, the 
factual situations and legal issues 
arising in each case indicate the 
unique nature of the Internet and the 
extraordinary legal problems arising 
from conduct that occurs on this 
medium. The question can be asked 
whether we are taking these legal 
problems and litigation too seriously 
and wftether it is really that damaging 
to a person’s reputation if Google 
returns search results linking a person 
to the word “gay”, or someone makes 
an angry posting to an online message 
board.

The day following the handing down 
of the Keith-Smith v Williams 
judgment, Mark Stephens, head of 
media law at UK firm Finer Stephens 
Innocent, wrote that the decision was a 
“dark day for freedom of speech with 
broad implications.”41 In an article in 
the UK newspaper The Times, 
Stephens stated that “the judge has 
applied the old-fashioned, 
anachronistic tenets of libel law to the

fast-evolving medium of blogging” 
and that “anyone who reads an 
abusive web posting will treat it with 
the weight it deserves: very little.”42 
Michael Keith-Smith then responded 
to this comment with a letter to the 
same newspaper, asking “since when 
did the right to free speech imply the 
right of an anonymous malefactor to 
engage in a long-term campaign of 
vile and obscene abuse against an 
innocent individual?”43

The comments made by Stephens are 
worth consideration for two reasons. 
First, the question arises of how much 
credibility people give to information 
or news that he or she encounters on 
the Internet. Stephens stated people 
give “very little” attention to such 
abuse, and Judge MacDuff, in finding 
for Keith-Smith, made a similar 
comment. However, there appears to 
be a fine line between abuse and 
defamation on the Internet. Referring 
to Keith-Smith as a “nonce” can be 
seen as both an act of abuse or an act 
of defamation. Where do we draw the 
line?

Further, anyone who reads an abusive, 
or defamatory, web posting may treat 
it as serious, the content of the posting 
may spread, and it may soon be picked 
up by sources -  for example, a well- 
reputed website -  that gives the 
defamatory content further credibility. 
This is clearly evidenced by the 
Ashley Cole situation. Speculation 
that Cole could possibly be the 
“bisexual” soccer player at the centre 
of the News o f  the World and The Sun 
stories emanated from Internet chat 
rooms, bulletin boards and text 
messages. These allegations spread to 
the point where arguably the world’s 
most popular search engine, Google, 
was returning as search alternatives 
Ashley Cole Gay.

Second, the comments made by 
Stephens are hardly original -  anyone 
familiar with the Australian Gutnick 
litigation will remember similar 
fearful comments were made after the 
High Court released its verdict in
2002. These fears, including 
Gutnick's alleged “chilling effect” on 
free speech on the Internet, appear to 
have amounted to very little. As 
David Rolph noted in the context of
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the Gutnick decision, the “chilling 
effect” of Internet defamation cases 
where the plaintiff succeeds is more of 
a threat “in theory (and) not in

. ,-44
practice.

It is the prediction of the author that 
the number of cases brought before 
the courts, in the UK, Australia and 
other jurisdictions, concerning actions 
on bulletin boards, blogs and search 
engines will continue to grow. This is 
not due in any part to the success of 
Keith-Smith, or the fact that two 
Internet defamation cases have been 
handed down in a relatively short 
period of time. As has been stated, the 
same fears that these types of cases 
would have a “chilling effect” on free 
speech, or open a “floodgates” of 
litigation were expressed in relation to 
Gutnick, and those fears have not 
materialised. Further, if actions are 
brought that are easily dismissed, as in 
Bunt v Tilley and Parker v Google, the 
court will not allow the case to 
proceed.

Richard Potter has noted that “the 
unique qualities of the Net, along with 
the informality of Net culture may 
extend to a reluctance on the part of 
Net participants to pursue defamation 
proceedings.”45 This is true, but as the 
Ashley Cole case indicates, when 
rumours have spread so far that even 
Google is saying you’re gay, legal 
recourse may be the only option left.
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