
A Temporary Fix For Temporary Reproductions?
and fast In ternet co n ten t to  u sers  
a g a in st th e  e x p ec ta tio n  o f  c o p y r ig h t  
o w n ers  to  e x p lo it  co p y r ig h t co n ten t.

1 The author would like to acknowledge the 
assistance of Carolyn Dalton, Special 
Counsel at Minter Ellison.

2 References in this article to CSPs are 
intended to apply to networks which are 
generally in the same position with respect 
to caching.

3 Geoff Huston (1999) 'Web Caching' The 
Internet Protocol Journal, September vol 
2(3) at page 2.

Section 10, Copyright Act 1968 defines 
‘communicate’ to mean 'make available 
online or electronically transmit'.

5 See the 'ALCC submission to the inquiry 
into the Digital Agenda Bill' at: 
http://www.alia.orq.aU/advocacv/coDvriqht/d 
iqital.aqenda/1999.11c.html at section 7. 
although note that this issue has now been 
resolved following the US Free Trade 
Agreement Implementation Act 2004.

6 Section 111A, Copyright Act 1968 is an 
identical provision for other subject matter 
(audio-visual material).

7 Copyright Amendment (Digital Agenda) 
Bill 1999.

8 Section 22(6), Copyright Act 1968.

9 Section 43A(2), Copyright Act 1968 says 
that the exception in section 43A(1) does 
not apply where the communication for 
which the temporary copy is made is an 
infringement of copyright. A corresponding 
section 111A(2) , Copyright Act 1968 also 
applies to audio-visual material. 10

10 Submission from the Copyright Sub­
committee of the Intellectual Property 
committee of the Business Law section of 
the Law Council in respect of the Copyright 
Amendment (Digital Agenda) Bill at page 8; 
The Australian Digital Alliance 'Comments 
on April 2000 Interim Report' at page 5.

11 Phillips Fox 'Digital Agenda Review: 
Report and Recommendations', 2004 at 
page 47.

12 Section 116AA, Copyright Act 1968.

13 Section 116AH(1), Copyright Act 1968 
specifies a number of conditions that must 
be satisfied before the exception can be 
relied upon.

14 Section 116AG(4), Copyright Act 1968 
lists the remedies and section 116AG(2), 
Copyright Act 1968 specifies that no 
monetary relief can be awarded.

15 Section 116AB, Copyright Act 1968.

16 Hosting copyright infringing material 
would require the reproduction and 
communication of copyright works without 
the permission of the owner (thus 
infringing). Similarly, providing links to 
infringing material can be a copyright 
infringement if it amounts to 'authorisation' 
of infringing communications. See 
Universal Music v Cooper [2005] FCA 972.

17 Section 200AAA(1), Copyright Act 1968.

18 Section 200AAA(2), Copyright Act 1968.

19 Section 200AAA(3), Copyright Act 1968.

20 Section 200AAA(4), Copyright Act 1968.

21 In the earlier drafts of the Bill and 
Explanatory Memorandum there was a 
requirement that the material be removed 
after the course of instruction but this was 
not retained.

22 At paragraph 125.

23 Philip Blenkinsop (2007) 'Belgian Court
rules against Google over Copyright' 
Reuters, 13 February. See
http://www.copiepresse.be/copiepresse go 
oqle.pdf

24 Blake A. Field v. Google Inc., 412 F.
Supp. 2d 1106. See
http://www.eff.org/lP/blake v qooqle/qooql 
e nevada order.pdf

VOIP Services -  An exception to the Customer Service

Guarantee?

L in k  T ran

L in h  is an  A s s o c ia te  in B a k er  &  M c K e n z ie 's  IT /C o m m u n ica tio n s  grou p  an d  has p r e v io u s ly  h e ld  in -h o u se  le g a l ro les  at the 
S p ec ia l B ro a d ca stin g  S e r v ic e s  (S B S )  and so ftw a re  co m p a n y , w e b M e th o d s . L inh  a lso  h o ld s  a d eg ree  in C o m p u tin g

S c ie n c e .

C ertain  ty p es  o f  V o ic e  O v e r  Internet 
P ro to co l (VOIP) s e r v ic e s  m a y  s o o n  b e  
e f fe c t iv e ly  ex em p t from  th e C u sto m er  
S e r v ic e  G u arantee (CSG). T h e  draft
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an exception to the Customer Service Guarantee
re m o v e  certain  ty p e s  o f  V O IP  se r v ic e s  
from  the ra n ge o f  s e r v ic e s  to  w h ic h  
the C S G  a p p lie s . T h is  artic le  
d is c u s se s  the current C S G  fra m ew o rk  
and the ch a n g es  p ro p o sed  to “better  
a c co m m o d a te” V O IP  s e r v ic e s .1
What is the CSG?

T h e C S G  (that is, the  
Telecommunications (Customer
Sennce Guarantee) Standard 2000 
(No. 2)), h as its le g is la t iv e  b a s is  in the  
Telecommunications (Consumer
Protection and Services Standards) 
Act 1999  (C th ) (th e  Act). U n d er  
sec tio n  115 o f  th e  A c t, the A u stra lian  
C o m m u n ica tio n s  and M ed ia  A u th o r ity  
(ACMA) m a y  m a k e  p er fo rm a n ce  
standards on  v a r io u s  m atters w h ic h  
m u st b e  c o m p lie d  w ith  in re la tion  to  
c a r n a g e  serv ices ."  A C M A  m a y  o n ly  
m a k e  su ch  standard s w h ere  the  
M inister^ d irects  it to  d o  so  p u rsu an t to  
s e c t io n  1 2 4  o f  th e A c t. T h e  C S G  w a s  
m ad e as d irected  b y  th e M in ister  
u n der th e Telecommunications 
(Customer Service Guarantee) 
Direction No. 1 of 1999.

T h e C S G  first c o m m e n c e d  on  7 Ju ly  
2 0 0 0  and h as s in c e  u n d e rg o n e  a 
n u m b er o f  a m en d m en ts , th e  m o st  
recen t o f  w h ic h  c o m m e n c e d  on  18 
F ebru ary  2 0 0 4 . A C M A  d escr ib es  the  
C S G  as “a stan d ard  d e s ig n e d  to  
en co u ra g e  s e n d e e  im p ro v em en t and  
guard a g a in st p o o r  s e r v ic e ” 4 in  the  
c o n te x t  o f  certa in  te le p h o n e  se r v ic e s  
(th at is, CSG services)7

T h e C S G  se ts  o u t m in im u m  
p er fo rm a n ce  req u irem en ts  w h ic h  m ust 
b e m et b y  carriage s e n d e e  p ro v id ers6 
in re la tion  to  C S G  s e n ic e s .  
S p e c if ic a lly , ca rriag e s e n i c e  
p ro v id ers are req u ired  to w o rk  w ith in  
sp e c if ie d  m a x im u m  tim efra m es in 
relation  to th e  c o n n e c t io n  o f  se r v ic e s , 
re c tific a tio n  o f  fau lts  and  s e n i c e  
d iff ic u lt ie s , and a p p o in tm en ts  w ith  
cu sto m ers. A s  an in c e n tiv e  for  
m e e tin g  th e  m in im u m  p erfo rm an ce  
req u irem en ts ,7 s e n i c e  p ro v id ers  are 
lia b le  to co m p e n sa te  cu sto m er s  w h ere  
the tim efra m es are e x c e e d e d .
W ith  so m e  e x c lu s io n s , C S G  s e n i c e s 8 
are e s s e n t ia lly  “standard  te lep h o n e  
s e n i c e s ” as d e f in e d  in  s e c t io n  6 o f  the  
A ct. In su m m ary , a standard  
te lep h o n e  se r v ic e  is  a c a r n a g e  s e n i c e  
for th e p u rp ose of:

_________________________ VOIP Services -

•  v o ic e  te lep h o n y ; or
•  an o th er form  o f  co m m u n ica tio n  

eq u iv a len t to  v o ic e  te le p h o n y  that 
w o u ld  b e  req u ired  to  b e  su p p lied  to  
a particu lar e n d -u ser  w ith  a 
d isa b ility  for  w h o m  v o ic e  
te le p h o n y  is  n ot p ra ctica l, so  as to  
c o m p ly  w ith  th e D isa b ility  
D isc r im in a tio n  A c t  1 99 2  (C th).

A ls o , th e e n d -u ser  su p p lied  w ith  the  
se r v ic e  for  su ch  p u rp o se  m u st b e  ab le  
to  co m m u n ic a te , b y  m ea n s o f  the  
s e n i c e ,  w ith  ea ch  o th er  e n d -u ser  w h o  
is su p p lied  w ith  the sa m e  s e n i c e  for  
th e sa m e  p u rp o se , w h eth er  or n ot the  
en d -u sers  are c o n n e c te d  to  th e sam e  
te le c o m m u n ic a tio n s  n etw o rk .
T h e s e n i c e s  cu rren tly  e x c lu d e d  from  
the d e fin it io n  o f  “ C S G  s e r v ic e ” 
(n o tw ith sta n d in g  that th ey  m a y  be  
standard te le p h o n e  s e n i c e s )  are p u b lic  
m o b ile  te le c o m m u n ic a tio n s  s e n i c e s ,  
d es ig n a te d  b a s ic  rate IS D N  se r v ic e s  
and sa te llite  s e n i c e s ,  e x c e p t  w h ere  
su ch  se r v ic e s  are su p p lied  in 
fu lf ilm e n t o f  th e “u n iv ersa l serv ic e  
o b lig a tio n ” as it re la tes  to standard  
te lep h o n e  s e r v ic e s . T h is  is the  
o b lig a tio n  to  en su re  that standard  
te lep h o n e  s e n i c e s  are rea so n a b ly  
a c c e s s ib le  to  all p e o p le  in A u stra lia  on  
an eq u ita b le  b a s is , w h erev er  th ey  
resid e  or carry on  b u sin ess .
A s  cu rren tly  d e fin e d , “C S G  s e r v ic e ” is 
broad  e n o u g h  to  captu re certa in  V O IP  
s e n ic e s .  P rov id ers o f  th o se  V O IP  
se r v ic e s  are, th ere fo re , req u ired  to  
c o m p ly  w ith  th e C S G .
What is VOIP?

V O IP  is a form  o f  d ig ita l te c h n o lo g y  
that e n a b les  v o ic e  c o m m u n ic a tio n  by  
e n c o d in g  th e  c o m m u n ic a tio n s  in to  
p a ck ets  for  tra n sm issio n  u s in g  the  
Internet P ro to c o l. V O IP  s e n i c e s  can  
take v a r io u s  fo rm s, in c lu d in g  th o se  
that are b a sed  o n  a p erso n a l co m p u ter  
and en a b le  u sers  to  m a k e  and  r e c e iv e  
c a lls  w h ile  o n  th e Internet, and th o se  
that are a n a lo g o u s  to trad ition a l 
te lep h o n e  s e n i c e s 9 an d  w h ic h  a llo w  
u sers to m a k e  and r e c e iv e  c a lls  to  or 
from  an y  o th er  te lep h o n e . V O IP  
s e n i c e s  are so ftw a re -b a se d  s e r v ic e s ,  
and are th ere fo re  o ften  p ro v id ed  b y  an 
en tity  d istin c t from  th e  p ro v id er  o f  th e  
Internet a c c e s s  se r v ic e  o v e r  w h ich  the  
V O IP  s e n i c e  is d e liv e r e d .10

A s  co m p a red  w ith  trad itional 
te lep h o n e  s e n i c e s ,  V O IP  is  ab le  to  
o ffe r  in crea sed  tra n sm issio n  e f f ic ie n c y  
as w e ll as m o re  a d v a n ced  ca ll 
p r o c e ss in g  and  featu res. A  k e y  feature  
o f  V O IP  s e n i c e s  is  that u sers  are a b le  
to m a k e  and  r e c e iv e  c a lls  at an y  
lo c a tio n  w h ere  th ere is a c c e s s  to  a 
broadband c o n n e c t io n  (th is  is  referred  
to as “n o m a d ic ity ” ) . 11
T h e tak e-u p  o f  V O IP  has b ee n  stron g  
in  the corp orate  m ark et in A u str a lia ,12 
and is a lso  u sed  b y  p ro v id ers w ith in  
their n etw o rk s  fo r  trunk  
tr a n sm iss io n s .13 W ith  th e in cr ea sin g  
a v a ila b ility  and  a d o p tio n  o f  broadband  
in th e  c o n su m e r  m arket, it is  e x p e c te d  
that there w il l  a lso  b e  an in cr ea se  in 
the p ro v is io n  o f  V O IP  s e r v ic e s  to  and  
from  c o n su m e r s ’ p re m ise s  in the  
future. It is  th is ty p e  o f  V O IP  serv ic e  
that th e draft D ir e c t io n  is  co n cer n ed  
w ith .14
Proposed changes to the CSG

T h e draft D ir e c t io n  p r o p o se s  to  a m en d  
th e d e fin it io n  o f  “C S G  s e r v ic e ” b y  
s p e c if ic a lly  e x c lu d in g  “V O IP  
s e r v ic e s ” . A  “V O IP  s e r v ic e ” is  
d e fin e d  in th e  draft D ir e c t io n  as “a 
carriage s e r v ic e  that e n a b le s  a v o ic e  
ca ll to o r ig in a te  an d /or b e  r e c e iv e d  on  
cu sto m er  eq u ip m en t at th e p r e m ise s  to  
w h ic h  the se r v ic e  is su p p lied  b y  
m ea n s o f  the Internet p r o to c o l” .
H o w e v e r , a V O IP  s e r v ic e  is  not 
ex c lu d e d  from  th e d e fin it io n  o f  “C S G  
s e r v ic e ” if:
•  th e s e r v ic e  is  su p p lied  or o ffere d  to  

b e su p p lied  in fu lf ilm en t o f  the  
u n iv ersa l s e r v ic e  o b lig a tio n  (i.e . 
th e e x is t in g  q u a lif ic a tio n  that 
a lrea d y  a p p lie s  in  re la tio n  to  the  
oth er e x c lu d e d  serv ic es );  or

•  both  o f  the fo llo w in g  apply:
(a ) th e s e r v ic e  is  su p p lied  or  

o ffe r e d  to  b e  su p p lied  as a 
“V O IP  C S G  s e r v ic e ” ; and

(b ) the en tity  p ro v id in g  the 
se r v ic e  and the en tity  
p ro v id in g  th e Internet a c c e ss  
s e r v ic e  o v e r  w h ic h  th e  
s e r v ic e  op erates  are either:
- th e sa m e  leg a l en tity  (su b -  

paragraph ( f) ( i)  o f  the  
p ro p o sed  d e fin it io n  o f  
“C S G  se r v ic e ” ); or
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- tw o  d ifferen t en tit ie s  

b e tw een  w h o m  th ere is a 
con tractu al re la tio n sh ip  
(su b -paragraph ( f ) ( i i )  o f  
th e p ro p o sed  d e fin it io n  o f  
“C S G  se r v ic e ”).

A  “V O IP  C S G  se r v ic e ” is d e f in e d  in  
the draft D ir ec tio n  as:

“a service that is:

(a) a standard telephone service;
and

(b) a VOIP service; and

(c) offered for supply, or supplied,
for use solely or predominantly 
on a fixed basis at a customer's 
premises; and

(d) accessible without the
continuous use of a personal 
computer;15

but does not include such a service 
when it is used outside the premises 
to which it is supplied solely or 
predominantly for use. ”

T h e p ro p o sed  d e fin it io n s  o f  “C S G  
s e r v ic e ” and “V O IP  C S G  s e r v ic e ” are 
d isc u sse d  further in  th e f o l lo w in g  
sec tio n .
Background to the proposed 
changes

T h e draft D irectio n  w a s  in s tig a ted  b y  
th e  f in d in g s  and re c o m m e n d a tio n s  in  
th e Examination of Policy and 
Regulation Relating to Voice Over 
Internet Protocol (VOIP) Services 
report, w h ich  w a s  p u b lish ed  b y  the  
D ep artm en t o f  C o m m u n ic a tio n s ,  
In fo rm a tio n  T e c h n o lo g y  an d  the A rts  
( DCITA) on  2 2  N o v e m b e r  2 0 0 5  (th e  
VOIP Report) .16 S p e c if ic a lly ,  the
p ro p o sed  c h a n g e s  are in  r e sp o n se  to  
R e c o m m e n d a tio n  16 in  th e V O IP  
R ep ort, w h ic h  w a s  m a d e  b a sed  on  the  
v ie w  that th e  C S G  is  n o t an  
ap p rop ria te form  o f  re g u la tio n  for  all 
ty p es  o f  V O IP  se r v ic e s  to  w h ic h  the  
C S G  curren tly  a p p lie s .1'
R e c o m m e n d a tio n  16 p ro v id ed  that the  
C S G  sh o u ld  o n ly  a p p ly  to  a V O IP  
s e r v ic e  w h ere:
•  th e  se r v ic e  is  su p p lied  in fu lf ilm e n t  

o f  th e  u n iversa l s e r v ic e  o b lig a tio n ;
or

•  ( i)  the serv ic e  is  the prim ary
se r v ic e  p ro v id ed  to  the p rem ises;  
and
( ii)  the V O IP  serv ic e  p ro v id er  is 
a lso  the carriage serv ic e  p rovider.

T h e  b a s is  for the a b o v e  c o m p o n en ts  o f  
th e  R e co m m en d a tio n  and th e m an n er  
in w h ic h  the draft D ir ec tio n  purports 
to  g iv e  e f fe c t  to  th ese  c o m p o n e n ts  (as  
ex p la in ed  in th e E xp lan a to ry  
S ta tem en t re leased  w ith  th e draft 
D ir e c tio n  (Explanatory Statement)) is 
d isc u sse d  b e lo w .
(1) “Supplied in fulfilment of the 
universal service obligation”

T h e first c o m p o n e n t o f  
R e co m m en d a tio n  16 d o e s  not 
in trod u ce  an y  n ew  c o n c e p t in to  th e  
e x is t in g  C S G  fram ew ork . R ather, it 
se e k s  to  en su re  the co n tin u a tio n  o f  the 
lo n g -s ta n d in g , gen era l p ra ctice  under  
the A u stra lia n  te le c o m m u n ic a tio n s  
r e g im e  w h ereb y  an y  standard  
te lep h o n e  se r v ic e  p ro v id ed  in 
f lilf ilm e n t o f  the u n iv ersa l s e r v ic e  
o b lig a tio n  (reg a rd less  o f  the  
te c h n o lo g y  u sed ) sh o u ld  b e  su b ject to 
th e sa m e  req u irem en ts that ap p ly  to 
the p r o v is io n  o f  trad ition a l te lep h o n e  
s e r v ic e s  ( in c lu d in g  th e C S G ) .18
T h e  draft D ir ec tio n  p ro v id es  that a 
V O IP  serv ic e  w h ic h  w o u ld  o th er w ise  
be e x c lu d e d  from  the d e fin it io n  o f  
“C S G  se r v ic e ” w ill  n o n e th e le s s  be  
regard ed  as a C S G  se r v ic e  i f  it is 
p ro v id ed  in fu lf ilm en t o f  th e u n iv ersa l 
s e r v ic e  o b lig a tio n . T h is  p ro v iso , 
w h ic h  (as d isc u sse d  a b o v e )  a lso  
a p p lie s  in  rela tion  to  th e o th er  ty p es  o f  
s e r v ic e s  cu rren tly  e x c lu d e d  from  the  
C S G , a lread y  form s part o f  the current 
d e fin it io n  o f  “C S G  s e r v ic e ” , and, 
th ere fo re , is  n o t a m ater ia l c h a n g e  to  
th e C S G .19
(2) “Primary service provided to the 
premises”

T h is c o m p o n e n t o f  R e co m m en d a tio n  
16 is  b a sed  on  the v ie w  that th e  C S G  
sh o u ld  o n ly  ap p ly  to  V O IP  se r v ic e s  
that are ak in  to, or are su p p lie d  or 
o ffe r e d  as a c lo s e  su b stitu te  for, 
trad ition a l te lep h o n e  s e r v ic e s .20 T he  
arg u m en t is  that so m e  V O IP  s e r v ic e s  
d o  n ot p o s s e s s  th e  ch a ra c ter is tic s  that 
w o u ld  m a k e them  su b stitu tes  for  the  
trad ition a l te lep h o n e  se r v ic e  and  
th ere fo re  d o not w arrant th e  regu la tory  
b u rd en  o f  the C S G , w h ic h  w a s

o r ig in a lly  d e s ig n e d  to  a p p ly  to  
traditional te lep h o n e  se r v ic e s  and  
other se r v ic e s  su p p lied  in  fu lf ilm en t o f  
the u n iv ersa l s e r v ic e  o b lig a tio n .21 T h e  
e x a m p le  o f  su ch  V O IP  se r v ic e s  g iv e n  
in the E xp lan a to ry  S ta tem en t is  that o f  
serv ic es  that are o n ly  op erab le  v ia  a 
p erson al com p uter." '
T he draft D ir ec tio n  in trod u ces th e  
“p rim ary s e n d e e ” c o n c e p t b y  w a y  o f  
the n e w  term , “V O IP  C S G  se r v ic e ” . 
T he d e fin it io n  o f  “V O IP  C S G  s e r v ic e ” 
is  in ten d ed  to  captu re the  
ch a racter istics o f  a V O IP  se r v ic e  that 
w o u ld  m a k e  it a c lo s e  su b stitu te  fo r  a 
trad itional te le p h o n e  serv ic e . It 
purports to  d o  th is b y  re ferr in g  to  th e  
ex ten t to  w h ic h  th e se r v ic e  is  su p p lied  
on a f ix e d  b a s is  ( s e e  paragraph (c )  o f  
the d e fin it io n )  and  th e type o f  
cu sto m er  eq u ip m en t u se d  in  su p p ly in g  
the serv ic e  ( s e e  p aragraph (d ) o f  th e  
d e fin it io n ) .2'’ T h e  d efin it io n
r e c o g n ise s  th e a b ility  for V O IP  
serv ic es  to  b e  u sed  o n  a n o m a d ic  
b a sis , but s p e c if ic a lly  e x c lu d e s  the  
a p p lica tio n  o f  the C S G  w h ere  the  
serv ic e  is  a c tu a lly  b e in g  u se d  
n o m a d ic a lly  o u ts id e  th e p re m ise s  to  
w h ic h  it is  su p p lied  for  u se  ( se e  the  
co n c lu d in g  c la u se  o f  th e d e fin it io n ) .24
(3) “VOIP service provider is also 
the carriage service provider”

T h e b a s is  for  th is  fin a l c o m p o n e n t o f  
R e co m m en d a tio n  16 is  th e f in d in g  in  
th e  V O IP  R ep ort that it w o u ld  b e  
im p ractica l and in eq u ita b le  to  im p o se  
C S G  c o m p e n sa tio n  p a y m en t  
o b lig a tio n s  on  V O IP  p ro v id ers w h ere  
th e y  h a v e  n o  r e la tio n sh ip  w ith  th e  
p ro v id er  o f  th e  Internet a c c e s s  se r v ic e  
o v e r  w h ic h  the V O IP  se r v ic e  is  
p ro v id ed , w h o  m a y  b e  the party  
a c tu a lly  re sp o n sib le  fo r  th e breach o f  a 
C S G  o b lig a tio n .25 T h e  V O IP  R ep ort  
co n sid e red  it eq u a lly  im p ractica l and  
in eq u ita b le  to  a l lo w  a V O IP  p ro v id er  
to  s e e k  co n tr ib u tio n s  for C S G  
p a y m en ts  from  th e u n d e r ly in g  Internet 
a c c e ss  se r v ic e  p ro v id er  (a s  m ig h t b e  
p erm itted  under th e C S G  fram ew ork )  
w ith  w h o m  th e y  h a v e  n o  con tractu al 
su p p ly  re la tio n sh ip , and  w h o  is  
p o s s ib ly  n ot e v e n  aw are that 
cu sto m ers are u s in g  V O IP  se r v ic e s  on  
its Internet a c c e s s  s e r v ic e .26
T h e req u irem en t that the p ro v id er  o f  a  
V O IP  serv ic e  b e  the sa m e  en tity  as the  
p ro v id er  o f  th e u n d e r ly in g  Internet 
a c c e ss  se r v ic e  in order for  the C S G  to
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a p p ly  (in  a d d ition  to the V O IP  serv ic e  
b ein g  th e “prim ary s e r v ic e ” ) is set ou t  
in sub-paragraph ( f) ( i)  o f  the p ro p o sed  
d efin it io n  o f  “C S G  s e r v ic e ” (a s  
d isc u sse d  a b o v e).
T h e draft D ir ec tio n  g o e s  further than  
R e co m m en d a tio n  16 in  that it in c lu d e s  
an ad d ition al c ir cu m sta n ce  in  w h ich  
the C S G  w ill  ap p ly  to  a V O IP  s e r v ic e  
(that is  a lso  the “prim ary s e r v ic e ” ), 
n a m e ly  w h ere  the V O IP  se r v ic e  
p ro v id er  and u n d e r ly in g  Internet 
a c c e s s  se r v ic e  p ro v id er  h a v e  a 
co n tractu a l re la tio n sh ip . T h is  is  set  
ou t in  sub -p aragrap h  ( f ) ( i i )  o f  th e  
p ro p o sed  d e fin it io n  o f  “ C S G  se r v ic e ” . 
T h e ra tion a le  b eh in d  th is is  that it is  
p ra ctica l and  eq u ita b le  to  a p p ly  th e  
C S G  to  a V O IP  se r v ic e  w h ere  there is  
a co n tractu a l fra m ew o rk  b e tw e e n  the  
tw o  p ro v id ers w h ic h  c o u ld  g o v e r n  the 
im p lem e n ta tio n  o f  th e C S G  ( in c lu d in g  
rights o f  co n tr ib u tion  to  C S G  
p a y m e n ts ) .27
Conclusion and next steps

I f  th e draft D ir ec tio n  ta k es  e ffe c t ,  
A C M A  w ill  b e  required  to a m en d  the  
C S G  in a c co rd a n ce  w ith  the D irectio n , 
or to rev o k e  the current C S G  and  
d eterm in e  a n ew  standard  that 
c o m p lie s  w ith  the D ir ec tio n .28
A rg u a b ly , th e a m en d m en ts  p ro p o sed  
u n d er th e  draft D ir ec tio n  d o  n o th in g  
m ore than re flec t the p ra ctica l rea lity  
that the C S G  as a reg u la to ry  m ea su r e  
is  n o t the right f it  for  a ll V O IP  
s e r v ic e s , s in c e  for  s o m e  V O IP  
se r v ic e s  its  a p p lica tio n  m a y  b e  
im p o ss ib le  or at le a s t  im p ra ctica l  
an d /or in eq u ita b le . It th erefo re  s e e m s  
e sse n tia l that s o m e  ad ju stm en t b e  
m ad e to  th e current C S G  fra m ew o rk  
to  r e m o v e  its a p p lica tio n  to  th o se  
V O IP  se r v ic e s , an d  that su ch  
ad ju stm en ts  are in ev ita b le .
It is a lso  rea so n a b le  to  e x p e c t  that the  
e x c lu s io n  o f  certa in  V O IP  serv ic es  
from  the C S G  w ill  b e  a c cep ted  in  
p r in c ip le  b y  in d u stry  and co n su m e r  
g rou p s g iv e n  that th e V O IP  R ep ort  
and its re co m m en d a tio n s  w e r e  
prepared  w ith  the a id  o f  su b m iss io n s  
from  in d u stry  and co n su m e r  g ro u p s in  
re sp o n se  to a ca ll fo r  s u b m iss io n s .29 
N o tw ith sta n d in g  th is, w e  ca n  p ro b a b ly  
e x p e c t  d iffer in g  v ie w s  to e m e r g e  from  
the r e sp o n se s  to  the draft D ir ec tio n  as 
to  the e x a c t sc o p e  a n d  typ e o f  V O IP  
se r v ic e s  to  b e  ex c lu d ed .

A ssu m in g  ch a n g es  d o  tak e e f fe c t  su ch  
that so m e  V O IP  s e r v ic e s  are e x c lu d e d  
from  the C S G , th e  m o re  im portant 
u n d er ly in g  q u e stio n  rem a in s , b e in g  the  
q u estio n  o f  w h at, i f  an y , co n su m e r  
sa fegu ard s sh o u ld  b e  im p lem e n ted  in 
re la tion  to  th e  V O IP  se r v ic e s  that are 
n o  lo n g er  co v ere d . W ith  th e go a l o f  
a d o p tin g  the “b est ap p roach ” to  the  
regu la tion  o f  V O IP  se r v ic e s , the  
M in ister  has in v ite d  s u g g e s t io n s  for 
a ltern ative ap p ro a ch es to  b e  in c lu d ed  
in su b m iss io n s  m a d e  in re sp o n se  to  
th e draft D ir e c t io n .30 It w ill b e  
in terestin g  to  s e e  w h a t regu la tory  
a p p roach es are p ro p o sed  and  
u ltim a te ly  ad o p ted  to  ad d ress the  
c h a lle n g e s  p resen ted  b y  th is  n e w  a g e  
o f  v o ic e  co m m u n ica tio n .
The closing date for submissions to 
DCITA in response to the draft 
Direction was 23 February 2007. 
Since writing, five submissions have 
been published on the DCITA 
website.31 As at 31 May 2007, DCITA 
was in the process of considering the 
submissions.
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Introduction

T h e Internet h as b ro u gh t w ith  it n e w  
w a y s  o f  c o n d u ctin g  co m m e r c e  and  
d e liv er in g  n e w  ty p es  o f  p rod u cts. 
T h e b ord er-ign o ran t nature o f  th e  
Internet h as m ad e th e a p p lic a tio n  o f  
trad itional ta x a tio n  p r in c ip les , la r g e ly  
d ep en d en t on  b ord ers to  d e fin e  
ju r isd ic tio n , m u ch  harder to  ap p ly . 
T h is  artic le lo o k s  at s o m e  o f  the 
e ffe c ts  on  taxation  o f  e -c o m m e r c e  in 
b oth  A u stra lia  and abroad, and the  
reaction  b y  tax au th orities to secu re  
taxation  reven u e .
Key Taxation Concepts

S o u rce  and re s id e n ce  are tw o  cr itica l 
c o n c e p ts  u sed  b y  tax au th o r ities  to  
esta b lish  ju r isd ic tio n  for  the  
im p o s itio n  o f  taxation .
Residence

In e s s e n c e , an y  in c o m e  r e c e iv e d  b y  
in d iv id u a ls  or co m p a n ies  is  ta x ed  b y  
th e  so v er e ig n  en tity  th e y  are 
co n sid e red  to re sid e  in fo r  ta x a tio n  
p u rp oses. G en era lly , A u stra lian  
resid en ts  are ta x ed  o n  th eir  in c o m e  
d er iv ed  from  so u rces  w o r ld w id e . T h e  
r e s id e n c y  tests  u sed  in  A u stra lia  to  
d eterm in e re sid e n cy  h a v e  e v o lv e d  
th rou gh  the co m m o n  la w , w ith  tax  
ru lin g s p ro v id in g  s p e c if ic  g u id a n ce . 
W ith  regard to c o m p a n ie s , 
d eterm in in g  re sid e n cy  for  ta x a tio n  
p u rp oses can  b e  fou n d  in se c t io n  6 (1 )  
o f  th e Income Tax Assessment Act 
1936 (C th) w h ich  d e fin e s  a "resident"  
to  in c lu d e a co m p a n y  in co rp orated  in  
A u stra lia , or a co m p a n y  that ca rries on  
b u s in e ss  in A u stra lia  that h as e ith er  
central m a n a g em en t and co n tro l in

A u stra lia , or w h o s e  v o tin g  p o w er  is  
co n tro lled  b y  A u stra lia n  resid en ts. 1
Source

T h e so u rce  o f  in c o m e  is  u su a lly  
d efin e d  b y  th e g e o g ra p h ica l 
b ou n d aries  o f  th e tax  ju r isd ic tio n  that 
in c o m e  is  earn ed  in . In a d d itio n  to  
th is , a tax  sta te  w il l  u su a lly  h a v e  
ju r isd ic tio n  to tax an y  in c o m e  d er iv ed  
from  b u s in e ss  co n d u cted  w ith in  its 
borders. W h eth er  in co m e  is  regard ed  
as so u rced  in A u stra lia  is  d eterm in ed  
b y  ju d ic ia l ru les w h ic h  vary d ep en d in g  
on  th e typ e  o f  in c o m e  in v o lv e d . T h e  
starting p o in t o f  an y  d eterm in a tio n  is  
th e ap p roach  that Isa a cs J fo rm u la ted  
in Nathan v Federal Commissioner o f 
Taxation, w h ich  is w h a t “a p ra ctica l 
m an  w o u ld  regard  as a real so u r c e  o f  
in c o m e ” .*
In ad d ition , D o u b le  T a x  T reaties  
b e tw e e n  trading n a tio n s are u sed  to  
se ttle  n a tio n s ’ ju r isd ic tio n a l c la im s  to  
tax w h ere  an en tity  is  resid en t in o n e  
co u n try , but in c o m e  is  d ee m ed  
so u rced  in another. G e n era lly , so u rce  
in c o m e  p r in c ip les  w il l  take  
p re ced en ce  o v e r  r e s id e n c e  p r in c ip le s .3
Taxation Concepts and E-commerce

D u e  to  th e fact that, tra d itio n a lly , a 
c o m p a n y  w is h in g  to  co n d u ct trade and  
co m m e r c e  w ith  a n a tio n  w o u ld  require  
so m e  form  o f  p h y s ic a l p re se n ce , th e  
p r in c ip les  o f  so u rc e  and r e s id e n c y  
h a v e , until r e cen tly , b een  ad eq u a te  for  
d eterm in in g  ju r isd ic t io n  to  tax. 
H o w e v e r , e -c o m m e r c e  c h a lle n g e s  the 
n eed  for  th is  p h y s ic a l req u irem en t to  
e n g a g e  in  co m m e r c e  w ith  a c o u n try ’s 
resid en ts. N o  p h y s ic a l p re se n ce  is  in  
fact n o w  n ec essa ry  for a fo re ig n

c o m p a n y  to  s e ll  p ro d u cts and  serv ic es  
to  A u stra lia n  resid en ts.
T h e  A u stra lia n  T a x  O ff ic e  (ATO ) is  
c o n cer n ed  b y  th is , b e c a u se  fo re ig n  
c o m p a n ie s  ca n  u s e  A u stra lia  as a 
c u sto m er  b ase and e f fe c t iv e ly  co n d u ct  
b u s in e ss  in  A u stra lia  w ith o u t the A T O  
b e in g  a b le  to  e a s i ly  tax  the b u s in ess  
co n d u cted . F urth erm ore, it is  p o ss ib le  
for  b u s in e sse s  to  m o v e  their entire  
o p era tio n s to  a lo w -ta x  or tax -free  
sta te , w h ils t  e s s e n t ia lly  reta in in g  their  
A u stra lia n  c u sto m e r  b a se  and  
ca p ita lis in g  on  e f f ic ie n t  g lo b a l  
lo g is t ic s  for d e liv e r y  o f  tan g ib le  
p rod u cts. S u ch  a scen a r io  m ak es it 
d iffic u lt  for the A T O  to assert 
ju r isd ic t io n  o v e r  th e co m p a n y  u s in g  
th e  p h y s ic a lly  ro o ted  co n cep ts  o f  
so u rce  and  r e s id e n c y , and illu strates  
ju s t  h o w  n o n -r esid en ts  can u se  
A u stra lia n  m ark ets (or  th o se  o f  an y  
oth er ju r isd ic t io n )  as a cu sto m er  base.
T ax  ju r isd ic tio n  is  further ch a lle n g e d  
b y  e le c tr o n ic  in ta n g ib le  sa le s  
p er fo rm ed  c o m p le te ly  e le c tro n ic a lly  
or o n lin e .4 E x is t in g  tax ru les  
w o r ld w id e  are n o t ad eq u a te ly  
a d d ressin g  en terp rises  u t ilis in g  su ch  e-  
c o m m e rce . F or  e x a m p le , the U .S .  
T reasu ry  has lis te d  th e  fo l lo w in g  four  
m ajor barriers to  ta x a tio n  im p o sed  b y  
e le c tr o n ic  in ta n g ib le  sa les:
1. id en tif ica tio n  o f  th e b u yer  and  

s e lle r  in an e le c tr o n ic  transaction  
is o ften  d ifficu lt;

2. w h ere  the tran sactio n  tak es p la c e  
is o ften  d iff ic u lt  to  id en tify  d u e to  
the b o rd erless  nature o f  the 
Internet;
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