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In this issu e , w e  are p le a se d  to  brin g y o u  a d eta iled  ex am in ation  o f  th e n e w  P rocure IT  contract (v er sio n  3 .0 ) that has b een  
d ev e lo p e d  for  u se  b y  th e N S W  G ov ern m en t as its standard contract for p u rch asin g  ICT products and serv ic es . M ich ae l 
P ym , w h o  rep resen ted  th e A u stra lian  Inform ation  Industry A sso c ia t io n  (A H A ) in  the n eg o tia tio n s  w ith  the N S W  
G overn m en t, p ro v id es an e x c e lle n t  o v e r v ie w  o f  the m ajor ch a n ges that h a v e  b een  m ad e to  the P rocure IT contract.
In the se c o n d  artic le, Sandra P otter and P h il Farrelly d iscu ss  issu es a sso c ia ted  w ith  co n d u ctin g  e D isc o v e r y  in v o lv in g  c lo u d  
sy ste m s, and sh o w  that it w i l l  n e e d  quite a d ifferen t approach to an e D isc o v e r y  e x erc ise  w h ere  the data is  co n ta in ed  w ith in  
the u se r ’s o w n  sy ste m s. In particular, th ey  co n sid er  ju risd iction a l is su e s  that arise w h e n  c lo u d  sy ste m s are u sed .
In our third artic le, w e  p u b lish  an article subm itted  as part o f  the 2 0 1 0  Studen t P rize co m p etitio n . T h is  artic le co n sid ers  
w h eth er  the d efam a tio n  p r in c ip les  reiterated  and estab lish ed  b y  the H ig h  C ourt o f  A u stra lia  in Dow Jones v Gutnick w ill  
su rv iv e  the in crea sin g  im p act o f  th e internet as a m ean s o f  co m m u n ication .
W e rem ind  stu dents that th e 2 0 1 1  Student P rize co m p etitio n  is n o w  op en . P lea se  se e  p ag e 9 for deta ils .
F in a lly , w e  p u b lish  a r e v ie w  o f  Electronic and Mobile Commerce Law: An analysis of trade, finance, media and 
cybercrime in the digital age b y  C harles W ild , Stuart W ein ste in , N e il  M a cE w a n  and N e a l G each . T h is  b o o k  co v ers  a w id e  
range o f  to p ic s  re levan t to  th o se  w ith  an in terest in com p uters and the law .
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Further, as the IC T  industry h as b ee n  g iv e n  an 
opportunity  to  p ro v id e  su b stan tia l co m m en t on  the n ew  
Procure IT contract, N S W  G ov ern m en t is ex p ec tin g  that 
future ICT ten d ers w ill  p ro v id e  su p p liers w ith  less  
f le x ib ility  to  n eg o tia te  the n e w  standard Procure II1 
contract (v er sio n  3 .0 ) as part o f  an y  tender response. 
A c co r d in g ly , this n e w  Procure IT contract is  lik e ly  to  
ap p ly  in  the n ew  form  to  a ll N S W  G ov ern m en t 
procu rem en ts o f  ICT p rod u cts and s e n d e e s  for m any  
years to co m e.
G iv e n  the h ig h  d eg ree  o f  a ccep ta n ce  o f  the n e w  Procure  
IT contract b y  its m em b ers, A IIA  h o p e s  that the n ew  
fram ew ork  w il l  b e c o m e  th e b en ch m ark  contract for ICT  
p rocu rem en t in  the o th er S tates, T erritories and the 
F ederal G overn m en t, ex te n d in g  its b en efits  to other  
ju risd iction s.
Expected Benefits

B o th  the IC T  industry, rep resen ted  b y  the A ustralian  
Inform ation  Industry A sso c ia t io n  (AIIA2), and N S W  
G overn m en t, represen ted  b y  th e D ep artm ent o f  S erv ices, 
T e c h n o lo g y  and A d m in istra tion  (DSTA3), agreed  that 
there cou ld  b e  s ig n ifica n t g a in s in  p ro d u ctiv ity , reduced  
co sts , in creased  co m p etitio n  and ad d ition al IC T  industry  
d ev e lo p m e n t i f  the standard co ntract (.Procure IT)4 u sed  
b y  N S W  G ov ern m en t to b u y  IC T  p roducts and serv ices  
w a s im p roved .
From  D S T A ’s p er sp ectiv e  it is  h o p ed  that the n ew  
P rocure IT contract w ill  lea d  to in creased  industry  
participation  in tenders, resu ltin g  in  lo w er  p rices  and 
m ore in n o v a tiv e  so lu tio n s , as w e ll  as p ro v id in g  increased  
opp ortu n ities for S M E ’s (S m a ll and M ed iu m  E nterprises, 
w h ich  in  the ICT industry are ty p ica lly  co n sid ered  to be 
co m p a n ies  w ith  few e r  than 2 0 0  e m p lo y e e s )  to participate

in th e go v ern m en t m ark etp lace. In d eed  D S T A  
d eterm in ed  that a “ fundam enta l p o lic y  sh ift5” w a s  
n ee d ed  and that it sh ou ld  adopt a m ore co -o p era tiv e  
approach to con tractin g  w ith  the ICT industry.
O n the oth er hand, the ICT industry sou gh t  
im p ro vem en ts  to re m o v e  a num ber o f  r isks and  
co n d itio n s  that w ere  restrictin g  large IC T  co m p a n ies , as 
w e ll as lo c a l S M E s, from  se llin g  to N S W  G overn m en t, 
or that w e re  creating r isk -b ased  p rice  prem ium s.
B oth  N S W  G ov ern m en t and the ICT industry a lso  
w a n ted  to stream lin e the contract p ro cess  so  that there 
w e re  as fe w  ch a n g es to the ‘standard’ contract as 
p o ss ib le . It is ex p ec ted  that th is w i l l  red u ce the 
m a n a g em en t tim e and leg a l fe e s  in v o lv e d  in d eta iled  
n eg o tia tio n s  on  ea ch  tender, as w e l l  as red u cin g  the tim e  
to ex e c u te  a contract and b rin g in g  forw ard the co st  
sa v in g s  and b u sin ess  b en efits  a sso c ia ted  w ith  
p rocurem ent. It is  e x p ec ted  that the fin an cia l b en efits  to 
b e a c h iev e d  ju st in  red u cin g  the m a n a gem en t tim e and 
leg a l fe e s , as w e ll  as th e brought forw ard co sts  sa v in g s, 
w ill  e x c e e d  $ 1 0 m  p er year to N S W  G ov ern m en t and the 
IC T  in d u stry .6
Background and Process

T he ch a llen g e  in ch a n g in g  Procure IT w a s to id en tify  and  
then re m o v e  or am en d  o b lig a tio n s w h ic h  im p o sed  risks 
on  su p p liers that w e re  d isp rop ortion ate to the b en efits  
g a in ed  b y  th e gov ern m en t buyers, in the co n tex t o f  the 
broader p o lic y  g o a ls  o f  creating jo b s , en co u ra g in g  ICT  
industry d ev e lo p m e n t and lo w er in g  p rices , w h ilst  
a v o id in g  u n n ecessa ry  risk for N S W  G ov ern m en t buyers.
In February 2 0 1 0  A IIA  p ro v id ed  D S T A  w ith  a 
d iscu ss io n  paper settin g  out A I I A ’s co n cern s on  a 
num ber o f  m ajor is su e s  w ith  the current v ersio n  o f  
Procure IT (v er sio n  2 .1 .3 ) . A  jo in t  N S W

Computers & Law August 2011 2


