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Proposed reforms to Australia’s electronic transactions law
By Daniel Thompson

D aniel Thompson is a lawyer in the Intellectual Property and Technology practice group at Corrs Chambers Westgarth.

The Electronic Transactions Amendment Bill 2011 (Cth) 
( B i l l )  was introduced to Parliament on 9 February 2011 
to amend the Electronic Transactions Act 1999 (Cth) 
( A c t ) ,  and was passed by the lower house on 24 March 
2011. The proposed amendments complement the policy 
on which the Act was based that aimed to support the 
growth of e-commerce and electronic contracting 
domestically and internationally, promote technological 
neutrality and functional equivalence, and to bring 
Australia’s electronic laws into line with the international 
standards (currently, these are contained in the UN 
Convention on the Use of Electronic Communications in 
International Contracts 2005 ( C o n v e n t i o n ) ) .

time and place of dispatch and receipt of electronic 
communications; the use of automated messaging 
systems in contract formation; and the circumstances 
where an internet offer will constitute an invitation to 
treat.

This article articulates the proposed changes and 
considers several points of continuing uncertainty in the 
law of electronic communication by reference to its 
history of implementation in the courts and 
administrative decision making in Australia’s burgeoning 
digital society.

Electron ic signatures
The Bill seeks to give greater legal certainty to particular
areas of electronic contract formation. In particular, the 
Bill seeks to provide greater clarity to: the 
appropriateness and validity of electronic signatures; the

The Bill proposes to amend section 10 of the Act with 
respect to electronic signatures by broadening the test as 
to when an electronic signature will be legally effective.
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Proposed reforms to Australia’s electronic transactions law

From the ed ito rs...

In this issue, we bring you articles regarding:

• changes to the Electronic Transactions Act, and some remaining areas of uncertainty in this field;

• risks that Australian businesses should consider which are associated with storing data in the U.S; and

• electronically searching documents in multiple languages when preparing for litigation, an issue that may arise 
when litigation is being run in one language and there are documents around the world in different countries in 
other languages.

Also, we publish an article submitted by Tyler Fox in the 2010 Student Essay Prize competition on the topic of offences 
involving online grooming. We thank all those who submitted essays in the 2010 competition, and remind all eligible 
students that the competition is being run again in 2011. Details of the competition are on page 7.

We also welcome submissions of articles from our members. Please contact the editors if you have an idea you wish to 
discuss or an article you would like published.

Finally, the New South Wales Society for Computers and the Law is very pleased to announce that it has recently launched 
a revamped web site. The web site is at www.nswscl.org.au. If you have not visited for awhile, check it out.

We hope you enjoy this issue.

Martin Squires and Vinod Sharma

Continued from  Page 1

The current test requires that, having regard to all 
relevant circumstances at the time, the electronic 
signature was ‘as reliable as appropriate for the purpose 
for which the electronic communication was generated or 
communicated’. The requirement for the signature to be 
as ‘reliable as appropriate’ gives significant flexibility 
for assessing the degree of legal security appropriate for 
a particular communication. The Explanatory 
Memorandum to the Bill explains that this should take 
into account:1

‘a range of legal, technical and commercial 
factors, including the nature of the activity taking 
place, the frequency of activity between the 
parties, the value and importance of the 
information contained in the communication, and 
the availability and cost of using alternative 
methods of identification’.

This element of the test is maintained in proposed section 
10(1 )(b)(i).

Otherwise, the test is broadened in two respects. Firstly, 
in considering whether the signature is ‘reliable as 
appropriate’, the new test proposes to allow 
consideration of all the circumstances ‘including any 
relevant agreement’ -  for instance, an agreement made 
between the parties specifying that an electronic 
signature will be effective. Secondly, the test will also 
be satisfied where it is proven that the electronic 
signature fulfilled the function of identifying the

signatory and indicating the signatory’s intention iil 
respect of the information in the electronic 
communication -  this is to ensure that a party cannot 
invoke the ‘reliability test’ to repudiate a signature where 
the identity and intentions of the party are not in 
contention."

A further change to section 10 is that an electronic 
signature will indicate a signatory’s ‘intention in respect 
o f  the electronic communication, rather than their 
'approval' of a document. This change recognises that 
written signatures do not necessarily indicate approval of 
a document; for instance, when a person merely 
witnesses a document.3

Time and place of dispatch and receipt of 
electronic communications

Further clarity is given to time and place of dispatch and 
receipt of communications under section 14 of the Act. 
The Bill proposes to repeal section 14 and replace it with 
the following sections:

Time o f  dispatch (new section 14)

Whereas section 14(1-2) of the Act currently specifies 
that the time of dispatch of an electronic communication 
is at the time when the electronic communication enters 
an information system outside the control of the 
originator, the Bill proposes new section 14(1) to take 
the time of dispatch to be either:

(a) when the electronic communication leaves an 
information system under the control of the
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or ig in a to r  or th e party w h o  sen t it  o n  b e h a lf  o f  
th e  orig inator; or

(b ) i f  th e  e le c tro n ic  co m m u n ica tio n  h a s n o t le ft  an  
in fo rm a tio n  sy s te m  u n der th e co n tro l o f  th e  
orig in ator, th e tim e  w h en  the e le c tro n ic  
c o m m u n ica tio n  is  r e c e iv e d  b y  th e  ad d ressee ,

u n le ss  o th er w ise  ag reed  b e tw e e n  th e or ig in ator  and the  
ad d ressee . A ls o , th is  ap p lie s  regard less  o f  w h eth er  the  
in fo rm a tio n  sy s te m  is  lo c a te d  at a different place from  
w h ere  the e le c tr o n ic  co m m u n ica tio n  is  tak en  to  h a v e  
b e e n  d isp a tch ed  u n d er p ro p o sed  sec tio n  1 4 B  (g en era lly , 
th e  o r ig in a to r’s p la c e  o f  b u s in ess ).
S e c tio n  1 4 ( l ) ( b )  a p p lie s  w h ere  an e le c tro n ic  
co m m u n ica tio n  is  sen t and  r e c e iv e d  o n  th e  sam e  
in form a tio n  sy s te m  or n etw ork , so  that th e  
co m m u n ica tio n  n e v e r  enters a sy s te m  u n d er the con tro l 
o f  an oth er party , th en  d isp atch  and rece ip t is  tak en  to  
co in c id e .
Information System under the Control o f  the 
Originator

W h at co n stitu tes  an ‘in form a tio n  s y s te m ’ and  w h en  an  
in form a tio n  sy s te m  is  ‘un d er th e con tro l o f  th e  
or ig in a to r’ are q u e stio n s  o f  con cern . Information system 
is  b ro ad ly  d e fin e d  in  th e  A c t  as ‘ a system fo r generating, 
sending, receiving, storing or otherwise processing 
electronic information’. T he courts h a v e  h ad  d iff icu lty  
co n stru in g  th is  term  for  th e p u rp ose o f  th e current sec tio n  
14. F or in sta n ce , in  American Express Australia Ltd v 
Michaels [2 0 1 0 ]  F M C A  103 , F ed era l M agistra te Sm ith  
co m m e n ted  (at [2 7 ]):

T h ere is  u n certa in ty  in  m y  m in d  ... ab ou t the  
u n d er ly in g  te c h n o lo g y  o f  internet em a il 
co m m u n ica tio n s , as to  the id en tif ica tio n  o f  the  
re levan t “ sy s te m ” w h ic h  is  “d es ig n a te d ” and  
“en tered ” for  th e  p u rp o ses  o f  s 1 4 (3 ). I can  
c o n c e iv e  o f  at lea st  th ree s ig n ifica n tly  d ifferen t  
a p p roach es in  re la tion  to  em a ile d  d ocu m en ts: (i)  
th e  so ftw a re  and hardw are sy ste m s for  se n d in g  or 
r e c e iv in g  e m a ils  u se d  b y  the sen d er, or b y  its m ail 
server provider; or ( ii)  the sy s te m s  u se d  b y  the  
in ten d ed  rec ip ien t, or b y  its m ail server  provider; 
or ( ii i)  th e en tire e le c tro n ic  m a il sy s te m  g o v ern in g  
th e  d isp atch  and rece ip t o f  em a ils  o v e r  th e  internet 
u s in g  r e c o g n ise d  p ro to co ls  for  e le c tro n ic  
“h a n d sh a k es” b e tw e e n  em a il servers.

In that c a se , S m ith  F M  d eterm in ed  that ‘in form a tio n  
sy s te m ’ co m p rised  th e entire in tern et m a ilin g  sy s te m  
( in c lu d in g  th e  sy s te m  o f  th e sen d er and re ce iv e r ) -  
a n a lo g o u s  to  th e g lo b a l p o sta l sy s te m  and th e  p osta l 
accep ta n ce  ru le  -  and that, as a resu lt, o n c e  an  em ail 
is  irretrievab ly  sen t b y  th e  sen d er  there is  a 
p resu m p tio n  o f  in stan tan eou s d eliv ery . A ltern a tiv e ly , 
in  Reed Constructions Pty Ltd v Eire Contractors Pty 
Ltd [2 0 0 9 ]  N S W S C , M a crea d y  A sJ  w a s  u n w illin g  to

m ak e su ch  a p resu m p tio n , sta tin g  th e reaso n s that (at 
[35]):

... i f  a  sen d in g  m a il server can  lo c a te  a d om a in  it 
is try in g  to co n ta ct but can n ot for  so m e  reason s  
disp atch  th e co m m u n ica tio n  to the d esign a ted  u ser  
accou n t, it m a y  h o ld  on to  th e co m m u n ica tio n  for  
so m e  tim e in  order to  try again . A ltern a tiv e ly  a 
d estin ation  m a il server  m a y  b e  o ff- lin e  for so m e  
reason . T h erefo re, in  th e a b sen ce  o f  e v id en ce  to  
a ss ist  m e , I w o u ld  b e  reluctant to in fer that the  
recip ien t server r e c e iv e d  th e  em a il on  th e sam e  
d ay that it w a s  sent.

T h e v a r iety  o f  in terp retation  is  so m ew h a t  
un su rp risin g  g iv e n  th e breadth  o f  th e statutory  
d efin it io n  o f  an information system and the gen era l 
lack  o f  sem an tic  c la r ity  in h erin g  in  the co n cep t o f  a 
‘sy s te m ’. T h e B il l  d o e s  little  to  a llev ia te  this.
T h e n o tio n  o f  a co m m u n ica tio n  lea v in g  the control o f  the  
orig in ator appears c lo s e ly  a n a lo g o u s  to  p la c in g  a letter in  
th e p o st-b o x . A t first g la n ce , th e  d ifferen ce  b e tw een  the  
current d e fin it io n  o f  d isp atch  as requiring the  
co m m u n ica tio n  to  enter an in form a tio n  sy s te m  o u tsid e  
th e control o f  the orig in ator, as o p p o se d  to leaving an  
in form a tio n  sy s te m  u n d er th e con tro l o f  the originator, 
m a y  appear in co n seq u en tia l. In d eed , the E xplanatory  
M em ora n d u m  to  th e B il l  n o tes  that there m ay  b e  little  
d ifferen ce  in  practice; o n e  ex a m p le  h o w ev er , is  that the  
am en d m en t w il l  p reclu d e the tim e o f  d isp atch  b e in g  
co n stru ed  as at the t im e  an orig in ator hand s a d ocu m en t  
to  a third party to  sen d  v ia  e le c tro n ic  m ean s (as it w a s in  
SZAEG v  Minister fo r Immigration [2 0 0 3 ] F M C A  2 5 8 ).
O n e p o ten tia l m atter o f  in terpretation  that warrants 
m en tio n  is  h o w  th e ru les o f  d isp atch  ap p ly  to S oftw are  as 
a S er v ice  (S A A S ), or c lo u d  b a sed  information systems. 
T h e ex p lan atory  m em oran d u m  to  th e B ill  sta tes that n e w  
sec tio n  14(1):

... d o e s  n o t m ak e a d istin ctio n  b e tw een  an  
in form a tio n  sy s te m  that is , or is  not, under the 
control o f the user as w h ere  the parties are u s in g  
w e b -b a se d  e -m a il or S A A S  m o d e ls.

(T h e u se  o f  the term  ‘co n tr o l’ in  th is p a ssa g e  is  
u n fortun ate, to  sa y  the lea st, d u e  to the centrality  o f  the  
d istin ctio n  o f  w h eth er  an in form a tio n  sy s te m  is under the  
‘co n tro l’ o f  an or ig in ator to  th e tim e o f  d isp atch ). For  
in sta n ce , i f  th e or ig in ator is  u s in g  G o o g le ’s ‘g m a il’, the  
or ig in a to r’s co m p u ter  or d e v ic e  from  w h ic h  the  
e le c tro n ic  co m m u n ica tio n  is  ty p ed  or in p u tted  co u ld  
p o ten tia lly  co n stitu te  th e re levan t ‘in form a tio n  sy ste m  
un d er th e co n tro l o f  th e o r ig in a to r’. A ltern ative ly ,
‘g m a il’ co u ld  co n stitu te  the re lev a n t in form ation  sy stem , 
in  w h ich  c a se  the serv ic e  p ro v id er  (G o o g le  in  th is  
in sta n ce) m a y  co n stitu te  ‘th e party w h o  sen t [the 
e le c tro n ic  co m m u n ica tio n ] on  b e h a lf  o f  the o r ig in ator’. 
B u t, th en  aga in , G o o g le  m a y  b e  con stru ed  as s im p ly  an  
‘in term ed iary’, rather than an orig in ator (th e d efin itio n  o f  
w h ic h  is  ex p la in ed  b e lo w  in  part 5).
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In lig h t o f  th is , further clarity  on  th e  c ircu m sta n ces  in  
w h ic h  an in form a tio n  sy s te m  w il l  b e  u n d er  th e co n tro l o f  
the or ig in ator is  d esirab le.
Time o f receipt (section 14A)

T he B il l  p ro p o ses  to  rep lace  se c t io n  1 4 (3 -4 )  o f  the A c t  
w ith  p ro p o sed  sec tio n  14A , w h ic h  w il l  ch a n g e  th e tim e  
o f  rece ip t o f  an e lec tro n ic  c o m m u n ica tio n  from  th e  tim e  
w h e n  it enters an a d d r esse e ’s d es ig n a te d  in fo rm a tio n  
sy stem , to  th e  tim e:

(a) w h e n  the e lec tro n ic  co m m u n ica tio n  b e c o m e s  
ca p ab le  o f  b e in g  re tr ieved  b y  th e  a d d ressee  at 
an e lec tro n ic  address d es ig n a te d  b y  the  
ad d ressee; or

(b) i f  th e  e lec tro n ic  co m m u n ica tio n  is  r e c e iv e d  at 
another e lec tro n ic  address o f  the ad d ressee , 
w h e n  the e lec tro n ic  co m m u n ica tio n  h as b e c o m e  
ca p ab le  o f  b e in g  retr ieved  b y  th e  a d d ressee  at 
that address, and when the addressee has 
become aware that the electronic 
communication has been sent to that address.

T h is ru le ap p lie s  regard less o f  w h eth er  th e in form a tio n  
sy s te m  su p p ortin g  th e e lec tro n ic  ad d ress is  at a d ifferen t 
lo c a tio n  to  th e  a d d r esse e ’s p la c e  o f  b u s in e ss . A  
co m m u n ica tio n  is  p resu m ed  to  b e  ca p a b le  o f  b e in g  
retr ieved  w h en  it reach es th e a d d r esse e ’s e lec tro n ic  
address -  h o w ev e r , th is can  b e  re fu ted  d ep en d in g  o n  the  
particular fa cts  (for in stan ce , w h ere  f irew a lls  or filters  
h a v e  p rev en ted  th e ad d ressee  from  retr iev in g  the 
co m m u n ica tio n ). In ad d ition  to  en tities  or p erso n s  
en g a g ed  in  co m m ercia l a c tiv it ie s , th e  n e w  sec tio n  1 4 A  
a p p lies  to  p erso n a l, fa m ily  or h o u se h o ld  co n su m er  
d ea lin g s  (th e B ill  d ev ia tes  from  th e C o n v en tio n  in  th is  
resp ect).
When an Address is Designated

In settin g  a rebuttable p resu m p tio n  as to w h en  a 
co m m u n ica tio n  is  ‘ca p ab le  o f  b e in g  re tr iev e d ’, rather  
than a co n cre te  rule on  the rece ip t o f  e le c tro n ic  
co m m u n ica tio n s , th e risk  o f  th e  rec ip ien t b e in g  in ca p ab le  
o f  re tr iev in g  the co m m u n ica tio n  (fo r  in sta n ce , d u e to  
filters, firew a lls  or o th er secu r ity  m ea su res) is  b a la n ced  
a ga in st th e o r ig in ator’s n eed  for a d eg ree  o f  certa in ty  as  
to  w h en  a co m m u n ica tio n  h as b e e n  re ce iv e d .
A lth o u g h  th e  A c t  d o e s  n ot attem pt to  d e fin e  ‘d e s ig n a te d ’, 
or w h a t w il l  co n stitu te  a d es ig n a te d  e le c tro n ic  address, 
th e in ten tion  ex p ressed  in  th e C o n v en tio n  w a s  that the 
test o f  a ‘d es ig n a ted  a d d ress’ w a s  to  b e  f le x ib le  and  
app roach ed  throu gh  a lo g ic a l a p p o rtion in g  o f  the risks  
and re sp o n sib ilitie s  o f  parties ex c h a n g in g  e lec tro n ic  
co m m u n ica tio n s. T hat is: on  the o n e  hand , a party w ith  
n u m erou s e lec tro n ic  ad d resses  sh o u ld  rea so n a b ly  b e  
ex p ec ted  to  d es ig n a te  a sp e c if ic  ad d ress for th e p u rp ose  
o f  co m m u n ica tio n s  w ith  the o th er party; and o n  th e other  
hand , a party sen d in g  a co m m u n ica tio n  sh o u ld  b e  
e x p ec ted  to  take care to  ascertain  that th e address is  the

m o st appropriate to  reach  th e  a d d r esse e  in  re lation  to  the 
su b ject or nature o f  th e  c o m m u n ica tio n .4
C larity  w ith  resp ect to  th e n o tio n  o f  a  ‘d e s ig n a te d ’ 
add ress is  d esira b le  a s  it  h as b e e n  su b ject to  op p o sin g  
con stru ction s b y  cou rts and  a d m in istra tive  b o d ies. 
M acread y  A sJ  in  Reed Constructions appears to  h ave  
p resu m ed  that any e le c tro n ic  ad d ress co n stitu tes  a 
d esig n a ted  address. H is  H o n o u r  lis te d  e x a m p les  o f  
w h ere  an e le c tro n ic  c o m m u n ica tio n  sen t to  an ad d ressee  
w ith o u t a d es ig n a te d  e le c tro n ic  ad d ress as (at [33]):

an e lec tro n ic  c o m m u n ica tio n  that is  p u t on to  a 
com p u ter read ab le  sto ra g e  m ed iu m , su ch  as a 
U S B  d rive or a C D  R O M ; sen t o v e r  a private  
netw ork; sen t th rou gh  so m e  o th er  k ind  o f  router  
that d o e s  n o t require a sp e c if ic  d estin ation ...;  or 
p u b lish ed  o n  th e internet.

A ltern a tiv e ly , in  a d e c is io n  b y  th e D e le g a te  o f  the  
C o m m iss io n er  o f  P aten ts, th e D e le g a te  con strued  
‘d es ig n a te d ’ as req u irin g  ‘s p e c if ic ’ or ‘e x p r e ss ’ 
d esig n a tio n  b y  an  a d d ressee , and  n o t m ere ly  an  
in d ica tio n  o f  an e le c tro n ic  ad d ress,5 c it in g  the United 
Nations Commission of International Trade Law Model 
Law on Electronic Commerce (M o d e l  L a w )  (w h ic h  has  
s in c e  b een  su p ersed ed  b y  the C o n v en tio n ).6

T h e C o n v e n tio n ’s m ore f le x ib le  approach  to  a ssess in g  
w h e n  an address is  ‘d e s ig n a te d ’, so  far as it is  u sed  to  
interpret th e am en d m en ts to  th e A c t, m a y  p ro v id e  a 
stron ger b a sis  for  an argum ent that, w h ere  an ad d ressee  
h a s a s in g le  e le c tro n ic  ad d ress, or w h ere  an e lectron ic  
add ress has b een  u se d  in  freq u en t co rresp on d en ce  w ith  a 
sen d er  o f  a co m m u n ica tio n , th is  add ress m ay b e  a 
‘d es ig n a te d ’ address.
Place o f dispatch and receipt (section 14B)

T h e B il l  p ro p o ses  to  ch a n g e  th e  ru le s  re latin g to  the  
p la c e  an e le c tro n ic  co m m u n ica tio n  is  sen t and received . 
A s  w ith  the current se c t io n  1 4 (5 ), th is  p la c e  is  taken to  
b e  a party’s p la c e  o f  b u sin ess . T h e p resu m p tio n s as to  
w h ere  a p arty’s p la c e  o f  b u s in ess  is  in  sec tio n  1 4 (6 )(a -c )  
are reta ined (n o w  p ro p o sed  sec tio n  1 4 B (2 )(c -e )) , but 
p ro p o sed  se c t io n  14 B  subord in ates th ese  presu m p tion s to  
the d efau lt p resu m p tio n s that:

(a) a p arty ’s p la c e  o f  b u s in ess  is  a ssu m ed  to  b e  the  
lo c a tio n  in d ica ted  b y  that party, u n le ss  another  
party d em o n stra tes that th e  party m ak in g  the 
in d ica tio n  d o e s  n ot h a v e  a p la c e  o f  b u sin ess  at 
that lo ca tio n ; and

(b) i f  a party h as n ot in d ica ted  a p la c e  o f  b u sin ess  
and h as o n ly  o n e  p la c e  o f  b u sin ess , it is  to be  
a ssu m ed  that that p la c e  is  the party’s p la ce  o f  
b u sin ess .

C a u tio n  is  n e e d ed  w h ere  u s in g  p eripheral inform ation  to 
d eterm in e the lo c a tio n  o f  a p arty ’s p la c e  o f  b u sin ess . 
P ro p o sed  sec tio n  1 4 B (3 ) sta tes that a loca tio n  is  n ot a 
p la c e  o f  b u sin ess  m ere ly  b ecau se:
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(a ) it is  w h ere  th e  eq u ip m en t and te c h n o lo g y  
su p p ortin g  an  in fo rm a tio n  sy s te m  u s e d  b y  a 
party  is  lo ca ted ; or

(b ) it is  w h ere  th e  in fo rm a tio n  sy stem  m a y  b e  
a c c e s se d  b y  o th er parties.

Further, p r o p o se d  se c t io n  1 4 B (4 )  sta tes that th e  fact that 
a party  m a k e s  u s e  o f  a d o m a in  n am e or em a il ad d ress  
c o n n e c te d  to  a sp e c if ic  co u n try  d o e s  n ot create a 
p resu m p tio n  that its  p la c e  o f  b u s in ess  is  lo ca ted  in  that 
cou n try .
T h e n e e d  to  d istin g u ish  th e  d ee m ed  lo c a tio n  o f  rece ip t as 
o p p o se d  to  th e p h y s ic a l lo c a tio n  re ce iv in g  an e le c tro n ic  
co m m u n ica tio n  is  ev id e n t from  th e g lo b a lise d  
c ir cu m sta n ces  o f  th e d ig ita l en v iron m en t and th e  
c o n se q u e n c e  that the lo c a tio n  o f  infrastructure  
su p p ortin g  in fo rm a tio n  sy s te m s  is  im m ateria l to  the  
lo c a tio n  an d  ju r isd ic tio n  o f  th e  parties (b e in g  factors  
pertin en t to  ru les  on  th e fo rm a tio n  o f  contract and  
c o n flic t  o f  la w s).

Use of automated message systems for 
contract formation

S ec tio n  15C  o f  th e B il l  p ro v id es  that:
“A  con tract fo rm ed  by:

(a ) T h e in tera ction  o f  an au tom ated  m e ssa g e  
sy s te m  and  a natural person; or

(b ) T h e in tera ction  o f  au tom ated  m e ssa g e  
sy stem s;

is  n o t in v a lid , v o id  or u n en fo rcea b le  on  th e  so le  
grou n d  that n o natural p erso n  re v ie w e d  or 
in terv en ed  in  ea ch  o f  th e  in d iv id u al ac tio n s carried  
ou t b y  th e au tom ated  m e s s a g e  sy ste m s or the  
re su ltin g  co n tract.”

T he B il l  d e f in e s  automated message system (A M S )  as:

“a computer program or electronic or other 
automated means used to initiate an action or 
respond to data messages in whole or in part, 
without review or intervention by a natural person 
each time an action is initiated or a response is 
generated by the system ”.

T he a m en d m en t r e c o g n ise s  that A M S s are a part o f  
m o d e m  e -co m m e r c e  p ra c tice s  and that th e a b sen ce  o f  
hum an in terv en tio n  sh o u ld  n o t p reclu d e contract 
form ation  or e f fe c t iv e n e s s . T y p ica l ex a m p les  o f  
A M S  are for  is su in g  p u rch a se  orders or p ro cess in g  
p urchase a p p lica tion s.
H o w ev er , se c t io n  1 5 D (2 )  p ro v id es  an ex c e p tio n  in  
situ ation s w h ere  a natural p erso n  m ak es an input error in  
co m m u n ica tin g  w ith  an  A M S  and w h ere  the A M S  d o e s  
not p ro v id e  th e  p erso n  w ith  an  op p ortu n ity  to  correct the  
error. In su ch  c ircu m sta n ces , the person  can  correct th e  
error (b u t n o t  re sc in d  or o th er w ise  term inate the  
contract), so  lo n g  as they:

(a ) n o tify  the other party as so o n  as p o ss ib le  after  
h a v in g  learn ed  o f  it; and

(b ) h a v e  n ot u se d  or re ce iv e d  an y  m aterial b en efit  
or v a lu e  from  the g o o d s  or serv ic es , i f  any, 
re ce iv e d  from  the other party.

When an offer is an invitation to treat

T h e B il l  in serts sec tio n  15B , w h ic h  m ak es c lear that a 
p ro p o sa l to  form  a contract, other than a p ro p osa l 
a d d ressed  to  o n e  or m ore sp e c if ic  p erso n s, w il l  o n ly  b e  
an in v ita tio n  to  m ak e o ffers  u n le ss  there is  a c lear  
in ten tio n  b y  th e p erso n  m ak in g  th e p ro p osa l to b e  boun d.
S e c tio n  15 B  ex ten d s  to in tera ctive ap p lica tion s for  the  
p la c em en t o f  orders, d esp ite  that su ch  ap p lica tion s can  
o ften  c o n v e y  the se n se  that a b in d in g  agreem en t is  b e in g  
co n c lu d e d . T h e ra tion ale for treating su ch  ap p lica tion s  
as m e r e ly  an o ffer  to  treat is  b a sed  o n  the gen era l 
p r in c ip le  that o ffers  o f  g o o d s  or serv ic es  that are o p en  to  
th e w o r ld  at large are n ot in ten d ed  to  b e  b in d in g , and  the  
d iff ic u lt ie s  for se ller s  w ith  lim ited  sto ck  sh o u ld  th ey  b e  
lia b le  to  fu lf il p u rch ase orders from  a virtu a lly  lim itle ss  
n u m b er o f  purchasers. T h is  sec tio n  w ill  l ik e ly  n o t a ffec t  
sa le s  b y  o n lin e  au ctio n  su ch  as occu r on  eb a y , am o n g  
oth er w e b s ite s , as a se ller  in  su ch  c ircu m sta n ces  
g e n era lly  m a n ifests  a c lear  in ten tion  to  b e  b ou n d  (a s  is  
g e n era lly  required  in  the term s and co n d itio n s  o f  su ch  
w e b s ite s ) .7

Other matters

O ther m atters ad d ressed  b y  the B ill  in clu d e:
(a ) D e fin itio n s  o f  or ig in ator and ad d ressee  c la r ifies  

that, in  the co u rse  o f  m ak in g  an e lec tro n ic  
co m m u n ica tio n , an y  in term ed iaries su ch  as 
servers or w e b -h o s ts  d o  n ot fa ll w ith in  the  
co n sid era tio n  o f  th e A c t  nor a ffec t the  
re la tion sh ip  b e tw e e n  originator and ad d ressee.

(b ) D e fin it io n  o f  p la c e  o f  b u sin ess  h as b een  rev ised  
to  in c lu d e b u s in ess  en tities , gov ern m en t, 
g o v ern m en t authorities and n on -p rofit b o d ie s .

(c )  D e fin it io n  o f  transaction  has b ee n  b road en ed  
from  “tran saction s o f  a n o n -co m m erc ia l nature” 
(a s  appears in  the current A c t) , to

(i)  an y  transaction  in  the nature o f  a 
contract, agreem en t or oth er  
arrangem ent; and

( ii)  an y  sta tem en t, dec laration , dem and, 
n o tice  or request, in c lu d in g  an o ffer  
and the a ccep ta n ce  o f  an o ffer, that the  
p arties are required  to m ak e or c h o o se  
to  m ak e in  co n n ec tio n  w ith  the  
form ation  or p erform an ce o f  a contract, 
agreem en t or other arrangem ent; and

(iii)  an y  transaction  o f  a n o n -co m m erc ia l 
nature.
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Conclusion

T h e creation  o f  u n iform  ru les  -  d o m e stic a lly  and  
in tern ation a lly  -  for e le c tro n ic  co m m u n ica tio n s  and  
tran saction s is  n ec essa ry  for  th e e f f ic ie n c y  o f  m an y  
sp h eres o f  d ig ita l in teraction . W h en  th e  A c t  w a s  first 
ad opted , it  w a s  b a sed  on  a p o lic y  of:

(a ) a d o p tin g  a ‘l ig h t’ regu latory  fram ew ork , 
a llo w in g  for f le x ib ility  su ffic ie n t  to  en co u ra g e  
th e  m ark et to  en ter in to  and lea d  th e  
d ev e lo p m e n t o f  e -c o m m e r c e  p ractice;

(b ) a d v a n cin g  th e p r in c ip les  o f  te c h n o lo g ic a l  
n eu tra lity  and fu n ctio n a l eq u iv a len c e  (m ea n in g  
that th e la w  sh o u ld  n o t d iscr im in a te  b e tw e e n  
form s o f  te c h n o lo g y , for in stan ce , p ap er or 
e le c tro n ic  d o cu m en tation ); and

(c )  ad o p tin g  in tern ation a lly  co n sisten t ru les.
T h e B ill  rem ain s true to  th is  p o lic y ; and p rim arily  se e k s  
to  c lear u p  particular u n certa in ties  surrounding e lec tro n ic  
contract form ation . H o w e v e r , as d isc u sse d  a b o v e , 
q u estio n s co n cern in g  th e tim e o f  d isp atch  and  rece ip t o f  
an e le c tro n ic  co m m u n ica tio n  rem ain  u n reso lv ed .

Interpretation  o f  k e y  co n cep ts  in  the A c t  in  courts and  
ad m in istra tive d e c is io n  m ak in g  h a v e  d iffere d  -  a  fact  
that in d ica tes  that m ore le g is la t iv e  g u id a n ce  m a y  b e  
n e e d e d  on  m atters su ch  a s  w h at c o m p r ises  an  
‘in form a tio n  sy s te m ’, w h e n  a sen d er  is  in  ‘co n tr o l’ o f  an 
in form a tio n  sy stem , an d  w h a t m ea su res or c ircu m sta n ces  
ca n  g o  tow ard s sh o w in g  that an e le c tro n ic  address is  the  
‘d e s ig n a te d ’ address o f  a recip ien t.
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