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T
he em phasis o n  the secon d  day  
w as the role and responsibility  
o f the m edia in Australia, par­
ticularly reform s to the current law.

Current p rogress o n  reform  to  the 
law  w as illustrated by tw o inquiries, the 
NSW Law Reform  Com m ission D efam a­
tion Inquiry and the Senate Standing  
Com m ittee o n  Legal and  Constitutional 
Affairs into Rights and O bligations o f  
the M edia, w ere discussed.

D efam ation law  reform  has b een  on  
the agen d a in N ew  South W ales for  
som e tim e. The last com prehensive  
exam ination o f  the law  w as u ndertaken  
by the Australian Law  Reform  Com m is­
sion b etw een  1 9 7 6  and 1979 . T here  
have b een  severalunsuccessful attem pts 
to establish uniform  national defam a­
tion law , currently there are  different 
law s in relation to  defam ation in e a ch  o f  
the States and Territories. Thus, a  n a­
tional broad caster m ust be aw are o f  
eight different sets o f defam ation laws!

In 1990 , N ew  South W ales, Q u een s­
land and Victoria d ecided  to  w ork  to ­
w ard uniform  law s in their respective  
States. Defam ation Bills w ere introduced  
into e ach  Parliam ent in N ovem ber 1991  
but the NSW bill w as referred to  a  
legislative com m ittee. The reco m m en ­
dation o f that com m ittee w as that defa­
m ation law  in NSW should be review ed  
by the NSW Law Reform Com m ission  
(NSWLRC).

Currently, the NSWLRC is exam ining  
the w ays in w h ich  defam ation law  
should be reform ed in NSW. The areas  
being exam ined  include: rem edies and  
procedures, review  o f dam ages, alter­
native rem edies an d  the role o f  judges 
and juries in defam ation actions. The  
final report o f the NSWLRC will be 
released in April 1994.

The secon d  m ajor inquiry is on e  
con ven ed  by the Senate Standing C om ­
m ittee on  Legal and Constitutional Af­
fairs. Its chair, B arney C ooney, outlined  
the inquiry’s term s o f referen ce. The  
Com m ittee is to  rep ort b y  31 M arch  
1994  o n  the rights and obligation o f the  
m edia, w ith particular referen ce to: the 
right to privacy an d  the right to  know ; 
the n eed  for journalists to  p ro tect the 
identity o f  their sou rces; the right of  
a cce ss  to the m edia by m em bers o f the 
public; courts an d  Tribunals and the 
m edia; journalistic ethics and discipli­
nary p rocesses for journalists.

T h e secon d  session focu ssed  o n  re­
porters’ sou rces and their protection . 
T he tw o speakers w ere Neil M cPhee  
QC, a  defam ation law yer and Q uentin  
D em pster, a  journalist. T he m ain issue 
in this d ebate is w h eth er journalists 
ought to  be afforded ‘privilege’ against 
the disclosure o f  sources. T he only  
oth er profession w hich  has a n  ‘absolute  
privilege’ against disclosure o f  inform a­
tion is the legal profession.

T he issue o f  w h eth er a  journalist 
should b e able to p rotect his o r h er  
sou rce is a  v e x e d  issue for the law , 
particularly in the co n text o f defam a­
tion proceedings. Currently, a  journalist 
ca n  be com p elled  to reveal their source. 
T here w as discussion o f  the recen t 
spate o f con tem p t proceed in gs w hich  
have b een  brought against journalists 
w ho refused to n am e their sources.

It would seem that the most likely 
reform to this area of the law would be 
an amendment to the various Evidence 
Acts in each jurisdiction, giving the 
judge discretion as to whether a jour­
nalist should be compelled to reveal 
their source. The test which is adopted 
in English courts is one of necessity, not

sim ply relevance (as is currently the test 
in NSW cou rts).

T he final session, ‘Recognition of  
M edia Rights’, involved an  exam ination  
o f the law  as it currently stands in 
relation to  free sp eech . Professor Cheryl 
Saunders, D irector o f  the Centre for 
C om parative Constitutional Studies at 
the University o f M elbourne, focussed  
o n  tw o re ce n t decisions o f  the High  
Court w h ich  seem  to im ply that there is 
p rotection  o f  som e kind for political 
sp eech . This raises the question of  
w h eth er the Australian public w ould  
like to see stronger protection  for free 
sp eech  o r  w h eth er ou r dem ocratic p roc­
esses sp eech  afford adequate p rotec­
tion. She pointed  to  o th er com m on  law  
countries su ch  as N ew  Zealand and  
Canada, both  o f  w hich  have specifically  
en acted  a  Bill o f  Rights.

T h e exten t o f this ‘im plied freedom  
o f political sp e e ch ’ will be tested fur­
th er in tw o m ore cases w hich are  to be 
h eard  in the n ear future. B oth  con cern  
the law  o f defam ation.

M ark Arm strong, D irector o f  o f the 
Centre for M edia an d  T elecom m un ica­
tions Policy ad vocates the en actm en t o f  
a  Bill o f  Rights to p ro tect free sp eech  in 
Australia. H e d oes not believe that w e  
should sim ply rely o n  judicial p ro ­
n ou n cem en ts o f such  rights. H e b e­
lieves that w e  n eed  legislative reform  in 
o rd er to p ro tect such  rights such  as: 
specific freedom  o f sp eech  law s; ‘shield  
law s’ to  p ro tect journalists; law s to 
p ro tect ‘w histleblow ers’ and a  general 
requirem ent w ithin the law  to  have  
regard  to m edia freedom s and resp on ­
sibilities.

A report from Day 3 o f the conference:. 
Access to the Spectrum and the New 
Radiocommunications Act, w ill be included in 
Update No 15.
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