
a) satellite subscription television 
broadcasting services,

b) subscription television broadcast
ing services utilising delivery 
mechanisms other than satellite, 
and

c) subscription television narrowcast
ing services.

It is the Parliament’s stated intention 
that pay TV should provide new opportu

nities for the film and television produc
tion industry, through an increased de
mand for programs, which is expected to 
provide jobs and contribute to the devel
opment of creative Australian product.

Consequently, section 102 of \}oe Broad
casting Services Act 1992 sets the mini
mum new Australian drama expenditure 
requirement on subscription broadcast
ing television (pay TV) licensees.

Section 102. states:
Each subscription television broad

casting licence is subject to the condition 
that, if the licensee provides a service 
devoted predominantly to drama pro
grams, the licensee will, for each year of 
operation, ensure that at least 10% of the 
licensee’s program expenditure for that 
year in relation to that service is spent on 
new Australian drama programs.

Draft pay TV guidelines for the Implementation of the 'new 
Australian drama' Licence Condition

Overview

It is the Parliament’s stated intention 
that pay TV should provide new opportu
nities for the film and television produc
tion industry, through an increased de
mand for programs that is expected to 
provide jobs and contribute to the devel
opment of Australian creative product. In 
particular section 102 of the Broadcast
ing Services Act 1992 sets a minimum 
new Australian drama expenditure re
quirement on some pay TV licensees.

These guidelines have been pro
duced to provide some certainty as to 
the practical application of section 102. 
The draft guidelines should be read in 
conjunction with the Act. The ABA’s 
intention is not to prescribe accounting 
standards but to facilitate compliance 
with section 102. The guidelines do not 
proport to be exhaustive; a practice not 
described in these guidelines should 
not be taken to be authorised by its 
omission.

Industry practices

The ABA anticipates the pay TV indus
try will develop a range of practices in 
acquiring and broadcasting program ma
terial. These guidelines anticipate issues 
that may emerge as the industry develops.

In most cases it is anticipated that 
each licensee will maintain a program 
inventory and that as programs are used 
the value of the inventory will be charged 
to the profit and loss account of the 
licensee as expenditure. Where a por
tion of this expenditure relates to a 
predominantly drama service, this por

tion will then form the basis for assess
ing the compliance o f the licensee with 
section 102.

Special condition relating to 
Australian content

102. Each subscription television broad
casting licence is subject to the condition 
that, if the licensee provides a service 
devoted predominantly to drama pro
grams, the licensee will, for each year of 
operation, ensure that at least 10% of the 
licensee’s program expenditure for that 
year in relation to that service is spent on 
new Australian drama programs.

Definitions

For the purpose of these Guidelines 
the following definitions apply:

Australian drama program is de
fined in section 6 (1) of the Act and ap
pears in Appendix 1 of these guidelines.

Drama program has the meaning 
given in section 6 (1) of the Act, modified 
to apply to all subscription broadcasting 
television licences, not just satellite sub
scription television broadcasting services. 
The original definition appears in Appen
dix 1 of these guidelines.

licensee in the context of these Guide
lines refers to the licensee of a subscrip
tion broadcasting television service, un
less otherwise stated.

Market value means a value calcu
lated on the basis of the expected price for 
which an asset could be sold if offered on 
an open market to any buyer.

New Australian drama program

30 D e c e m b e r  1992
means an Australian drama program that 
has its first presentation on a subscription 
broadcasting television service, and has 
not been presented on another broadcast 
television service or narrowcast televi
sion service.

Service devoted predominantly to 
drama programs (predominantly 
drama service) means a subscription 
television broadcasting service that 
presents drama programs for 50% or more 
of the total time that the service is avail
able over the year concerned.

Program is defined in section 6 (1) of 
the Act and appears in Appendix 1 of 
these guidelines.

Program expenditure is the usage 
and amortisation of program rights owned 
by a licensee that is charged to the profit 
and loss account of the licensee com
pany. Costs included in program expendi
ture should relate directly to the cost of the 
program rights. Program expenditure 
should not include costs associated with 
incomplete programs or incidental costs 
such as administrative overheads or ac
quisition and promotion costs or trans
mission costs. Program expenditure 
should not include abnormal items such 
as a write down in program rights.

Program rights means the right to 
broadcast a program on a particular type 
of television service. This right may derive 
from ownership of the copyright of the 
program or from a contractual arrange
ment with the owner of the copyright or a 
person authorised by the copyright owner.

Related party has the same mean
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ing as in the Accounting Standards Re
view Board’s standard Related Party 
Transactions (ASRB 1017).

Year means the financial year o f the 
licensee company.

J ointly acquired program
R IGH TS

Where a licensee acquires program 
rights in addition to those intended for 
broadcast on a predominantly drama 
service, and the value of these program 
rights is lower than if they had been 
acquired separately for each service, 
the value o f the program rights intended 
for the predominantly drama service 
should reflect the savings achieved 
through joint negotiation. Accordingly, 
the predominantly drama service should 
not bear an unequal burden in the cost 
o f the program rights.

Sale of program rights.

Where program rights that are ac
quired by a licensee are sold in part or 
whole to another party, only the re
sidual value of the program rights used

by the licensee should be included in 
program expenditure. The residual value 
should be calculated as the value o f the 
program rights at the time o f the sale less 
the price charged for a portion or all of 
the program rights sold and less the 
market value of any benefit associated 
with the sale accruing to the licensee. 
The residual value cannot be negative.

Related party transactions

Where program rights are purchased 
or sold by the subscription television 
broadcast licensee from or to a related 
party, the value of the program rights 
used to calculate program expenditure 
should be the market value of those 
rights.

Information sources

Program expenditure should be cal
culated using program expenditure fig
ures consistent with the audited annual 
accounts of the licensee company for 
the year concerned.

licensees should maintain separate 
records of new Australian drama ex

penditure and total program expendi
ture for each predominantly Australian 
drama service. Licensees should also 
maintain records of the acquisition costs 
o f program rights.

Related considerations

The ABA may declare under section 6 
(3) of the Act that a program that meets 
part (a) (both reproduced in appendix 1) 
of the definition of an Australian drama 
program is not an Australian drama pro
gram. These sections of the legislation 
apply to situations where a program is an 
Australian drama program as defined by 
part (a) because it is:

...made wholly or substantially in Aus
tralia or in an external Territory and has 
a significant Australian content...

but, under s 6 (3), where it,

...has non-Australian content of such sig
nificance that it should not be treated as 
an Australian drama program...

This power would be used to deal 
specific situations where the intent of 
the Parliament and the objects o f the Act 
were not met by the definition.

In q u ir ie s  in  r e l a t io n  to  th es e  g u id e l in e s  s h o u l d  b e  d ir e c te d  t o :

(Program aspects) (Financial aspects)
Nick Herd Paul Myers
Programs Division licensing Division

Phone
Domestic:
(02) 959 7813 (02) 959 7973
International:
61 2 959 7813 61 2 959 7973
Fax: Domestic (02) 954 4328

International 6 l 2 954 4328
DX: 10528 North Sydney

Street Address: Postal Address:

Level 1 PO Box 1308
76 Berry Street North Sydney NSW 2059
North Sydney
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APPENDIX 1

Ex t r a c t s  f r o m  th e  B r o a d c a s t in g

6.(1) In this Act, unless the contrary 
intention appears: ...
‘Australian drama program’, in re
lation to a satellite subscription 
television broadcasting licence, 
means a drama program:
(a) that has been made wholly or 

substantially in Australia or in 
an external Territory and has 
a significant Australian con
tent; or

(b) that has been made in pursu
ance of an agreement or ar
rangement entered into be
tween the Government of 
Australia or an authority of 
the Government of Australia 
and the Government of an
other country or an authority 
of the Government of another 
country; or

(c) that is to be treated as an Aus
tralian program under an 
agreement between Australia 
and another country; or

(d) in relation to which a certifi
cate under Division 10BA of 
Part HI of the Income Tax As
sessment Act 1936 has been 
issued; or

(e) that would, if it were not a 
program of the kind referred 
to in paragraph (d) or (e) of

Ser v ic e s  A c t  1992

the definition of ‘drama pro
gram’, be entitled to such a 
certificate; or

(0  would be an Australian drama 
program for the purposes of a 
standard relating to Austral
ian content that is in force 
under paragraph 122(2Xb); 

but does not include a program in 
relation to which a declaration 
under subsection (3) is in force;...

‘drama program’, in relation to a 
satellite subscription television 
broadcasting licence, includes:
(a) a feature film of the kind that 

is commonly screened as a 
main attraction in commer
cial cinemas; and

(b) a film that is similar in nature 
to a feature film but was pro
duced for broadcasting on tel
evision; and

(c) a mini series produced for 
broadcasting on television 
comprising an extended but 
self-contained drama and that 
is designed to be broadcast in 
2 or more sequential parts; 
and

(d) a drama series produced for 
broadcasting on television that 
comprises a potentially un

limited number of episodes 
each of which:

(i) has a self-contained plot; and
(ii) can be broadcast in any or

der; and
(e) a continuing drama series pro

duced for broadcasting on tel
evision that comprises a po
tentially unlimited number of 
episodes that are arranged into 
a consecutive series for broad
casting; ...

‘program’, in relation to a broad
cast service, means:
(a) matter the primary purpose of 

which is to entertain, to edu
cate or to inform an audience; 
or

(b) advertising or sponsorship 
matter, whether or not of a 
commercial kind; ...

(3) The ABA may, if it is satisfied that 
a drama program of the kind re
ferred to in paragraph (a) of the 
definition of ‘drama program’ in 
subsection (1) has non-Australian 
content of such significance that it 
should not be treated as an Aus
tralian drama program, declare that 
it is not an Australian drama pro
gram.

□
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