
ABXQ Update

On 1 June, the ABA announced that Mr Kerry Stokes was not 
in position to exercise control of Sunraysia Television Limited. 
This had the effect of narrowing the focus of the Seven 
investigation to the terms set out below.

Seven investigation update

M
r K erry S tokes is n o t in b re a ch  

o f  th e ‘o n e  statio n  to  a m ark et’ 

lim it u n d er th e Broadcasting 
Services Act 1992  b e ca u se  h e  d o e s  n ot 

con trol Sunraysia T elevision Lim ited, the  

A BA  a n n o u n ce d  o n  1 Ju n e .
M r Stokes h as h old ings in th e S even  

n etw ork  an d  in Sunraysia T elevision  

Lim ited (w h ich  th ro u g h  its subsidiary  

Sw an T elevision  an d  R ad io  B ro a d c a s t

ers Pty Ltd, h old s th e lice n ce  o f  the  

C hannel N ine affiliate in P erth , STW  

P erth ). B o th  S even  an d  Sunraysia b ro a d 
ca st to  th e P erth  television  m arket.

A lth o u g h  M r S to k e s ’ h o ld in g s  in  

Sunraysia w e re  at 1 9 .4  p e r  c e n t as o f  22  

M ay 1 9 9 5  (w h ich  e x c e e d s  th e 15 p e r  

ce n t limit a b o v e  w h ich  a p erso n  is 

d e e m e d  to  b e  in co n tro l), th ere  is p ro o f  

w h ich  h as satisfied  th e A BA  that h e  is 

n o t in con tro l.

M r Stokes w a s  req u ired  to  giv e the  

A B A  e v id e n ce  o n  oath , as w ell as subm it 

sw o rn  d o cu m e n ta ry  e v id e n ce  in o rd e r  

to  su p p o rt his claim  that h e  is n o t in  

co n tro l o f  Sunraysia (s e e  su m m ary  o f  

e v id e n ce ). Ms E va P re sse r (th e  larg est  

sh areh o ld er in Sunraysia T elevision  Ltd 

at 4 5 .8 4  p e r  ce n t), a lso  sub m itted  sw o rn  

d o cu m e n ta ry  e v id e n ce  th at Mr Stokes  

d o e s  n o t co n tro l Sunraysia. T h e  A B A  has  

fo u n d  n o  o th er e v id e n ce  to  co n trad ict  

that p ro v id ed  b y M r S tokes an d  Ms 

P resser in relatio n  to  this issue.

T h e  A BA  m a d e  its d ecisio n  as p art o f  its 

o n g o in g  inquiry into co n tro l o f  th e Seven  

N etw ork.

T h e  A BA  will co n tin u e  to  in vestigate  

w h eth er N ew s Ltd, M r S tok es a n d /o r  

T elstra, a re  a sso cia te s  in relation  to  c o n 
trol o f  th e S even  N etw ork  Ltd. T h e  

length  o f  the p ro ce d u re  will d e p e n d  on  

the full e x te n t o f  m atters w h ich  req u ire  

th e  A B A ’s con sid eration .

Summary of evidence from  
Mr Kerry Stokes that he is 
not in control or in a 
position to exercise control 
of Sunraysia Television 
Limited

1. G ard en  P ark  P ty Lim ited  ( ‘G ard en  

P a rk ’), a w h olly  o w n e d  sub sid iary  o f  

A ustralian  C apital Equity Pty Lim ited  

( ‘A C E ’)  the co m p a n y  o f  w h ich  M r Stokes  

is C h airm an, is th e  reg istered  h o ld er o f  

1 9 .3 4  p e r  ce n t o f  Sunraysia T elevision  

Lim ited ( ‘S un raysia’)  w h ich  th rou gh  its 

sub sid iary  Sw an T elevision  & R adio

B ro a d ca ste rs  P ty Lim ited  ( ‘Sw an  T elevi

s io n ’)  h old s a television  lice n ce  in Perth , 

W e ste rn  A ustralia.
2. G ard en  P a rk ’s sh ares in Sunraysia  

w e re  a cq u ired  as a resu lt o f  a  failed  and  

h ostile  ta k e o v e r bid.
3. T w o  o th e r sh areh o ld ers  o f  Sunraysia  

e a c h  h a v e  a  la rg e r sh a re h o ld in g  in 

S unraysia th an  G ard en  P ark . C o m p an ies  

co n tro lle d  b y Ms E v a P re sse r  ( ‘P re s se r’)  

h old  4 5 .8 3 7  p e r  ce n t o f  th e  sh ares. W IN  

T elevision  N SW  Pty Lim ited  a n d  its a sso 

cia tes  ( ‘W IN ’)  h old  2 1 .8  p e r  ce n t of  

Sunraysia.

Section 170 B R O A D C A S TIN G  SERVICES A C T  1992

\ Investigation into control of Seven Network Limited - Terms of Reference
\ T h e Australian B ro ad castin g  A uthority (A B A ) has d ecid ed  to  co n d u ct an  investigation  

i into w h eth er N ew s Lim ited, e ith er a lo n e  o r  to g eth er w ith  an  a sso cia te , h as b re a ch e d  

s a n y  p rov isio n  o f  th e  Broadcasting Services Act 1992  ( th e  A ct) s in ce  1 Ja n u a ry  

119 9 5 :
I In  p articu lar, th e  A B A  h as d e cid e d  to  in vestigate:
I ■  w h e th e r N ew s Lim ited, e ith er a lo n e  o r  to g e th e r w ith  an  a sso cia te , is in a  

* p ositio n  to  e x e rc ise  co n tro l o f  S even  N etw ork  Lim ited  a n d /o r  an y  co m m e rcia l  

{ television  b ro a d ca stin g  lice n ce  co n tro lle d  b y  Seven  N etw ork  Lim ited;

\ ■  w h e th e r N ew s Lim ited, eith er a lo n e  o r  to g e th e r w ith  a n  asso cia te , h as

b re a c h e d  p a ra g ra p h  6 0 (b )  o f  th e A ct w h ich  p rohibits a  p e rs o n  fro m  b e in g  in a  

p o sitio n  to  e x e rc is e  co n tro l o f  a co m m e rcia l te levision  b ro a d ca stin g  lice n c e  an d  

a  n e w sp a p e r th at is a sso cia te d  w ith  th e  lice n ce  a re a  o f  th e  lice n ce  an d  

I a cco rd in g ly  w h e th e r N ew s Lim ited, e ith er a lo n e  o r  to g e th e r w ith  an  a sso cia te , 

I h a s  co m m itted  an  o ffe n ce  p u rsu an t to  se ctio n  6 6  o f  the A ct in re s p e ct o f  a n y  su ch
l b re a ch ;

■  w h e th e r N ew s Lim ited, e ith er a lo n e  o r  to g e th e r w ith  a n  asso cia te , h as  

b re a c h e d  su b sectio n  5 7 (1 )  o f  th e A ct w h ich  p roh ib its a  fo reig n  p e rso n  from  b ein g  

\ in a  p ositio n  to  e x e rc is e  co n tro l o f  a  co m m e rcia l te levision  b ro a d ca stin g  lice n c e  

| an d  a cco rd in g ly  w h e th e r N ew s Lim ited, e ith er a lo n e  o r  to g e th e r w ith  an  

f a sso cia te , h as co m m itte d  an  o ffe n ce  p u rsu an t to  se ctio n  6 6  o f  th e  A ct in re s p e ct  

o f  a n y  su ch  b re a ch ;

| ■  w h e th e r N ew s Lim ited, o r  a n  a sso cia te  o f  N ew s Lim ited, h as b re a c h e d
| su b sectio n  6 4 (1 )  o f  th e  A ct, w h ich  req u ires  a  p e rs o n  w h o  b e c o m e s  aw are  th at h e  

I o r  sh e  is in a p ositio n  to  e x e rc is e  co n tro l o f  a  lice n c e  to  n otify  th e  A BA  in w ritin g  

| o f  th at p ositio n ;

f ■  w h e th e r N ew s Lim ited  h as p ro v id ed  a  co m m e rcia l telev isio n  b ro ad castin g  

se rv ice  w ith o u t b ein g  lice n se d  to  d o  s o  in b re a ch  o f  se ctio n  131 o f  th e A ct.

(1  Ju n e  1 9 9 5 )
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4. Neither Garden Park nor ACE has any 
contract, arrangem ent or understanding  
(w hether formal or informal) with either 
Presser or with WIN.
5. Neither Mr Stokes nor any person  
associated with Garden Park or ACE 
holds the position of director of either 
Swan Television or Sunraysia.
6. Neither Garden Park nor ACE is in a 
position to exercise control of Sunraysia. 
Neither Garden Park nor ACE is, with 
any associate, in a position to exercise  
control of Sunraysia.
7. Neither Garden Park nor ACE is in a 
position (w hether directly or indirectly 
and including with any associate) to 
exercise control of the selection or p ro
vision of any proportion of the p ro
gram s broadcast by Swan Television.
8. Neither Garden Park nor ACE is in a 
position (w hether directly or indirectly 
and including with any associate) to

exercise control of any proportion of the 
operations of Swan Television.
9- Neither Garden Park nor ACE is in a 
position (w hether directly or indirectly 
and including with an associate) to exer
cise control of any proportion of the 
operations of Sunraysia.
10. Neither G arden Park nor ACE is in a 
position, including with any associate, 
to exercise, in any m anner w hatsoever, 
w hether directly or indirectly, direction  
or restraint over any substantial issue 
affecting the m anagem ent or affairs of  
Sunraysia or of Swan Television.

11. N one of Sunraysia, Swan Television  
and their respective directors acts, or is 
accustom ed to act, or under a contract or 
an a rra n g e m e n t o r u n d erstan d in g  
(w hether formal or informal) is intended  
or exp ected  to act in accord ance with 
the directions, instructions or wishes of, 
or in con cert with, any or one or m ore of 
Garden Park, an associate of Garden  
Park or the directors of Garden Park.
12. Neither Garden Park nor ACE is in a 
position, either alone or with an associ
ate, to veto any action taken by the 
boards of Swan Television or Sunraysia 
or to appoint or secure the appointm ent 
of, or veto the appointm ent of, any  
m em ber of the boards of Swan Televi
sion or Sunraysia.

Neither Sunraysia nor Swan Televi
sion, nor m ore than 50 per cent of its 
directors are accustom ed to act, nor, 
pursuant to any contract, arrangem ent 
or understanding (either formal or infor

m al) are they intended to act in accord 
ance with the directions, instructions or 
w ishes of, or in concert with, Garden  
Park or ACE either acting individually or 
together.

Summary of evidence from Ms 
Eva Presser that Mr Kerry Stokes 
is not in control or in a position 
to exercise control of Sunraysia 
Limited
1. To the best of Ms Presser’s know l
edge and belief the shareholding inter
ests in Sunraysia Television Limited held

by Mr K M Stokes, Garden Park Pty Ltd 
and interests associated with Mr Stokes 
( ‘the Stokes interests’)  do not enable him  
to exercise control of Sunraysia Televi
sion Limited ( ‘the com p an y’) or the 
com m ercial television licence held by 
Swan Television and Radio Broadcast
ers Pty Limited ( ‘the licensee’).
2. To the best of Ms Presser’s knowl
edge and belief:
2.1 Neither Mr Stokes nor the Stokes 
interests acting either alone or with an 
associate, is in a position to exercise  
control of the licensee or the com pany;

■  Mr Stokes is not the licensee;
■  Neither Mr Stokes or the Stokes 
interests, either alone or together with 
an associate of Mr Stokes or the 
Stokes interests, is in a position to 
exercise, directly or indirectly, con 
trol of the selection or provision of a 
significant proportion of the programs 
broadcast by the licensee.
Neither Mr Stokes or the Stokes inter

ests, either alone or together with an 
associate of Mr Stokes or the Stokes 
interests, is in a position to exercise, 
directly or indirectly, control of a signifi
cant proportion of the operations of the 
licensee in providing broadcasting serv
ices under the licence.
2.2 Neither Mr Stokes or the Stokes 
interests, either alone or together with 
an associate of Mr Stokes or the Stokes 
interests, is in a position to:

■  veto any action taken by the 
board of directors of the licensee or 
com pany;
■  appoint or secure appointm ent 
of, or veto the appointm ent of, at 
least half of the board of directors of 
the licence or the com pany;

exercise in any other m anner, w hether 
directly or indirectly, direction or re
straint over any substantial issue effect
ing the m anagem ent or affairs of the 
licensee or the com pany.
2.3 Neither Mr Stokes or the Stokes 
interests, either alone or together with 
an associate of Mr Stokes or the Stokes 
interests, is in a position to exercise  
control of:

■  the licensee or the com pany or 
m ore than 50 per cent of its directors;
■  the licensee or the com pany un
der a formal or informal contract, 
arrangem ent or understanding. 3
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