
ABARlUpdate

The ABA has decided to appeal against the recent Federal Court decision that the 
Australian Content Standard for commercial television is to include New Zealand 
programs.

T he ABA has decided to 
a p p e a l ag ain st th e  
recent Federal Court 

decision that the Australian 
Content Standard for com m er
cial television is invalid in so  
far as it does not include New  
Zealand program s.

In a Notice of A ppeal to the 
Full Federal Court, the ABA 
has sought a review  of the 
ruling that it w as open to the 
ABA to determ ine a standard  
w hich is consistent with the  
Protocol on Trade in Services 
(the Protocol) o f the Australia 
New Zealand Closer Econom ic  
Relations - Trade A greem ent 
(CER A greem ent).

In his ju dgm en t, Ju s tic e  
Davies had p rop osed  that the 
obligation for com m ercial tel
evision stations to broadcast 
Australian program s could be  
reduced  by the extent that 
they broadcast New Zealand  
program s. The ABA is of the 
view  that such an ap proach  
could frustrate the cultural 
policy objective o f the B ro a d 
ca s tin g  Services Act 1992.

T h e  A u stra lia n  C o n te n t  
Standard for com m ercial tel
evision, w hich w as im ple
m ented in January this year, 
requires the transmission of  
Australian m ade program s and  
minimum levels of Australian

p re s ch o o l p ro g ram s, ch il
d ren ’s dram a, adult dram a, 
and docum entaries.

Project Blue Sky, represent
ing the New Zealand film and  
television production indus
try, challenged the validity of  
the standard on the basis that 
it w as not determ ined in a 
m an n er consistent with Aus
tralia’s obligations under the  
CER A greem ent.

Ju stice  Davies also ruled that 
the Australian Content Stand
ard will remain in place while 
the ABA develops a new  stand
ard w hich is consistent with  
the P rotocol of the CER A gree
m ent. Com m ercial television  
licensees will have to m eet 
their Australian content obli
gations during this period, 
with any claim s for inclusion  
of N ew  Zealand program s b e
ing considered  on  a case by  
case  basis by the ABA.

The ABA has been  granted  
an exp edited  hearing o f the 
appeal in order that the court 
m ight deliver its judgm ent b e
fore the ABA determ ines the 
n ew  standard.

T he ABA has until 31 D e
cem b er 1996 to vary the Stand
ard to  include N ew  Zealand. It 
will therefore seek public com 
m en t on  the varied standard  
con cu rrently  with its appeal.

The review

In Septem ber 1995, the ABA 
co n clu d e d  a w id e-ran g in g  
public review  of the Austral
ian content requirem ents for 
com m ercial television. The 
new  Australian Content Stand
ard and variations to the Chil
d ren ’s Television Standards 
w hich cam e into effect on 1 
Jan u ary 1996 are the result of 
this extensive consultation by 
the ABA.

The ABA com m enced its for
mal review  of the standard  
applying to com m ercial televi
sion in July 1994. During the 
review  the ABA released a 
num ber of papers and draft 
standards for com m ent and  
received both written and oral 
submissions from m em bers of 
the broadcasting and produc
tion industries, representatives 
from N ew  Zealand and the 
public.

Review conclusion

In its review  the ABA cam e to 
the conclusion that there w as a 
real legal impediment to the 
recognition of N ew  Zealand  
persons and program s in the 
standard. The ABA took the 
view  that it w ould be outside

its'legal pow er to include New  
Zealand program s in the Aus
tralian Content Standard. The 
definition of ‘Australian pro
gram ’, for the purposes of the 
Australian Content Standard, 
does not include programming 
produced by New Zealanders.

Project Blue Sky took the 
view  that the ABA’s standard  
contravened Australia’s treaty 
obligations u nd er the CER 
Agreem ent by not according  
national treatm ent to New Zea
land program s.

Court decision

In his ruling of 2 August 1996, 
Ju stice  D avies has m ade clear  
that the ABA can n ot include  
N ew  Z ealand p erson s or p ro 
gram s as Australian for the  
p u rp o se  o f the A ustralian  
Content Standard. H ow ever, 
His H on ou r said it w as o th er
w ise op en  to the ABA to d e 
term ine a standard w hich is 
consistent w ith the Protocol 
on Trade in Services (th e P ro 
to co l) o f the Australia N ew  
Z ealan d  C lo se r E co n o m ic  
Relations - T rade A greem ent 
(CER A greem ent).
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