
regard to this clause in determ ining the 
suitability of the segm ent in question  
for b roadcast during a G classification  
zone.

The ABA found a breach  of section 2.7  
of the cod e w hich states,

L i c e n s e e s  m a y  b r o a d c a s t  a  n e w s  o r  c u r 

r e n t  a f f a ir s  p r o g r a m  c o n t a i n i n g  v is u a l  o r  

a u r a l  m a t e r i a l  w h i c h ,  in  t h e  l i c e n s e e ’s  

r e a s o n a b l e  o p i n i o n ,  is l ik e ly  t o  s e r i o u s l y  

d is tr e s s  o r  o f f e n d  a  s u b s t a n t i a l  n u m b e r  o f  

v i e w e r s  o n l y  if t h e r e  a r e  id e n t if i a b l e  p u b 

lic  i n t e r e s t  r e a s o n s  f o r  b r o a d c a s t i n g  t h e  

m a t e r i a l  a n d  if a d e q u a t e  p r i o r  w a r n i n g  is 

g i v e n  t o  v i e w e r s . ( s e e  C l a u s e  2 . 2 5 )

I n v e s t i g a

C om plaint

The ABA received  a com plaint about a 
segm ent contained  in the six o ’clock  
evening new s bulletin b road cast by 
TCN Channel Nine Pty Ltd (Channel 
Nine). The bulletin contained a news 
item about a m urder victim w hich used  
a photograph o f the w rong person as 
the m urder victim.

The com plainant alleged that the news 
item breached the following sections of 
the FACTS Code:

4 . 3  In  b r o a d c a s t i n g  n e w s  a n d  c u r r e n t  

a f f a i r s  p r o g r a m s ,  l i c e n s e e s :

4 .3 .1  m u s t  p r e s e n t  f a c t u a l  m a t e r i a l  a c 

c u r a t e l y  a n d  r e p r e s e n t  v i e w p o i n t s  fa ir ly ,  

h a v i n g  r e g a r d  t o  t h e  c i r c u m s t a n c e s  a t  

t h e  t im e  o f  p r e p a r i n g  a n d  b r o a d c a s t i n g  

t h e  p r o g r a m ;

4 . 3  2  m u s t  n o t  p r e s e n t  m a t e r i a l  in  a  

m a t t e r  w h i c h  c r e a t e s  p u b l i c  p a n i c ;

4 . 3 . 5  m u s t  n o t  u s e  m a t e r i a l  r e l a t i n g  t o  a  

p e r s o n ’s p e r s o n a l  o r  p r i v a t e  a f f a ir s , o r  

w h i c h  i n v a d e s  a n  i n d i v i d u a l ’s  p r i v a c y ,  

o t h e r  t h a n  w h e r e  t h e r e  a r c  i d e n t if ia b le  

p u b l i c  i n t e r e s t  r e a s o n s  f o r  t h e  m a t e r i a l  

t o  b e  b r o a d c a s t .

Relevant codes
A lso relevant to this m atter are  the 
follow ing codes:

1 .3 .  L i c e n s e e s  m u s t  e n d e a v o u r  t o  c o m 

p ly  f u lly  w i th  t h e  C o d e ,  b u t  a  f a i lu r e  t o  

c o m p l y  w ill n o t  b e  a  b r e a c h  o f  t h e  C o d e  if  

t h a t  f a i lu r e  w a s  d u e  to -

1 .3 .1  a  r e a s o n a b l e  m i s t a k e ;

The ABA did not uphold that part of 
the com plaint referring to sections 4 .3 .5

becau se:
■  the program  contained visual m ate
rial w hich, in the licensee’s reasonable  
opinion w as likely to offend a substan
tial num ber of view ers; and
■  the extent of the display o f nudity and 
titillation w as not w arranted in the pub
lic interest.

The ABA found a breach  of section  
4 .1 .2  of the cod e is intended to ensure 
that ‘new s and current affairs program s 
are presented with due care , having 
regard to the likely com position of the 
view ing audience at the time of b road
cast (and, in particular, the p resence of

t i o n s ...

and 4 .3 .2  of the FACTS Code for the 
follow ing reasons:
■  whilst Channel Nine had erred in 
presenting the w rong photograph in 
the new s item, the ABA did not consider 
this to am ount to an invasion of privacy  
as the broadcast of the photograph of 
the w rong person did not reveal m ate
rial relating to that p erson ’s personal or 
private affairs (4 .3 .5 ); and
■  the distress caused as a result of the 
broadcast of the incorrect photograph, 
w hile creating anguish for the relatives 
involved, did not am ount to public 
panic (4 .3 .2 ).

Accuracy
T h e  A B A  is a w a re  th a t th e re  are  
occasions w hen, in the com pilation of 
new s stories, errors are m ade. These  
m ay be due to tim e con stra in ts , or 
reliance on inform ation provided  by 
another person involved in an event. 
H ow ever, for a com m ercial television  
broadcaster to com ply with section 4.3.1  
of the FACTS Code, the ABA exp ects  
that the new s com pilation process be 
th o ro u g h ly  co n d u cte d  an d  th at all 
reasonable steps are taken to ensure  
the accu racy  of an item ’s visual and  
audio content.

In this case the correct photograph  
w as pointed out to the new s cam era
m an. H ow ever, additional material ad
jacent to the photograph was also filmed. 
T he ABA exp ects that, w here additional 
inform ation is gathered, w hether it be 
in the form  of pictures or sound, ap pro
priate steps are taken to verify the

children)’ b ecau se the licensee failed to 
present the segm ent in question with 
due care, having regard to the likely 
com position of the viewing audience at 
the time of broadcast and given the 
nature and frequency of the sequences  
shot on board the boat.

The netw ork advised that the ABA’s 
report will be circulated to all news 
directors and ‘Today Tonight’ produc
ers within the netw ork in order that 
they be aw are of the ABA’s decision.

accu racy  of the material. Such steps 
w ould ensure that correct photograph  
material is used in the production of a 
new s item.

Reasonable mistake
W hen determ ining w hat constitutes a 
reasonable mistake pursuant to section  
1 .3 .1  of the FACTS C od e, the ABA  
applied an objective test. The intention  
of the b roadcaster is not determinative. 
I n s te a d , th e  A B A  c o n s id e r s  th e  
circum stances of the particular case and 
determ ines w hether an ordinary and  
reaso n ab le  b ro a d ca ste r w ould  have  
m a d e  th e  m is ta k e . A re a s o n a b le  
broadcaster, w hen reporting crime such 
as m u rd e r, w o u ld  b e p a rticu la rly  
sensitive to the im pact of a new s item  
on victims and their families. In this 
regard, the ABA exp ects a high degree  
of care to be exercised  in the selection  
a n d  b r o a d c a s t  o f  v is u a l im a g e s  
accom panying a new s item.

The ABA found that the broadcast of 
the incorrect photograph failed to co m 
ply with section 4.3 .1  of the FACTS 
Code.

The Report of Investigation w as circu
lated in the Channel Nine new s room  
and journalists w ere instructed to take 
even greater care in identifying persons  
accurately and with appropriate sensi
tivity. 0
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