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Current and future issues in the Australian regulatory 
environment

N
in e te en  n inety  six  seem s 
d estin ed  to be an e x tra ­
ordinarily interesting year, if 
only for the reason that it is the year 
that precedes 1997.

Of course, this does not quite over­
shadow the fact that we are presently in 
the middle of a federal election cam­
paign and I have to say to you that 
nothing I say today represents the views 
of the Government.

The ABA is an independent statutory 
authority and the views I express repre­
sent, as usual, the views only of the 
ABA, not those of any political party.

In 1997 a number of matters of crucial 
importance to participants in the cable 
and satellite businesses will occur.

Of some of these we are already 
aware.

They include:
• the statutory ban on the allocation of 
satellite subscription television licences, 
other than for licences A, B and C, will 
end, and the ABA will be able to 
allocate any number of such licences;
• the statutory ban on advertising on 
pay TV will expire;
• the limits on cross-media ownership 
of the existing satellite subscription 
licensees will cease;
• the legislation to give effect to the 
government’s recently re-formulated 
telecommunications policy will be given 
effect;
• Austel will be abolished and will 
merge with the ACCC, in so far as its 
competition role is concerned, and with 
the SMA, in so far as as its technical 
role is concerned;
• the definition of carrier will be 
changed  to include anyone who 
co n tro ls  a ccess  to in frastru ctu re 
facilities, i.e. facilities that provide 
services which are significant to the 
extent that they should be subject to 
mandatory interconnectivity;
• a carrier  must provide in te r­
connection of network facilities to 
networks of other carriers; and

• an industry access forum is to be 
established with the ACCC and which 
will be responsible for developing the 
basis for carrier access undertakings for 
infrastructure and codes of practice for 
consumer issues.

The Broadcasting Services Act 1992 
also specifies two matters that the Min­
ister must review prior to 1 July 1997.

They are both found in s. 215 of the 
Act, which requires the Minister, before 
1 July 1997, to

( a )  c o n d u c t  a  r e v i e w  o f  t h e  t e l e v i s i o n  

b r o a d c a s t i n g  i n d u s t r y  to  a s s e s s  t h e  

n a t i o n a l  b e n e f i t s  t h a t  w o u l d  a c c r u e  if  

m o r e  t h a n  t h r e e e  c o m m e r c i a l  t e l e v i s i o n  

b r o a d c a s t i n g  s e r v i c e s  w e r e  p e r m i t t e d  in  

l i c e n c e  a r e a s ,  a n d

( b )  c o n d u c t  a  r e v i e w  o f  A u s t r a l ia n  

c o n t e n t  o n  s u b s c r i p t i o n  t e l e v i s i o n  

b r o a d c a s t i n g  s e r v i c e s ,  i n c lu d i n g  i n t o  th e  

f e a s ib i l i ty  o f  i n c r e a s i n g  to  2 0  p e r  c e n t  

t h e  l e v e l  o f  e x p e n d i t u r e  r e q u i r e d  u n d e r  

s . 1 0 2 .

Section 102 of the Act provides
S p e c i a l  c o n d i t i o n  r e l a t i n g  t o  A u s t r a l ia n  

c o n t e n t

1 0 2 .  E a c h  s u b s c r i p t i o n  t e l e v i s i o n  

b r o a d c a s t i n g  l i c e n c e  is s u b j e c t  to  t h e  

c o n d i t i o n  th a t ,  if  t h e  l i c e n s e e  p r o v i d e s  a  

s e r v i c e  d e v o t e d  p r e d o m i n a n t l y  t o  d r a m a  

p r o g r a m s ,  t h e  l i c e n s e e  w ill , f o r  e a c h  y e a r  

o f  o p e r a t i o n ,  e n s u r e  th a t  a t  l e a s t  1 0  p e r  

c e n t  o f  t h e  l i c e n s e e ’s  p r o g r a m  

e x p e n d i t u r e  f o r  t h a t  y e a r  in  r e l a t i o n  to  

th a t  s e r v i c e  is s p e n t  o n  n e w  A u s t r a l ia n  

d r a m a  p r o g r a m s .

Sixth channel re vie w

Draft terms of reference for the sixth 
channel review (the s. 215(1) review) 
were circulated by the Minister in late 
1995 to the m em bersh ip  o f the 
Broadcasting Industry Advisory Council 
(BIAC), with a 31 January 1996 return 
date.

On 20 January the Minister formalised 
a direction to the ABA to conduct an 
inquiry which will inform part of the 
review. However, terms of reference for 
the Ministerial review were not final­
ised prior to the calling of the election,

ABA C ha irm an , Peter W ebb
but the Minister is obliged by law to 
conduct the review.

Any future Minister will therefore need 
to consider the national benefits that 
might accrue from a fourth commercial 
network in order to complete the re­
view.

We had been working towards the 
production of an issues paper on the 
matter, and that paper would be likely 
to canvass a number of issues, includ­
ing the following.
• Given the present, albeit temporary, 
occupation of the sixth channel in some 
parts o f A ustralia by com m unity 
television interests, what claims, if any, 
do they have on the channel?
• What are the national benefits that 
would accrue if m ore than three 
commercial television broadcasting 
services were permitted in licence areas?
• How are these national benefits to 
be identified and assessed?
• What alternative uses for the sixth 
channel might be possible, and what 
national benefits, if any, would such 
uses accrue?
• What effect would the introduction 
o f d ig ital te rre stria l te le v is io n  
broadcasting have on the national 
benefits accruing if more than three 
such services were permitted in licence 
areas?
• What significance will em erging 
satellite technologies have on the 
television broadcasting industry over 
the next twenty years or so?
• What effect will the introduction of

M arch  1996 19



pay TV into Australia have on these 
national benefits?
• How, if at all, will the role o f 
Australia’s national services (ABC and 
SBS) be affected by any such changes?

The responses of the industry, includ­
ing the independent production indus­
try, interest groups, relevant govern­
ment agencies, community groups and 
individual Australians to the issues posed 
will be most instructive.

From a consumer point of view, the 
prospect of a fourth commercial service 
will seem very appealing.

At least it will seem appealing to over 
fifteen million Australians who have 
access to three commercial services.

But the one and a half million Austral­
ians who have access only to either two 
services (1 million) or one service (1/2 
million), will likely see this prospect 
through jaundiced eyes.

The handful of Australians (fifty thou­
sand) who have no access to any com­
mercial television services might also 
be underwhelmed by it all.

A fourth commercial service for the 
highly populated areas of Australia 
would only serve in their eyes to pro­
nounce the differences in service levels 
that already exist.

In truth, if one could be confident that 
a fourth network would represent a 
one-third increase in viewing satisfac­
tion over that which 91 per cent of 
Australians now enjoy, the case for 
moving forward would be strong. In­
deed, any increase in viewing enjoy­
ment might well justify a fourth net­
work.

The production industry would cer­
tainly welcome the opportunity, on the 
face of it, to create more Australian 
programs, although one can easily an­
ticipate a call for a review of the Austral­
ian content standard as a corollary of 
any decision to increase networks from 
three to four.

Advertisers are likely to see the obvi­
ous advantages in the scope that might 
exist for the creation of a larger com­
mercial television advertising ‘pie’.

In a paper prepared by the Bureau of 
Transport and Communications Eco­
nomics in late 1992, the distribution of 
advertising expenditure in the main 
media was surveyed over the years 1965 
to 1991.

The paper noted:
T h e  1 9 9 1  s h a r e  o f  a d v e r t i s i n g  

e x p e n d i t u r e  h e l d  b y  t h e  p r i n t  m e d i a  is  

7 . 5  p e r c e n t a g e  p o i n t s  b e l o w  t h e i r  1 9 6 5  

s h a r e  ( 5 6 . 8  p e r  c e n t )  w h i l e  t e l e v i s i o n ’s 

s h a r e  w a s  1 0 .9  p e r c e n t a g e  p o i n t s  a b o v e  

its  1 9 6 5  s h a r e  ( 2 3 . 4  p e r  c e n t ) .

However, most of the shift appears to 
have taken place in the two decades 
between 1965 and the mid-nineteen 
eighties.

In 1984, television’s share of advertis­
ing expenditure was 34.52 per cent, 
virtually identical to the 1994 figure.

Through the years 1971 to 1994 the 
average annual growth rate in current 
dollar terms of the total of advertising 
expenditure has been 11.79 per cent, 
and the expenditure level on advertis­
ing in Australia moved from $416m in 
1971 to $54l4m  in 1994, an increase of 
over 1300 per cent.

While the advertising pie was growing 
at an annual rate of 11.79 per cent, 
television’s share was growing at 13-44 
per cent.

The figures should augur well for 
future growth and robustness. But it 
would also be only reasonable to antici­
pate that quite formidable start-up prob­
lems would have to be dealt with by a 
putative fourth commercial service.

On the advertising front, for example, 
there will be adverse implications in the 
growth of the advertising ‘pie’.

In order to be competitive with the 
Seven, Nine and Ten networks, a fourth 
commercial service offering an addi­
tional 13 minutes an hour of non-pro­
gram matter, most of which is taken up 
by advertising, would need to offer 
programming of a standard commensu­
rate with that offered presently by the 
three networks.

Where would this programming come 
from? How does a newcomer get access 
to other programming which will be as 
attractive as that which is presently on 
offer, particularly, for example, sport­
ing programs?

It will be especially difficult to grow 
the audience size with programming of 
lesser quality, and it will be equally 
difficult to grow the advertising pie 
beyond current growth rates.

One of the unknown factors also at 
work in the mix is the effect that the 
advent of pay TV will have on commer­
cial television revenues.

ABA ̂ Update

Although pay TV providers are not 
allowed to advertise, this ban falls away 
on 30 June next year —  only 17 months 
away. ,

As well, audiences who are seduced 
by pay TV away from network televi­
sion will disappear from the rating fig­
ures, thereby perhaps eventually reduc­
ing the ability of the networks to charge 
as much for the apparently smaller 
audiences it will seem to be delivering 
to advertisers.

Of course, pay TV providers are now 
free, pending an appeal in the Federal 
Court, to retransmit the networks’ chan­
nels free of charge, and the networks 
are understandably resentful of this.

So the networks are coming to grips 
with increased competition already for 
advertising revenue and audiences.

We should not forget that, just over 
thirty years ago, two commercial serv­
ices that had had the field to themselves 
for a decade were joined in competition 
by a third, and nobody would now say 
that was a bad development which 
should now be overturned.

The ABA’s inquiry will be taking the 
long, but reasonable, view about viabil­
ity and we will be very keen to see some 
economic modelling about the future of 
the sector from those who wish to make 
submissions to the inquiry.

Pay T V  A ustralian content 
re vie w

This review relates to the levels of 
Australian program content on pay TV.

The obligations of the pay TV industry 
to Australian content levels has been 
confined to drama channels only, and 
was set at the level of 10 per cent of 
expenditure by the licensee on that 
channel.

The ABA last year released some draft 
guidelines on how this statutory provi­
sion might be interpreted, and the ABA 
is close to finalising revised guidelines.

But the Parliament has had second 
thoughts about the matter and the re­
view which the Minister must conduct is 
now expressed in much broader terms.

Again, the ABA will conduct an open 
and consultative inquiry into the matter.

The free-to-air broadcasters might be 
likely to petition for an increase in the 
obligations of the pay TV industry with 
respect to Australian content levels.
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cial Television Stations in October last 
year, Mr Lee said,

I a m  p l e a s e d  t h a t  t h e  A B A ’s  d ig i ta l  

s p e c i a l i s t  g r o u p  h a s  c o n s i d e r e d  th e  

a n a l y s i s  o f  D T T B  b y  b r o a d c a s t e r s  in  th e  

u n i t e d  s t a t e s  ( u s )  a n d  h a s  i d e n t if ie d  h ig h  

d e f i n i t i o n  s e r v i c e s  a s  a  k e y  e l e m e n t  o f  

t h e  s t r a t e g y . . . .

T o  t r e a t  D T T B  a s  a  w a y  o f  s im p ly

sion commission on the basis of how 
quickly bidders propose to roll out 
digital coverage, their proposals for 
investment to promote the early take up 
of digital services and on the variety of 
television channels they propose to 
provide, rather than by way of a price- 
based allocation system.

The overall objective of regulation is not only to ensure

that broadcasters continue to meet their varying cultural

obligations but also that the regulation of Australian

content on television contributes to the continuing

development of the Australian audiovisual industry, and

positions it to play a vital role in the information
5

society.

The pay TV industry might be 
anticipated to be likely to respond with 
the suggestion that the siphoning list be 
abolished, so that it can have exclusive 
access to a particularly desirable pro­
gramming commodity.

There will be a clash between those 
who argue that pay TV should be the 
vehicle whereby the most diverse range 
of foreign programming can be brought 
to Australians in the cheapest possible 
way, and those w ho w ant to 
‘Australianise- pay TV so as to reduce 
the adverse cultural effects they see in 
unbridled foreign programming.

Industry promotion and protection is 
also sure to get a run.

D igita l terrestria l 
te levision broadcasting

D igital is the new g en eration  of 
television technology.

In television a move of terrestrial broad­
casting to digital would allow facilities 
such as wide screen cinema-like picture 
format and quality, multi-programming 
capabilities and inter-active program­
ming.

Many more services may be carried in 
the same spectrum space as currently 
used by analog broadcasting systems.

The space currently occupied by one 
commercial television service could be 
used for:
• three or m ore standard quality 
channels;
• a single high definition channel;
• up to ten news or movie channels of 
VHS quality; or
• different combinations of each of 

| these services.
If the current networks were to be 

given the opportunity of utilising their 
allocated spectrum to operate several 
channels at the one time, the conse­
quent growth in advertising opportuni­
ties would be manageable and rela­
tively seamless.

The digital television debate is devel­
oping in different ways around the 
globe.

The Minister for Communications and 
> the Arts, the Hon. Michael Lee, gave 
; some indication last year about a possi- 
| ble direction for Australia.
I Speaking at the annual conference of 

the Federation of Australian Commer-

d e l i v e r i n g  m o r e  s e r v i c e s  w o u l d  s e e m  a  

s h o r t  s i g h t e d  a p p r o a c h  to  th is  

o p p o r t u n i t y  t o  m a k e  a  f u n d a m e n t a l  

c h a n g e  t o  t h e  w a y  in  w h i c h  s e r v i c e s  a r e

d e l i v e r e d  t o  t h e  h o m e ......

F r o m  w h a t  I h a v e  l e a r n e d  s o  f a r  o n  w h a t  

d ig i ta l  w ill  p r o v i d e ,  I a m  g e n e r a l l y  

i n c l i n e d  t o  s u p p o r t  t h e  v i e w  th a t  th e  

D T T B  c h a n n e l s  s h o u l d  h e  m a d e  

a v a i l a b l e  in i t ia l ly  t o  y o u ,  t h e  i n c u m b e n t  

b r o a d c a s t e r s ,  a s  y o u r  s u p p o r t  w ill  b e  

e s s e n t i a l  t o  t h e  e a r l y  a d o p t i o n  o f  th e  

t e c h n o l o g y .........

In June last year the ABA released the 
first report of the DTTB group, which 
contained a number of preliminary views 
of the group. Since the publication of 
that first report, a number of other 
international developments have oc­
curred. 4

A particularly relevant development is 
to be found in a draft United Kingdom 
Broadcasting Bill, expected to become 
law in the northern hemisphere sum­
mer and take effect on 1 January 1997.

The Bill provides for the licensing of 
an anticipated 18 digital terrestrial chan­
nels on six multiplexes, or blocks of 
channel capacity. Each multiplex can 
broadcast at least three television chan­
nels.

The draft rules guarantee a place for 
the existing terrestrial free-to-air play­
ers. The BBC will control an entire 
multiplex, and ITV, channel 4 and chan­
nel 5 will each get half a multiplex.

Licenses for the other multiplexes will 
be allocated by the independent televi-

Licensees will be required to broad­
cast their existing analog channels in 
their entirety in digital.

Should existing broadcasters wish to 
develop extensive new services they 
will be free to contract with multiplex 
providers for other channels on the 
same basis as other prospective broad­
casters. ^

Ownership regulations for digital ter­
restrial television will be broadly in line 
with those for analogue, as set out in the 
broadcasting bill. The UK Government 
recognises that, in the longer term, a 
new framework for the regulation of 
digital broadcasting may be necessary.

In Europe the UK is the only country to 
have made any decision on implemen­
tation of DTTB, and the UK has es­
chewed the high definition television 
option.

UK broadcasters will not have access 
to sufficient capacity to deliver HDTV 
pictures at least until analog services are 
phased out, many years from now.

The fact is that no European country 
other than the UK seems to be inter­
ested in further opening up the spec­
trum to further services at this stage, so 
there is no ready-made market for DTTB 
in Europe.

Notwithstanding its inherent merits, I 
anticipate that digital television will, in 
any event, receive quite a degree of 
attention during the sixth channel re­
view we will be helping the Minister 
conduct during this year.
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ABA^Update

O n-line services

A nother m atter that is o f som e 
significance to the communications 
industry will also occur on 30 June this 
year.

The ABA is due to report its findings 
about its inquiry into on-line services.

In August last year the Minister di­
rected the ABA to investigate:
• the content of on-line information and 
entertainment broadcasting services, 
including any broadcasting services 
provided on the Internet, with a view 
to examining the appropriateness of the 
development of codes of practice for 
those services that, as far as possible, 
are in accordance with community 
standards;
• technological advances and service 
trends in the provision of on-line 
information and entertainment services 
by the broadcasting industry; and 
•the ex ten t to w hich  o n -lin e  
in form ation  and en terta in m en t 
b ro ad castin g  serv ices  are 
accommodated by the operation of the 
Broadcasting Services Act.

The ABA has released its issues paper 
on the matter. We have identified a 
number of significant issues relating to 
the nature and extent of community 
concerns about on-line services, and 
identifying options for addressing those 
concerns.

We intend to continue to consult with 
industry and community groups in an 
effort, among others, to establish a 
consultative framework for the man­
agement of on-line content issues.

We have identified some of the key 
regulatory issues including:
• w h ether a cod e o f p ra c tice  is 
appropriate for the on-line services 
industry, or sections of it; and 
•which services (e.g. a public WWW 
site v private e-mail) should be the 
subject of a code of practice.

The on-line industry in Australia is not 
yet represented by a single peak body. 
To facilitate industry representation, the 
ABA’s issues paper proposes a national 
forum to identify stakeholders and to 
bring them together to discuss the is­
sues arising in the on-line environment.

A key goal of such a forum would be 
the establishment of an effective con­
sultative framework for industry partici­
pants and the public.

A ustra lian  environm ent

The featu res o f the A ustralian 
environment as it is radically altered by 
the effects of converging industries and 
technologies, trade liberalisation and 
borderless markets were outlined in a 
1994 discussion paper produced by the 
ABA during the currency of its re­
working of the Australian content stand­
ard for commercial television.

In summary they are as follows:
• firstly, free-to-air television is no 
longer the sole provider of audiovisual 
services for Australian audiences;
• pay TV, both narrow and broad, will
be delivered to our homes via a number 
of technologies, followed by a range 
of broadband services able to offer 
interactivity in the fields 
o f en terta in m en t 
ed u catio n  and
information;
• broadband services 
offering entertainment, 
ed u tain m en t and 
in fo ta in m en t will 
require a great deal of 
new  co n ten t or 
program m ing to be 
developed; and
• opportunities will be available in a 
w ide range o f fie ld s inclu ding 
interactive games and other interactive 
entertainment products.

We all know that, worldwide, the 
multimedia industry is still very much in 
a formative stage, and that Australia is 
starting from the same point as many 
other countries. Australia’s talented and 
multicultural population clearly has the 
potential to take advantage of the op­
portunities on offer.

It is important to recognise that the 
measured approach to regulation en­
couraged by the Broadcasting Services 
Act does not mean there is no regula­
tion applying to newly developing serv­
ices.

S u b scrip tio n  b ro ad casters  and 
narrowcasters are not relieved of their 
cultural obligations simply because there 
is no explicit articulation of these obli­
gations through standards or codes.

Nor are they meant to be the vector by 
which the cultural objectives and indus­
try development objectives placed in 
the Act by Parliament are put at risk.

The overall objective of regulation is

not only to ensure that broadcasters 
continue to meet their varying cultural 
obligations but also that the regulation 
of Australian content on television con­
tributes to the continuing development 
of the Australian audiovisual industry, 
and positions it to play a vital role in the 
information society.

We have indicated that the develop­
ment of Australian content in the on­
line services environment could meet a 
number of objectives.

The development of a co-ordinated 
ap p roach  to en co u rag in g  
content on the on-line services has 
commenced with the establishment, 
flowing out of Creative Nation, of the 
Australian Multimedia Enterprise Ltd 
(AJVIE).

The ABA is examining other options 
which might also encourage the devel­
opment of Australian content in the on­
line environment.

The on-line environment is much more 
complex than the quite definable com­
mercial and pay TV sectors.

For example the question, ‘what will 
constitute Australian content in the on­
line environment?’ is going to be diffi­
cult to answer.

International issues

There has been some growing debate 
in the past couple of years about the 
prospect of a global regulator to keep 
pace with competition issues.

One shouldn’t underestimate the po­
tential for governments these days to 
link arms and march together so as to 
make or enforce intranational or do­
mestic policy flow from their interna­
tional cooperation.

My own view is that talk of the death 
of domestic legislative power or of 
national sovereignty is very premature.

3

6 ............~ ..............................  .....I
It is im portant to recognise that the j

I
measured approach to regulation j

encouraged by the Broadcasting !

Services Act does not mean there is no I
i

regulation applying to newly I

developing services. |

22




