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Full Federal Court rules in favour of the ABA but Project Blue 
Sky has sought leave to appeal to the High Court.
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I n a ju d g m en t h an d ed  
dow n on  12 D ecem ber  
1 9 97 , the Full Fed eral  

Court upheld the ABA’s ap ­
peal against the recen t Fed ­
eral Court decision about its 
Australian content standard. 
A single judge of the Federal 
Court had ruled that the ABA’s 
Australian content standard for 
co m m ercial television  w as  
invalid in so far as it did not 
include N ew  Zealand p ro ­
grams.

Project Blue Sky Inc., rep re­
senting the N ew  Zealand film 
and television production in­
dustry, has sought leave to 
appeal the Full Court ruling in 
the High Court. Pending the 
outcom e of this application  
the ABA’s existing Australian  
content standard will stand.

The applicants must file and  
serve their sum m ary of argu­
ments for the High Court hear­
ing by 4 February. The ABA 
has 21 days from  that date, i.e. 
until 25 February, to respond.

‘The ABA is p leased  that the 
Full Court affirm ed the A BA ’s 
ap p roach  to Australian c o n ­
tent on  com m ercial televi­
sion ,’ said Mr P eter W ebb, 
ABA Chairm an. ‘O ur regu la­
tory p reoccu p ation  rem ains  
with the Australian au dien ce  
in this ca se  for com m ercial 
television p rogram s and the

m eticulousness o f our a p ­
p roach  has stood  us in go od  
ste a d .’

The Full Court found in the 
ABA’s favour by a majority of  
tw o to one. Justices W ilcox  
and Finn allow ed the ABA’s 
appeal with Justice N orthrop  
dissenting.

‘Australia and New Zealand  
have m uch in com m on: g e o g ­
raphy, history, ethnic b ack ­
ground, language and culture. ’ 
W ilcox and Finn JJ said in 
their reasons for judgem ent, 
‘T h e tw o  c o u n tr ie s  h a v e  
sh ared  the vicissitu des o f  
p eace  and war. Their peoples  
are perhaps as close as the 
peoples of any tw o countries 
can be. Y et N ew  Zealand is 
not Australia and a New Z ea­
land program  is not an Aus­
tralian program .

‘The only standard the ABA  
could set, consistent with the 
(CER) Protocol, w ould be one  
w hich allow ed for there to be  
no Australian con tent p ro ­
gram s at all, provided that 
New Zealand program s w ere  
broadcast in lieu of program s  
having A ustralian con ten t. 
W hile one m ay be able to 
describe this as determ ining a 
standard, it is not one that 
puts into effect the statutory  
ob ligation  to d eterm in e a 
standard that relates to the

Australian con ten t of p ro ­
gram s,’ their H onours said.

The Full Court has m ade  
clear the p re-em inence of the 
specific cultural objective in 
the B roadcasting Services Act 
over the general obligations 
under the CER A greem ent.

It is anticipated that Project 
Blue Sky’s application to ap ­
peal the decision to the High 
Court will be heard in April
1997.

History of the appeal
In Septem ber 1995, the ABA 
co n clu d e d  a w id e-ran g in g  
public review  of the Austral­
ian content requirem ents for 
com m ercial television. The 
new  Australian Content Stand­
ard and variations to the Chil­
d ren ’s Television Standards, 
which cam e into effect on  
1 January 1996, are the result 
of this extensive consultation  
by the ABA.

T h e  A u stra lia n  C o n te n t  
Standard for com m ercial tel­
evision requires the transm is­
s io n  o f  A u stra lia n  m a d e  
program s and minimum lev­
els of Australian preschool 
program s, children’s dram a, 
adult drama, and d ocum enta­
ries.

In its review  the ABA cam e  
to the conclusion that there 
w as a real legal im pedim ent

to the recognition of New Zea­
land persons and program s in 
the standard. The definition  
of ‘Australian p rogram ’, for 
the purposes of the Australian 
Content Standard, does not 
include program m ing p ro ­
duced by New Zealanders.

Project Blue Sky Inc., rep re­
senting the New Zealand film 
and television production in­
dustry, took  the view that the 
ABA’s standard contravened  
Australia’s treaty obligations 
under the CER A greem ent by 
not according national treat­
m ent to New Zealand p ro­
grams.

In his ruling of 2 August 
1996, Ju stice Davies indicated  
the ABA cannot include New  
Zealand persons or program s 
as Australian for the purpose  
of the A ustralian  C ontent 
Standard. His H onour said it 
was, how ever, otherwise open  
to the ABA to determ ine a 
standard which is consistent 
with the Protocol on Trade in 
Services (the P rotocol) of the 
Australia New Zealand Closer 
E conom ic Relations —  Trade 
A greem ent (CER A greem ent). 
In its notice of appeal the ABA 
sought a review  of that ruling.

The ABA’s appeal w as heard  
before the Full Court of the 
Federal Court in Canberra on  
Friday 1 N ovem ber. 3
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