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losing statements from the hearing 

by Michael Gordon-Smith, presiding member: 

... that concludes the hearing of the ABA into the conduct of Radio 

2UE Sydney Pty Limited except for the preparation of the panel's 

report. 

The panel will report to the full Authority on the hearing and the 

report will then be published. We propose that the report be 

published early in the new year. I expect that to be in the first week 

or two of February. The hearing, as you are aware, is part of a 

broader inquiry into issues in the commercial radio industry more 

generally. Those other investigations will continue separately. The 

course of that broader inquiry will depend on the evidence gathered 

by those investigations and a report of that inquiry will be issued 

and, if necessary, public comment sought, following the report of 

the hearing. That also will take place in the early part of next year 

but after the report of this hearing . 

One of the common themes of submissions, of I think all parties, 

appears to be that there may be a need for a re-examination of the 

code particuJarly with respect to disclosure. That is likely to be an 

issue taken further in the ABA's inquiry. 

The polnt has been made' in a number of different ways by counsel, 

but it.is a point that the panel wishes to make on its own accqunt, 

that any hearing, and this one has been no exception, costs those 

involved b?th money and effort. Those costs are imposed both on 

those represented and oh the ABA and therefore it involves both 

public expenditure and private expense. It also imposes on witnesses 

a level of personal scrutiny, public exposure witt) the attendant risks. 

The decision, therefore, to hold a hearing was not a decision that the 

ABA regarded or took lightly, but took because, in the ABA's view, 

the matters to be canvassed by the hearing involved important public 

interest considerations in the operation of broadcasting. 

In conclusion, I want to express my and the panel's sincere thanks to 

all those who have assisted us for their work, their assistance and 

their patience. To the witnesses, counsel for the partres and counsel 

assisting, the Australian Industrial Relations Commission for the use 

of their premises and to the ABA staff, thank you all. 
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Donald Robertson, ABA Manager Media and PR, takes a 
look at the closing submissions of the major parties to 
the 2UE hearing.* 
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The ABA's public hear
ing into 2UE concluded 
on 2 and 3 December 

with closing addresses from 
counsel to the ABA panel com
prising Mr Michael Gordon
Smith, Ms Kerrie Henderson 
and Mr Ian Robertson . 

The 2UE hearing com
menced on 20 October 1999 
and sat for 17 days, heard 
evidence from 27 witnesses 
and generated 1923 pages of 
transcript. 

Mr Julian Burnside, QC, 
Counsel Assisting the 
ABA 

In his closing submiss ion 
Counsel Assisting the ABA, 
Mr Julian Burnside QC, said, 

We invite the panel to find as a 
fact that the [commercial radio] 
codes are not operating to pro
vide appropriate community 
safeguards for a matter of con
cern in the community, namely, 
free and open debate 

s 

undistorted by hidden commer
cial interests. 

We invite the panel to find as a 
fact that personal endorsement 
agreements , whether they re
late to on-air behaviour or not, 
are a potential source of bias in 
the presentation of programs 
by presenters, and must be dis
closed whenever the sponsor is 
mentioned on air. 

We invite the panel to find that 
any agreement under which a 
presenter receives a benefit is a 
potential source of bias in that 
presenter's on air conduct. 

We submit the panel ought to 
impose conditions on the li
cence of 2UE to the following 
effect. First of all, that 2UE re
quire that all of its presenters 
disclose the existence of all 
agreements under which they 
receive payment for their serv
ices, whether on-air services or 
off-air services, and the amounts 
payable under those agree
ments. 
Second, a condition that 2UE 
require that a ny of its 

' . ~ .. "' 
* 'Fhe above article is published to provide readers of ABA updb,te 
with a flavour of the closing submtssions to the 2UE beariffg by 
Counsel Assisting the ABA and the three major parties to the bearing. 

Tbe selection of porti9ns of ti:anscHpt was solely a deci~on <>1 the. 
author. It should not be c~nstrued as rePresenting the vtews ot the 
hearing panel or the members of tbe ABA. Readers can read the 
complete transcript of the hearing on the ABA web site 
<www.aba.gov.au>, or in hard copy on the public file in tlfe ABA 
Librmy, 161b floor, 201 Sussex St, Sydney. Hard copies of flnal 

submissions are also on the ABA public file . 
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presenters who have re levant 
agreements should d isclose on 
air the fac t of that agreement 
and the amount and benefits 
which they receive under that 
agreement whenever they men
tion on air the person who makes 
the payment or, more broadly, 
any person who has a commer
cial interest in the making of the 
payment. Fo r example, if a per
son , a presenter, has a contract 
with Foxtel , then a mention of 
any of Foxtel's associated inter
ests on air should be the subject 
of disclosure. If they have an 
agreement with Optus Vision, 
then reference to Optus on air 
should be coupled with disclo
sure of the Optus Vision agree
ment, because it is clear that 
yo u canno t dis tinguish re l
evantly the gravitational pull of 
the financial interests that tie 
Optus Vision on the one hand 
and your interests in keeping 
Optus happy on the o ther hand, 
even thorough they are sepa
rate entities . Any person w ho 
has a relevant interest in the 
agreement mentioned on air 
should be coupled with a men
tion of the agreement. 

Third, we submit that there 
should be a condition that 2UE 
maintain a registe r of all of those 
agreements , available for pub
lic inspectio n, ava il able at 2UE's 
premises , and available on their 

Inquiry extended 

web site , w ith all re levant de
ta ils whe n their web site is 
ac tive. 

We also - I know this prob
ably goes beyond what the 
panel can do - draw attention 
to the fac t that it seems highl y 
unlikely that this phenomenon 
of endorsement agreements is 
isolated to 2UE, and it does 
seem desirable that any such 
agreements should be treated 
in a similar way fo r a ll other 
radio stations that are subject to 
them. There is no reason why 
2UE sho uld be singled out, and 
the obvious conclusio n from 
that is that there must ul timately 
be a standard which , by opera
tion of law, becomes a licence 
cond ition of all radio broad
casters. There should be a stand
ard which ha the affect of 
obliging all radio broadcasters 
to disclose any sponsorshi p 
agreements wh ich might affect 
the on-a ir conduct of their pre
senters. A I say that goes rather 
beyond what th is hearing is 
able to do , but the ma tter has 
been fl agged so plainly by the 
evidence adduced in this hear
ing that it would be strange to 
le t the moment pass witho ut 
drawing attention to the need 
to deal with the wider problem. 
No doubt that is something 
which the Authority can do 
hereafte r at the conclusion of 
its large r inqui ry. 

The ABA has extended the terms of reference for its commercial 

radio inquiry to include 3AW Melbourne. 
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The revised terms of reference for the inquiry now include the 

terms and circumstances of any arrangements, agreements or 

understandings entered into by or on behalf of 3AW Southern 

Cross Radio Pty Limited or Mr Steve Price concerning the content of 

any program, comment or discussion to be broadcast on Radio 

3AW. 

On 23 November the ABA issued notices unde( section 173 of the 

Broadcasting Services Act to 3AW Southern Cross Radio Pty Ltd to 

pmduce'any documents that it may have in its possession relevant 

to the revised terms of reference. 

The ABA is primarily interested in agreements between 3AW and 

advertisers or sponsors that bring with them the opportunity of on

air interviews that are editorial in nature. 

Earlie r in his closing submis
sion , Mr Burnside made the 
following observations. 
On talkback radio : 

Ta lkback radio is a powerfu l 
medium. It is ubiquito us, it is 
personal, it is a ble nd of news, 
co mm e nt , c urr e n t a ffa irs, 
ta lkback, scripted interviews, 
unscripted interviews - the 
whole lo t. It is powerful be
cause it is listened to by a large 
num ber of people and , because 
of the nature of radio as a me
dium , it can be listened to whilst 
the listener is doing othe r things 
- driving in the ca r o r doing 
the washing up. 

On the assumption of disin
terestedness: 

Most if no t a ll li stene rs to 
talkback radio o r to radio gen
e rally are entitled to make an 
assumption that the presenters 
are d isinterested , d isinterested 
in the sense that they do not 
have a financia l stake in the 
matters they d iscuss unle s they 
declare their hand. 

On the experience of human
ity: 

It would go aga inst the acc u
mulated experience of human
ity to imagine that a person 
who received , let's say, half a 
million o r a million dollars a 
yea r from someone would criti 
cise them publicly in a way 
which would damage that per
son's interest. It would be a 
startl ing thing if it happened , 
and the reason it does not hap
pe n is obvious: most people are 
fra il enough to think that they 
would rather preserve their own 
interests by not damaging the 
pe rson who pays them. It makes 
a lot of sense. 

On Mr Jo hn Laws: 
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He [Mr Laws] sa id clearly enough 
in the course of his evidence 
that it is a natural feature of 
loya lty to a fr iend or a sp nsor 
that you w ill no t do anything to 
hurt them. What fo llows from 
that necessarily is that loyalty to 
a sponsor means that he will 
w ithhold adverse comment. 
Whether o r not the agreement 
provides that he withhold ad
verse comment makes no dif
fe rence; his loyalty will see to it. 

It seems an unhappy thing to 
have to criticise a person for 
loyalty, because it is a fine hu
man characteristic, but if the 
loyalty springs from an agree
ment which is not declared, 
then it is a di toning influence 
upon the presentation of radio 
material, and that is something 
in which the listening public is 
entitled to take an interest. 

On Mr Alan Jon s' evidence: 
The net effect of the evidence 
- and I do not m an to trivialise 
it-in Mr Jones' part of the case 
seems to be that he signed with
out looking and they paid with
out listening; he spoke without 
knowing and they heard with
out complaining. It is simply 
difficult to accept. 

On 2UE: 
One of the most important con
sequences of this hearing, in 
our submiss ion, is to have ex
posed the fac t that such a suc
cessful radio station, with such 
successful and powerful per
sonalities as it has, had simply 
no effective system to monito r 
compliance with the codes. It is 
fa ilure of regulation o r of self
regulation , which almost defies 
imagining. 

Mr Jeffrey Hilton SC, 
Counsel for John 

Loyalty of course is a virtue , Laws 
and it is clea rly a distinguishing 

characte ristic of Mr Laws ' per- In his closing submission, Mr 
sonali ty. He expressed it re- Jeffrey Hilton SC, Counsel for 
pea tedly. But although it is a John Laws said, 
virtue in the abstract, it does not 
mean that the existence of loy
alty to his sponsors is a benign 
thing, unless sponsorship is 
ide ntified. 

One could not li ve in Australia 
in the las t 40 years without 
knowing that John Laws has 
been associated with many best 



selling p roducts. One only has 
to think of products like Toyota, 
Valvoline, Mortein, Rosemount 
Wines, and more recently Foxtel, 
RAMS, O ptus, Qantas and the 
like . The reason is that Mr Laws 
has effectively simultaneously 
conducted two careers, effec
tively. The first has been his 
career as a commercial radio 
broadcaster and inextricably , 
and inextricably combined with 
his career as a commercial ra
dio broadcaster has been his 
unprecedented success as a mar
keter and advertiser of goods 
and services. 

Just as broadcasters have flocked 
to his door, just as the audience 
has foll owed him in droves to 
whatever radio station he goes , 
so have advertisers flocked to 
his door to obtain his sponsor
ship - his personal endorse
ment - for the ir goods and 
services . By personal endorse
ment John Laws is making a 
public state ment that he is pre
p ared to associate himself with 
the product or service of a spon
sor, by personally recommend
ing and/ or supporting it to the 
exclusion of other competing 
products and services. 

For that endorsement, with the 
exclusivity it brings, advertisers 
a re prepared to pay substantial 
urns. That is a very well-known 

m arketing practice in western 
capitalist societies. We venture 
to submit it is very well-known 
to the Australian public, and Mr 
Laws' business, and he makes 
n o secret of it, and never has. 

Of the loyalty of Mr Laws' audi
e nce, there can be no doubt. Of 
th e loyalty of his sponsors, there 
can be no doubt. The evidence 
a dduced before this Authority 
bears this out, and each of the 
s ponsors' representatives that 
c ame to the inquiry came from 
highly respected and reputable 
o rganisati ons in Australian life , 
a nd gave truthfu l ev idence. 
T heir evidence was fl atte ring 
a nd supportive of Mr Laws . 

urprisingly, surprisingly, we 
ubmit, that there is one voice 

o r one representative of one 

voice that has not been heard 
before this inquiry, altho ugh 
people have purported to speak 
on their behalf: we have heard 
no thing from Mr Laws' listen
ers. No listener has been call ed 
to give <\ DY evidence. There has 
been no focus group research . 
We have been speculating about 
how the listeners would receive 
Mr Laws ' broadcasts. We've had 
the submission of pu blic inter
est groups, who have ventured 
to express what they contend to 
be expert opinions on this sub
ject. But, we submit one must 
question the extent to w hich 
these groups and their submis
sions represent the views of 
listeners to the John Laws Morn-

out a shred of evidence to this 
effect , that listeners to the Joh n 
Laws Morning Show, listeners 
to John Laws , would assume 
that he was disinterested on 
every single issue upon which 
he commented. That is the as
sum p tio n that his lis te ners 
would make listening to his 
morning show when he spoke, 
as he does , about the bevy of 
prod ucts and services. Now, we 
submit that the evidence clearly 
establishes that the listeners 
wo uld not make that assump
tion, because the listeners would 
know that he was pu blicly asso
ciated with many of the prod
ucts and services that cropped 
up in his program. Why would 

haven't heard from them - are 
not lacking in commonsense, 
they are not stupid ; they are 
Australi ans who have emotive 
inte lligence, commonsense and 
intuition to pu t such value on 
his comments knowing where 
he was coming from. Mr Laws 
in all his dea lings has never 
hidden where he is coming from 
and that is perhaps the key 
submission that is sought to be 
pu t, and is put repea tedly, in 
our submissions. 

We would respectfully submit 
that the Authori ty should tread 
with particular care in this case. 
Why should the Authority tread 
with particular care? For this 
reason: ultimately goods and 
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Hearing panel: L-R: Mr Ian Robertson, Mr Michael Gordon-Smith, Ms Kerrie Henderson 

ing Show. 

ow, that brings me to a very 
important submission which Mr 
Burnside made and with which 
Mr Laws respectfully agreed . 
The submission that Mr Burnside 
made was that it is not so much 
what might be the specific obli
gations under the agreeme nt 
that matter, what rea ll y matters, 
so fa r as the pub lic is con
cerned, is whether or no t the 
person has a commercial asso
cia ti on with a subject matter o r 
issue upon which he has com
me nted . In other words, the 
particulars do no t matter so 
much, it is whethe r o r not there 
is such an association. \Y/e agree. 

The difference between Mr Laws 
and Counse l Assisting is simply 
this: Counsel Assisting put, w ith-

they know it? Because the whole 
purpose of everything that John 
Laws and the sponsor did out
side his broadcasting activiti es 
was to make clea r that associa
ti on . 

Now, really, it is to make a fal se 
assumption to think that people 
listening to the John Laws Morn
ing Show think that he is d isin
terested on eve1ything on which 
he speaks. Further, so fa r as his 
program is concerned , it is pep
pe red with references to his 
sponsors. He gave evidence that 
he refe rred to his sponsors as 
'spo nsors of mine ' and - the 
references are in the submis
sions - to 'my friends ', and so 
on and so on. 

And his listeners, as Mr Laws 
has re peated ly sa id - we 

services , including advertising 
services , are supplied because 
there is a demand both from the 
listeners and the advertisers. 
Commercial radio is built upon 
advertising. Its whole viabili ty 
depends upon it. The Authority 
should be careful about impos
ing conditions or restrictions on 
the manner in which advertise
ments are broadcast w hich are 
ca lculated to make its advertis
ing less attract, because com
me rcial radio competes with 
other media fo r advertising rev
enues. To the extent yo u make 
it less attracti ve , you then de
va lue it , and you increase the 
competitive edge of other me
d ia, including, obvio usly, print 
media. That may or may nor be 
a des irable thing. [> 
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Mr Bret Walker SC, 
Counsel for Mr Alan 
Jones 

In his final submission, Mr 
Bret Walker SC, Counsel for 
Mr Alan Jones said, 

Mr Jones , as you know, denied 
in every case every particular 
case alleged against him, that 
there was any effect by reason 
of the contract; that is, its gen
eral existence, the commercial 
connection, the fact that con
siderable sums of money were 
paid, or their specific terms -
so the whole way you could 
look at a contract. 

He denied that there was any 
effect on any single one of those 
broadcasts by reason of the con
tract in the sense that the selec
tion of the material to be 
broadcast did not come about 
because the contract existed or 
because any of its terms meant 
what a court of law would hold 
them to mean, that he did not 
present any matter of opinion 
which is not his opinion, and 
that there was nothing which 
constituted inoperation and im
position on him expressing his 
opinion or passing on items of 
information or making other 
observations on air by reason 
of the contract. 

The main road is: Is this [regula
tory system) working in the way 
that serves the community in
terests? What, if any, changes 
ought to be made? Should the 
changes be made simply in or
der, as it were, to bring the 
hygiene of sunlight on the mat
ter, or should in fact behaviour 
itself change quite apart from 
disclosure? They are all impor
tant issues, and they are the 
main game . They will not be 
assisted by the kind of attention 
that we, alas, do have to pay to 
the code and the expressions I 
am about to come to, because 
this has been turned into an 
accusatorial exercise . 

We have an allegation against 
us. What I am suggesting is that 
it should be withdrawn . If it is 
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not withdrawn, you [the panel), 
at least, ought to make it clear 
that it was never the subject of 
an attempt to make it out. And 
thus , should be very clearly 
rejected. Because, as you know, 
you cannot control the cover
age of any part of your inquiry. 
And, as you know, the cover
age has not always been flatter
ing to my client. There is no 
obligation of flattering my cli
ent. I am sure he has enough of 
that. There is an obligation, with 
respect, when one conducts a 
public hearing which is com
pulsory, we must respond. We 
must get into the box. There is 
an obligation which comes with 
the privilege against defama
tion to ensure the things which 
would otherwise be unfair are 
not done or, if they have not 
been done , that they are de
nounced. That is why it is ve1y 
important at the outset of your 
consideration to the questions 
that have been raised by the 
terms of reference that you 
record in emphatic terms there 
was nothing on-air uttered by 
Mr Jones which was the attempt 
of any suggestion , let alone 
proof, that it was false, inaccu
rate, untrue or dishonest as to 
fact or opinion. 
If we are going to distinguish 
between formation of opinion 
and expression of opinion, then 
we had better get some facts. 
There are no facts and no evi
dence about any of the opin
ions with which we have been 
attacked suggesting that they 
were formed after and under 
the influence of the contract. 

In some cases we know about 
temporal sequence. We know 
his views on the telecommuni
cations market preceded con
tracts . I think that is the only 
one where we have attention in 
cross-examination to the tem
poral sequence. But you have 
in Mr Jones ' statement material 
which will provide the tempo
ral context for others'. What 
matters for the present purposes 
is that you have not explored, 
and thus you may not feel you 
can rationally find , that any of 
his opinions came about in terms 

of their existence, or their con
tent, or their vehemence be
cause of the contract. 

So my learned friend 's homely 
little lessons about human na
ture are, to repeat the word I 
used , 'impertinent' . In both 
senses of that word they are 
irrelevant and they are pretend
ing, to a capacity, to judge, 
which is not appropriate. 

Mr Tom Hughes QC, 
Counsel, for Radio 
2UE Pty Ltd 

In his final submission, Mr 
Tom Hughes, QC, Counsel 
for Radio 2UE Pty Ltd, said, 

It was inappropriate for 2UE to 
be singled out and made a whip
ping boy, a!1d that is what has 
happened, where the problem 
is industry-wide and where the 
people who, on one view of the 
fact, caused all the problem- I 
am saying that ne utrally -
namely, the two presenters , are 
not within the reach of the Code 
of Practice or any part of the 
Code of Practice, weak and in
effectual , woolly and unclear as 
the relevant parts of that Code 
of Practice are. 

If there is to be any lasting 
solution of the problems ex
posed by this inquiry, it will be 
achieved only if, as was the 
case under the Broadcasting 
Act 1942, the Code of Practice 
is given some sort of legal effec
tiveness and only if presenters 
such as Mr Laws and Mr Jones 
are brought within the reach of 
such a code. 

We say at the outset that 2UE 
would support amendments of 
the codes or the imposition of 
industry standards or licence 
conditions along the lines of 
those which are recommended 
in paragraph 101 of my learned 
friend Mr Burnside 's submis
sions. 2UE has no objection to 
conditions like (a) and (c) be
ing imposed on broadcasters. 

There will need ro be some 
debate about the precise terms 
of condition (b), but if I can use 
an expression that I took from 
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Mr Burnside yesterday, we 
would support the spirit of that 
idea in the context of the in us
try as a whole . The time has 
gone- perhaps it should never 
have arrived - but for 2UE to 
be treated to be singled out as a 
target as a whipping boy, if 
there is going to be any change, 
it should be industry-wide and 
it should bring in the presenters 
who, on any view, however 
neutral , and I say this without 
meaning to be pejorative of any 
one , brought this problem 
about. They should be in the 
net too. 

In view of the particular inter
pretation of the Codes of Prac
tice for which counsel assisting 
has contended, and in view of 
2UE's acceptance in principle 
of a regulatory regime with more 
teeth perhaps than the present 
toothless tiger, there is no need 
for the panel to make findings 
as to the extent, if any, of 2 E's 
suggested culpability or blame
worthiness in the sense con
tended for by my learned friend 
Mr Burnside in paragraph 39 of 
his submission. 

So the overall approach that we 
ask this panel to adopt in this 
inquiry is that it is simply un
necessary to make a judgment 
favourable or adverse about Mr 
Conde. We would suggest that 
if a judgment is to be made it 
should not be other than a fa
vourable judgment. An honest 
man, trying in difficult circum
stances to institute and operate 
a policy which, in its essential 
details , was commendable; an 
honest man trying to achieve 
the objectives of that policy, as 
he concedes, notwith sufficient 
vigour, but not with such lack 
of attention as to call for him to 
be criticised in the very strin
gent terms that the submissions 
made by counsel assisting sug
gests. 

We ask this panel and the Au
thority to exercise restraint. The 
purposes of this inquiry can be 
served, and fully served, with
out any necessity of making a 
judgment upon Mr Conde's con
duct. 
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