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Advertisement for cigarettes 

The complaint 

On 11 Apri l 2000 the ABA received a written 
comp la int concerning the broadcast of the 'Aus
tralian Ladies Masters Golf Tourname nt ' by Net
work TEN over the weekend o f 26 and 27 
February 2000. 

The complainant a lleged that TEN continu all y 
showed Alpine signage ancl that TEN inte r
viewed the sales manager of the tobacco manu
facturing company, making particular reference 
to the company's name . 

Relevant licence conditions 

Clause 7(1 )(a) of Schedule 2 to the Broadcast
ing Services Act 1992, prohibits the broadcast of 
tobacco advertisements. It states, in part: 

7 (1) Eac h commercial te lev ision broadcasting 

li cence is subject to the fol lowing conditio ns: 

(a) the li censee , wil l not , in contraventi o n of 

the Tobacco Aduerlisi11g Prohibition Act 1992. 

broadcast a tobacco adverti sement within the 

m ea ning o f th at Act. 

The Broadcasting Services Act makes it cl ea r 
that for the purposes of determini ng w hethe r a 
tobacco adve rtisement has been broadcast , the 
ABA is to be guided by the Tobacco Advertising 
Prohibition Act 1992. 

Tobacco Advertising Prohibition Act 1992 
In gene ra l te rms, the Tobacco Adve rti s ing Prohi
bitio n Act prohibits the broadcast of tobacco 
adve rtisements. Except io n is made when broad
cast of the advertiseme nt is an acc ide ntal o r 
incide ntal accompaniment to the broadcasting 
of o the r n1atte r and the lice nsee does not rece ive 
be nefit o r pa yrnent for the broadcast. 

Sectio n 8, Tobacco Adve rti sing Prohibition Act 

defines 'broadcast' as follows : 
8 'broadcast ' mea ns transmi t by means o f: 

(a) a broad cas ting servi ce within th e m ea ning 

of the Broadcasting Services Act 1992; o r 

( b ) so m e thin g th a t wou ld h e such a 

broa d cas ting se r vice if th e d e finiti o n o f 

'broadcastin g se rv ice ' in subsec ti o n 6(l) o f tl1at 

Act we re am end ed b y o mitting all th e wo rd s 

from and in c lu d in g 'hut d oes no t in c lude" Lo th e 

end o f the d e finiti o n '. 

'Tobacco adve rti seme nt' is defin ed in section 
9(1) of the To bacco Advertis ing Prohibition Act: 

9 (1) Subject to this sectio n , fo r the purposes of 

thi s Act, a to bacco adverti sem ent is any w riting , 

sti ll o r moving p ictu re, sign , symbol o r o ther visua l 

image, o r any audible m essage, or any 

co ff1bin ati o n of 2 o r mo re o f those things , that 

g ives public ity to, o r o therwi se promotes o r is 

intended to promo te: 

(a) sm o king ; o r 

( b ) the rurchase o r use o f a to ba cco pro duct o r 

a range o r tobacco produc ts; o r 

(c) th e who ie o r a part of a trad e m ark th at is 

reg iste red under th e Trade Marks Act 195 5 in 

respect of goods th at are o r inc lude tobacco 

products ; o r 

(cl) th e w ho le o r a pan or a d es ig n Lhat is 

reg istered under the D es(f!,11S Ac/ 1906 in respec t 

o f arti c les th at are o r in clude to b acco prod ucts; 

o r 

(e) the who le o r a p art of the nam e of a perso n : 

( i ) who is a manufacturer o f tobacco produ cts: 

and 

( ii )w h ose nam e appears o n , o r o n th e 

pa ckaging o f , som e o r al l o f those rrodu cts: o r 

(f) any other wo rd s (for exa rnr le the who le o r 

a pan o f a brand name) or d es igns , o r cum hi natio n 

o f word s and d es igns. th at are c lose ly assoc iated 

with a to ba cco produ ct o r a range o f tobacco 
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products (\\'he the r also c lose ly assoc iated \\ ' i th 

other kinds o r produ cts). 

13 ( l ) A rerson must no t. knm\·ingly or 

recklessly, broadc 1st a tobacco advertisem ent in 

Australia o r Norfolk Island o n or after I July 199:3 
o th e r\\'ise than as permitted by sect ion l'-1. Penalt y: 

120 penalty units. 

( 2) This section ha s effec t subjec t Lo section 26A 

(\\' hi c h r e lat es Lo broadcast of tobacco 

advertisements in an ai rcraft dur ing ;1 flight ) . 

1 ~1 A person may broadcas t a tobacco 

ackertisemem if: 

(<1) the person broad cas ts the advert isement as 

an acc identa l or incidental accompan iment Lo 

the broadcasting of o th er matter: and 

(bl the person does not rece ive any direct o r 

indirect benefit ( \\ 'heth er financial o r not) ror 

broadcasting the ach·ertisernent (in addition to 

;1ny direct o r indirect benefit th ;1t the person 

re ceinc's for broadcasting the: other m ;1Lt e rl. 

Decision 

The ABA dctc:rminc:d that on 27 Februa ry 2000 

Net \\·ork TEN hroaclcast ~ ' tobacco advcrti .'ie

nwnt during the Australian Ladic:s Masters Golf 

Tou rnament. 

The: ABA be lieved that the inte rv ie\\ 'v\' ith the 

Sales Director o f the tobacco manufacturer Phi lir 

l\lorri s promoted the corporate imaoe of, dre\\· 

attention to and publi cised Philip Morri s and 

th eir brand A lpine and was therefore a tobacco 

ad\'ertisement under the Tobacco Advertis ing 

Prohibition Act. 

It is esta blished th at th e reason the Sales 

Director was interv i<..'. \\ ·ed \\'as due to his employ

ment with Philip Morris. TEN initiated th e inter

v ie,,· with a line o f q uesti oning which focused on 

the successfrtl sponsorshir o f the tournament 

and the outcornes of thi s successfu l sponsorship . 

The ABA cons idered that the announcement of 

the long term sronsorship o r the tournament hy 

Philip Morri s, served to promote the compan y as 

philanthropic. The discussion that follo\\'ed in 

re lati o n to the increased ropularity of women's 

oo ll' occurred \\'ithin the establi shed context o f h 

th e sponsorship and good\\'ill of Phi l ip i\lorris 

to\\'ards \vomen·s golf. 

TEN's submission to the ABA indicated that in 

th e conduct of its operations it kne\\' o r its 

ob l igations w ith respect to program conlc.::nt 

compliance and ,, ·as cognisant of the l icence 

condit ion proh ibit ing the broadcast o f tobacco 

advert isements. TEN stated that it took the p re

cau tion of add ress ing these matters w ith the 

tou rna m en t promoter. 

T he ABA was of th e v iew th at the p reca uti o ns 

taken b y TEN d id not adequately add ress the 

fundamenta l p rob lems surround ing a l ive-to-air 

interview w ith the representat i, ·e of a tobacco 

man u fac turing company. The ABA dec ided that 

the tobacco advertisem ent was broadcast know

ingly and reck less ly. 

The ABA was also requi red to determine ,-vhether 

the broadcast of the tobacco ach-ertisement was 

accidenta l or incidental to the broadcast of other 

matter. The ·other rnatter' to \\'hi ch the advertise

ment must have been broadcast accidentally or 

incidentall y is the Australian Ladi es Masters Golf 

Tournament. 

The broadcast of the toba cco advertisement did 

not happen by chance, hut through a deliberate 

act. The hroadc1st o f the interv iew \\·ith the 

Philip Morris representat i\'e \Vas a comrlete ly 

self-contained segm ent, \\'hich was broadcast 

independentl y o r the broadcast or the go lfing 

acti on. Fu rt her, the intervie \\ was not an inciden

tal accompan in1en t to the broadcast of the golf

in<r tou rn amen t as the in tc rv ie\\' ,, · ~ 1s not ab le to 

in ~orpora tc th e imn1ediate action th at \Vas oc

currin u in the tournament. In order to broadcast h 

the to urnament it was not necessa ry to broadcast 
. . . . . . . . 

the interv iew. 

T he ABA is of the , ·ie\\' that broadcast of th e 

tob;:tCco advert isement in the fo rm of an inter

vie\\ with a representative of Philip Morri s was 

not an accidenta l or incidental accompan iment 

to th e broadcast of the Austra li an Ladies Masters 

Golf Tournament. 

Action taken 

TEN o utlined the future act ion it intended to take 

to prevent similar breaches: 

• a \\Titten su mmary o f the ABA's findings in 

relation to the operati on of the tobacco ach-ertis

ing prohibitions will he provided to TEN sports 

management and o n-air sports presenters and 

i nterv ie\\'e rs : 

• a training session o n the operation o f th e 

to bacco advertising prohibitions and ABA's fincl

ings will he condu cted for TEN sports manage

m ent and on-a ir sports prese nters ancl 

inte tYiewers: and 

• a session on th e tobacco advertising proh ibi 

tions and th e ABA's findings w ill he inc luded in 

Nct\\'o rk TEN's Na tiona l Compliance Tra ining 

Program in each of the five station s in th e TEN 

Net\vork during 2001. 
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