and will continue to monitor the licen-
see’s performance in these areas.

Relevant sections of the
code

1.11 Commercials must not be excessively
noisy or strident.

1.12 Licensees must do everything
reasonably possible to ensure that
commercials do not sound louder than
adjacent programming.

1.13 Studio transmission must not be
increased from normal levels during program
breaks.

1.14 A licensee shall be deemed to have
complied with Clauses 1.11 and 1.12 provided
it ensures that the relevant requirements of
Free TV Australia’s Operational Practice Note
on Loudness of Advertisements, as amended
from time to time, have been met. This
requirement is satisfied if a person submitting
a commercial certifies to the licensee that all
requirements of the Operational Practice
Note on Loudness of Advertisements
concerning compression, limiting and
equalisation have been met.

7.10 [A licensee’s response to a Code
complaint] must be made as soon as
practicable, but in any case no longer than
30 working days after receipt of the complaint.

7.12 In all cases, a licensee’s substantive
reply will also advise the complainant that
he or she may refer the matter to the ABA if
not satisfied with the licensee’s response.

Investigations

The complaint

On 15 October 2004, the ABA received a
complaint that advertisements broadcast
on NBN were excessively loud. The com-
plainant cited two advertisements specifi-
cally: one for Cardiff Toyota and another
for the Morisset Power Barn. The com-
plainant described the Cardiff Toyota
advertisement as featuring ‘a little man
with a loud hailer who trumpets the
benefits of buying Toyotas’ and the Power
Barn advertisement as featuring ‘a ‘Ma &
Pa Kettle’ type couple who scream the
benefits of the Power Barn at Morisset’ in
a manner intended to be humorous.

The complainant also said he had writ-
ten to the licensee about the matter on 26
July 2004, and received no reply.

Loudness of ads

The ABA sought details of the advertise-
ments from the licensee. In response, the
licensee advised that Cardiff Toyota ad-
vertisements broadcast on or around 16
July 2004 did not fit the description pro-
vided by the complainant. In the case of
the Morisset Power Barn, the licensee
advised that two advertisements fitting
the description provided by the com-
plainant were broadcast on 16 July 2004.

The ABA also sought information from
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the licensee about the handling of the

complaint. In response, the licensee pro-

vided a copy of a response sent to the
complainant via email on 18 October

2004, ie three days after the ABA received

the complainant’s complaint.

The licensee submitted that advertise-
ments for the Morisset Power Barn, were
received on 6 July 2004 and were deliv-
ered without certification. The producer
of the advertisements, Southern Cross
TEN, subsequently provided this certifi-
cation in a letter dated 5 November 2004.

The ABA notes that in response to the
breach finding, the licensee has taken the
following steps:

e it has made amendments to its opera-
tional practices by ensuring all staff
engaged in the process of accepting,
dubbing and playing of television com-
mercial content had been made aware
of the necessity of compliance with
OP-48 and

e its training process now includes:
technical checks on every advertise-
ment dubbed into its On Air playing
system; regular training and refreshers
by ... a member of the Free TV Techni-
cal Committee involved with OP-48
and reliance on advertisements having
Free TV Australia’s CAD Acceptance
Numbers. All advertisements produced

by NBN Television are OP-48 compliant.
&

TCN 9 Sydney

Threat and menace in promotions in G

Complaint

In April 2004, the ABA received a written
complaint concerning the content of a
program promotion for the M classified
movie The Specialist, broadcast by TCN 9
on 1 February 2004 during a G timezone.
The complainant expressed concern that
‘voiceover phrases were written with
strong sexual overtones and were accom-
panied by scenes of explosions, violence
and sexual allusions’. The complainant
also claimed not to have received a re-
sponse from the licensee.

IMIARCH 2005

Decision

The ABA determined that the licensee of
TCN, Nine Network Sydney Pty Ltd
breached clause 3.8 of the Commercial
Television Code of Practice for broadcast-
ing material, during a G viewing period,
which contained more than a very low
sense of threat and menace. The ABA also
determined that the licensee breached
clause 7.10 of the code for failing to
respond to a complaint ‘as soon as practi-
cable, but in any case no longer than 30
working days after receipt of the com-
plaint’.

Action taken

The licensee accepted the ABA’s findings
on this matter and has taken action to
prevent future similar breaches of the
code. The ABA’s records indicate that this
is the first occasion on which the licensee
has breached clause 3.8 of the code, and
that the licensee has not breached clause
7.10 in the past three years.

The ABA notes that these breaches are
not part of a pattern of breaches by the
licensee and does not propose to take
any further action in relation to the breach
findings. &
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