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SENTENCING FOR MAJOR 
MARIJUANA OFFENCES

By Fiori Rinaldi

F O O T N O T E S :
1. Other interchangeable expressions for this compendious term are 

to be found in this paper and in the literature of drug peddling. See 
Falconer v. Pedersen (1974) VR 185 for a discussion of the word 
“ trafficking” .

2. Adopted in Victoria in 1973.
3. “Cannabis” , “marihuana” and “ indian hemp” are used inter

changeably.
4. The chief derivatives are cannabis resin (hashish) and cannabis

oil. The active ingredient of cannabis is tetrahydrocannabinol 
(THC).

5. “Age” 23rd October, 1980. See also n.50.
6. Their combination is not new in Australian legislation. See, for ex

ample, the 1970 amendment to s.20 of the Poisons Act (NSW) 
which defined cannabis to include “ its resin and any preparation 
containing such resin” . It is of interest to note that when cannabis 
and hard drugs were “tied” together Wickham J. of the Western 
Australia Supreme Court believed that this increased cannabis 
sentences and held down hard drug sentences — see Stephen
son (Court of Criminal Appeal, Perth, 18 September 1978).

7. Peel. (19711 NSWLT 247. at d.261.
8. Saw and Ching (20th December, 1974, unreported).
9. Anderson. (29th November, 1974, unreported).
10. Smith & Ors [1977] 1 Crim L.J. 40.
11. Sentencing discrepancies do not appear to have been as pro

nounced some three or four years ago. See F. Rinaldi “Sentenc
ing the Marihuana Pedlar” [1978] 2 Crim L.J. 326.

12. A private aircraft was used to smuggle some 250kg of cannabis in 
the form of Buddha sticks in Tait and Bartley (1979) 24 ALR 473.

13. Douglas & Ors (4th June, 1976).
14. (1974) 3 ALR 171; (1975) 7 ALR 524.
15. For general comments on sentencing drug couriers Rahme 

(1979) 3 Crim L.J. 115.
16. Brown (Court of Criminal Appeal, Melbourne 10th August, 1978).
17. A retailer of some of the Buddha sticks involved in this case was 

sentenced to imprisonment for 15 months —Andrews (Supreme 
Court, Adelaide, March 1976)

18. . Uniformity in the sentencing of Federal offenders is one.of .the
issues recently examined by the Australian Law Reform Commis
sion whose interim report “Sentencing Federal Offenders” was 
tabled in Parliament during May 1980.

19. The charge in this case was laid under s.94(2)(b) the State 
Poisons Act — possession of cannabis for sale — indicating that 
the prosecuting authorities were satisfied that the applicant had 
not been involved in any scheme to import the drug. For another 
example involving this procedure in what had the appearances of 
a case of importation of cannabis see Upton (Court of Criminal Ap
peal, Perth, 29th October, 1974).

20. The trial judge’s attitude was re-affirmed by the Court Criminal Ap
peal which reproduced at length an extract on the extraordinary 
wickedness of drug dealing from its unreported decision in Smith 
& Carngham (1977) 16 ALR 1, at p.10.

21. Health Act (Qd) s. 130( 1 )(b).
22. Stafford (1979) 3 Crim L.J. 109.
23. Boehner (Court of Criminal Appeal, Sydney 17th August, 1978, 

unreported).
24. Oliver (1980) 4 Crim L.J. 238.
25. O’Keefe (1979) 3 Crim L.J. 246; Fletcher (1980) 4 Crim L.J. 

244.
26. Piscitelli & Ors (7th August, 1979).
26A. For representative cases dealing with sentencing the medium to 

small cultivator of cannabis see Kew (Court of Criminal Appeal, 
Sydney, 2nd March, 1973) and the following recent decisions of 
the Court of Criminal Appeal, Brisbane: Smith (15th October 
1979); Crouch (15th May 1980); Leslie and Smith (16th October 
1979)’ MacAuley (9th May 1980); Drummond (8th May, 1980).

27. For other analogous cases of “backyard cultivation” of cannabis 
see Priebe v. Williams (Supreme Court, Hobart 30th March,
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1972); McNamara (1978) 2 Crim L.J. 1970: Broughton v. Lowe 
(1980) 4 Crim L.J. 119; Morrison (Court of Criminal Appeal, 
Brisbane 27th March, 1979); Ebner (Court of Criminal Appeal, 
Brisbane 31st March, 1978).

28. (1972) Qd.R. 394, at pp. 399-400.
29. (1972) 2 SASR 446.
30. Tideman (1976) 14 SASR 130, p.134.
31. Bobrige v. Sweatman (Supreme Court, Adelaide 15th May, 1979 

per Williams J.); see also Lindsay v. Giersch (1978) 2 Crim
L.J.101.

32. (1971) 1 NSWLR 247.
33. (1977) 1 Crim L.J. 40.
34. Cited from Speech (unreported decision, 11 th December, 1974). 

where a sentence of four years with parole eligibility after two 
years was confirmed in respect of what was described as a “cold
blooded” dealing transaction which involved 1,200 Buddha 
sticks.

36. Blundell (3rd February, 1978) — Imprisonment for two years with 
parole eligibility after six months for 23 year old who had com
pleted half of a law degree and who had about half a kilo of can
nabis at the time of arrest. In Whitehouse (21 st July, 1978) a 29 
year old university student who managed to convince the Court 
that he had “changed his lifestyle” after repeated lawlessness as 
a teenager had his sentence reduced to two years with parole 
eligibility after six months — he possessed some 200 grammes of 
cannabis (and other drugs] at the time of arrest. See also Drake- 
Brockman (13th August, 1976); Demos (1st December, 1978); 
Rix (12th October, 1979).

37. Court of Criminal Appeal, Sydney, 6th November, 1975; reported 
in (1977) Petty Sessions Chronicle 1555. An analogous ap
proach was adopted in Sloan (unreported decision, 9th June, 
1972).

38. Woods, Court of Criminal Appeal, Brisbane, 20th July, 1976 
(unreported).

40. 22nd November 1974 (unreported).

41. Court .of Criminal Appeal, Brisbane, 28th April, 1976
(unreported).

42. Court of Criminal Appeal, Brisbane, 19th August, 1977
(unreported).

43. Court of Criminal Appeal, Brisbane, 23rd May, 1978
(unreported).

44. (1979) Qd.R. 47.
45. Hill (2nd August, 1978).
46. Whyte (20th April, 1970). See also Gaskin (2nd September, 

1977).
47. Jones v. Griffiths (2nd November, 1979). The cannabis in this 

case was in the form of Buddha sticks.
48. Stevenson (18th September, 1978). For a trafficking offence 

whilst on bail in respect of a similar offence imprisonment for six 
years was imposed in Agostinelii (22nd December, 1978). Com
pare Speech (Court of Criminal Appeal, Sydney 4th June, 1976).

49. Barber (1976) 14 SASR 388; Madica & Ors (17th June, 1980).
50. Undercover agents were used also in Sawers (19th February, 

1976), a case involving a significant quantity of hashish. The 
Court of Criminal Appeal, Melbourne has not been anxious to con
firm whether Victoria’s judges treat cannabis and hashish in the 
same way for sentencing purposes — James (1st May, 1979). 
Hashish does not necessarily contain a greater concentration of 
THC than cannabis lead — Tunis v. Fingleton (1979) 23 SASR 
92.

51. Carey & Adey (1975) 11 SASR 575.
52. A typical example of the essentially parochial State approach 

which prevails in Australia is provided by Torrington “The Senten
cing of Drug Offenders” (1977) 7 J. Drug. Issues 399.

53. Lack of access to decisions of the Courts of other States was pro
bably one of the main factors to blame for the essentially one- 
State view of sentencing drug offenders which occurs in Cole and 
Heine “Drug Prosecutions in South Australia” , (1978), a working 
paper prepared for the Royal Commission into the Non-Medical 
Use of Drugs, South Australia.
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