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A lcohol, D ru g s  
and C rim in a l 

R esponsibility
By Ian D. Elliott

INTRODUCTION

The High Court decision in O ’C onnonhas had a bad press. 
Cartoonists have lampooned it. Citizens have written outraged 
letters to  the daily papers. The High Court's affirmation of the 
principle that evidence o f intoxication can be used to defeat 
the im putation of criminal guilt has met w ith general incomp
rehension and incredulity. Lawyers have tended to reply to the 
criticism by relying on precedent^!t is said that there is noth
ing new about O'Connor: earlier Australian cases are consis
ten t w ith the general principle of the High Court decision. If 
anything, this appeal to  precedent may be expected to deepen 
the public sense of incomprehension and incredulity.

This paper argues that a sense of disquiet is justified. It is 
true that intoxication at the time of the alleged offence may 
sometimes affect the issue of guilt. Evidence of intoxication is 
always potentia lly relevant. But the approach developed in the 
Australian cases tends to give obscure and unsatisfactory 
answers to  the questions of how  intoxication is relevant and 
why  it is relevant.

The context in which O'Connor was decided is important. 
There was a body o f Australian case law, Victorian case law in 
particular, in support of the decision. In 1976, however, 
England adopted a far more restrictive approach. In D.P.P. v 
M ajewski^ the House of Lords distinguished between two 
categories o f criminal offence. In the first category were 
crimes o f "specific in ten t". These include a number of the 
most serious offences against the person, such as murder and 
wounding w ith intent to  in flic t grievous bodily harm. But 
other, lesser, offences such as the ft and the preparatory crimes 
of attempt, incitement and conspiracy are also crimes of spec
ific  intent. The other category is crimes o f "basic in tent". In 
general this group covers the minor offences, though it also 
includes so serious an offence as manslaughter and may, 
perhaps, include rapeff'The appellant in Majewski had been 
convicted at firs t instance of assault occasioning bodily harm 
and assaulting police constables in the execution of their duty. 
There was evidence that he was under the influence of drugs 
and alcohol at the time. The offences were classified by the
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House of Lords as crimes of basic intent. The House o f Lords 
upheld his conviction and concluded that:

“In the case o f  these offences it is no excuse in law that, 
because o f  drugs which the accused h im self had taken know 
ingly and willingly he had deprived h im self o f  the ability to 
exercise se lf control, to realise the possible consequences o f  
what he was doing, or even to be conscious o f  it. A s in the 
instant case the jury may be properly instructed that they can 
“ignore the topic o f  drink or drugs as being in any way a de
fence " to charges o f  this character. "*

That conclusion implies, of course, that the rule is d ifferent 
in cases where the defendant is charged w ith  an offence o f 
specific intent. It implies too tha t there is a general defence 
available to those who do not become intoxicated "know ing ly  
and w illing ly ". There is, however, no discussion o f the scope 
or operation of these exceptions.

The distinction between crimes of basic intent and crimes 
of specific intent is logically unsatisfactory?There is no princ
iple or criterion fo r distinguishing them which w ill w ithstand 
analysis. It is unclear, fo r example, whether rape is a crime o f 
specific intent in England. The issue can only be settled by 
authoritative stipulation.

If the nature o f the distinction is unclear, it  is also unclear 
why intoxication should be treated d iffe ren tly  according to  
whether the defendant's crime was one o f specific or basic 
intent. As a practical matter an application o f the English 
approach w ill often have the result that the defendant escapes 
conviction fo r a major offence o f specific intent (where evi
dence o f intoxication is relevant) and is convicted o f a lesser 
offence of basic intent (where intoxication is irrelevant). It  is 
a rough and ready way o f achieving a result o f dubious social 
value. For the House o f Lords the issue tended to resolve itself 
into one of " lo g ic " against "common sense" or "p o lic y ". 
When conflicts o f principle are described in this fashion by 
English Courts, logic is generally the loser. In Majewski Lord 
Edmund Davies approved the decision w ith the remark tha t 
"Illog ica lity  has long reigned and the prospect o f its dethrone
ment must be regarded as alarm ing" in this context."7

The decision attracted immediate criticism in England from  
eminent authorities on the crim inal lawfrSince then apologists 
have sought to  rebut the argument that the decision was incon
sistent w ith principle and to  illustrate that i t  was not really 
illogical at all?There is, perhaps, a slight hardening o f attitudes 
among English criminal law theorists.

In Australia, and in New Zealand, the courts avoided the 
question whether to  accept Majewski whilst they could?*So 
long as the defendant was charged w ith an offence which has
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\ been authoritatively identified as one of specific intent, 
J Majewski allowed evidence of intoxication to be introduced in 

support of the case fo r acquittal. In 1978, however, the South 
Australian Supreme Court considered tw o cases involving the 

;? offences of unlawful wounding and assault occasioning actual 
bodily harm. These had been identified in Majewski as offen
ces of basic intent. In Fahey and L indsa^the  South Australian 

 ̂ Court purported to fo llow  Majewski. I say ''purported to 
: fo llo w " because the decision involves a restructuring, and in

places an outright rejection, of the reasoning in the House of 
Lords decision. In V ictoria, on the other hand, the Full Court 

| rejected Majewski in O'Connor and was upheld in that decision 
! by the High Court. Reports of the South Australian decision 
I were not available at the time O'Connor was argued before the 

Full Court. They were available, however, before the judge
ments were delivered. The South Australian approach was 
rejected w ithout discussion/3"

Supporters of the House of Lords on this issue have emph
asised the value of their decision as a piece of social engineer
ing. Wells J., in Fahey and Lindsay, provides a defence of 
Majewski along these lines. The prevalence of alcohol or drug 
related offences certainly poses a major social problem. Both 
Majewski and O'Connor make reference to an alternative 
method of dealing w ith the intoxicated offender. In 1975, 
in England, the Committee on Mentally Abnormal Offencers 
had recommended the creation of a new crime for the volun
ta rily  intoxicated offender. The Report of the Committee 
(The Batler Report) proposed that " i t  should be an offence 
fo r a person while voluntarily intoxicated to do an act (or 
make en omission) that would to a dangerous offence if it 
were dane w ith the requisite state o f mind for such an o f
fence",^The proposed offence would be an available altern- 

| ative whenever the intoxicated offender gained an acquittal 
on the major offence charged against him. For a first con
viction the proposed penalty was a maximum o f one year's 
imprisonment. For a subsequent conviction the maximum 
penaltv rose to three years.

In Majewski several of the Law Lords expressed approval of 
this proposaf. In. O'Connor Barwick C.J., Stephen and Murphy
J. referred to it: The Chief Justice thought that "good sense" 
and justice favoured the proposal. For the majority in O.Con- 

\ nor however, the task of neutralising the dangerous in tox i
cated offender was for the legislature, not the courts. The 
essence of the recommendation in the Butler Report is that 
intoxication, when followed by dangerous conduct, should 

| provide the basis of a new offence. The alternative, which was 
adopted in Majewski, and by the dissenters in O.Connor is to 
enlarge the defin ition of existing offences by judicial fiat so 
that intoxication w ill provide an alternative basis for guilt 
where criminal intention cannot be proved.

The defendant in O'Connor was tried at firs t instance for 
the offences of the ft and wounding w ith intent to resist arrest. 
Both a'e offences o f specific intent. He was aquitted of these 
and convicted o f unlawful wounding, which is an offence of 
basic intent. The trial judge had followed Majewski and direc
ted the jury that they were to ignore the evidence that O'Con
nor was under the influence of alcohol and Avil car sickness 
tablets when they came to  consider the last o f these offences. 
The Vctorian Full Court upheld his appeal against conviction 
on the ground that this amounted to a misdirection. Moreover 
the Ccurt declined to  order a retrial on the unlawful wounding 
charge The Crown appealed against the Full Court decision 
and a bare majority of the High Court dismissed that appeal.

The facts were simple. O'Connor was observed as he was 
examining the contents of the glove compartment of a parked 
car. The car belonged to a policeman who was o ff duty at the 
time. The observer summoned the policeman who went to the 
car pak. When questioned O'Connor ran away. He was pur
sued end arrested. He stabbed the policeman with a knife

taken from the glove compartment. There was a struggfe 
during which he attempted to  stab the policeman again. He 
was then subdued and taken to the police station. A t his trial 
O'Connor gave evidence o f his consumption o f the tablets and 
alcohol. He called medical evidence in his defence. The only 
account of that evidence in the report o f the High Court judge
ments is in the judgement of Barwick C.J. In its entirety it is 
as follows:

"According to medical evidence called on behalf o f  the 
respondent, the drug he claimed to have been taking was 
hallucinatory and in association with alcohol could have ren
dered the respondent incapable o f  reasoning and o f  form ing an 
intent to steal or wound. The acts attributed to the respondent 
were consistent with the effects o f  the hallucinogenic drd

In the absence of anything further one's firs t impulse must 
surely be to reject this attempt to  deny liab ility  as palpable 
nonsense. There is more to it than that o f course. The argu
ments which led the Victorian Supreme Court to  the conclu
sion that O'Connor's conviction could not stand are complex 
and require analysis. But the firs t reaction o f scepticism is 
important. Glanville Williams had much the same response to  
the very similar facts o f Majewski:

“The assaults were com m itted  under the influence o f  drink  
and drugs, but the circumstances clearly showed that the 
defendant knew what he was about. He was able to respond to 
a request for assistance by his companion; he was able to 
direct his violence no t towards brick walls bu t the people's 
bodies; and he was able to utter abuse and threats before he  
attacked. The trial judge could, therefore, have le ft the case to 
the jury with a strong encouragement to fin d  that the assaults 
were intentional; and it is impossible to imagine the jury  
acquitting." **

The majority decision in O'Connor that evidence o f in to x i
cation is potentially relevant to  criminal responsibility in all 
offences and not merely in some arb itrarily  defined group o f 
offences is preferable to the approach taken in Majewski. 
The House of Lords decision has a look o f unacceptable 
expediency and compromise. But if we ask how  intoxication  
is relevant O'Connor provides very little  in the way o f enlight
enment. The way in which the evidence of intoxication is 
supposed to have affected the defendant's liab ility  remains 
mysterious. The logic to which the Victorian Court, and the 
majority in the High Court, appealed leads to a conclusion at 
variance with common sense scepticism. The fo llow ing section 
of this paper examines some of the ways in which intoxication  
may affect responsibility fo r actions. Some o f them w ill 
provide the basis for an acceptable denial o f legal responsibil
ity ; others w ill not. It is, in other words, an attempt to  articu
late the reasons fo r the scepticism one feels in the fact o f 
claims to exculpation in cases Uke Majewski and O'Connor.
INTOXICATION AND EXCUSES

It has been said often and authoritatively that intoxication, 
of itself, is not a defence to crim inal liab ility . Barwick C.J. 
makes the point carefully and exp lic itly  in O'ConnorfiBuX  
evidence of intoxication may, on occasion, support a version 
of the facts which is inconsistent w ith guilt o f the offence 
charged. (It may also, on occasion, support the hypothesis 
that the defendant is gu ilty). The fact that the defendant was 
intoxicated may make his account o f what happened more 
credible. Or it may serve to explain how he came to  act in 
the way he did.
a) Impairment o f  Muscular Control: The appearance o f human 
actions is sometimes deceptive. Take the example o f a man 
who has apparently kicked a dog. The owner o f the dog 
accuses him, indignantly. He denies it. He says that he tried to  
step over the dog, misjudged and stumbled over it. " I 'm  a b it 
drunk", he says, apologetically. Drunks are perfectly capable 
of kicking dogs intentionally, but here the fact of drunkenness 
lends credibility to  the man's account because intoxication
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also impairs muscular co-ordination. So also in cases where an 
individual asserts that an apparently intentional blow was only 
meant to  threaten or frighten and not to  strike its target. It 
may be, o f course, that the man can be blamed for being 
negligent. In rare cases it may be possible to argue that he was 
reckless because he realised tha t there was a risk of his actions 
misfiring. Insofar as the im putation o f blame depends on proof 
tha t he in tended  harm, however, he has presented an altern
ative account which gains some support from evidence of 
in toxication.
b) Failures o f  Perception: Perhaps the man denies having seen 
the dog. He says that he simply walked over it. Again the fact 
of in toxication tends to support his account. The observer 
may now be inclined to retract his accusation of intentional 
kicking.
c) Mistakes and Misinterpretations: The dog was in the hall
way, sleeping in semi darkness. " I  thought it was a big cush
io n ", the man says. " I was a b it drunk and I thought I'd give 
i t  a good boo t". We can credit that story too: the kick was 
intentional but the intended target was a cushion rather than 
a dog. In legal contexts denials of guilt based on mistakes or 
misinterpretations are frequent. A defendant charged w ith  
rape asserted that he made a drunken mistake and thought he 
was in his own bed w ith his w ife!1 It was held that the mistake 
was inconsistant w ith guilt o f the defence. Where guilt depends 
on proof o f intention to do a particular thing, or knowledge 
of a particular circumstance or consequence, mistakes may 
prevent the im putation o f those states of mind. Again, evi
dence o f intoxication may tend to  make the actor's account of 
his mistake more credible. We w ill not always accept his story 
of course.
d) Hallucinations and Delusions: The exculpatory effect of 
mistakes and m ininterpretations depends on the actor's claim 
to  be judged as if his mistaken belief had been true. We may 
blame him fo r carelessness in making the mistake, but that is 
a d ifferent matter. Hallucinations and delusions may also 
provide the basis fo r an exculpatory argument. It is not clear 
tha t these operate in the same way as mistakes and misinter
pretations, however.

A hunter may mistake a farmer fo r a deer if the farmer is 
far away, the light is poor and v is ib ility  obscured by under
growth. Poor eyesight, intoxication and other factors personal 
to  the hunter may increase the risk o f mistake. If the farmer 

♦stood just six feet from the hunter in broad daylight, however, 
the hunter can hardly be said to mistake the farmer for a deer. 
Either he is telling a particularly unconvincing lie, or he is 
claiming an hallucination. The distinction between mistakes 
and hallucinations is not clear cut. The perhaps apocryphal 
case of the drunken nurse who mistook the baby for a log of 
wood and put in on the fire is a borderline case?The difference 
between mistakes and misinterpretations on the one hand, and 
hallucinations and delusions on the other, lies in the fact 
th a ^ th e  firs t kind o f error is corrigible whilst the second is 
no t.H he  problem w ith delusions and hallucinations arise from  
our doubt whether the actor could have perceived differently. 
We may suspect too that the content of his hallucination or 
delusion serves his unconscious motives. He presents a distor
ted copy o f reality to  himself.

It may be that the exculpatory rationale in cases of hallu
cination and delusion is the same as mistake. The actor's con
duct is to  be judged as if the content of his hallucination or 
delusion had been true. We shall ask what he intended to do; 
what he believed the circumstances o f his action to be.The 
problem w ith  this approach is that the content of the hallu
cination or delusion may not be exculpatory. As an altern
ative we may choose to  stress the actor's apparent inability to 
correct his false perception o f reality. This is to make his 
claim to  exculpation depend on a denial o f voluntariness.

In these cases evidence o f in toxication, particularly in tox i

cation involving drugs, does more than meirehy llend ccredibili 
to the actor's claim that he was hallucinated o>r cdeluceed. Evei 
one is clumsy, unobservant or mistaken somte of the tirr 
Hallucinations and delusions require a miorre speckific cau: 
explanation precisely because they are abn^orrmcal. Intitoxicati 
provides one such explanatory context.
e) Dissociation and Disorientation: Most <of the  exxcuses cl 
cribed so far take the form of a denial of inteenttion, cor a den 
of realisation of the consequences or circuimsstaances; attendi 
intentional action. Excuses based on hallucimatiion oordelusi 
suggested another mode o f exculpation: inccafpacityy to ex 
cise normal controls over the apprehensicoms cof reaality. F 
more frequent, however, are cases where tlhe ac:tor sseeks to 
excused on the ground that he could not co)nttro! hhis actio 
Legal contexts aside, this tactic is as famiiliaar cas thee morni 
after hangover. It is also a very effective deavkce foDr avoidi 
or mitigating blame. In his Inquiry into Cr irmimal Guuilt Prof 
sor Brett suggests that the actor:

“is saying, in e f f e c t . . . that this crime wcas m ot ccommin 
by him, bu t by a “different person tempomrrilyv ooccupying, 
body His plea is o f  the same order as th a t rmcade byy a pers 
who commits a crime while in, say, a state o f  hyystenical fug\ 
or o f  amnesia; or by a verson in his sleep; o\r boy , a p  err son uiu 
hypnotic influence

Brett's account is colloquially fam iliar. PPhilllip FRoche p 
vides a translation into the terms o f another diisccipIinoe:

“The psychiatrist views behaviour in teirmis cof thae measi 
that it can be determined by conscious and umcconscidous for  
and he attem pts to do this viewing with a miiniimurm o f  eva 
ative bias. The same behaviour can stem frorm  Iboth 1 conscu 
and unconscious forces bu t there is a formiidcable adifferen 
Consciously determined behaviour is aorrrecctablee throi 
communication with others and by sim phe (Com m on so 
devices such as punishm ent fo r  wrongdoing. I j f  tthe saame bch 
iour is determined predom inantly by unconsicicjous forces, /, 
no t correctable by such means. LMconscipmssJv ddetermit 
behaviour tends to be repeating and u n m o d if ie d  and l the vn 
idual is correspondingly less free in making deeciSsiomss. He is l 
an agent o f  free w ill”. ^

In more elaborated term inology this in  tu*m suuggests 
possibility that in some idividuals one ca^n dtsceern a s 
between a primary and secondary personality. Tlhe? second 
personality is made up o f those repressed ellermennts of 
actor's being which he cannot allow to fin d  e>xpiresssion in 
primary personality. What is done by the :seccoind.aryy perso 
ity  is beyond the contro l, and sometimes tthee aiwc/areness, 
the primary personality.

Intoxication, among other causes, may trrigigerr off s 
states of dissociation. Or it  may simply procducce thnat state 
confusion and disorientation in which thie actoDr "can 
effectively medi^tp between his drives and thne (deimaands of 
external w orld ". In  either case the actor ckairms thhat he 
unable to control his actions.

It is worth noticing something about tine fo rrm  of th 
excuses. Professor Brett describes the actor w/ho> cclaims t 
the crime was not comm itted by him but by/ a? teemnporary 
habitant of his body. As a variant the actor irmay cl.iaim the 
was not really him but the alcohol which (died tthe? ddeed. Or 
less figures language, he may simply claim  tthaat Ihe ? could 
control himself. Even the last o f these tex^preesssioDns imp 
some sort of d istinction between the "h e " w/hco v/vasis suppe 
to  control the uncontrollable "h im "  th a t (died tthee act. ( 
element of this claim is the implication th a t thie 'wrrongful 
was uncharacteristic behaviour. He asks foir tthiss e?pi:isode tc 
excused because it is not congruent w ith his ncorrmaal perso 
ity . If the actor was always vicious or dishornesst wee might 
less w illing to speak of him as one who co>ulcd inoit (control 
actions. Or if we did so we would mean sometthiingj d ifferent 
that expression. And we would be less inclirnecd tto excuse
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yp ica lly  vicious or dishonest behaviour. Excuses based on 
ntoxica tion  characteristically enable the actor to blame the 
irink o r drug as the cause of wrongdoing and to disown 
)ersonal responsibility. Legal contexts apart, it is a tactic 
/vhich can be pursued w ith success for years or decades. The 
ictor relies on the credit balance established by his periods of 

■ noffensive behaviour as the true expression of his being.
It is no t at all clear that this form of exculpatory reasoning, 

jlan, or should be, imported into legal contexts. The criminal 
trial docs not provide an appropriate context for investigating 
the question whether the defendant's conduct was congruent 
with hiis normal personality. If we merely ask the question 

i whether his conduct was voluntary, the distinction between 
those cases where he is usually in control and those where he 
s rarely in control o f his actions is blurred.

] It is apparent that claims to  exculpation on the ground that 
conduct was not voluntary are complex. Apart from the fore- 

i going d is tinc tion  between characteristic and uncharacteristic 
behaviour it is necessary to  take into account some other 
aspects o f voluntariness.
(i) Just as one can be more or less free, so also can one's 
'actions be more or less voluntary. Voluntariness, unlike inten
tion, is a matter o f degree. It makes sense to ask how great the 
^impediments to freedom of action must be if the actor is to be 
excused. Setting the standards for the excuse w ill involve 
taking into account the actor's subjective feelings, the circum
stances in which he acted and the nature of his conduct, 
l ii)  The last point is sometimes obscured by failure to dis
tinguish betweeri actions which are not voluntary and involun
tary movements^Twitches, spasms and fits are involuntary 
(movements of the body. Some "re flex " actions w ill also be 
jcapable o f being described as involuntary movements. Stum
bles, slips, lurches and falls are also characteristically involun
ta ry  and this is so even though the actor might have avoided 
them by an e ffo rt o f inh ib ition or by simply exercising more 
care. These are not things which we do: rather they are things 
which happen to us. So also in cases where the actor is pushed 
so tha t he cannons into his victim or where his hand is seized 
and used as a weapon to strike the victim. In these cases of 
.involuntary movement there is no room for ascribing intention 
(to the actor^ The claim is often made that he has not really 
"acted" at an. No are there degrees of involuntariness.

These are to  be distinguished from actions which are not 
voluntary. Money given to a blackmailer is not given volun
tarily , but it is given intentionally. The fact that I am not free 
to act as I w ill, that my action is coerced, does not preclude 
intention.**
(iii) Claims that an action was not voluntary must meet 
certain standards of moral, and im appropriate contexts, legal, 
standards of evaluation and judgement.

“  7  lost control -  I  couldn't prevent myself\ Was it be
cause I  had found his ideas so unpalatably snobbish and racist 
that at last I  had become annoyed enough to respond with a 
personal insult that provoked a fight? I t  is then, perfectly 
proper English, and quite apt, to say that I  lost my self-control. 
But what I  did was plainly voluntary in law in the context o f 
assessing criminal responsibility ” .

And, one might add, in non legal contexts such claims may 
also be rejected when they are proffered as excuses. In this 

|sense voluntariness is unlike intention where the actor's 
^account o f his state o f mind is peculiarly authoritative. The 
^answer to the question whether action was voluntary depends 
on a variety of rules and standards which vary with the con
text o f application. If we ask whether a confession was made 
voluntarily, the answer w ill depend on our judgement o f 
permissible interrogation procedures. If we ask whether the 
assailant in the foregoing example acted voluntarily the answer 
will depend on our assessment of the permissible lim its on 
responses to racist remarks. The question whether action was

voluntary involves a moral or evaluative judgement in a way 
that the imputation of in ten tiona lity  does not. Moral condem
nation may fo llow  the im putation o f in tention: it is not a 
condition of making that im putation.

In ordinary life we seldom need to  distinguish between the 
processes of imputing blame and the imposition o f a sanction 
fo r blameworthy conduct. Strong excuses avoid blame, weak 
excuses mitigate blame. The crim inal law, on the other hand, 
provides a structured system o f specific wrongs and a strongly 
marked distinction between the ascription o f guilt and the 
imposition o f an appropriate sanction J n  legal contexts there is 
a variety of defences based on the denial o f voluntariness. 
The comparative rig id ity o f the system requires lim iting rules 
to govern the scope o f these defences. In duress and necessity, 
fo r example, only threats o f death or serious bodily harm w ill 
provide a basis fo r exculpation. Even where the threat reaches 
a sufficient degree of seriousness, there w ill be no defence to  
murder where the actor in tentiona lly  kills anothe?.3 Provo
cation is available in some, but not all, cases where the defen
dant lost his self control in response to  external stress. Here 
again the defence is hedged about w ith  rules restricting its 
availability and, if successful, it on ly  reduces what would  
otherwise be murder to manslaughter. Insanity provides a 
defence for some whose actions were not voluntary. Here 
the lim it is imposed by the requirement of proof that the 
actor suffered from  a disease o f the mind. In all o f these inst
ances something more than mere loss o f self control or evid
ence that the defendant's actions were not voluntary is req
uired before the defendant can avoid the imputation o f guilt. 
An exculpatory claim which does not satisfy the formal 
requirements of a defence may still be relevant to  the impos
ition of an appropriate sentence however.

With the exception o f insanity, which is less a defence than a 
diversion to an alternative form  o f custodial disposition, the 
examples given so far involve defences fo r the normal actor 
faced with stress originating in his environment. There are 
dangers in generalising too readily from  these defences to  
those where the actor is driven by internal stresses activated 
by the consumption of intoxicants. If we put insanity to  one 
side, however, it is by no means clear why claims that action 
was not voluntary should be treated more sympathetically in 
these cases. Seymour Halleck, dealing w ith a related problem, 
makes the point:

“Another way o f looking at the psychoanalytic viewpoint 
is that an individual should not be held responsible fo r his 
action i f  he is responding to internalised conflicts or mis- 
perceived oppression. Whilst this at first glance appears to be a 
humanitarian notion, it could in practice grossly discriminate 
against the offender who is responding to more readily obser
vable stress. ”
f) Amnesia and Unconsciousness: Consciousness is also a 
matter of degree. Intoxicants impair consciousness and they 
"a lte r" consciousness. That is, after all, their chief cirtue and 
attraction. Taken in suffic ient quantities many of them w ill 
produce unconsciousness. It is necessary to distinguish, how
ever, unconsciousness from  being unconscious o f what one is 
doing. The latter phenomenon is fam iliar. Told to prune the 
apple tree, the actor set to  work on the pear tree. He was un
conscious of the fact that he was pruning the wrong tree. But 
he was not in a state o f unconsiousness and his actions were 
not merely involuntary movements. Each movement he made 
with the pruning shears was intentional. We may say that his 
mind, or his w ill, did not go w ith  the act o f m utilating the 
pear tree, but that is generally true in cases where action is 
undertaken on mistaken premises? Mistakes and errors by an 
intoxicated actor may be more frequent and may be more 
bizarre in content, but they are not d ifferent in kind. Im pair
ment or alteration o f consciousness w ill often help to explain 
how the actor came to make the mistake.
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There is a d ifferent kind o f claim occasionally made by the 
intoxicated actor however. He may say that he was not merely 
unconscious o f what he was doing but that he was in a state 
of drink or drug induced unconsciousness. In law this has been 
recognised, though rarely, as a basis fo r the defence of auto
matism. Yet it rests on an obvious fic tio n . There are of course, 
cases of involuntary m ovem ent during unconsciousness. The 
stuporous drunk may roll out of bed, or overlay a child. Here 
one cannot ascribe in tention to  the actoivThe defence of auto
matism has been allowed a wider scope then this howevl?. It 
has been made available to  some defendants who performed 
complex sequences o f behaviour in an “ apparently" purpose
fu l or intentional manner. The tendency is to say the purpose 
or intention is only apparent and no t real because the actor 
was unconscious. But, as Irving Thalberg put it in a reply to
H .L.A . Hart, " i f  a person's 'outward movements' are really 'co
ordinated' in the sense that they result from some type of per
ceptual contact w ith his surroundings, then the person is not 
unconscious". Consciousness may be impaired to a greater or 
lesser degree, but that is not to say tha t the actor was uncons
cious.

The tendency to ascribe unconsciousness to the actor and 
to  excuse his conduct as a consequence o f that ascription is 
related to some problems about amnesia. Inability to remem
ber is a frequent consequence o f severe intoxication. We speak 
o f "blacking o u t"  when we reached the point of no recall. 
Amnesiajs also a frequent response to  periods of overwhelm
ing stress/Blaming the actor, or ascribing responsibility to him, 
characteristically depends on establishing propositions about 
his intention, knowledge and beliefs when he acted. There is a 
metaphysical problem about blame and responsibility in the 
case o f the amnestic actor. Professor Silving suggested that:

“Since . . . ‘in ten t ’ exists today on ly  as a recollection, it is 
hardly possible to separate the in ten t from  the recollection. 
That ‘intent*, phenomenologically, is a recollection.

One might ask, rhetorically, how the amnesic actor can be 
held responsible fo r non-existent states of mind. In a sense, 
he is not response-able. In law, however, amnesia has never 
been accepted as an excuse and the metaphysical problem has 
been brushed aside. ^Nor is the fact o f amnesia a ground for 
holding that the actor is u n fit to  stand tria l. There is an ele
ment of strictness, perhaps even o f unfairness, in this rule. The 
amnesic defendant may be considerably disadvantages in his 
attempts to present a defence. He cannot say what he intended, 
believed or realised at the relevant time. He is less able to 
counter the version o f events presented by the prosecution. 
Amnesia w ill sometimes amount to  no more than a subcons
ciously motivated attem pt to evade responsibility. Sometimes, 
as in cases of brain damage suffered after the event, it cannot 
be explained in that way T in  either case, however, the legal 
polict o f holding the amnesic actor f i t  to stand trial is prob
ably unavoidable.

Amnesia has been though relevant, however in cases where 
the defendant pleads automatism. The claim that he cannot 
remember has been used to  support the further claim that he 
was unconscious at the time o f the alleged offence. Quite 
apart from  the misuse o f the concept of unconsciousness 
remarked earlier, the argument involves a non sequitur. Present 
inab ility  to remember provides no basis fo r conclusions about 
past states o f consciousness.

If we except the cases o f involuntary movements of the 
body, claims to  exculpation bases on unconsciousness and 
amnesia are merely a variant of the form  o f excuse described 
by Professor Brett. The actor is "saying, in effect, that this 
crime was not com m itted by him, b u t by a 'd ifferent person 
tem porarily occupying his b o d y '."  But that is not to say that 
the conduct was w ithou t in tention, or that the movements 
were involuntary. The question is whether the "h im "  who now

awaits our judgement can disown responsibility' f(or the co 
duct of the uncontrollable "o the r".

It should be apparent that "voluntariness" is a p rob lem at 
concept. To say that an act was not done voluntairihy fhas som 
thing to do w ith the actor's state of mind at the tiime. If \ 
was w illing, it is not easy to  see how one cou ld  saay that 
was not done voluntarily. If he did not wanit to  dco it, if I 
was not w illing, it does not fo llow , however,, tha tt itt was n< 
voluntary. It is a term used to  express a judgermejnt of h 
conduct. How it is used w ill depend on the naituire of h 
conduct, the nature of the stress to which h<e v/vass siubjecte 
and the purposes fo r which the judgement is made.. It is m 
simply the ascripticv of a state of mind. In legall ctomtexts it 
always possible fo r concepts adopted from  our eweryday d 
course to be given specialised and lim ited meaniingjs. The co 
cept of "recklessness" in criminal law, fo r e-xaimjple, bears 
more or less precise meaning from which ehermemts of i 
ordinary meaning have been excised. The qu<est:ioin iis accor 
ingly whether the courts have been able to  assiigm ai meanii 
to voluntariness and non voluntariness which w ill alllow the 
concepts to function as determinate elements in  ithce analy: 
of criminal liab ility . It is worth mentionimg at tfhe outs 
Professor Brett's opinion:

“that our first step in discussing [ the p m b le m i o f  the i 
toxicated offender] m ust be to p u t aside any tem pita tion  
resolve it by talking o f  involuntary activity. The \phxrase is 
vague and imprecise as to cause confusion ratheir tthain enlig/ 
ment. ” ***
THE RHETORIC OF RESPONSIBILITY IM T H E  HUGH  
COURT

The foregoing section dealt w ith some o f the w a ys  in whii 
individuals may attempt to deny responsiibiilitxy for th< 
actions, or to mitigate blame which might o therw ise ; attach 
them. None is necessarily linked w ith intoxicaJticon: the 
excusing conditions may arise from  a varie ty o f  caiuses. E 
dence of intoxication is merely one way oif suppo rting  t 
actor's claim to his excuse. It is not to be? e;xpieclted that t 
law w ill recognise all of these excuses as 'e ffec tive  (denials 
legal responsibility. Some are very weak indieed canid may 
taken into account adequately in the sentenci ng prrocess. Wh 
follows is a brief account o f O ’Connor and atn a tte m p t to d 
cover the legal criteria for the acceptability off cllaiimss to exci 
pation in the case o f the intoxicated offender.

O ’Connor is a surprisingly d ifficu lt case to assesss from tf 
point of view. There is very little  in form atio in iin the Hi 
Court judgements to  indicate how in tox ica tion  w?as suppos 
to  have affected the defendant's conduct or state rnf rmind. T 
unreported judgements of the Victorian Supre*mte (Court £ 
no more informative. Much o f the argument iis ttakkem up wi 
the question whether the High Court should folllowv tthe Hou 
of Lords decision in Majewski. The dissentens' 'v ie w p o in t v\ 
put succinctly by Gibbs J.:

“The criminal responsibility o f  persons who acct in a sta 
o f  self-induced intoxication is governed by a disitimctt princij 
-  namely, that such intoxication in itse lf promcdess mo grow 
fo r  saying that the act done was involuntary or thiat the mii 
o f  the actor was no t guilty . . . I f  the law were ais tthee respon 
ent submits, the du ty  o f  the jury, in a case in wvhiichi eviden 
o f  intoxication was given, would be to a c q u it  uinlless it h 
been satisfied beyond reasonable doub t tha t th e  accused, 
spite o f  his intoxication, knew  what he was dloiingr and u 
able consciously to control his actions. Juriess, do ing  th< 
duty, might well give the benefit o f  the doub tt tto offendc 
who had com m itted  serious crimes while in  a  sitatte o f  into, 
cation.

As in the House of Lords, there is a tendency by  th<e dissei 
tients to regard this approach as one which is suippiortted by cor 
mon sense and experience rather than logic^ln tfhe diissenter
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iew theire were two exceptions to the “distinct principle” : it was 
ot to apply to offences of specific intent and it was not to apply 
t all in cases where intoxication was not voluntarily self induced, 
’his was simply to adopt M ajewski.
The miajority, of course, rejected this approach. In their views 

he sarnie principles were applicable to all offences^HThey 
loubtecH the possibility of distinguishing between intoxication 
vhich w?as and intoxication which was not voluntarily self induced. 
Warwick C.J. began, however, by distinguishing between 
legrees of intoxication. In moderate states of intoxication:^

I “So Hong as will and intent are related at least to the physical 
ct in vo lved  in the crime charged, and saving fo r  the moment the 
ase o f  ta crime o f  so-called specific intent, the fa c t that the state 
f  intoxication has preven ted the accused from  knowing or ap
preciating the nature and quality o f  the act which he is doing will 
Hot be relevant to the determination o f  guilt or innocence.

; Here there is no question of the defendant’s capacity to act 
voluntarily and intentionally. It is a case where he has acted with 
“will anid intent” . That he may have impaired his capacity to 
Evaluate his actions, or realise their consequences, will not ex
cuse hiim. The saving reference to specific intent indicates that 
evidence of moderate intoxication will still be relevant where the 
prosecution must prove that he acted with a particular intention 
fiowever. Moderate states of intoxication are to be distinguished

Irom those rare instances where intoxication is so severe as to:

“divorce the will from  the movem ents o f  the body so that they 
re tru ly involuntary. Or again, and perhaps more frequently, the 
tate o f  intoxication, whilst not being so com plete as to preclude 

the exercise o f  the will, is sufficient to prevent the form ation o f  an 
pitent to  do the physical act involved in the crime charged.
, In these cases the evidence of intoxication must be submitted 
;o the jury which will be bound to acquit if they are left in a state of 
feasonable doubt as to “voluntariness or the existence of an ac- 
|ual intent” . Stephen J. agreed that the evidence of severe intox
ication was relevant to the questions whether the defendant had 
acted voluntarily and whether the particular mental element re
quired for the offence had been proved. Though Aickin J. tended 
fo lay more emphasis on the requirement that the prosecution 
jrove the defendant’s conduct to have been voluntary, his judge
ment is consistent with that of Barwick C.J. Murphy J., the re
maining member of the majority, put the matter a little differently:

“ The expression fmens rea', refers to the central idea o f  
rim inal common law that a mental element is present in all crime 
except in offences o f  strict liability. A part from  crimes o f  specific 
ntent, the theory requires the existence o f  a generalised element 
iescribed as a guilty mind, criminal intent, or something similar, 
"or convenience I  will use the expression, ‘criminal i n t e n t ..  
The vagueness o f  the doctrinehas served to conceal numerous con- 
radictions. " *

In his view evidence of intoxication “which tends to prove or 
Jisprove mens rea is admissible and available for the jury’s con
sideration. ’̂Mr mens rea, or criminal intent, is absent, whether by 
eason of intoxication or otherwise, the defendant must be ac
quitted.

The majority did not suggest that severe intoxication at the time 
)f the offence would always provide the basis for an acquittal. If 
he offender drank or drugged himself into a state of incapacity 
/vith the intention of committing an offence whjjst in that state he 
would not thereby avoid criminal responsibility^So also where he 
ealised-that he would be likely to commit the offence whilst in 
that state. Aickin J. suggests that “statutory offences and of
fences of negligence” may be an exception to the general rule 
that D will escape liability & he was incapable of voluntary action 
ay reason of intoxication: Barwick C.J. and Murphy J. appear to 
suggest that one who kills whilst in a state severe intoxication 
will nevertheless be guilty of manslaughter Apart from the first

exception, which is well established in the case law, these sug
gestions are not elaborated.

The majority judgements are expressed in terms of extreme 
generality. This was unavoidable in view of the absence of any 
detailed account of how intoxication was supposed to have af
fected O’Connor’s state of mind. There is an additional problem. 
O’Connor was acquitted at first instance of theft and wounding 
with intent to inflict grievous bodily harm. In lieu of the second of 
these offences he was convicted of unlawful and malicious woun
ding. The mental element required for the latter offence is uncer
tain. The most that can be said is that the prosecution must at 
least prove that the defendant realised that “some physical 
harm. . . might result to some person” . It is not necessary to pro
ve an intention to wound and probably not even necessary to pro
ve that he realised that he might wound  anyonefrhe Victorian 
Supreme Court quashed O’Connor’s conviction on appeal and 
declined to order a retrial. There was, however, no attempt to 
specify the mental element required for the offence. When, in the 
High Court, Barwick C.J. referred to intoxication which would 
“prevent the formation of an intent to do the physical act involved 
in the crime” , the generality of that statement may be partly a 
result of this obscurity.

Apart from this factor, the medical evidence given on behalf of 
O’Connor is described in highly abstract terms. It was said that 
the defendant might have been “ incapable o f. . . forming an in
tent to . . . wound” . There is no explanation as to how this 
phenomenon might have resulted from intoxication. If it was clear 
that M ajewski had to be rejected, it was by no means clear why 
O’Connor should benefit from that rejection. Barwick C.J. 
remarks that the Victorian Supreme Court was “justified” in their 
rejection of M ajewski. He also remarks that they undertook no 
“detailed analysis of the evidence as to voluntariness or actual in
tent.’^Murphy J. flatly disagreed with the order made by the Vic
torian Court. Though M ajewski was rightly rejected, he con
sidered that the Court should have ordered a new trial where a 
properly directed jury might well have convicted O’Connor.**0

As in some earlier High Court decisions on matters of great 
theoretical importance in criminal responsibility, the facts of the 
case should not be taken as an illustration of the principles enun
ciated. M ajewski was decisively rejected by the majority. It is not 
at all clear what is the alternative. For this it is necessary to turn to 
the case law before O'Connor. The problem with the decision is 
that the superstructure of theoretical argument — the posited 
dichotomy between logic and policy — is not related to any ade
quate account of the ways in which intoxication might provide 
evidence in support of a defence. Concepts of will, intention and 
voluntariness are deployed without any clear indication of their 
meaning. To some extent at least this failure reflects our present 
inability to provide any satisfactory translation of the evidence of 
expert witnesses, such as doctors, psychiatrists and 
psychologists into the language of criminal responsible. More 
important, perhaps, is the general failure to consider the ways in 
which such evidence might be relevant or irrelevant to the ascrip
tion of these mental states. To some extent this linguistic confu
sion may be more a product of unwillingness to formulate 
answers rather than inability to do so. In the very vagueness and 
confusion of present legal analysis there is scope for the presen
tation of a “mental state defence” in particular cases and scope 
for the development of the general doctrines of criminal respon
sibility. Some of these questions, and in particular those concern
ing the role of expert evidence, have been considered by the Vic
torian Supreme Court in another case involving an intoxicated of
fender, Darrington & M cGauley. This was decided after the Full 
Court decision in O 'Connor but before the High Court had 
delivered judgement. Neither case makes any reference to the 
other. As Darrington & M cGauley amounts, in effect, to a 
development subsequent to O 'Connor it is treated in the conclu
sion to this paper.
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TOXICATION AND THE DENIAL OF CRIMINAL 
ESPONSIBILITY 6
The House of Lords decision in D .P .P . v. Beard in 1920 pro- 
jed a summation and a starting point for the development of 
jstralian law on intoxicated offenders. When he came to for- 
ulate his conclusions in that case Lord Birkenhead L.C. said: 

l “(E)vidence o f  drunkeness which renders the accused in- 
Ipable fo r  form ing  the specific intent essential to  constitute the 
ime should be taken into consideration withthe other facts  p rov
ed. in order to determine whether or not he had this intent.
^His next proposition sits uneasily with the preceding one:

!E vidence o f  drunkeness falling short o f  a p roved  incapacity 
the accused to  form  the intent necessary to constitute the crime, 
d merely establishing that his m ind was affected by drink so 
it he more readily gave way to som e violent passion, does not 
m t the presum ption that a man intends the natural conse- 
ences o f  his acts. ”

He said too  that in some cases evidence o f drunkenness, or 
:oholism, might support a plea o f insanity. But those are ex- 
ime cases, where alcoholism has caused major brain damage, 

r the offender was in the throes o f delirium.
With the benefit o f sixty years hindsight it is necessary to  

eject or m odify some o f Lord Birkenhead's statements. It is 
|uite clear, fo r example, that the defendant is no longer 
equired to  "p rove" incapacity: it is fo r the prosecution to  
>rove guilt, not fo r the defendant to  prove innocence. The 
presumption that a man intends the natural consequences o f 
‘is acts" is held in general disfavour by Australian courts, 
fjhere is, too, an appearance o f illogicality in the statement 
Ijiat incapacity to  form  an intention is merely evidence that 
intention was absent. But the notion o f a defendant "incap- 
ible" o f forming an intention has survived. The descrition o f 
he medical evidence adduced in O'Connor is cast in this form :

{ was said that the defendant's consumption o f drugs and 
cohol made him "incapable o f reasoning and o f forming an 

itent to  steal or w ou ld ". Barwick C.J. referred to  Lord Bir- 
enhead's propositions and added a gloss which has become 
im iliar in recent cases:

"The emphasis in Beard's case on the capacity to  form an 
itent must be displaced by the need to  find an actual intent; 
lough, of course an incapacity to  form  an intent must deny 
le existence o f the in ten t." ***

A ickin  J. makes the same point in his judgementfPWhat is 
eing suggested, apparently, is that there are tw o different 
fays in which evidence o f intoxication may be used in order 
) support an argument that the defendant's actions were not 
itentional. Elsewhere in the majority judgements in O'Connor 
lese are coalesced in the expression that intoxication may 
prevent", or "preclude", the exercise o f w ill or the formation 
f  intention.

References to  incapacity to  form  an intention in English 
ases were meant to  impose a lim it on the extent to  which evi- 
e n ce o f intoxication could be used to  support a denial o f 
uiItTit was presumed that a man intended the natural consc
iences of his acts. That presumption would be displaced, 
lowever, if the defendant was "incapable o f forming an in ten t", 
t is not clear what was meant in these references to  capacity, 
slot infrequently it was taken to  mean that nothing short o f 
xtreme states o f intoxication would displace the presumption, 
‘his is evident in the direction given by the tria l judge in the 
Jew Zealand case o f Kamipeli in 1975. He directed the ju ry : 

" th a t the degree o f intoxication must be very marked in- 
eed; Forthe person concerned to  lack the necessary intent he 
bust be so drunk that he is not responsible fo r his actions, 
hat he is acting as a sort o f automaton w ithout his mind func- 
loning. Blind drunk is a good colloquial way o f putting it . . . 
o be not gu ilty  . . .  he must be so drunk that his mind has 
eased to  function."**0

There was support fo r th is direction in the English author
ities. Nevertheless the New Zealand Court o f Appeal quashed 
the defendant's conviction fo r murder on the ground that the  
jury had been misdirected. It was "the  fact o f intent rather 
than the capacity fo r intent which must be the subject matter 
o f the inqu iry '?T he  effect o f this statement, which is endorsed 
in O'Connor, is that account must be taken o f the defendant's 
state o f sobriety in determining what he knew, realised, or in 
tended at the relevant time. The Kamipeli Court did notexplain  
why intoxication might be relevant to  th is inqu iry. It is easy 
enough to perceive the relevance o f such evidence however. It 
will often lend support to  the hypothesis tha t the defendant 
was mistaken or failed to  realise the consequences o f his 
actions. Or that he was mistaken as to  the circumstances; or 
that his co-ordination was impaired. It may lend support to  an 
account o f the defendant's action which would be less than 
credible if he was sober at that tim e. Dangerous practical jokes 
which misfire, fo r example, may look like the deliberate in flic 
tion o f harm to  an observer who is unaware o f the actor's 
drunkenness. A ll o f these forms o f denial o f in ten tion , realisa
tion or knowledge, tend to  be excluded if nothing short o f 
incapacity to  form intentions is taken in to  account.

There is also a line o f cases in which the defendant sought 
to  escape liab ility  by pleading intoxication in confo rm ity  w ith  
Beard. In these the defendant denied that he had the capacity 
to form  any intentions at all by arguing tha t his state o f in to x i
cation amounted to  automatism. In the V ictorian case o f Keogh 
in 1964 Monahan J. accepted the argument that in toxication  
might provide an evidential basis fo r a plea o f automatism. In 
his view "a state o f automatism, even that which has been 
brought about by drunkenness precludes the form ing o f the 
guilty intent which is the fundamental concept in criminal 
wrongdoing."

In cases where the intoxicated offender can rely on it, 
automatism w ill provide him w ith  a far more powerful defence 
than a simple denial o f intention to  do a prohibited act. I t  is 
not limited in its application to  offences which require proof 
of intention, realisation or knowledge: it is available as a de
fence to crimes o f negligence or s trict lia b ility . It  may, though 
this is uncertain, provide some intoxicated offenders w ith  a 
defence to a charge o f manslaughter?3

Automatism has always been a problematic defence. Even 
in those cases which do not involve intoxicants the defence 
has prompted fears that its use w ill result in the release o f 
defendants who are technically w ithou t gu ilt bu t liable to  
engage in prohibited conduct in the future. The courts have 
imposed lim itations on automatism. It requires a "proper 
foundation" in the evidence before it can be submitted to  the 
ju ry. English cases suggest tha t, as a practical matter, medical 
or other expert evidence must be called in order to  establish 
that foundation. Where the defendant bases a plea o f auto
matism on evidence o f epilepsy, cerebral arteriosclerosis, or 
other conditions which can be classified as diseases or illnesses 
of the brain or m ind, he runs the risk tha t his intended plea o f 
automatism w ill be transmuted by the court in to  a plea o f 
insanity ;*These lim itations are less effective in the case o f the 
intoxicated offender however. Even i f  expert evidence is 
necessary in order to  provide a foundation fo r the defence it 
w ill not normally reveal a disease o f the n^jnd or brain no 
matter how severe the state o f in tox ica tion ."''*

Automatism was subject to  a fu rthe r lim ita tion . There is 
much authority to  the effect that the defence is only avaitable 
to a defendant who was unconscious at the tim e he acj^ed/The 
decision o f the New Zealand Court o f Appeal in Burr?provides 
an illustration. The case involved a plea o f automatism based 
on dissociation, or divided consciousness, rather than intoxica
tion . There is a passage in the judgement o f Turner J., how
ever, which indicates both the potential and a possible lim ita-
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on on attempts to base a defence o f automatism on evidence 
f  in tox ica tion :

" I  can understand the defence of automatism to  a charge 
ivolving iintention, where the evidence demonstrates in the 
ppellant a state such as somnambulism, fo r example, in which, 
>ack in his normal state o f consciousness, he has no recollec- 
ion o f what he did when sleepwalking; he can fa irly claim that 
vhat was done by his body in a state o f sleep was not done by 
iny act of choice o f his in his normal waking state. So, too, in 
he case o f drunkenness, he can claim that his drunkenness 
jrecluded the form ation o f any conscious intention such as is 
lecessary fo r  a verdict of guilty. But in such cases the accused 
n his normal state does not recall what he has done in the 
omnam bulistic or dream state. . .

He instances as well the “ post-concussion rugby player" 
/vho may continue to  play though afterwards he has no mem- 
>ry o f the game. As all members o f the Court recognised, con- 
;ciousness is a matter o f degree?North P. said that automatism 
Joes not require evidence of absolute unconsciousness, “ be
cause you cannot move a muscle w ithou t a direction given by 
:he m ind". He suggested that the defence w ill not be available 
jnless “ all the deliberative functions o f the m ind" are absent 
'so that the accused person acts automatical ly"f*This recourse 
:o tautology indicates the presence o f an intractable defin i
tional problem. On the facts of the case all members o f the 
Court were able to hold that the medical evidence o f dissocia
tion or divided consciousness s u d ith a t the defendant was not 
"in a state o f fu ll consciousness" atd not provide a foundation 
for the defence. I t  is d ifficu lt to  see how one could formulate 
J criterion fo r the necessary degree of consciousness required 
:or guilt. How conscious, or how unconscious, is the somnam
bulist, or the post-concussion rugby player? It is hard to make 
sense o f these questions and impossible to derive from possible 
mswers a standard which might be applied to  someone who is 
very drunk.

Most o f the automatism cases involve defendants who were 
capable o f walking, talking, uttering threats and attacking other 
people. Their actions demonstrate quite clearly that they did 
act in tentionally and w ith manifest awareness of some (if not 
all) the circumstances o f their actions and some (if not all) the 
consequences o f their actions. To suggest, as does Turner J., 
that these actions are not done w ith  "conscious in ten tion" is 
merely to beg the question. To suggest that these actors were 
unconscious, or incapable o f forming intentions, makes it 
impossible to  formulate any logically coherent theory o f 
exculpation.

However logically unsatisfactory it might be, the uncon
sciousness criterion did appear to  provide a practically effec
tive lim it to  reliance on automatism by intoxicated offenders. 
It was accepted that the defendant could not assert that he 
was unconscious when he acted if it appeared that he remem
bered the events after they occurred. The amnesic defendant is 
hampered at his tria l as he cannot present an alternative 
account of events based on his own perceptions at the time. 
That is, in itself, something o f a deterrent to  false claims. Nor 
is amnesia at all easy to  fake when, as in many o f the cases, 
the defendant gave an account o f what had happened to the 
police or to  others shortly after the event. Even in cases where 
the defendant did make a convincing claim that he was am
nesic, that was not necessarily sufficient to  support the further 
claim that he was unconscious at the time. Though the cases 
hever achieved any coherent tests fo r unconsciousness, indica
tions that the defendant's actions were considered in advance, 
or that skill o r application was required fo r their performance, 
were also taken to be inconsistent w ith  "unconscious" action 
pn occasion. * *

Even if one regards the unconsciousness criterion as a prac
tical, if  inelegant, lim it to  the intoxicated offender's reliance 
on automatism there are d ifficulties. As a lim iting device it is

inconsistent w ith other principles governing criminal respons
ib ility . If it is accepted that there is such a phenomenon as 
action performed whilst in a state o f unconsciousness there are 
two possible justifications fo r acquitting the unconscious 
offender. It may be said that unconsciousness is inconsistent 
with the ascription o f intention, realisation, knowledge or 
belief. The defendant goes free on this approach simply because 
the prosecution cannot prove one or more o f the particular 
mental states required fo r guilt o f the offence charged. But 
this analysis is incomplete. For unconscious action, in the guise 
of automatism, w ill also provide a defence in cases where the 
defendant is tried fo r offences o f negligence or s tric t liab ility  
which do not require proof o f those states o f mind. The second 
reason fo r acquittal in cases o f so-called unconscious action is 
that the defendant's actions are said to  have been involuntary. 
If this is the true basis, however, there is no apparent reason 
why automatism should be lim ited to cases o f unconscious 
action. Unconsciousness is merely one o f a number o f ways 
o f showing that action was in v o lu n ta ry ^

In the High Court decision in Ryan, in 1967, the question 
of liab ility  fo r sudden reflex action fell to  be decided. The 
defendant shot a garage proprietor in the course o f an armed 
robbery and was charged w ith  murder. I t  was argued that his 
act o f pressing the trigger, in the particular circumstances o f 
the case, was a reflex action and accordingly involuntary. He 
was quite conscious at the time. Barwick C.J. advanced the 
following propositions in the course o f his judgement. They 
have come to be regarded as fundamental and form  the basis 
fo r the majority judgements in O'Connor:

" I t  is basic, in my opinion, that the "a c t"  o f the accused, o f 
which one or more o f the various elements o f the crime o f 
murder as defined must be predicated must be a "w ille d " , a 
voluntary a c t . . . It  is the act which must be w illed, though its 
consequences may not be intended . . . "

" I t  is o f course the absence o f the w ill to  act, or, perhaps 
more precisely o f its exercise rather than lack o f knowledge 
or consciousness which . . . decides crim inal liab ility  . . . "

"An accused is not gu ilty  o f a crime if the deed which 
would constitute it was not done in the exercise o f his w ill to  
act. The lack of that exercise which precludes cu lpability  is 
not, in my opinion, lim ited to occasions when the w ill is 
overborne by another, or by physical force, or the capacity to  
exercise it is withdrawn by some condition o f the body or 
mind o f the accused . . .  I f  voluntariness is not conceded and 
the material to  be submitted to  the ju ry  wheresoever derived 
provides a substantial basis fo r doubting whether the deed in 
question was a voluntary or willed act o f the accused, the 
jury's attention must be specifically drawn to the necessity o f 
deciding beyond all reasonable doubt tha t the deed charged as 
a crime was the voluntary or willed act o f the accused." * *

These propositions are expressed quite generally. They pro
vided a basis fo r the conclusion in Ryan that (some) forms o f 
reflex action w ill not give rise to crim inal liab ility . But they 
also suggest that other, forms o f conscious behaviour might 
also be excused on the ground that the defendant acted w ith 
out voluntariness or w ill. Barwick C.J. drew no d istinction  
between cases o f involuntary movement, o f which Ryan argu
ably provides an example; and cases o f action which is not 
voluntary. The reliance on an unexplained concept o f the " w i l l "  
tends to  obliterate that distinction. Involuntary movements 
cannot be intentional. But it is perfectly possible in law, as in 
ordinary language, to  describe the defendant's actions as inten
tional though they were not done voluntarily or were done in 
circumstances where his w ill was overborne.

If  these propositions are taken lite ra lly they open up the 
possibility o f a th ird line o f defence fo r the intoxicated offen
der, apart from  the simple denial o f intention, or the assertion 
or unconscious automatism. They suggest the possibility o f 
finding a basis fo r exculpation in the mysteries o f voluntariness
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and the w ill. There is an obvious objection to this suggestion. 
I t  appears to  be inconsistent w ith  what Lord Birkenhead L.C. 
had to  say in Beard. The House o f Lords sought to  make it 
clear tha t the accused could not escape liab ility  if the evidence 
merely established “ that his mind was affected by drink so 
tha t he more readily gave way to  some violent passion". If the 
plea o f insanity is put to  one side, there is ample authority  
against any attem pt to deny voluntariness on the ground that 
the accused was the victim  o f an "irresistible impulse" brought 
on by in toxication or otherwise.

If the objection is obvious, its strength is uncertain. The 
very an tiqu ity  o f the notion o f irresistible impulse works in 
the defendant's favour. Since no one is clear what makes an 
impulse irresistible, or how to  iden tify  one, or what the con
cept really means, courts may be unwilling to  rule out a pro
posed defence on the ground th a t it is, in reality, an attempt 
to  escape liab ility  on untenable grounds. This is particularly 
like ly to  happen when the defendant's plea is supported by 
medical evidence couched in more modern terminology. There 
are signs in the case law, particularly in Victorian case law, 
tha t courts have begun to  accept the existence o f a "Jekyll and 
Hyde" defence based on medical evidence o f dissociation or 
splitting o f the actor's personality.

Two contrasting cases, H ayw ood,which is reported as ruling 
made by Crockett J. in the course of tria l and Joyce; a deci
sion o f the South Australian Supreme Court, illustrate the ten
dency to  accept such defences and a reaction against them.

Joyce was not a case which raised the intoxication issue 
directly , though the Court had a good deal to  say about it. 
The defendant, who had been convicted o f murder, sought to  
overturn that conviction on the  ground that the jury should 
have been directed on automatism. The Court held that the 
evidence provided no foundation fo r that defence and the 
appeal failed.

Joyce had stabbed his v ic tim  seven times. Apparently he 
also attempted to  take his own life. In what sense could any 
evidence lead one to  doubt th.at these acts were done con
sciously? The Supreme Court asked whether an act,

"w hich is not merely a self propelled movement o f the 
limbs or a spasm w ithou t any d irection o f the muscles by the 
w ill or the mind [can] . . . am ount to  an act o f automatism so 
as to  entitle the accused to  an acquittal? Or may there be acts 
which though in some sense directed or purposive are yet in 
the eyes o f the law involuntary or unconscious or both? . . . 
We find it hard to  see how an act can be committed w ith  a 
purpose and still be committed! unconsciously . . . We share, 
w ith  respect, the d ifficu lties expressed so energetically by 
Windeyer J. in Ryan v. The Queein".

Turning to  a hypothetical example the Court doubted that 
even the actions o f a somnambuliist who "turns a key in a lock, 
picks up a knife and uses i t "  could be said to  be "involuntary  
or unconscious".

The Court did not deny that the  somnambulist might avoid 
crim inal liab ility  fo r his actions.. The concussed rugby player 
mentioned in Burr would also have a defence if, for example, 
he assaulted the referee whilst in  that state. What is apparent 
in Joyce is an underlying scepticism towards attempts to  
rationalise these cases where the defendant is not responsible 
in terms o f unconsciousness. "Iinvoluntariness", in the sense 
given the word by the Court, is (restricted to  cases of involun
tary movement. It  is not that the  Court doubts the reality of 
disturbed or distorted states o f nmind. It is rather that it refused 
to  describe these states in language which w ill provide an auto
matic defence fo r the accused. It is neither accurate nor su ffic i
ent to  explain the somnambulist'^ defence in terms of uncon
sciousness or involuntariness. Thie Court pointed very clearly 
to  what it took to  be the undesirable consequences of doing so. 
I f  those were the grounds fo r acquitting the somnambulist it 
would fo llow  tha t one who killed whilst intoxicated might also

be entitled to acquittal "on the ground that the a<ct was invc 
untary, or not his act, because the higher part of Ihis personal 
ity  was put to  sleep".**2-

More generally, the Court set its face against acceptance c 
the Jekyll and Hyde form  o f defence:

" I f  the personality is divided and one of the diivided pan 
was conscious o f the act and w ills it, the actor is; responsib: 
fo r it  and the defence o f automatism is not o p e n .'"^^

Joyce does not provide a settled explanatory basis fc 
acquitting the somnambulist or concussed rugbvy player, 
touched upon the d iffic u lt problems posed in castes where tr  
defendant was the victim  o f hallucinations again wvithout pn 
viding a final resolution. These d ifficu lties w ill be  taken u 
towards the end o f this paper. The radical step im the Court 
argument, however, is the demystification o f uncconsciousne 
and involuntari ness. If movement is not random it iis control let 
Whether or not it is controlled can be recognised by observ 
tion  and by reference to  what the actor said he vwas doing, 
i t  is controlled he must have been conscious o f his; actions ar 
their intended effects. It is irrelevant that he may mo longer I: 
able to  remember. He may challenge the prosecutiion to  prm 
that he intended or realised all o f the consequence3s or circur 
stances o f his actions. But he cannot simply assert: that he w 
unconscious. If the evidence indicates tha t he actted w ith t l  
intention or knowledge required fo r the offence c:harged he 
reduced to  asserting that he could not control th e  impulse 1 
act. But even if he could not control himself it doess not fo lio  
that he is entitled to  an acquittal. Voluntariness, im that sens 
is not a necessary element in crim inal liab ility . ** V

Haywood?which was decided in the same yeaar as Joyc 
but w ithou t apparent reference to that case, proviedes a part \ 
the basis fo r the m ajority judgements in O'Connor. The reaso 
ing is heavily dependent on the propositions advanced [ 
Barwick C.J. in Ryan's case. Like Monahan J.. in Keog 
Crockett J. accepted that in toxication may providle an evide 
tia l basis fo r automatism and that the defence w§l§ Of ggner 
application whether the state was self induced or mot. It mar 
the beginning of a series o f V ictorian cases in wh ichi "conscio* 
and vo lun tary" action is said to  be a necessary elenment of gui 
By contrast w ith Joyce, little  consideration is ggiven to tl 
analysis of these concepts.

The defendant Haywood, who was fifteen at thhe time, h; 
taken valium tablets in conjunction w ith alcohol.. Thereaft 
he broke into a house and stole various articles, including 
rifle. He fired a number o f shots to  test his mairksmanshi 
Then he shot and killed a passer-by. He was charged w ith mi 
der and convicted o f manslaughter?The verdict imdicates th 
the jury were satisfied that he fired the shot vo lu n ta rily  ai 
intentionally but w ithou t intending to  k ill o r in lf lic t serio 
harm on anyone. That is to  say, the jury rejected Haywooi 
defence of automatism.

The important point is that the defence w as all lowed to i 
to  the ju ry . Two psychiatrists had given evidence itha t thee 
fendant's actions had been performed in a statee o f "aut 
matism ", " in vo lu n ta rily ", so that it could not bee said "th  
the mind o f the accused went w ith  those acts'^Trn Joyce t 
South Australian Supreme Court had simply refuseed to acce 
that activities such as those in which Haywood enegaged cot 
be done in a state o f unconsciousness or im /olurntarily. T 
odd thing about Haywood is tha t Crockett J. appeears to ha 
agreed w ith  that analysis. Four years later, in an e>xtra-judic 
address in which he discussed the case, he characcterised t 
pnedical evidence as "palpably untenable". He wemt on to s 
that Haywood,

"certa in ly knew that the rifle  was a firearm . He i knew wh 
ammunition was. He could identify  it fo r the purpoose o f loe 
ing the rifle . He must have known that putlimg thee trigger d 
charged the rifle . He did all this in a prolonged exercise 
marksmanship using objects tha t had obviousily beeen select
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as targets. It  had, in my opinion, to  be nonsense to  suggest 
that the act of firing the rifle was not conscious, voluntary and 
de libera te /' ^

It is the sceptical response again. It is clear enough that the 
South Australian Supreme Court would have held that there 
was no proper foundation for automatism and that the defence 
should not have been allowed to go to  the jury. In Haywood, 
and in succeeding Victorian cases, however the trial judge has 
taken the view that he was bound to  do so /ln  the end the d if 
ference between the South Australian and the Victorian cases 
depends on the rules which regulate the relationship between 
the judge and jury.

It is desirable to  eliminate one red herring at least before 
treating this issue. In the same extra-judicial address Crockett
J. remarked that there are "no grounds fo r thinking that juries 
w ill allow a defence o f mind destruction by voluntary drug 
induction as an easy passport to a c q u itta l" !ih e  fact that Hay
wood was convicted o f manslaughter lends support to  the 
point. In O'Connor Barwick C.J. supported his rejection o f 
Majewski w ith  the reflection tha t the English approach in
volved an unwarranted degree o f mistrust fo r juries, i t  may be 
that the m ajority of acquittals resulting from O'Connor w ill 
occur in cases where an appellate court reverses convictions on 
the ground that the tria l judge has failed to instruct the jury  
correctly. The real issue, however, concerns the nature o f the 
task which is being entrusted to  the ju ry : whether, in cases 
like Haywood or O'Connor, the ju ry should be given the 
opportun ity  to  acquit on the ground that the defendant's 
actions were not conscious and voluntary.

The defendant is entitled to  have his version o f events 
considered by the ju ry. The assertion that a consequence 
occurred by accident rather than design, fo r example, w ill 
normally involve a version o f events which is different from  
that presented by the prosecution. So also where he disputes 
an allegation o f intention or knowledge made by the pro
secution. The fact that his story is incredible is not a ground 
fo r w ithholding the issue. The defendant on tria l fo r rape who 
said that he made a drunken mistake and thought that he was 
in his own bed w ith  his w ife was entitled to  have the jury con
sider that as a possible version o f what happened. But there is 
a distinction between those cases and those where the defen
dant seeks to  escape liab ility  by disputing the voluntariness o f 
his actions. The distinction is a logical consequence o f the con
ceptual structure o f voluntariness. Confusion and uncertainty 
in analysis has tended to  obscure it. Unlike intention, realisa
tion or knowledge, voluntariness is not, or not simply, a state 
o f mind. The defendant who denies voluntariness asserts that 
he was constrained to  act as he did. Leaving aside those cases 
where his movements were involuntary, the denial o f volun
tariness does not entail a denial o f intention, knowledge or 
belief. This is fam iliar in contexts where he relies on duress, 
necessity or provocation. Those defences w ill not be allowed 
to  go to  the ju ry  unless the evidence o f the constraints which 
induced him to  act satisfy certain criteria. It is not enough 
merely to adduce evidence, however credible, that he could 
not help acting as he did, or that he lost control o f himself. 
The criteria controlling the question whether the issue w ill go 
to  the jury w ill vary according to  the nature of the alleged 
constraint. But there is no difference in principle between 
those cases and cases where the defendant alleges that his 
actions were not voluntary because he was dissociated, or 
because he was extremely drunk. These constraints are "in te r
na l" rather than "externa l". Butthey are consistent w ith  inten
tional action and they are consistent w ith  the presence o f 
knowledge or realisation o f the circumstances and conse
quences o f action. It is a question of judicial policy whether 
these internal constraints should be recognised as bases fo r 
exculpation. The fact that it is a question o f policy has been 
obscured by the analysis o f automatism in terms o f "con

sciousness", and the supposition that individuals lose the 
capacity to  form  intentions as a result o f in toxication or 
during episodes o f dissociation. Exculpation has been based 
on a false analogy w ith  denials o f intention. If  that error is 
avoided, one is forced to  return to  the question posed by Sey
mour Hal leek: What reason do we have fo r distinguishing in 
our exculpatory policies between those who responded to  
internalised stress and those who responded to  stress from  
external constraints? Consider, fo r example, the defences o f 
provocation and duress. Neither w ill be allowed to  go to  the 
ju ry unless the evidence o f external events said to  amount to  
provocation or duress accords w ith  the legal criteria govern
ing those defences. Can the defendant avoid those criteria by 
laying emphasis on his inner tu rm oil and asserting simply that 
his actions were not conscious and voluntary? A tendency to  
allow this as a tactic is apparent in V ictorian cases. It was con
demned by Windeyer J. in the High Court in Parker.*tf\e error 
lies in the assumption that a denial that action was conscious 
and voluntary is also, and necessarily, a denial o f in ten tiona lity .

In O'Connor Barwick C.J. emphasised tha t the tria l judge is 
to w ithdraw the issues o f "voluntariness or actual in te n t" from  
the ju ry  if the evidence provides no proper foundation fo r 
them*.0Apart from an indication that the evidence must show 
an extreme state of intoxicatiorf, tio other criteria are stated. 
It is merely stated that a state o f in toxication may, "perhaps 
only rarely . . . preclude the exercise o f the w il l" ,  or "prevent 
the formation o f an intent to  do the physical act involved in 
the crime charged". The evidence before the Court was, o f 
course, cast in those terms.

I suggest that no evidence, whether or not cast in medical 
term inology, is capable o f casting doubt on the proposition  
that a defendant who was capable o f walking, talking or attack
ing other people or the ir property, was also incapable o f fo rm 
ing intentions. It may be that his actions were not " fu lly  volun
ta ry " . They may be "o u t o f character" and they may be deeply 
regretted or the memory o f them suppressed afterwards. 
But that is not enough, o f itself, to  provide him w ith  an 
excuse in law or otherwise. The requirement tha t a proper 
foundation be laid in the evidence has two functions. It is 
necessary to ensure that there is some factual material fo r 
the ju ry  to consider. In this sense the evidential burden cast 
on the defendant avoids an unnecessary proliferation o f issues 
at tria l. It is also the means by which the court controls the 
application and the meaning o f exculpatory concepts. I t  is 
open to the defendant to  deny intention and the question o f 
what his intentions were is appropriate fo r the jury's consider
ation. It is not open to  him to deny the capacity to  form  an 
intention, however, unless there is some evidence to  demon
strate how that phenomenon is supposed to occur. Nor is it 
open to him to alter the meaning o f in tention, or allied terms. 
Denials o f voluntariness are in a similar position. The assertion 
that the defendant could not help doing what he did, or could 
not control himself, is not in itself a sufficient ground fo r a 
defence. Some exceptional state o f facts must be evidenced 
before the foundation is laid. There is no apparent reason why 
the law should accept that evidence o f even extreme intoxica
tion, or o f dissociation, should bring the defendant w ith in  the 
exceptional class o f voluntariness defences. The vice inherent 
in Haywood's case, and those V ictorian cases which followed  
it, is that it leaves to  the ju ry  the task o f settling a conceptual 
issue which ought to be determined by the court in accordance 
with legal criteria.

If this analysis is correct i t  w ill be open to  courts to  allow  
the development o f a defence fo r those whose intoxication  
was not self induced. One o f the virtues o f O'Connor is the 
healthy realism w ith which members o f the m ajority discussed 
the distinction between in toxication which was, and intoxica
tion  which was not, self induced. It is not easy ta d ra w  and the 
occasions fo r its use w ill presumably be ra re .ft is, however,
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well established in authoritative dicta and provides a coherent 
ground fo r recognising a voluntariness defence arising from  
in toxication. This possibility is relevant to  the d ifficu lt problem 
posed by the defendant who suffers a drug or alcohol induced 
hallucination.

DRUGS AND HALLUCINATIONS -  A DILEMMA
The contrast between the South Australian and Victorian 

cases tends to  blur in those rare situations where the defend
ant claims that his perceptions were distorted by an hallucin
ation or a delusion. In the English case o f Lipm an^e  defen
dant took LSD in company w ith  a f  riend. Under the influence 
o f the drug he had the illusion o f descending to the centre of 
the earth where he struggled w ith  snakes. During this episode 
he attacked and killed his friend. He was charged w ith murder 
and convicted o f manslaughter. The reasoning in support of 
the decision has been universally attacked and may be disre
garded. The interest o f the case lies in its facts. In Haywood 
Crockett J. saw Lipman as a case in which the defendant's pets 
could not be described as "conscious, voluntary and deliberate*'. 
In Joyce there was a discussion o f the analogous case where 
the defendant kills whilst dreaming. The Court doubted that 
the acts o f the dreamer could be described as "involuntary or 
unconscious in the eyes o f the law ".Ml t  was suggested instead, 
somewhat tentative ly, that these cases might be dealt w ith in 
the same way as those where the defendant was simply mis
taken. That is to  say, he should be judged as if the content of 
his dream or hallucination had been true. Lipman, who meant 
to  k ill snakes, could not be found g u ilty  o f any offence which 
requires proof o f an intention to  killl o r harm a human being. 
I t  is consistent w ith  this analysis, however, that he might be 
found gu ilty  o f an offence o f negligence.MX

Cases involving such a systematic d is to rtion  o f visual reality 
are rare. The so-called hallucinatory drugs are more likely to  
induce distortions o f perception o f which the drug-taker is 
aware, paranoid episodes and d istortions o f emotional res
ponse. One is entitled to  a certain measure o f scepticism when 
faced w ith  an account o f a systematic and pervasive distortion  
o f reality which the actor was unablle to  perceive to be false. 
Quite apart from  the possibility th a t the defendant is simply 
lying, it is possible that the claimed hallucination amounts to  
no more than a subconscious reconstruction o f mental states 
after the event. False memories may be close cousins to  
psychogenic amnesia. Even so, Lipman gives rise to  a dilemma. 
I f  we take the South Australian suggestion that the defendant 
be judged on the content o f his hallucination and apply it to  
hypothetical cases derived from  Lipman the results can appear 
very odd indeed. Suppose the drugtaker in that case had not 
hallucinated snakes but his hated m other, or father? If he is 
judged on the content o f his hallucination he is guilty o f mur
der since a mistake as to  the iden tity  o f one's victim  provides 
no excuse in law. But what if, in rea lity , mother or father had 
been dead fo r tw enty years? Is the "m is take " as to  the identity 
o f the victim  still irrelevant? There is an element o f a rtific ia lity  
in the suggestion tha t criminal guilt depends on some beguiling 
substitute fo r reality thrown up by the defendant's subcon
scious. It was remarked earlier that the  defining characteristic 
o f delusions is that the sufferer is unable to  correct his percep
tions by reference to  the cues presented by reality. It may be 
tha t in some o f these cases at least, one is driven to adopt a de
fence based on lack o f voluntariness. In Joyce the Court also 
le ft this possibility open:

" In  such cases it may be that whatever directs the acts so 
subordinates the conscious w ill tha t th e  act can fa irly be said 
to  be invo lun tary."

The Court added a rider which may serve to distinguish 
between the dreamer and the drugtaker:

" I t  may be re levant. . .  that in such cases the condition is 
produced by well known causes or in well known states for

which the subject is not responsible. Everyone must slleep anc 
a man does not choose to  be knocked on the head . . .  It is no 
clear that the same principle applies to  a man who /votrks him 
self up in to an emotional fre n zy ."M^

Nor, as the Court indicated, is the person who chtooses t< 
get intoxicated to be given the benefit o f an amel orcative ex 
ception.

The dilemma over hallucinations and delusions is mot new 
It is inherent in the statement o f the McNaghten Rulees whicl 
govern the defence o f insanity. So long as the presence o f de 
lusions or hallucinations were treated as indicia o ff menta 
illness the dilemma could be avoided by classifying thie defen 
dant's plea as one o f insanity. In cases involving in tox ica tio i 
this is usually not possible. I f  in toxication was self iinduced 
the firs t solution suggested by Joyce has at least the fmerit o 
consistency w ith principles the defendant is to  bee judget 
according to  the content o f the delusion or halluccination 
This is to  ignore the differences between delusions ?and mis 
takes. If intoxication was not self induced, the defendant' 
position is more nearly analogous to  that o f the dreeamer. Ii 
these cases, which w ill be exceedingly rare,

" i t  may be that whatever directs the acts so suboerdinate 
the conscious w ill that the act can fa irly  be said to  be involur 
ta r y . " /,v^

Where the defendant is forced, or tricked, in to  intoexicatio' 
it is perhaps more likely that he w ill suffer haliucinaations o 
delusions. If he is ignorant o f their source he may be ;so muc 
the less able to  correct his erroneous perceptions. If he i 
robbed o f his faculties by another it is arguable that hne shouli 
not be liable fo r his actions no matter what the conteent of hi 
hallucination or delusion. Tentative as the remarkss of th 
Court in Joyce are, they illustrate the ineluctable eleement c 
policy involved in structuring voluntariness defences.

CONCLUSIONS
One factor has not been mentioned so far. The V/ictoriai 

cases on in toxication and allied defences involving th ie  denic 
of voluntariness are, fo r the most part, cases in wHiich th 
defendant was charged w ith  murder. Some o f them ,, such a 
Ta/’r,“ m ight be considered sympathetic. Haywood vwas ver 
young. To some extent an expanded defence o f autoamatisir 
or a willingness to allow the ju ry  to  consider the issue cof volur 
tariness, may result from  a growing sense o f dissatiisfactioi 
w ith the defin ition o f murder, m the absence o f a defence o 
diminished responsibility, and given tha t the lim its ; on th 
defence o f provocation in particular have been the sujbject c 
criticism and agitation for re fo rm a t is not surprissing tha 
there have been attempts to  formulate a voluntariiness (defence 
From this point o f view, the danger represented by OYConno 
is that principles shaped by the need to  ameliorate thoe defin 
tion  o f murder may be given application to  the geneerality c 
offences.

That is o f course speculation. The most recent o f * the Vic 
torian cases appears to  run against the trend. Darrirington i 
McGauiey provides an instructive contrast w ith  0'i'Connoi 
Unlike that case it contains no invocation o f th e  proppositior 
from Ryan. Instead it offers a detailed analysis «of thoe exper 
evidence given on behalf o f the defendant and a v igoroius state 
ment of the lim its to  which such evidence is subject. . In spiri 
it is far closer to  Joyce than its predecessors.

The defendant McGauiey was convicted o f miurdenr. At h 
tria l he gave evidence o f in toxication resulting from  a < combir 
ation o f LSD, marijuana and alcohol. He adm itted sshootin 
the victim  and, though he claimed partial loss o f memoory, gav 
an account o f what had happened at the tim e . He appoealed o 
the ground that the tria l judge had erred in exc ludinng expet 
psychological evidence from  the consideration o f tithe jur^

The tria l judge heard the evidence on voir dires. Aske 
whether the combination o f drugs, taken i n th e  dosage 3 claime
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by the defendant, would affect his capacity to  form  an inten
tion to  k ill or in flic t grievous bodily harm, the expert witness 
replied that he “ would have grave doubts that such a capacity 
would e x is t" .T h e  trial judge rejected this evidence on the 
ground,

" th a t the question whether a man held a particular inten
tion , or had the capacity to  form  it, is, in this context, not yet 
a question fo r an expert witness but fo r the ju ry

The Full Court upheld this conclusion. Though the witness 
was qualified to  give evidence o f the effects which LSD might 
have in disturbing sensory perception, or inducing misinterpre
ta tion o f the environment, there was no ground fo r supposing 
that he had expertise in diving intention or capacity to form  
in ten tion .^had the defendant claimed alcoholic intoxication  
alone it would have been inappropriate to  allow expert evidence 
at all.

Jenkinson J. w ith  whom the Chief Justice expressed agree
ment, remarked tha t:

"Common human experience o f alcoholic intoxication  
strongly suggests that the w ill to  k ill and grievously hurt others 
is not substantially inhibited by alcohol, at least whilst the 
intoxicated person remains ambulant and capable o f conversa
t io n ."  <xx*

If he is not ambulant and capable o f conversation, it is also 
unlike ly that he w ill constitute any danger to  anyone. Jenkin
son J. suggested that the case might have been different if the 
evidence had suggested that the defendant might have perceived 
the victim  "a t ths time o f the k illing  as something other than a 
human being"! Tha t is to  invoke the shade o f Lipman. The 
statement o f doctrine which follows is clear in its intention, if 
not so clear in meaning:

"The intention to kill or to do grievous bodily harm required 
as an element in the crime o f murder requires both under
standing and the w ill . . .  A t one extreme the act which causes 
death may be done w ith  fu ll understanding o f the high proba
b ility  that the act w ill k ill and in the passionate hope that the 
act w ill not k ill. The political terrorist who destroys a building 
in which he knows his beloved is confined w ills not to  k ill her, 
but only to  do the act which causes the destruction of the 
building, yet he is guilty o f her murder. A t the other extreme 
a man whose mind is so grossly disordered by emotion or by 
intoxicants that he has no understanding of the degree of 
physical harm to  the victim which his act entails, nor any 
capacity to  govern his w ill by means o f the exercise o f his 
understanding, is guilty o f murder if the act which causes 
death is done in the exercise o f a w ill to  k ill or grievously to  
harm the victim , unless a defence such as provocation or 
insanity is available. No more understanding is required than 
may serve to  conceive the w ill to  k ill or grievously harm one 
whom the accused recognises as a human being." /a' *

This sounds very like a resurgence o f the sceptical res
ponse. The references to the " w il l"  remain as a cause fo r 
puzzlement. I f  it is accepted, however, that an act may be 
willed though the actor lacks the capacity to  govern his w ill 
there is very lit tle  left o f the positive requirement o f volun
tariness as a necessary element of guilt. This is closely ana
logous to the view o f Bray C.J. in Harm that the actor may be 
crim inally responsbile fo r acts which are "voluntary but un
contro llab le"! “i t  is in accordance too w ith that Windeyer J. 
had to  say in Parker's case.1*'"*

It may be helpful if  conclusions are summarised.
(1) To ask what the defendant intended, knew, realised or 

believed at the relevant time is to  ask an intelligible question 
about his state o f mind. The ways in which alcoholic in tox i
cation can impair perception, co-ordination and the interpre
tation o f reality are fam iliar and evidence o f intoxication is 
always relevant to  the ascription o f these mental states. 
Where in toxication is the result o f consuming more exotic 
drugs it may be necessary to adduce expert evidence to pro

vide an informational basis fo r the tr ie r o f fact. It is fo r the 
prosecution to  establish intention, knowledge or whatever 
other mental element may be required fo r guilt o f the offence 
charged. The basis fo r exculpation lies in the possibility that 
the defendant's actions may have been affected by mistakes, 
failures o f realisation or o f co-ordination. His own account o f 
what he thought he was doing, or a hypothetical account o f 
what he might have thought he was doing, is relevant to  the 
extent that it is inconsistent w ith  the prosecution version o f 
his mental states.

(2) To speak o f "capacity to  form  an in ten tion " is the 
beginning o f confusion. In toxication certainly impairs many 
of the actor's capacities or abilities. Unless he is in a state 
o f immobile stupor it does not impair his capacity to  form  
intentions however. I t  may impair his capacity to  execute 
them "w ithout unwanted consequences, to  realise those con
sequences, or to  appreciate the circumstances in which they  
are carried out. But that merely takes us back to the need to  
determine what his intentions were.

(3) References to  capacity to  form  intentions leads inevi
tably to ta lk of voluntariness. And that leads in turn  to  the 
w ill and the question whether the defendant performed, or 
was capable o f performing, a w illed act. What these expressions 
conceal is that voluntariness and the w ill are conceptually 
different from intention, realisation, knowledge and belief. 
To say that a person did not act vo luntarily  is to  evaluate his 
conduct in the light o f the pressures and strains to  which he 
was subject. It is not simply to  make a statement about his 
state o f mind. We evaluate by reference to  our conception o f 
what strains and pressures he should have been able to  resist.

(4) The fact that an act was not done voluntarily  w ill al
ways mitigate the degree o f blameworthiness. The actor who 
wanted to cause harm is certainly deserving o f more severe 
punishment than one who did not. I t  does not fo llow , how
ever, that one who did not act vo luntarily  has a complete 
excuse. In law defences involving a denial o f voluntariness are 
restricted by rules which lim it their availability to  extreme 
cases. They represent particular exceptions to  the general 
rule that the defendant cannot escape liab ility  by asserting, 
however sincerely, that he could not help himself. There is 
no apparent reason why extreme intoxication should amount, 
o f itself, to  an exculpatory denial o f voluntariness. It is not 
enough simply to shew that the physiological state o f a defen
dant who was extremely drunk resembles that o f a sleepwalker. 
Some further principled ground fo r extending a defence to  
him must be found. It  may be possible to define a class o f 
cases where the defendant is not responsible fo r his state o f 
intoxication and, in these cases at least, the analogy w ith  the 
sleepwalker would be more compelling. Otherwise his loss o f 
self control is relevant only to  exercise o f the sentencing dis
cretion.

(5) Legal defences involving the denial o f voluntariness may 
be limited in their application to  particular offences, or groups 
of offences. Provocation, duress, necessity and, in those ju ris 
dictions which recognise the plea, diminished reponsibility, 
exhibit this characteristic. It may be that we should recognise 
that an extreme state o f intoxication could be relevent to  an 
offence such as murder in ways that it is not relevant to  lesser 
offences. The suggestion that a defendant might lack capacity 
to  intend death or grievous bodily harm, but possess the capa
c ity  to  intend some lesser kind o f harm, is im p lic it in the langu
age used in some o f the cases. These references to  capacity 
may mask the judgement that one who was extremely in to x i
cated should, in some circumstances at least, escape convic
tion fo r an offence which carries a mandatory penalty.

(6) The defendant is entitled to  rely on his account, how
ever incredible, o f his intentions and beliefs. I t  is for the ju ry  
to  determine whether that account might possibly be true. But 
he is not entitled to  redefine what is meant by intention or
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other words designating the mental element in an offence. Nor 
is he entitled to  rely on misuse o f those words or concepts by 
expert witnesses seeking to  find a translation from the term in
ology o f the ir own field o f expertise.

(7) Nothing said so far mitigates against defences or denials 
o f liab ility  wich rest on the assertion that the defendant's 
movements were involuntary. Twitches, convulsions, some 
"re fle x " movements, or the w ild flailing o f a man stung by a 
bee are not actions done intentionally. In some circumstances 
it w ill be possible to  deny that he "acted" at all.

(8) O'Connor is more consistent w ith  the foregoing sugges
tions than might be apparent at first. The case involved a highly 
abstract disquisition on principles which are inherently flexible. 
Barwick C.J., in particular, emphasised that evidencd of the 
"state o f the body and mind o f an accused" may be withdrawn 
from  the ju ry  if it is irrelevant to  the determination o f "either 
of the basic elements, voluntariness or actual in tent". The 
nature of the evidence in O'Connor, and the formulation o f 
the issue fo r decision by the Court, did not require any close 
examination of the criteria which that evidence must satisfy in 
order to  lay a proper foundation for the denial o f guilt. The 
main task was the dem olition o f Majewski. What remains is the 
need to  formulate a set o f coherent principles linking intoxica

tion  and exculpation. Here the process of explication begun by 
the South Australian Supreme Court in Joyce provides a better 
guide than the V ictorian cases. It is better simply because it 
avoids the confusion o f term inology and d istortion o f con
cepts inherited from the speech o f Lord Birkenhead in Beard's 
case.

(9) Proposals fo r legislation creating a specific offence for 
the intoxicated defendant, on the lines suggested by the  Butler 
Committee, are premature. The proposed offence is designed 
for those defendants who escape liab ility  where the defence or 
denial o f guilt is founded on evidence o f intoxication. Further 
confusion and obfuscation is likely if legislative amelioration 
o f the present situation is attempted before an acceptable 
analysis o f exculpation is achieved. The penalties fo r the new 
offence which were suggested by the Committee are compara
tively small. If in toxication is to  have the far reaching excul
patory effects suggested in some o f the cases those penalties 
w ill be inadequate, n  the penalties are increased we w ill end 
w ith the unedifying spectacle o f the legislature introducing a 
new and serious offence in circumstances where the  courts 
have declared that principle requires an acquittal. The prefer
able course is for the courts to  return to  an examination of 
those principles which are said to  require legislative intervention.

H.A.E.T.A.S. VICTORIA  
4/48 Malvern Street, Bayswater, Vic. 3153

Manufacturers and Installers of Visec/Assist/Alert 
Em ergency Call Service 24 Hours m onitoring 7 Days Per Week 

Approved by Association for the Blind and the Brotherhood of St Laurence
Phone Enquiries: 720 3204

MEN REQUIRED
We need active retired men with their own transport, to install our emergency service in their local d istricts

o f both Metropolitan and Country Areas of Victoria.
In the first instance, please phone Mr Norm Wiggett for appointment.

Phone — Melbourne 720 3204

Advertisement

Mr. Gordon Merry of the Association for the Blind has stated in the past the following state
ment:

Throughout the seventies we saw great advances in technology and we gained benefits in the 
homes, our cars, our businesses and schools.

But in the matter of personal safety in the home, particularly for the group of citizens most at 
risk, technology has been slow to arrive and, now that it is here, expensive to acquire.

Happily 1976 saw a major advance in the arrival on the Australian market of a radio-activated 
call system whereby a person taken suddenly ill could call for help. Four long years have rolled by 
and now in 1980, a whole spate of such devices becomes available so that elderly and/or ill people 
are confused as to which device to choose and how to arrange payment.

My own work with blind people calls for a device that is hopefully cheap and yet quite reliable 
— preferably foolproof. The typical person who will use it has poor vision — some have none at 
all. The person is more likely to be a lady than a man, more likely to be over 65 years of age than 
under. She may well have other medical conditions not related to blindness such as heart trouble, 
arthritis, some degree of deafness and a whole range of other conditions.

Some clients are nervous and occasionally with good cause. We document a small number of 
break-ins by intruders when the house-holder was powerless to call for help or to ensure the ap
prehension of the intruder. We have also had cases where the intruder could not be identified 
after apprehension because the victim is blind.

Clearly then, what is needed is a device which is fail safe in its operation which notifies quickly 
of danger or medical crisis, the operation of which is silent and not apparent to any intruder. We 
do not wish only to frighten intruders away, but rather to catch them. It needs to use the telephone 
line to the client’s house but certainly not to depend upon the telephone itself. It needs to be as 
cheap as possible, available now—not next year, and ideally should be government subsidised. 
Families should also be willing to assist, when possible, with purchase prices.

If it means that some hundreds of citizens of Australia can remain for a few yearss lomger in the 
community instead of requiring nursing home care, its cost to the taxpayer will be infiinitely less 
than the alternative and the individual so helped will enjoy a better quality of life lfor tthat much 
longer.

In every community there are people who are elderly, infirmed, or in ill health, wbio meed a sim
ple means of summoning a neighbours help in an emergency requiring the attention! of friends or 
perhaps a doctor. To deal with these emergencies Toc-H has been installing alarms iin alll States of 
Australia without charge to the recipient.

Usually a Red Flashing Light is operated in a front window for an opposite neighbour to see; 
they are quite small and unobtrusive when not in action. Where a light cannot be seen by a 
neighbour, and also in some cases, consideration is given to fitting an audible sigmal lfor a next 
door neighbour to hear.

The Toc-H system was a break through into using technology to help people of tine ccommunity 
in the seventies but as John Crisp of the Brotherhood of St. Laurence says in a report hte made on 
all the systems it is now outdated.

A company in Melbourne has produced an up-to-date emergency call system whiich overcomes 
the shortcomings of previously produced systems and has agreed to monitor systems; it iinstalls, 24 
hours a day, 7 days a week, for a cost of $1.50 per week. ,

When you compare the cost of keeping anyone in a nursing home or hospital at ssay SS70 a day, 
this is $490 a week, in two weeks of these prices the government could buy this uniit amd pay for 
eight years monitoring. The figures show that an elderly person in a home has a linnitecd life span 
compared to living in their own homes, this is no reflection on the homes or hospitals whto do their 
best to look after these elderly people, the conditions are excellent, but the fact remains that these 
people do not thrive in these places, but if they were to live eight years at $70 a day it wvould cost 
the government $203,840 per person.
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