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ASIAU-APRICAN LEGAL CONSULTATIVE COMMITTEE

EXPERT GROUP KEETIIE ON PROMOTION AND PROTECTION OF I^ESTiiENTG *

REPORT

An official level Expert Group Meeting on Promotion and 
Protection of Investments met at the Secretariat of the Asian- 
Afriean Legal Consultative Committee on 30th, 31st January and 
1st Februaiy 19&4 pursuant to the decision of the Committee 
taken at its Tokyo Session*

The meeting was attended by participants from 23 countries, 
namely, Arab Republic of Egypt, China, Cyprus, India, Iraq, Japan, 
Republic of Korea, Mauritius, Mongolia, Nepal, Nigeria, Oman, 
Pakistan, Philippines, Saudi Arabia, Singapore, Syria, Sri Lanka, 
Thailand, Tunisia, Turkey, Uganda and Yemen Arab Republic* The 
representatives of the Inter-Arab Investment Guarantee Corporation, 
the World Panic and European Communities attended as Special 
Invitees*

Dr* R«K* Dixit (India) was elected Chairman* The meeting 
gave further consideration to the drafts of three models for 
bilateral agreements for promotion and protection of investments 
in continuation of the discussions held at the previous Expert 
Group Meeting held in New Delhi in January 1983*

The model agreements as finalized at the Expert Group 
Meeting are annexed to this report*

*(This document, prepared by the Secretariat of the Asian/African 
legal concultative committee, New Delhi, was made available by the 
Department of Foreign Affairs, Canberra).
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. /.hwex I.

♦REVISED 7)1?AFT OK MODEL AGKEI?1ENT FOR PROMOTION AMD PROTECTION
~ 'ov rmwliiwrs

MODEL A

AGREEMENT between the Government of
and

the Government of__ for Promotion,
Encouragement and Reciprocal Protection of Investments.

The Government of and tho
Government of

Pc cognising in particular the need to promote wider co­
operation between the countries of the Asian-African region to 
accelerate their economic growth and to encourage investments 
by developing countries in other developing countries of the 
region; ‘ *

Also Recognising that reciprocal protection of such 
investments will be conducive to the attainment of desired 
objectives in a spirit of partnership;

Desirous to create conditions in which the investments by 
each other and their nationals would be facilitated and thus 
stimulate the flow of capital and technology within the region;

The model agreement is intended to provide a possible 
negotiating text for consideration of governments*
It is merely a model and not an adhesive text* The 
possibility that the text would be modified or altered 
in the course of bilateral negotiations to suit the 
needs of the parties is clearly contemplated*
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Have agreed as follows:

Article 1
Definitions

For the purpose of this Agreement

(a) fInvestment!
(Alternative A)
’Investment! means every kind of asset and in particular,

though not exclusively} includes:
(i) movable and immovable property and any other

property rights such as mortgages} liens or 
pledges; ■**

(ii) shares, stocks and debentures of companies or 
interests in the property of such companies;

(iii) claims to money or to any performance under 
contract having a financial value, arid loans;

(iv) copyrights, knowhow, [goodwill] and industrial 
property rights such as patents for inventions, 
trade marks, industrial designs and trade names;

(v) rights conferred by law or under contract, . 
including licence to search for, cultivate, 
extract or exploit natural resources*

(Alter nativc B) '
"Investment! includes every kind of asset such as:
(i) shares and other typos of holdings of companies;
(ii) claims to any performance under contract having 

a financial value, claims to money, and loans;
(iii) rights with respect to movable and immovable 

property;
(iv) rights with regard to patents, trade marks and . 

any other industrial property; and
(v) contractual rights relating to exploration and 

exploitation of natural resources#
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(Alternative C)

'Investment1 means:
(i) in respect of investment in the territory of

(First Party) ;
(ii) in respect of investment in the territory of

(Second Party) •
£ ■ *

(h) 'National1 ’
(.Alternative A) ‘ *
1 National1 in respect of each Contracting Party means a 

natural person who is a national or deemed to be a national of 
the Party under its Constitution or relevant lav;;

(Alternative B)
'National1 in respect of (First Party) means

_____ . and in respect of
Second Party means ____ «

(c) 'Companies'
(Alternative A)
^Crinvvjnios' means corporations, partnerships or asso­

ciations incorporated, constituted or registered in a Contracting 
Party in accordance vrith its laws [and includes such entities 
in v.hich nationals of a Contracting Party have substantial 
interest and majority shareholding.]

(Alternative B)
'Companies' means in respect of the (First Party)____
__________i*1 respect of the (Second

Party)

(d) 'State Entity* means a department of government, 
corporation, institution or undertaking wholly ov/ned or 
controlled by goveriunent and engaged in activities of a 
commercial nature®

(e) 'Heturns' includes profits, interests, capital gains, 
dividends, royalties or fees®

(f) 'Host State1 means the country in whose territory the 
investment is made®

£ .

(g) 'Territory' means:
(i) In respect of the (First Party) ____;
(ii) In respect of the (Second Party) ,®
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Article 2
Pronction and encouragement of.investments

(i) Each Contracting Party shall take stops to promoto 
investments in the territory of the other Contracting Party 
and encourage its nationals, companies and State entities to 
make such investments through offer of appropriate incentives, 
wherever possible, which may include such modalities as tax 
concessions and investment guarantees.

(ii) Bach Contracting Party shall create favourable conditions 
to encourage the nationals, companies or State entities of the 
other Contracting Party to promoto investment in its territory.

(iii) The Contracting Parties shall periodically consult among 
themsolves concerning investment opportunities vathin the . 
territory of each other in various sectors such as industry, 
mining, communications, agriculture and forestry to determine 
where investments from one Contracting Party into the other may 
ho most beneficial in the interest of both the parties.

(iv) *[Each Contracting Party shall duly honour all commitments 
made and obligations undertaken by it v/ith regard to investments 
of nationals, companies or ‘Hate entities of the other 
Contracting Party.'j

Article ?>

Reception of Investments

(i^ Each Contracting Party shall determine the mode and 
manner in which investments are to be received in its territory.

(ii) The Contracting Parties may determine that in a specified 
class of investments, a national, company or State entity of a 
Contracting Party intending t« make investment in the territory 
of the other Contracting Party including collaboration arrange­
ments on specific projects, shall submit its or his proposal to 
a designated authority of the Party tixere the investment is soutfit 
to bo made. Such proposals shall be processed expeditiously and 
so soon after the proposal is approved, a letter of authorisation 
shall be issued and the investment shall be registered, where 
appropriate, with the designated authority of the host State®
Tho investment shall bo received subject to the terms and 
conditions specified in the letter of authorisation.

* There were sane differences of views on the need for 
inclusion of this clause®
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(iii) The host State shall facilitate the implementation and 
operation of the investment projects through suitable adminis­
trative measures and in particular in the matter of expeditious 
clearance of authorisation or permits for importation of goods, 
employment of consultants and technicians of foreign nationality- 
in accordance with its laws and regulations.

Article 4

IIost-Favoured-Nation Treatment

(i) Bach Contracting Party shall accord in its territory to 
the investments or returns of nationals* companies or State 
entities of the other Contracting Party treatment that is not 
less favourable than, that it accords to the investments or 
returns of nationals, companies or State entities of any third 
State.

(ii) Each Contracting Party shall also ensure that the 
nationals, companies or State entities of the other Contracting 
Party are accorded treatment not less favourable than that it 
accords to the nationals or companies or State entities of any 
third State in regard to the management, use, enjoyment or 
disposal of their investments including management and control 
over business activities and other ancilliary functions in 
respect of the investments.

*r^rticlo 5

National T re atmont

(i) Each Contracting Party shall accord in its territory to 
the investments or returns of nationals, companies or State 
entities of the othor Contracting Party treatment -that is not 
lens favourable than that it accords to the investments or 
returns of its own nationals, companies or State entities.

(ii) Each of the Contracting Parties shall extend to the 
nationals, companies or State entities of the other Contracting 
Party, treatment that is not less favourable than it accords to 
its own nationals, companies or State entities in regard to 
management, control, use, enjoyment and disposal in relation to 
investments which have been received in its territory.*j
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Article 6

Repatriation of capital and returns

(i) Each Contracting Party shall ensure that the nationals, 
companies or State entities of the other Contracting Party are 
allowed full facilities in the matter of the ri^it to reptatriation 
of capital and returns on his or its investments subject, however, 
to any conditio;, for re-investment which may be stipulated at the 
time of the reception of the investment and subject also to the 
ri$it of the host State to impose reasonable restrictions for 
temporary periods in. accordance with its laws to meet exceptional 
financial and economic situations [as determined in the light of 
guidelines generally applied by the BIF or such other criteria 
as may be agreed upon by the parties']® The capital ar.d returns 
allowed to be repatriated shall include emoluments and earnings 
accruing from or in relation to the investment as also the 
proceeds arising out of sale of the assets in the event of 
liquidation or transfer*

(ii) In the event of exceptional financial or economic,
situations as envisaged in paragraph (i) of this article, the 
host State shall exercise its powers to impose reasonable 
restrictions equitably and in good faith* Such restrictions shall 
not extend ordinarily beyond a period of . „ . ..... . - —*

Any restriction in operation thereafter shall not impede the 
transfer of profits, interests, dividends, royalties, fees, 
emoluments or earnings; as regards the capital invested or any 
other form of returns, transfer of a minimum of 20 per cent in 
each year shall be guaranteed.

(iii) Repatriation shall be permitted ordinarily to the 
country from which the investment originated and in the come 
currency in vfoich the capital was originally invested, or in any 
other currency agreed upon by the investor and the host State 
at the rate of exchange applicable on the date of transfer upon 
such repatriation unless otherwise agreed by the investor and 
the host State*
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Article 7

Na t i or.rljnnrbljxit exp r op r i at ion and p .gym ent o f 
camp ear, at ion in respect thereof

(i) Investments of nationals, companies or State entities of 
either Contracting Party shall not be nationalised, expropriated 
or subjected to measures having effect equivalent to nationali­
sation or expropriation in the territory of the other Contracting 
Party except [for a public purpose] [in national interest] of 
that Party and against prompt, adequate and effective compensation 
provided that such measuros arc taken on a non-discriminntory 
basis and in accordance with its laws*

(ii) Such compensation shall be computed on the basis of the 
value of the investment immediately prior to the point of time 
when the proposal for expropriation had become public knowledge 
to be determined in accordance with recognized principles of 
valuation such as market value. Where the market value cannot 
be readily ascertained, the compensation shall be determined on 
equitable principles taking into account inter alia the capital 
investod, depreciation, capital already repatriated and other 
relevant factors. The compensation shall include interest at
a normal commercial rate from the date of expropriation until 
the date of payment. The determination of the compensation, 
in the absence of agreement being reached botv/een the investor 
and tlie host State, shall be referred to an independent judicial 
or administrative tribunal or authority competent under the 
laws of the expropriating Stato or to arbitration in accordance 
with the provisions of any agreement between the investor and 
the host State* The compensation as finally determined shall be 
promptly paid and allowed to be repatriated.

(iii) Where a Contracting Party nationalises or expropriates 
the assets of a company which is incorporated or constituted 
under the laws in force in its territory and in which nationals 
or'companies or State entities of the other Contracting Party 
ov.n shares, it shell ensure that prompt, adequate and effective 
compensation is received and allowed to be repatriated by the 
owners of the shares in the other Contracting Party. Such 
compensation shall be determined on the basis of the recognized 
principles of valuation such as the market value of the shares 
immediately prior to the point of time when the proposal for 
nationalisation or expropriation had become public )n\owledge® 
lhe compensation snail includo interest r.t a normal commercial 
rate from the date of nationalisatio:^ or expropriation until
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the date of payment. If any question arises regarding the 
determination of the compensation or its paymentt such questions 
shall he referred to an independent judicial or administrative 
tribunal or authority competent under the laws of the expropria­
ting State or to arbitration in accordance with the provisions 
of any agreement between the investor and the host State*

Article 8

Compensation for Locoes

*[(i) Nationals, companies or State entities of one Contracting 
Party whose materiel assets in the investments in the territory 
of the other Contracting Party suffer losses owing to war or 
other armed conflictf revolution, a state of national emergency, 
revolt, insurrection or riot in the territory of the latter 
Contracting Party, shall be accorded by that Contracting Party 
treatment regarding restitution, indemnification, compensation 
or other settlement, 210 less favourable than that it accords to 
(its own nationals, companies or State entities or to ) nationals, 
companies or State entities of any third State#]

(ii) Nationals, companies or State entities of one Contracting*r
Party who suffer losses in the territory of the other Contracting 
Party resulting from:

(a) requisitioning of their property by its forces 
or authorities; or

(b) destruction of their property by its forces or 
authorities which was not caused in combat 
action or was not required by the necessity of 
the situation;

shall be accorded restitution or adequate compensation and the 
resulting payments shall bo allowed to be repatriated*

Article 9

Access to courts ?j,d tribunals
The nationals, companies or State entities of one 

Contracting Party shall have the right of access to the courts, 
both judicial and administrative# end other authorities comoetont 
under the lawn of tho other Contracting Party for redress of 
his or its grieve:.cos in relation to any matter concerning any 
investment including judicial review of measures relating to 
expropriation or antionalioation, determination of compensation 
in the ovont of expropriation or nationalisation, or losses 
suffered and any restrictions imposed on repatriation of capital, 
or returns*

Several participants had reservations on tho provisions or *kj o *«»x:.graph«
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Article 10

Settlement of Investment Disputes
- 1.1 W   ■» ll II     l■ ■ Ill   I mm

(i) Each Contracting Party consents to submit any dispute
or difference that may arise out of or in relation to investments 
made in its territory by a national, company or State entity of 
the other Contracting Party for settlement through conciliation 
or arbitration in accordance with the provisions of this Article*

(ii) If any dispute or difference should arise between a
Contracting Party and a national, comp?uiy or State entity of tho 
other Contracting Party, which cannot be resolved within a 
period of througi negotiations* either party to
the dispute may initiate proceedings for conciliation or arbi­
tration unless tho investor has chosen to avail himself or itself 
of local remedies*

(iii) Unless tho parties have reached agreement to refer the
disputo to conciliation under the provisions of tho International 
Convention for the Settlement of Investment Disputes between 
States and Nationals of other States 1565, conciliation shall 
take place under tho UNCITRAL Conciliation Rules 1980 and tho 
assistance of , may be enlisted in connection
with the appointment of Conciliator(s)•

(iv) Where the conciliation proceedings have failed to resolve 
t)ie dispute as rdso in tho event of agreement having been reached 
to resort to arbitration, the dispute shall be referred to 
arbitration at the instance of either party to the disputo within 
a period of throe months#

(v) Any reference to arbitration shell be initiated under 
tho provisions of the International Convention on the Settlement 
of Investment Disputes between States and nationals of oilier 
States 1965 or "the Additional Facility Rules" of ICSID, which­
ever may be appropriate* In the event of neither of these 
procedures being applicable, the arbitration shall take place in 
accordance with the UNCITRAL Arbitration Rules 1976, and the 
appointing authority for the purposes of such rules shall be

(vi) Neither Contracting Party shall pursue throu^i diplomatic 
channel any matter referred to arbitration until the proceedings 
have terminated and a Contracting Party has failed to ?})ide by 
or to comply with the award rendered by the arbitral tribunal
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Article 11

Settlement of disputes between Contract!r.g Parties

(i) Disputes or differences between the Contracting Parties 
concerning interpretation or application of this agreement shall 
bo settled through negotiations*

(ii) If such disputes and differences cannot thus be settledf 
the same shcd.1 upon tho request of either Contracting Party be 
submitted to cv\ arbitral tribunal#

(iii) An arbitral tribunal shall be composed of three members# 
Each Contracting Party shall nominate one member on the tribunal 
v/ithin a period of two months of the receipt of the request for 
arbitration* The third member, who shall be the chairman of the 
tribunal, shell be appointed by agreement of tho Contracting 
Parties* If a Contracting Party has failed to nominate its 
arbitrator or where agreement has not been readied in regard to 
appointment of the diairman of the tribunal within a period of 
three months, either Contracting Party may approach the President 
of tho International Court of Justice to make the appointment*
The chairman so appointed shall not be a national of either 
Contracting Party#

(iv) The arbitral tribunal shall reach its decision by majority 
of ./votes# Such decision shall be binding on both the Contracting

er

Parties* The tribunal shall determine its own procedure and give 
directions in regard to the costs of the proceedings#

Article 12 ,
Subrogation

If either Contracting Party makes payment under an 
indemnity it has given in respect of an investment or apy part 
thereof in the territory of the other Contracting Party, the 
latter Contracting Party shall rocognize:

(a) the assignment of any ri^it or claim from the 
party indemnified to the former Contracting 
Party or its designated Agency; and

(b) that the former Contracting Party or its 
designated Agency is entitled by virtue of 
subrogation to exercise the ri^its and enforce 
the cl cam s of such a party#
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Article 13

yx cop t.ions

Neither Contracting Party shall be obliged to extend, 
to the nationals or companies or State entities of the other, 
the benefit of any treatment, preforence or privilege viiich may 
be accorded to any other State or its nationals by virtuo of 
the formation of a customs union, a free trade area or any 
other regional arrangement on economic co-operation to sshich 
such a State may be a party* ** •

‘ Article 14 .

Application of the Agreement

£ The provisions of -this Agreement shall apply to invest­
ments made after the coming into force of this Agreement *[ajid 
the investments previously made which are approved and registered 
by the host State (in accordance with its laws) within a period 

_ from the date of entry into force of
this Agreement.] '

Article 15

Entry into force
**[This Agreement shall enter into force on signature.]

or
**[This Agreement shall enter into force as from______ .

or
**[This Agrecnont shall be ratified and shall enter into 

forco on the exchange of instruments of ratification.]

* There were sane differences of views about the past
investments being covered* *

** Alternative provisions*

i
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Article 16

"ati on and Termination

This Agreement shall remain in forco for a period of
• Thereafter it shall continue in force until

the expiration of twelve months from any date on which either 
Contracting Party shall have given written notice of termination 
to the other. ^[Provided that in respect of investments made 
whilst the Agreement is in forcei its provisions shall continue 
in effect with respect to such investments for a period of 

years after the date of termination.]

In Witness wheroof the undersignodt duly authorised thereto by 
their respective Governments, have signed this Agreement©

Pone in duplicate at this,
of.................. .198 •© .[in the______

• day 
and

authoritative© ]
languages, both texts being equally

For the Goveri'jnent of 
the _____

For the Government of 
the

* There were some differences of views whether
past investments should bo covered#

• mm 11

*R^J1T.D,TOAFT OF H05)?,h AGRIflftiKVIT FOR PROMOTION AND PROTFCTTOTJ 
OF IRVrisiVh^TS *—

MODEL B

AGREEMENT between the Government of 
and

the Government of for Promotion,
Encouragement and Reciprocal Protection of Investments.

The Government of_________the
Government of
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fie cognising in particular th need to promote wider co­
operation between the countries of the Asion-African re/dor. to 
accelerate their economic growth and to encourage f.-vectr.ents
by developing countries in other developing countries of the 
region; *■ •

Koooffiiising that reciprocal protection of such 
investments will be conducive to the attainment of desired 
objectives in a spirit of partner ship; ’

£.5ffArous create conditions in which investments by 
each other and their nationals would be facilitated end thus 
stimulate th- flow of capital and technology within the region;

Have? agreed ns foil own:—

Article 1 * *

Definitions

For the purpose of this Agreement

(a) * Investment*

(Alternative I.)

Vr.ventona^. means evory kind of asset and in particular, 
thou^i not exclusively, includes:

(i) movable and immovable property and any other
^ property rights such as mortgages, liens or

pledges;
(ii) shares, stocks and-debentures of companies or 

interests in the property of such companies;
(iii) claims to money or to any performance under 

contract having a financial value mid loans;
(iv) copyrights, knowhow, [goodi/illj and industrial 

property rights such as patents for inventions, 
trade marks, industrial designs, and trade 
names;

(v) rights conferred by law or under contract, 
including licence to search for, cultivate, 
extract or exploit natural resources#

(Alternative B) ■

I nvostment * includes every kind of asset such as:
(i) shades and other types of holdings of companies;
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(ip claims to any performance undor contract having
a financial value, claims to money and loans;

(iii) rights with respect to movable and immovable
property;

(iv) rights with regard to patents, trade marks,
and any other industrial property; and

(v) contractual rights relating to exploration
and exploitation of natural resources*

(Alternative C)
• I nvj aim ant' mcnas: -

(i) ir. respect of investment in the territory of

• dp

(First Party) ;
in respect of investment in the territory of

. (Second Party) •
V

(t) 'National'

(.Alternative. A)
* National1 in respect of each Contracting Party means 

a natural person who is a national or deemed to be a national 
of the Party under its Constitution or relevant law*

(Alternative B)
* Natior.nl* in respect of (First Party) mear.s

and in respect of
(Second Party) means , , *

( c) 1 Companies*

(Alternative A)
1Companios1 means corporations, partnerships or asso­

ciations incorporated, constituted or registered in a Contracting 
P^rty in accordance with its laws £ and includes such entities 
in which nationals of a Contracting Party have substantial 
interest and majority shareholding*]

(Alternative B)
_*Companies1 means in respect of the (First Party)

- .....- ........ and in respect of
- ■ - - - - ------ ---------------- -- ■ |L|____ ,_____ ____ *

the (Second Party)
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(d) State Entity1 means a department of government, 
corporation, institution or undertaking wholly owned or 
controlled by government and engoged in activities of a 
commercial nature*

(e) 'Returns1 includes profits, interests, capital gains, 
dividends, royalties or fees*

«v

(f) 'Host State' means the country in whose territory the . K
investment is made*

(g) 'Territory' means:
■ t\
(i) in respect of the (First Party) ; ■
(ii) in respect of the (Second Party) »

Article 2

Promotion and encouragement of investments

(i) Each Contracting Party shall take steps to promote 
investments in the territory of the other Contracting Party 
and encourage its nationals, companies and State entities to 
make such investments, through offer of appropriate incentives, 
whorever possible, which may include such modalities as tax 
concessions and investment guarantees*

(ii) Each Contracting Party shall create favourable 
conditions for the nationals, companies or State entities of 
tho other Contracting Party to promote investment in its 
territory*

(iii) The Contracting Parties shall periodically consult 
among themselves concerning investment opportunities within 
the territory of each other in various sectors such as 
industry, mining, communications, agriculture and forestry to 
determine where investments from one Contracting Party into 
tho other may bo most beneficial in tho intorerjt of both the 
parties*

(iv) *[Each Contracting Party shall duly honour all 
commitments made and obligations undertaken by it with regard 
to investments of nationals, companies or State entities of
the other Contracting Party*]



Article 3

Reception of Investments

(i) A national, company or State entity of a Contracting 
Party intending to make investment in the territory of the 
other Contracting P.’Tty including collaboration arrangements 
on specific projoctsf shall submit his or its proposal to a 
designated authority of the Party whore the investment is
sou$it to be inada* Such proposals shall be examined expeditiously 
and so soon after the proposal is approvedf a letter of 
authorisation shall bo issued and the investment shall be 
registeredf where appropriate, with the designated authority 
of the hoot State*

(ii) The investment shall bo received subject to the terms 
and conditions specified in tho letter of authorisation. Such 
terms and conditions may include the obligation or requirement 
concerning employ..out of local personnel and labour in tho 
investment projects! organization of training progrc/nm©sf 
transfer of technology and marketing arrangements for tho 
products*

(iii) The host State shall facilitate the performance of the 
contracts relatabl© to the investments through suitable 
administrative measures and in particular in the matter of 
expeditious clearance of authorisation or permits for importation 
of goods! employment of consultants .end technicians of foreign 
nationality in accordance with its laws and regulations*

(iv) The Contracting Parties shall make every endeavour •
throu^i appropriate moons at their disposal to ensure that *
their nationals! companies' or State entities comply with the
laws and regulations of the host State and also carry out in 
good faith the obligations undertaken in respect of the 
investments made in accordance with tho terms and conditions 
specified by the host Stato*

Article A

Koot~P' vourod-iTatior. Treatment

(i) Each Contracting Party Gholl accord ir. its territory 
to the investments or returns of natiornlcf companies or 
State entities of tho othor Contracting Party treatment that 
is not less favourable than that it accords to the investments 
or returns of nationals! companies or Stato or.titics of any 
third State*
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(ii) E'ich Contracting Party di.-JJ. '1 co ensure that the 
nationals, co:np.x.ies or State entities of the other Contracting 
Party are accorded treatment not less favourable than that it 
accords to t)ie nationals or companion or Stato entities of any 
third State in regard to the management, use, enjoyment or 
disposal of their investments including management and control 
over business activities and other cncillir.ry functions in 
respect of the investments*

Article 5

*[^*■ on ^ T r oatment

(i) Each Contracting Party shall accord in its territory 
to the investments or returns of nationals, companies or State 
entities of the other Contracting Party treatment that is not 
loss favourable than that it accords to tho investments or 
roturns of its own nationals, ccmpanios or State entities*

(ii) Each of the Contracting Parties shall extend to tho
nationals, companies or State entities of tho other Contracting 
Party, treatment that is not less favourable than that it 
accords to its ovn nationals, companies or State entities in 
regard to management, control, use, enjoyment and disposed in 
relation to investments v/hich have beer, received in its 
territory*] '

Article 6

Repatriation of capital and returns

(i) Each Contracting Party shall ensure that tho nationals, 
companion or State entities of tho other Contracting P,.rty ore 
allowod facilities in tho matter of repatriation of capital 
and roturns on his or its investments i;: accordance v;ith tho 
tormy and conditions stipulated by the host Statu at tho time 
of the reception of the investment*

(ii) Such terms and conditions may specify:-
(a) the mode and manner of repatriation of profits 

and returns as also the requirement, if onyj 
concerning re-investment;

(b) the extent to which tho capital invested may
be allowed to bo repatriated in oach particular 
year;

(c) any requirement concerning the currency in which 
repatriation is to bo made and tho place or 
places of such repatriation;
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(d) tho nature of restrictions that may b© imposed
by tho host State on repatriation of capital and 
roturns in its national intorost during any 
poriod of exceptional financial or economic 
situations*

(iii) Tho stipulations concerning repatriation of capital and 
returns shall ‘bo sot out in the lotter of authorisation referred 
to in Article 3* Tiho terms and conditions so specified shall 
remain operative throughout the poriod of the investment and 
shall not bo altered without the agreement of the parties*

Article 7

Natioral.isa.tion, exproprintion and payment of 
compensation ?n respect thereof

( i) (Alternative 1)
A Contracting Party may exercise its sovereign rigilts 

in the matter of nationalisation or expropriation in respect of 
investments made in its territory by nationals* companies or 
Stato entities of tho other Contracting Party upon payment of 
appropriate compensation, subject however, to the provisions of 
its lav/s. The host State shall abide by and honour any commit­
ments made or assurances given both in regard to nationalisation 
or expropriation and the principles for determination of 
appropriate compensation including the mod© and manner of 
payment thereof®

(Alternative 2)
^ Investments of nationals, companies or Stato entities

of either Contracting Party shall not be nationalised, expro­
priated or subjected to measures having effect equivalent to 
nationalisation or expropriation in tho territory of the other 
Conirr Ung Party except [for a public purpose] [in national 
interest] of that party and against prompt payment of appropriate 
compensation® ‘ *

(ii) (Alternative 1)
*[Unless stipulations are made to the contrary at the 

time of the rocoption of the investment, the expression 
. "appropriate eomponention" shall moan compensation calculated 

on tho basis of recognised principles of valuation®]
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( Altorr ':,tivo ?)

Unless stipulations arc made to tho contrary at tho 
time of tho reception of tho investment, tho expression 
"appropriate compensation" shall moon compensation determined 
in accordance with equitable principles taking into account the 
capital invested, depreciation, capital already repatriated and 
other relevant factors*

Article 6

Componsation for Losses

Tho Nationals, companies or Stato entities of ono 
Contracting Party who suffer losses in the territory of the 
other Contracting Party resulting from:

(n) requisitioning of their property by itc forccu 
or authorities; or

(b) destruction of their property by itc forcer, or 
authorities which was not caused in combat 
action or was not required by the necessity of 
the situation;

shall bo accorded restitution or adocru&to compensation [and tho 
resulting payments shall bo allowed to be repatriated*]

Article 9

Access to courts and tribunals /

IA11 q mat 1 vo 1)

The nationals, companies or State entitios of one 
Contracting Part.y shall leave the right /,f access to the courts, 
tribunals, both judicial and administrative, and other authorities 
competent under tho laws of tho other Contracting Party for 
rodroso of hie or its grievances in relation to any matter 
concerning an investment including judicial review of rnoasuros 
rdating to nationalisation or expropriation, determination 
of componsaticn in tho event of nationalisation or expropriation 
or lossou suffered and any restrictions imposed on repatriation 
of capital or returns* The local remedies shall b0 exhausted 
beforo any other step or proceeding is contemplated*
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* |(.M torn.vli vo ,")

Any differ once or dicputo between tho invostor and tho 
hout Stato in relation to ony mattor concerning an invootmont 
including thoso rolating to nationalisation or expropriation, 
determination of compensation in tho ovont of nationalisation 
or expropriation or loscen ouffored and any restrictions imposed 
on repatriation of capital end roturns shall bo settled ihivufjx 
roccurco to appropriate courts and tribunals, judicial or 
adminiutrativo and othor authoritios oempotont under' tlio local 
lawn ol tho hoot State* Iloithor Contracting Party oh all pursue 
through diplomatic channel any sudx mattor until the local 
remedies ftuvo boon oxhaustod. j

Artie1 ci. JO

IdlLU.vmil!‘t of investment dirni.utcui

(i‘) Eacli Contracting Party consents to oubmit any dispute 
or differences tlx at may arise out of or in relation to inventmontB 
mado in its territory by a national, conpany or Stato entity of 
tho other Contracting Party for eottlomont throutfx conciliation 
or arbitration in accordance with the provisions of this 
Article*

(ii) If any dicputo or differences should aid a o botwoon a 
Contracting Party and a national, company or Stato entity of 
tho othor Contracting Party, which cannot bo resolved within a
period of-------- -------------- - throujji negotiations, oithor
party to tho dicputo may initiate proceedings for conciliation 
or arbitration after tho local remodios have boon exhausted.

(lii) (.unc. 1 lint i on shall take place under the LIKC1TKAL 
Conciliation Kulcs 19<30 unless tho parties have readied ogrooment 
to refer tho dispute to conciliation under the provisions of the 
International Convention for the Settlement of Investment Disputes 
botwoon Statoc and nationals of othor States 19(p.

(iv) Whoro tlio conciliation proceedings have failed to 
rosolve tho dispute, it shall bo roforred to arbitration at tlio
instanco of oithor party to tho dicputo within a ported of throo 
month d*
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(v) liny refcrcnco to arbitration shall bo initiated under 
tho provisions of tlio International Convention for the Settlement 
of Invent merit Disputes botwoon States and National n of other 
States I’JO’j or "tho Additional facility Rules" of ICSID, whic)>~ 
over may be appropriate© In the event of neither of these 
procedures being applicable, tho arbitration shall take place
in accordance with the UNCITRAL Arbitration Rules of 1976, and 
tho appointing authority for tho purposos of ouch rules shall 
bo , . __*

(vi) Neither Contracting Party shall pursue through diplomatic 
channel any matter referred to arbitration until tho proceedings 
have terminated and a Contracting Party has failed to abide by
or to oumpJy with the award rendered by tho mid Lid tribunal*

Article 11

Settlement cf disputes letv:eon C; nt meting Parties

(i) Disputes or differences botwcon tho Contracting Portion 
concerning interpretation or application of this ngroomont shall 
bo sottlod throu$i negotiations©
(ii) If such disputes and differences cannot thus be settled, 
tho soma sluill upon the request of either Contracting Party bo 
submitted to an -arbitral tribunal©

(iii) An arbitral tribunal shall bo composed of throe members* 
Each Contracting Party shall nominato one mombor on tho tribunal 
within a period of two months of tho receipt of tho request for 
arbitration* Tho third member, who shall bo -tlio chairman of 
tho tribunal, shall bo appointed by agreement of tho Contracting 
Parties* If a Contracting Party has failed to nominate its 
arbitrator or where agreement has not boon reached in rogco'd to 
appointment of tho chairman of tho tribunal, within a poriod of 
throe months, oithor Contracting Party may approach tho President 
of tho International Court of Justico to-make tho appointment*
Tho chairman so appointed shall not bo a national of oithor 
Contracting Party©

(iv) Tho arbitral tribunal shall roach its decision by 
majority of votes* Such decision shall bo binding on both the 
Contracting Parties© Tho tribunal shall detormino its own 
procedure and give directions in rogard to the costs of the 
procoodingo©
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Art!clo 12

Snbroggti c*n

If either Contracting Party makes payment under an 
indemnity it has givan in rospocb of an iuvostmont or any part 
thoroof in the territory of tlio othor Contracting Party, tho 
latter Contracting Pcirty shall rocognizo:

(a) tho assignment of any right or claim from the 
party indemnified to tho former Contracting 
Party or its designated Agency; and

(b) that the former Contracting Party or its 
designated Agency is entitled by virtue of 
subrogation to exorcise tho. rights and 
enforce the claims of such a party*

Article 13

Px<xp tions

Woithcr Contracting Party shall bo obligod to extend to 
tho nationals or companion or State entitioc °f the other, tho 
benefit of any treatment, preference or privilege which may bo 
accordod to any other Stato or its nationals by virtue of tho 
formation of a customs union, a free trade area or any other 
regional arrangement on oconcmic co-operation to which such a 
Stato may be a party.

Article 14

Application of tho agreement

The provisions of this agreement shall apply to invest­
ments made after the coming into forco of this agreement.

Article 1f>

Entry into force

* | Thi s Agreement shall enter into force on signature.]
or

*[This Agreement shall outer into forco as from * 1
or

*[ffhis Agreement shall bo ratified and shall enter into 
forco on tlio exchange of instruments of ratification.]

* Altorruitivo provisions
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Article \G

P;1 t«• it 1 on raid t o rm ingt i on

Thic agreement chall remain in forco for a period of
______  yearn. Thereafter it shall continue in forco until tho
oxpiration of twolve monthf3 from any date on which oithor 
Contracting Party shall havo given written notice of termination 
to tlio other* [Provided that in respect of investments rnado 
whilst tho agreement is in forco» its provisions shall continuo 
in offset with respect to ouch investments for a period of 
-----  yonru after tho data of tormination. J

In Witnass whereof tho undoroiguod, duly authorisod thereto by 
thoir respective Governments, havo signed this Agreomont.

Done in duplicato at,,#*...........♦##this........♦••••••••day
of *....T58 • , [in the _________________ and
—--- ----- languages, "both texts boing oqually
authoritativoo]

For tho Govornnont of
tho ___

For tho Government of 
tho _____

AITOX III

rmvjmmd Dir,ft of i-icroL :,oi?gi-x.’rT for pkqhottou :.im pkotkctioa1

nODMh C

Note

The provisions for incorporation in the text of this 
model draft v/ould bo identical with the provisions set out in 
Model *A* with the exception of the definition of ’Investment* 
in article 1(a) :uid the text of Article 14- The suggested texts 
for those provisions are as follows: —
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• /.rt.i clc 1

Definitions

(a) 1J n vo at non tf rn o ans:
capital rad technology employed in projects or industries 

in specified sectors of national importance as set out in the 
schedule to this /.greemont .and includes the following in 
r el at i on tho r r. t o:

(i) shares and other typos of holdings of 
companies;

(ii) claims to any pcrforna.ee under contract having 
n. financial value, el aims to money and loans;

(iii) rl/hts with regard to patents, trade marks 
and cuty other industrial property; and

(iv) contractual rights relating to exploration 
and exploitation of natural resources*

Article U

Application of the Agreement

Tho provisions of this Agreement shall apply to 
investments made after the coming into force of this Agreement 
whoro the investment has "boon made in specified soc.tors sot out 
in tlio schedule to this Agreement*


