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ASTAN=AFRICAN LREGAL CONSULTATIVE COMMITTER

BXPERT GLOUP Nm1iiG ON PROLOTION AND PROTICTION OF INVESTIDNTS ¥

TEPORT

An official level Expert Group lMeeting on Promotion and
Protection of Investments met at the Secretariat of the Asian-
Afriean Legal Concoultative Committee on 30th, 31st January and
18t February 1984 pursuant to the deocision of the Committeo
taken at its Tokyo Sessions

The meeting was attended by participants from 23 countries,
namely, Arab Republic of Egypt, China, Cyprus, India, Iraq, Japan,
Republie of Korea, Haumritius, Mongolia, Nepal, Nigeria, Omen,
Pakistan, Philippines, Saudi Arabia, Singapere, Syria, Sri Lanka,
Thailand, Tunisia, Turkey, Uganda and Yemen Arab Republice The
representatives of the Inter—Argb Investment Guarantee Corporation,
the Vorld Bank wznd Buropean Communities attended as Special

Invitcese

Dre ReKs Dixit (India) was clected Chaimmane The meeting
gave further consideration to the drafts of threc models for
bilateral agrecmonts for promotion and protection of investments
in continuatioa of the discussions held at the previous Bxpert

Group lMeeting held in New Delhi in January 1983.

The model agreements as finalized at the Expert Group

Meeting are anncxed to this report,

*(This document, prepared by the Secretariat of the Asian/African
legal concultative committee, New Delhi, was made available by the
Department of Foreign Affairs, Canberra).
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ANNPX T

*RAVISED DRAFT OF [IODEL AGRE
Qi TtV

MNODEL A

AGREEMENT between the Government of
and

the Government of for Promotion,

Encouragement and Reciprocal Protection of Investmentse

The Government of and the

Government of

Recomiging in partieular the neecd to promote wider co—
operation between the countries of the Asian—African region to
accolerate their economic growth and to encourage invesiments
by develeping countries in other developing countrics of the

region;

Also Recomiging that reeiprocal protection of cuch

investments will be conducive to the attainment of desired

objectives in a spirit of partnership;

Desirous to create eonditions in which the investmentis by
cachh other und th=2ir nationals would be facilitated and thus

stimulate the flow of capital and tochnology within the region;

* The model arreement is intended to provide a possible
nogotiating text for eonsideration of govermnentse
It is merely a model and not an adhesive texts. The
posoibility that the text would be modified or 2ltered
in the course of bilateral negotiations to suit the
needs of the parties is clearly contemplateda
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~ Have arreed as follows:

though

Article 1

Dofinitions
For the purpose of this Agrecment
nvestmont!

(Alternntive A)

tTnvestment! mems every kind of asset and in particular,

not cxclusively, includes:

(i) movable and immovable property and any other
property rights such as mortgages, liens oxr
pledges; - .

(ii) shares, stocke and debenturcs of companies or
interosts in the-property of such compznies;

(iii) claims to money or to any performance under
contract having a finauncial value, and loaiigj

(iv) copyrights, knowhow, [go0dwill] and industriel
proverty rights such as patents for inveaticns,
trade narks, industrial designs and trade names;

(v) rights conferred by law or under contract, .
ircluding licence to secarch for, cultivate,

extract or exploit natural resourcese

(Alteraxtive B)

‘Investment! includes every kind of asset such an:

(i) shares and other types of holdings of companies;

(ii) claims to any performunce under contract heving
a financial value, claims to money, and loais;

(iii) rights with respect to movable and immovable
property;

(iv) rights with regard to patents, trade marks and .
any other industrial property; and

(v)  contractual rights relating to exploration and

exploitation of natural resourceses
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(Alternative C)

'Investment' means:

(1) in respect of investment in the territory of
(First Party) ;

(ii) in respect of investment in the territory of

(second Party) .

(v) 'National!

(Altemmative A)

‘National! in respect of each Contracting Party means a
natural person vho is a national or deemed to be a natioanal of

the Party under its Constitution or relevant laws

(Alternative B)

'Hational.! in respect of  (First Party) neans

and in respect of

Second Party mcaas

(¢) 'Companies'
(Altereative A)

!Companies! means corporations, partnerships or asso—
ciations incorporated, constituted or registcred in a Coutracting
Party in uocorda:ce with its laws [:md includes such entities
in vhich nationals of a Contracting Party have substantial

intereost and majority shareholding. |

(Alteors ative B)

'Compnuicnt means in respact of the (First Par‘l;y) -

and in respect of the (S=cond

Party) .

(d) 'State Tatity! means a department of govermment,
corporation, institution or undertaking wholly owned or
controlled by govermment and engaged in activities of a

comnarcial naturce

(e¢)  !'Returns' includes profits, interests, capital gains,

dividends, royalties or fecse

(1) 'Host State! means the country in whose territory the
investment is mades

1
e

(&) 'Torritory! means:

(i)  In respect of the (First Party) ;
(ii) In regpect of the (Second Party) .
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Promotion and encourazcment of investments

(1) Each Contracting Party chall tz=kc steps to promote
investments in thc territory of the other Contracting Perty
and encourage its nationalsg, compconies and State entities to
make such investnents through offer of appropriate iacentives,
vherever possiblc, which may include such modalities as tax

concessions and investment guarar.tecse

(ii) Bach Contracting Party shall create favourable conditions
to encourage the rotionals, compaiics or State entitics of the

other Contracting Party to promoto investment in its territorye

(iii) The Contracting Parties chall periodically consult among
themselves concerning investment opportunitios within the
territory of cach other in various scctors such as industry,
mining, communications, agriculture and forcstry to determine
where investments from one Contracting Party into the olher may

be most bencficial in the interesct of both the partiese

(iv)  *[Each Contracting Party shall duly honour all commitments
made and obligations undertaken ty it with regard to invoutmouts
of notionals, compenics or State enticies of the other

Contracting Party. j

Article 3

Recception of Investmentg

(i)- Tach Contracting Party shall determine the mode and

manner in which investmenis are to be received in its territory.

(ii) The Contracting Parties. m:;y determine that ir ¢ specified
class of investments, a national, company or State entity of a
Contracting Pariy intending te make investment in the territory
of the other Contracting Party including collaboration arrange-
ments on specific projccts, shall submit its or his proposal to

a designated authority of the Party where the investment is sought
to bo madee Such proposals shall be processed expeditiously and
so soon after the proposzl is approved, a letter of anthorisation
shall be issued ond the investment shall be registered, where
appropriate, with the designated anthority of the host States

Tho investment shall bo received subject to the terms and

conditions specificd in the letter of zuthorisation.

* There were sone differences of views on the need for
inclusion of this clausee
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(iii) The host State chall facilitate the implementation ond
operation of the investment projects through suitable adminie-
trative measurcs (A in particular in the matter of expeditious
clearance of withorisation or pormits for importation of goods,
employment of concultants and technicians of foreig: nationality

in accordance with its laws and rcgulctionse

Article 4

Lost=Favoured=Nation Treatment

(1) Bach Contracting Party shall accord in its territory to
the investments or returns of nationals, companies or State
entities of thc other Contracting Party treatment thet is not
less favourable than. that it accords to the investments or
returns of nationals, companies or State entities of any third
State.

(ii) Each Contracting Party shall also ensure thot the
nationals, compunies or State entitics of the other Contracting
Party arc accorded {rcatment not less favourable than izt it
accords to the nationals or comparics or State entitics of any
third Statc in regord to the management, use, enjoyment or
disposal of their investments including mzanagement ond control
over business octivities and other ancilliary functions in

respect of the iuvestments,

*[sirticle §

National Tre otment

(i) Bach Coutracting Party shall ~ccord in its territory to
the investments or returns of nationals, companies or State
entities of the other Contracting Party treatment that is not
leas favourable than that it accords to the investments or

roturns of its owr noationalu, compoaies or State entiticse

(i1)  Bach of the Contracting Partics shall cxtend to the
nationals, compcoiies or State entities of the other Coatracting
Party, treatment thot is not less favourable than it accords to
its own nationals, campanies or State entities in regerd to
managoment, control, use, enjoyment ond disposal in relation to

investments which have been received in its territory. |
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Article 6

Repatriction of copital and returms

(1) Each Contracting Party shall censure that the nationals,
companies or Stote entities of the other Contractirg Party are
a.liowed full f-cilities in the matter of the right to repatriation
of capital ond roturns on his or its investments subject, however,
to any conditior. for re—investment which may be stipulated al the
time of the reception of the invesiwent and subject also to the
right of the hout Stote to impose reasongble rectrictions for
temporary periods i accordarce with its laws to meet exceptional
financial and cconomic situ.ﬁtions [:13 determined in the light of
guidelines gezerally cpplied by the IiiF or such other criteria

as may be agresd upon by the partiesls The capital ard returns
allowed to be repetriated chall include cmoluments aind enanings
accruing from or in relation to the investment as olso the
proceeds arisiig out of sale of the assets in the evenrt of

liquidation or trancfere

(ii) In the cvent of exceptional financial or ecoiomic
situations as civisaged in paragreph (1) of +this article, the
host State shall cxerciso its powers to impose reason~ble
restrictions cquitably and in good faithe Such restrictions shall

not extcnd ordinn~rily beyond a period of .

hny restriction in operation therecrfter shall not impade the
transfer of profits, iaterests, dividends, royaliies, fees,
emolumentis or euriings; as regards the capital iavested or any
other form of retur.s, transfer of a minimum of 20 per ceunt in

each Ycar shall ve guarcontecd.

(iii) Repatriation shzall be permitted ordinarily to the
country from which the investiment originated 2nd in the same
currency in which *he capital was originally invested or in any
other currency cgreed upon by the investor and the host State
at the rote of exchonge cpplicable or the date of transfer upon
such repatriatior uiless otherwise é.greed by the invastor and
the host Statee
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Article 7

1, expropriation mnd payment of
tion in raspect thereof

Notioralls

comp

(1) Investments of inationale; componies or State cutitics of
either Contractirg Party shall ot be nwtionalised, expropriated
or subjeccted to measures having effect equivalent to notiorali~-
sation or expropristion in the territory of the other Coltracting
Party except [for a public purpose] [in national irtersst] of
that Party =nd cgeiiot prompt, adequate znd effective compensation
provided that such measures are token on a non-discriminztory

basis and in accordaiice with its lawse

(ii)  Such compcrcation shall be computed o the bosis of the
value of the invastment immediately prior to the point of time
when the proposal for expropriction hzd become public kaowledge
to be determined in accordance with recogrized prirciples of
valuation such «s market values Vhere the market value caot
be readily ascerinined, the compensction shall be detecimived on
cquitable principles taking into accouat iater zlia the capital
invested, depreciation, capital already repatriated aid other
relevant factorse The compensation chell include irtzrast at

a normal commercicl rote from the date of expropriation until
the date of paymncite The determination of the canpensation,

in the absence of agreoamnent boing reachad between the i:vestor
and the host Stsle, shall be roferrad to an independent jucicial
or adninistrative tribunal or authority competont wider the
laws of the cxpropriating Stato or to arbitratica i accordaace
with the provisions of any agrecment between the investor ard
thov host States The compensation as finally dotermined shall be
promptly paid and allowed 1o be rcpatriatcds

(iii) vhere a Coutracting Party nationalises or cxpropriatos
the assets of a curpany which is incorporated or constituted
under the laws in force in its territory and in which anationals
or companies or Stote entitics of the other Contracting Purtiy
owt: shares, it shell ensurce that prompt, adequate and offective
compensation is received and gllowed to be repatricted by the
owiers of the shares in the other Coitracting Partye. Such
compensation shall be determined on the basis of the racog.ized
principles of valuction such as the warket value of the shores
immediately prior to the point of time whes the proposal for
rationalisatio: or expropriation had become public Joowledges
The compensation shall include iidterest ¢t a normal commercei al

rate from the dzte of nationalisatior or expropriutior uiitil
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the date of poymeste  If any question zrises regordirg the
deteimination of the compeasation or its payment, such questions
shall be referred to a@ independent judicial or admitistrative
tribunal or authority cempetent wdder the laws of the expropric~
ting State or to crbitration iii accordirice with the provisions

of any agreemext betwecen the investor =id the host Stotes

Article €

Conpensation for Losses

*[(i) Notionals, conpanies or State entities of onc Contracting
Party whose moterinl naszsets in the investments in the territory
of the other Contracting Party suffer losses owing to war or
other armed conflict, revolution, z state of national emergency,
revolt, insurreciion or riot in the territory of the latter
Contracting Party, =heoll be accorded by thot Contracting Porty
treatment regarding restitution, indemnificction, compensation

or other scttlement, no less favourable than that it accords to
(its own nationals, companies or State entities or to ) actionals,

companies or Stite eatities of arny third State.]

(ii) Fationals, companies or State ecatities of one Contracting
g

Party who suffer losses in the territory of the other Contracting

Party resulting from:

(a) requigitioning of thoir property by its forces
or auathorities; or

(v) destruction of their property by its forces or
cuthorities which wac not caused in combat
~ction or was not requirad by the necessity of
th: situation;

shzall be accordad restitution or cdequate compensation -ind the

resulting poymants choll be allowed to be repatriateds

Article 9

Aceass to courts ~r.d tribunals

The nationclsy companies or Sinte entities of one
Contractirg Perty shall have the right of access to the courts,
both judiéial and ~dministrative, ond othnr authoritiss compatent
under the lawn of the other Contractiig Party for redreess of
his or it gricvaicas in relation to ~ny matter coneeridiig any
invostment incluci+ judicicl review of moasures rclating to
expropriation or nationalisation, detemirination of componssiion
in the ovant of axpiropriation or nationalisution, or losses
suffered and any rostrictions imposod on ropatriation of copital,

or returns,

* Several perticipants hod roservations on the provisions
Of thio »ar:eraphe
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Article 10

Seltlenent of Investment Disputes

(1) Each Coatracting Party consents to submit any cispute

or differenco that may arise out of or in relajtion to iavestuents
made in its tcrritofy by a national, company or Stzte catity of
the other Contracting Party for eettlement through conciliation

or erbitratios i nccordance with the provisicns of this Article.

(ii) If any dispute or diffeorence should arise betwzen o
Contracting Party snd a national, comp:ny or State entily of the
other Contracting P:Lr'by; which cainot be resolved withia o

period of through negotiations; either party to

the disputc may initiate proceodings for conciliation or arbi~
tration unless theo investor has chosen to avail himself or itself

of local recmediccs

(iii)  Unless the pirtics have reached cgreement to refer the
disputo to conciliation under the provisions of the Internntional
Convention for the Settlement of Investment Disputes botween
States and Yationnls of other 3tcies 1965, conciliciion chall
take place under the UJCITRAL Conciliction Rules 1980 =~ the

assistance of mey bz enlisted in coireciion

with the appoirtmeit of Conciliator(s)e

(iv) Where the conciliation proceedings have failed Lo resolve
the dispute as rlso ia tho event of agrecement having becn rcoched
1o resort to arbitration, the dispute whall be referred to

arbitraticn at ihe instance of either party to the dismute within

a period of threoe monthse

(v) Any reference to arbitration shell be initiated under
the provisions of the International Convention on the Settlement
of Investment Dispuites between States and Nationals of other
States 1965 or “ithe 4dditional Jacility Rules" of ICSID, which-
cver mey be cppropriztee In the event of neither of these
procedures being epplicable, the arbitration shall take place in
accordznce with the UNCITRAL Arbitration Rules 1976, znd the
eppointing authority for the purposes of such rules shzll be

*

(vi) Neither Contracting Party shall pursue through diplomatic

channel ony matier referred to arbitration until the proceedin

oo
(e

have terminated w:d a Contracting Pzrty has failed to =2bide by

or to comply with the award rendered by the arbitral 4rilbunal
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Article 11

Scettlemoit of disputes betwean Contractins Portiss

(i) Digputes or differences batucen the Contrzetiag Parties
concerning interprotation or application of this cgreement shall

be gettled throush ncgotiationse

(ii) If such Jisputes mnd diffsrences cornot thus be sebtled,
the same shall upon the request of either Coniracting Porty be
subtmitted to o arbitral tribuncl,

(iii)  An arbitral tribunal shall be composed of three memberss
Bach Contracting Purty sholl nominate one member on the tribunal
within a period of iwo months of the roceipt of the request for
arbitration. The third member, who shall be the chairman of the
tribunal, shall be appointed by agreement of the Contracting
Partiese If a Contracting Party has failed to nominate its
arbitrator or where agrcement has not besen reached in regard to
appointment of the chairman of the tribunal within a period of
three months, either Contracting Party may approach the President
of the Internaticnal Court of Justice to make the sppointments
The chairman so appointed shall not be a national of either

Contracting Partye

(iv) The arbitral tribunal shall reach its decision by majority

of .votess Such decision shall be bincing on both the Contracting
&

Partieses The tribunal shell determine its own proczdure and give

dircctions in regard to the costs of the proceedingse

Article 12

Subrogation

If either Couatracting Porty meckes payment under an
indemnity it has given in respect of an investment or zjy part
thercof in the¢ torritory of the other Contracting Porty, the
latter Contracting Purty shall recogrize:

(a) the nssigament of ony right or claim from the
pzrty indemnified to the former Contracting
Porty or its designated Agency; and

(v) that the former Contracting Party or its
designnted Agency is entitled by virtue of
subrogation to exercise the rights and eaforce
the cliims of such a partye
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Article 13

nXcoptions

Heither Coutracting Party shall be obliged to mxtend.
to ihe nationols or companies or Sinte entities of the other,
the benefit of ..y trectment, prefercace or privilege which may
be accorded to ony other State or its nationals by virtuo of
the formation of a cuctoms union, a free trade arez or any
other regioral :rraongement on economic co—operation to which

such a State may be o party.
Article 14

Application of tha Arrecment

>

- The provisions of this Agresment shall opply to invest-
ments made after tlie coming into force of this Agreement [ and
the investments previously made wvhich are approved and registered

by the host State (in cccordance with its laws) vdthiz o period

of from the date of cntry inio force of
this Agrcements | :

Article 15

Entry into force

*»*[This Agreement shall enter into force on sigun:turcs |
or
**[This Agreemsat shall entar into force as from ‘]
e
or

**[This Agreenent shall be ratified and chall enter into

force on the exchonge of instrunents of ratification.]

There vere sone differernces of views about the peost
investments being covereds

*

*x Alternative provisions.
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Article 16

Liration and Termination

This Agrecement shall remain in force for a period of

s+ Thereafter it shall continue in force until

the expiration of twelve months from any date on which either
Contracting Party =hall have given written notice of termination
to the othere ¥[Provided that in respect of investments made
whilet the Agreement is in force, its provisions shall continue
in effect with respect to such investments for a period of

years after the date of temmination, |

In Vitness whercof the undersigned, duly authorised thereto by
their respective Govermments, have signed this Agreement,

Done in duplicate at eesccecsse seescnvany thisevesossseeseeday
Of-tuloo-.o--0150-00000198 - ‘[Iﬂ the and
languages, both texts being equally

authoritatives |

For the Coveriment of For the Government of
the the
* There were some diffcrences of views whether

past investnents should be covereds
ANHEX IX

¥REVISED DRAFT OF HODRL AGERIZDMIT FOR PROHOTION AND PROTRCTTON
Ok 1NVESITS

MODNKL B

AGREEENT betwsen the Goverment of

and

the Government of for Promotion,

Encouragenient and Reciprocal Protection of Investments,

The Goverdinent of and the

Government of
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Becomising in partiocular th need to promote wider co-
operation between the countries of the Asicn-African region to
accelerate their economic growth and to encourage investrents
by developing couatries in other developing countriss of *he
region; :

Al.so Recoimising that reciproczl protection of such

investments will be conducive to the zttainment of desirec

objectives in o spirit of partnership;

Desirous 4o creacte conditions in which inv-~gtmeats by
exzch other and their nitionals would be facilitated sad thus

stimulate th~ flow of capital atd technology within the rogion;

Have 2:reed ns follows:-

For the purpose of this Agrecment
(2) 'Investment '’

(Altersntive £)

‘Trvesting
Lvesin,

though not exclusively, includes:

(i) movable and immovable property and any othexr
& property rights such ac mortgages, lie:s or

pledges;

(ii) sheros, stocks and-debentures of comprries or

interests ia the property of such compaiies;

(iii) claims to money or to any performance uzder

coirtract having a financial value and loains;

(iv) copyrights, knowhow, [goodiill] end industrial
property rights such as patents for izventious,
trade marke, industrial dasizns, and trade

nemes;

(v)  rigits conferred by law or under contract,
including licence to soarch for, cultivate,

extract or exploit nutural resourcese

(S1lternativa B)

'Investment?! includes every kind of asset such os:
——estmet |

(1) sheres and other types of holdings of companias;

xt! means avory kind of asset and in particular,
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(ii) claims to any performance under contract having

a financial valug, claims to money and loaas;

(iii) rizhts with respect to novable and immovable
property;

(iv) rights with regard to patents, trade marks,

and. any other industrial property; and

(v)  contractual rights relating to exploration

aad exploitation of natural rosourcese

(Alternotive C)

'Invesimant ! menast—

(1) ir respect of investment in the territory of
(rirst Party) 3

(ii) in respoct of investmeat in the territory of

.(Second Party) .

() 'Yational'

(Altcrnativa A)

'National! in respect of each Coatracting Party mcans
a natural person who is a national or deemed to be a netional

of the Party u:ider its Constitution or relevant lawe

(Alternative P)

'National! in respect of (First Party) means

and in respect of

(Second Party) means .

(c) 'Companies!

(Alterantive A)

'Componins! means corporations, partnerships or usso-
ciations incorporoted, constituted or rogistercd in a Controcting
Party in accordance with its laws [and includes such eniities

in which nationals of a Contracting Party have substantial
interest and m:jority sharcholding, |

( Alternative B)

!Companies! means in respect of the (First Party)

and ih respec’ of

the (Second Party)
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(a) Gtate Entity' means a department of government,
corporation, institution or undertakiig wholly owned or
controlled by government and engoged in activitiss of a

commercial nature.

(e) 'Returns' includes profits, interests, cepitzl gains,

di'vidends, royaliies or feess

(£) 'Host State! means the country in whose territcry the

investment is made.

() 'Toxritory' means:
(i)  in recpect of the (First Party)
(ii) in respect of the (Sacond Party) .

Article 2

Promotion znd encourarcmeat of investmentic

(1) Each Contracting Party shuzll take steps to promoie
investments in the territory of the other Contracting Party
and encourage its nationals, companies and State entities to
make such investments, through offer of appropriate iiicentives,
wherever possible, which may include such modalitics as tax

concesgions and investment guaranteese

(ii) Each Coxntraciing Party shall create fuvourcblae
conditions for the :ationals, compavies or State eniities of
the other Contracving Party to promote investment in its

torritory.

(iii) The Contlrocting Parties shall periodically consult
among ‘themselves concerning investment opportunities within
the territory of cach other in various sectors such as
industry, mining, communications, agriculture and forestry to
determine where investments from one Contracting Party into
tho other may be most beneficial in thoe intorest of both the

partieses

(iv) *[Each Contracting Party shall duly honour all
commitments made and obligations undertaken by it with regard
ta investments of inationals, cunpanies or State entities of

the other Cortracting Party.]
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Article 3

Ruceoption of Investments

(i) A natioral, company or State entity of a Contracting
Party intending to mcke investment ii the territory of the

other Contracting Prrty including colleboration arrangements

on specific projectsy shall subtmit his or its proposal to a
designated zuthority of the Party whore the investment is

sought to be m:das Such proposals shall be examined expeditiously
and so soon after the proposal is approved, a letter of
authorisation shzll be issued cnd the investment shall be
registered, whare appropriate, with the designated authority

of the host Statee

(14) The investmant shall be received subject to the terms
and conditiong specified in the latter of authorisatios. Such
terms and conditiona may include the obligation or requirement
concerning employ.iet:d of local persornel and labour ia the
investment projrcts, organization of trainirg progrommes,
transfor of tnrchrology and marketing arrangements for the

productee

(iii) The host Stote shall facilitnte the perfommalice of the
contracts relatuble to the investments through suitable
administrative mecsuras and in particular in the matier of
expeditious clearcince of authorisation or permits for importation
of goods, emplojymeirt of consultonts snd technicians of foreign

nationality in .ccordance with its lows and regulationss

(iv) The Coctracting Parties snall moke every ecdenvour
through appropriate moaus at their disposal to ensure tho’k
their nutionals, couprities’ or State exstities comply with the
laws ard regulatiors of the host Stnte cid also carry out in
good faith the obligations undertalke= ir respect of tae
investments mads i rocordance with the terms and co.ditiors

specified by the hoct Stato.

Article 4

loat=¥:voured-ilatior. Trectment

(i) Bach Cortricting Party choll :ccord in its t-rritory
to the investmeris or raturng of m~tioralc, compeiies or
State entitics of the othor Coitracting Perty trcatmont that
is not less favourable thar thot it cccords to the investme:ts
or returns of iuivtionals, companics or State ontitics of -~y
third Sicte.
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(ii) Eich Couvtracting Party chall nlgo ~usure that ihc
nationals, comp:waidaes or State entitics of the other Cortricling
Party mre 2~ccorded treatment not less f‘.'xvournble thea hat it
nccords to the nationnals or compoanios or State entities of any
third State in rcgerd to the management, usc, enjoyment or
disposal of their iavesiments including management and coivtrol
over business activities and other ancilliary functims in

respect of the investomeintse

Article 5

*[Fational Troatment

(1) EBach Controcting Party shall accord in its territory
t9_ the investments or returns of nalionals, conpanics or State
entities of the other Contracting Party troaiment thot is .ot
less favourable thas that ijt accords to the invostments or

roturng of its own nationals, camparies or State cntitiosa

(i) Bach of the Contracting Parties shall extond to tho
rationals, compruties or State entitics of tho other Contracting
Party, treatment thot is not less fovourable than thot it
accords to its ow: rationals, compenies or State entities in
regard to munagement, corntrol, use, enjoyment und disposcl in
relation to inrvestmonts which have beer: raceived in its

territory. |

Arti&'lﬁ_é

Repairiation of capital and roturns

(i) Each Ceatracting Party shall casure that tho rrtionnls,
compries or State e.tities of the other Contractiig P.riy wre
allowod facilities in the matter of repatriation of capital
and returns on his or itls investments i accordance with the
torma and conditionu siipulated by the host Slato ot the tiwe

of the reception of the investmente

(ii) Such terms and conditions muy specify:—

(a) the mode and manner of repatriation of profits
and returns as also the requirement, if any,
coscerning re-investment;

(p)  the extent to which tho capital invested may
be allowed to be repatriated in cach particular
yoar;

(¢)  ouy reoquirement concerning the currercy ir which
repatriation is to be made and the pluce or

2 ploces of such repatriation;
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(@) the noture of rastricticis that may be imposed
by the host State on repatriation of copital cad
roturns in its national interest dwing wy
poriod of axceptional fiiancial or economic

situntionse

(iii) Tho stipulationo concerning repatriation of capital end
returns shall be set out in the letter of authorisatio:: referred
to in Article 3¢ Tho terms and coiditions so specificd shell
remain opeorative throughout the pwriod of the investment and

shall not bo altered without the o;reement of the particse

Article 7

Notioralisetion, expropriation nnd payment cof
conpansation in rennact thereot

(i) (Altorintiva 1)

A Contracting Party may exerciss its sovereigh rights

in the matter of rutionslisation or cxpropriation i:. raspcct of
investments mude in iis territory by natioaals, companies or

State entities of the other Contracting Party upon payment of
appropriate wmpensation, subject however, to the provigions of
its laws. The host State shall abide by and honour any camite
ments made or assuraces given both in rogard to nationalisation
or expropriation aund the principles for determination of
appropriato compensation including the mode and manier of

payment thereof,

(Altemativa 2)

Investments of nationals, companies or Stato entities
of either Contracting Party shall not be nationalised, expro-—
priated or subjected to measures having effect equivalent to
nationalisation or expropriation ir the territory of the other
Con{re %ing Party except [for a public purpose] [in nationel
intaz'esﬂ of that party and against prompt payment of zppropriate

sQupensatione

(ii) Lﬁl%pr‘\t‘lve 11

*[Unless stipulations are made to the contrary at the
time of the rocoption of thg investmeint, the oxpression
"appropriate eompenczation" shall meman compensation calculanted

ox tho basis of recognised principles of valuation. ]
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(Alters~tive 2)

Urless stipulations cre moade to the controry ot the
timo of the rcceplionr of the invostment, the expression
"appropriate compeinsation shall ne:n: compensation determised
in accordance with cquitable principles taking into account the
capital invesied, deprociation, capital already repatriated and

other relecvant factorse

Compensotion for Lonoes

The Mationals, companics or State cntitics of one
Contracting Party who suffer losses in the ierritory of the

other Contracting Party resulting from:
(a)  requisitioning of their property by itc forces
or authoritico; or

(b)  destruction of their property by its forces or
authoritics which wag not causod in cembat
acticn or was not required by the ncecessity of

tho situation;

chall bo accorded restitution or adocuato com cnsaticon {end tho
1 p

reeulting payments shall be allowed to be rcpatri:\.tcd.]

Avticls 9

Acceun to courts cnd tribunals

(Mlternotive 1)

The notionals, companics or State cutitios of ono

Contracting Prrdy ¢hall have the right ~f accons to e cour to,

tribunals, both judicial and admiristrative, and other authoritics

campetent urder the laws of tho other Contracting Party for
rodreose of his or its gricvences in rclotion te any matieor
concerning an investient including judicial revicw of mecouros
rolating to naticnalisation or oxprepriation, determingaticn

of compensaticr in the ovent of naticnalication or expropriation
or lossou suffercd on any restrictions imposed on repatriation
of copital or retwrns, Tho local remedies chall be cxhoustod

beforo eny other step or proceceding is contemplateds
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[ e tiva ),

Any difference or disputo between the invostor and the
host State in relation to any matter concerning an invegtment
including thoso rolating to nationalisation or oxpropriction,
dotcrmination of compcngation in the ovont of nationazlisation
or oxpropriaticn or logsces suffercd and any roctricticns imposed
on repetriation of capital and roturns shall be pettled through
rocourco to cppropriate courts and tridunals, judicial o
adminivtrativo and othor anthoritiog ocnpetont under tho local
lawn of tho houst Statce Noithor Contracting Party chall pursue
through diplomatic channel any such mattor until the local

remedios huvo been exhaustods |

PR
fixticla 10

scbllcnont of invoatment dirmutos

(%) Each Contracting Party concents to oubnit any digputo

or differences that may arisc out of or in relation to invesimonts
mado in its territory by a nationaly company or Stato entity of
tho othcr Contracting Party for sottlementi through conciliation
or m‘bltratlun in cooordonee with the provisions of thiag

Articlce

(ii) If any dispute or differences should arise betwoen a
Contracting Party and & nztional, company or Stato ontity of
tho othor Contracting Party, which cannot be resolved within a
poriod of through negotiaticns, cithor

party to tho disputc may initiate procoodings for oconcilintion
or arbif{ration after the local ramedios havo boon oxhaustode

(1i1)  Conciliation ghadl toko placo under the URCLTRAL
Conciliation Rules 1930 wnlous tho partics have reached agrooment
to rofur tho digpute to conciliation under the provigions of the
International Coanvention for the Soltlement of Investmont Digputes

botweon Statos and Waticnzle of other States 1965,

(iv) Whero tho conciliation proccedings have failed 4o
rosolve tho dispute, it chall be reforred to arbitretion at tho
ingtanco of oither party to tho digpute within o poried of threo

monthag,
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(v) iny roference to arbitration shell be initiated under

the provisions of the Internaticnal Convention for the Scttlement
of Investment Digputen botwoen Staotes and Naticnelo of othor
statey 190Y or “lhe Acditioncl racility hules' ol 1CH51D,y which-
over may be appropriatce In the cvent of neither:of these
procedurcs being applicable, the arbitration shall take place

in accordance with the UNCITRI{L .“‘.rbitration Rules of 1976, and
tho appointing anthority for the purposos of such rulcs shall

bo .

(vi) Keither Certracting Party shall pursuc through diplomatic
charmol any matter referred to arbitraticn until the procecdings
have torminated and a Contracting Party has feiled to abide by

or to comply with tho award rondored by tho wrldlral tribaide

Lrticle 11

Soettlement of disputesn Lotween C tirocting Pertics

(1) Disputes or differchces botuwcon the Contracting Partics

concerning interprotation or application of thig agroomont oholl
bo settled through nogotiationse

(ii) I such disputes and differcnces cmmdt thus be setiled,
tho samo chall upon the requont of cither Contracting Party bo

gubmitted to an arbitral tribunale

(iii)  An arbitral tribunal oha2ll bo co;nl)oocd of three meiberse
Each Contracting Party shall nominato one mambor o:i the tribural
within a pariod of two montha of the receipt of tha roquest for
arbitration,  Tho third manber, who shall bo tho chalrmaw: off
tho tribunal, shall bo cppointed by agreament of the Contracting
Particse If a Contracling Party has foiled to nomiz_xatc its
arbitrator or where agrecncnt has rot been reached in rogerd to
appointment of tho chaimman of the tribunal, within a poriod of
throo monlhiy, oithor Contlracting Party muy wpproach tho Prosident
of tho Intornationzl Court of Justice to make the appointments
The chairman so eppointed chall not be a nationgl of either

Contracting Partye

(iv) Tho arbitral tribunal shall rcach its decision by
majority of votcse Such decigion shzll bo binding ern both the
Contracting Partiese Tho tribunal chell detormine its owm
procedurce and give directions in rogard to the costs of the

procoodingse
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Lrticle 12
subrocnkion

11 oithor Coutracting Purty makeo poyment under on
indemnity it has givon in rospoct of an investment or any part
thereof in tho territory of tho other Contracting Porty, the
latter Contracting Partly shall rccouguize:

(a)  tho acsipgmmont of any right or claim from the
party indemnificd to the former Contracting
Party or its designated Agoncy; and

(L) tiat the former Contracting Party or ils
desinoted Ggency is entitled by virtue of
subrogation to cxorcise the righte and
onforce the cleims of such a partys.

Articlea 13

e e
Isteeptiong

Neitheor Contracting Party chall bo obligod to extend to
f}xo nationals or compcnion or State entitioc ©f the other, the
benefit of any trcaimect, prefercnce or privilege which may be
accordod to ary other Stato or its nationals by virtuc of the
formation of & customs union, a free trado area or any other
rggional arrangonent on oconcnic co-speraticn to which such a

Stato may be a partye

Articlo 14

foplication of the agrecement

Tho provisiong of this agrececment shall apply to invest-

mentg made after the coning into ferce of this cgrocmente

Lrt i_fE.LO 15

Entry int~ force

*l'nm: Lerociiont chall enter into forco on ni;;;té:buro-]
or

*[Thic Apreoment chall onter into forco as from .]
or

#[his Lgrociont chall be retified and shall cuter into

forco on tho cxchange of instrumeantn of r:vtifica;tion.]

* Lllomative provipioas
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Article 16

Daration and termination

Thic agreement chall remain in force for s pexriod of

yearse  Theroafter it ghall continug in forco until the

oxpiration of twelve montha from any dato on which cither
Contracting Party chall have givon written notice of termination
to tho othor. [Providcd that in rogpect of invesiments mado
whilet tho apgrocment iy in forcoy its provimions shall cortinue
in offect with respoct to such investments for a poriod of

yYonrey aflor tho dato of turmination.]

In Witnoss whercof tho undoroignod, duly authorisod thereto by
their roespective Govornments, havo signed thig Agroomont;

Done in duplicato ﬂt'oc.uo"-octog'o-o"}hiSootoo--n.o-.oo¢¢~0d0.y
of .....-....-..-.......TBS PR [in tho and
languages, both toxts boing oqually

authoritativoe ]

For tho Govormment of For tho Govornment of
the the

ATTX 1L

RVISTD_DRLET_OF 5iCDHLL GRAR.S T FYOR PRONOTION IID PROTHCTI O
O THVEBLITS

:0DL C

Note

The provisions for incorporgtion in the text of this
model draft would be identicnl witli the provisions set out in
llodel 'L' with 1he exception of the definition of 'Investmeat!
in lrticle 1(z) :mid the text of fArlicle 14. The suggested texts

for thene provisiovios are as followg: =
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,rticle 1
Definitions

(2) 'Tovestneal! means:
capital ad dechnology cmployed in projects or irdustrins
in specified sectors of national importance as set out i the
schedule to thin greement ind includes the followiig in
relation therctos
(i)  sheres oed other types of holdings of
companies;
(i1) eluive %o ary perforricice uader contlenet h-ving
o fivvecial value, Glaing 1o money cnd losng
(3i1) ricits with regard to poteats, trade mosks
and oy other industrinl propzrty; and
(iv) coatractusl rights reloting to explorstion

end exploitation of actural resourcess

Article 14

Application of the Agrecment

Tho provisions of this Agrecment shall apply to
investmenti modo aftter the coming into force of this Agreement
vhare the investmenl has been made in specificd soctors sot out

in the schedwlo to thio Agrocuents




