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summary of the Awatd

I THE ARBITRAL PROCEEDINGS
A. Introductjon

The Treaty of Peace of 26 March 1979 between the
Arab Republic of Egypt and the State of Israel provides
that the permanent boundary between Egypt and Israel 1,
“the recognized international boundary between Eqypt and
the former mandated territory of Palestine". The Joint
Commission established pursuant thereto reached agr;e-
ment on the location of most of the nearly 100 pillars
of the boundary. As to the disputed pillars, the
Parties agreed on 25 April 1982 tn submit the remain%ng
technical questions concerning the international
boundary "to an agreed procedure which will achieve a
tinal»anq complete resolution, in conformity with ,.,
the Treaty of Peace." Negotiations between the Pnrtios
remained without result. On 11 September 1986 the
Parties agreed to submit to arbitration their
difforonoco regarding the location ovf fourtmen of the
boundary ﬁillars.

Pursuant to the terms of the Arbitration Compromis,
lhr Pntllr1 ryrhanged Memorinls, Crinterelemorials, and,
at their joint request, Rejoindere. A vigit to cortain
nl Lhe disputed Tneatinne was Cnnducétd prior to the
heat)ng., 0rnd argumeni A were heard {n Irivate in two

K]

rounds.
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The rribunal cumwnends the rartico £6t‘§};hu splirit of
cooporation -nﬁd"rnnrhaﬂy "which p¢%meated the
proceedings in general and which fhereby?rendereo the
hearing a cnnstruntive experience. ;

in parallel wilhi Lha Tribunal'p antivities during
the written phase of the proceedingsé; a Chamber was
constituted pursuant to the Compromis;ﬁo "explore the
possibilities of a settlement of the ;dispute." On 1
March 1988, the Chairman of the Chamber informed the
President of the Tribunal and the Agents of the Parties
that the Chamber regretted not havimj been able to
propose to the Parties any recom@endation for a
settlement of the dispute, despite their efforts to find
a»reasonable proposal which might be acceptable to both
Parties. A |

The Tribunal notes that the internati;nal boundary
between Egypt’ and Israel was originally defined by an
Agreement of 1 October .1906 between the Turkish
Sultanate and the Egyptian KXhediviate and demarcated
Jpursuant to that Agreement. No changes in this line
wer; provided for, neither when Egybt beéame independent
nor wheh Palestine, during the time of the League of
Nations, became a mandated territory under British
administration. Nor were any changes provided for

during the period of the Mandate or thereafter.
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I1. REASONS FOR THE AWARD
A. minar

Among_ the . preliminary issues, the Tribunal
discuééeé the formula '"the recognized international
bound-a;_ry between Egypt and the former _fnandal:ed territory

of 'Paiestine",'which originated in the 1978 Camp David

Accords and was repeated, in a slightly revised form, in

the 1979 Treaty of Peace and the 1986 S!ompromis.

Israel submits that both Gr:bat Britain, as
mandatory pbwer, and Egypt in _1926 explicitly recognized
the line defined in 1906 as the boundary between Egypt
and Palestine, By virtue of this renvoi to the 1906
Agreement', Israel contends, the Tribunal is referred to
the line defined in the 1906 Agreement, not to the
boundary pillars established pursuant thereto.

The 'rribunal does not share this view. First of
all, the expressions "defined in 1906" and "defined by

the 1906 Agreement', which were used in British and

. Egyptian declarations in 1926, do not 'have a particular

technical meanin:; in the sense that tl‘aey refer only to
the description of the boundary line'in: the Agreement to
the exclusion of the demarcation of the boundary also
expressly provided for by the 1906 Agreement. It can
hardlyf have been the meaning of tha' declarations of
Great Britain and Egypt in 1926 that the demarcation of
the boundary, as it took place in 1906-07, could be dis-
regarded. .’. This seems al]. the more unlikaly as both
Great Britain and Egypt were well acquainted ‘with the

demarcat d‘ boundary Both had mad surveys and produc 4
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maps of the region, 1nc1udihq maps indicating the
location 6f'bound;r} piilars, before -and during the time
of thg Br}ti;h-mandatg over Palestine. Qeither State
ever questioned the demarcated 1line. ‘It would also
hardly bé understandable why the Treaty of'Peace and the
Compromis should refer to "the recoghized.international
boundary between Egypt and the former mandated territory
of Palestine" if reference could just as we1l have been
~made directly“tp the 1906 Agreement.
The Tribunal therefore decides the locations of the
| fourteen éoundary pillars on the basis 6f the boundary‘
between Egypt and the former mandatedé:territory of
Palestine as it was demarcated, consolidated, and
commonly understood during the period qf the Mandate
(29 Scptember 1923 -~ 14 May 1948, also referred ‘to as
"the critical ?eriod").

Howeyer;.ié so far as there are doubts as -to where

Lhe boundary pillars stood during the period of the

Mandate or for confirmation of its 'findings, the

Tribunal also considers the terms of the 1906 Agreement,

but merely as an indice among othcrs,kis to what was the.

situation on the ground during the critical period. In
the same way, the Tribunal considers any relevant
evolutioﬁ with regard to the delimited and d-marcatod
| boundaryg prior to the critical périod, Events
subsequent to the critical periéd can iﬁ principle also
be relevint" not in'terms of a change of the situation,

but only to . the extent that they may r v al of
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illustra#eithp understanding of the situation as it was
during the pritical period. |

The Annex .to Ehe .Comptomis 'provideg thgt the
Triburial is not authorized to establish a location of a

boundary ‘pillar other than a location advanced by Egypt 5

or by Israel and recorded in Appendix A,
B. e yrtee 1 i ns

The Tribunal examines the fourtéen disputed pillarl

locations in three"gtoups. the nine northernmgst

' pillars; the four pillars of the Ras el Nagb area; and
. pillar No. 91 at Taba;_, 1

1. The Nine Northernmost Pillars

vThe‘Tribupél not;sithat the Parties have‘ﬁeither in
their written nor in their oral pleadings put much
emphasis on the nine porthefnmost pillars. This is
understandable in light of the fact that the distances
batwaeen the d#sputad‘pillar locations are very small
fﬁ four Lnstan?es the disputed plllar'locations are less
than six metres apart, in another fou; between 34 and 65
metres, and in one case 145 metres. In addition, the
wlue plllaie eie sllualed Lu an wuluheblled Josesl
region where4apparent1y ho éssential interests of the

Partiés ﬁré invoived and little evidence was available

© to dééist. the PpPartied or the: Tribunnl in the
: establisbment of the pillar locationd..

The  indications giveh by the Parties as to alleged

remnants of oriéinal.bouﬂﬂary pillarﬁ or other types of
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markers, map-based indications, the terms ul the 1906

i
Agreement and the Owen and ﬁada,Roporta on the delimit-
ation and demarcation of the boundary, intervisibility
between boundary pillars, and survey information did not

lead to any clear conclusions. ;

Wwhere no other relevant .evidence for a pillar

location was'broduced by the Parties, the Tribunal, in a
subsidiary Wway, considers which of the ¢laimed locations

is on or closest to a straight line ‘'extended through

adjacent pillarsi and decides on that basis. - This sub-

sidiary criterion seems legitimate in:‘cases where the

Joint Commissionl of 5906 intended to establish a

straight line through a number of boundary pillars and

in viewvof‘the fact that it was the aim of the parties
to the 1906 Agreement that the boundary should run
approximately. straight from Rafah to a point on the
Gulf of Agaba, | |

| After examination 6f all the evidénce, the Tribunal
'in five ocases decides for the locations advanced by

Egypt and in four cases for the locations advanced by

Israel.
2. Boundary Pillars 85, 86, 87, and 88

As to the four consecutive pillars in the Ras el
Nagb area, the Tribunal notes that old pillars exist at
the Egyﬁhiaq locations !of pillars 85, 86, and 87 and
that rua'pillar previously existed at the location for
pillar, 88. israel asserts that Ehe origin of the

oxiatinq,pillars'is uncertain and that their locationi
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do not correspond to the 1906 Agreement On the basis
of the qvidenée»submitted, the Tribunal concludes that
thera; is no doubt that boundary pillars have been at
their present locations at least since 1915 and during
the_enti£e period of the British mandate over Palestine.
;srael asserts that three placés mentioned in the
1906:Agreément ~ Jebel Fort, Jebel Fathi Pasha, and wadi
Taba L have been incorrectly identified on the ground by
the persons who erected the pillars: As to Jebel Fort
and’ Jebel Fathi Pasha, it maintains that three maps of
the years 1906 to f1911 indicate ‘these geographical
f’eat@rat cons'iderably‘ to’ the west of the boundary lin
shown on all maps. Israel rurthermora contenas ctnat
wadi Taha axtands heyond the hifurcation north of BP 89
up the middle one of three tributaries. If Israel's
co.ntenti*:qns. regarding' these geographical features and
its rel#ted interpretation: of the terms of the 1906
Agreement were correct, the three existing pillars would
not be in conformity with the Agreement.
b The Tribunal coneidefa that the few maps invoked by
Israel, taken alone, do hardly furnish suttiéi.onh
evidEncg against the;COtrectness'oﬁ the existing boun-
dary pillar locations., - Thg majority of the relevant
mapaysuﬁmitted to the Tribunal, including maps from 1906

'andllanvp.indicatw the‘names of Jebel - Fort and Jebel

Fathi pasha next tu@theffeaturesth which.tha pillars

. presently can bs found Moreover, on all maps produc d

after the 1906 Agreement, including those on which

Isracl ipl‘ica,,. the boundary line: shows th sam dir c=-
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tion and éhape. as the line formed by the existing
pillars. | | . .

The Tribunal also does not see any incompatibility
between Egybtfs location of Jebel Fort and Article 1 of
the 190€ Agreement. Thg wording of Article 1 does not
'require,that Jebél Fort must be on the eastern ridge of
ﬁadi Taba §r:-a :point not far from it,. As to the
denomination of the middle tributary of Wadi Taba, the.
Tribunal cquld not f£find any evidence ihat it was ever
calledIWad;ATaba. ‘

The Tribuﬁal therefore concludes that the locations
of the existing boundary pillars 85, 86, and 87 are not
in :contradiction with the 1906 Agreement.

Wigh jrespect to the legal situation in case of
contradictions between existing pillar locations and the
1906 Ag;ee@ent, which,'however,_in the present case do
not exist, tbe‘Tribunal notes that the demarcation took
place in two phases: f£irst, the erection of provisional
telegraph poles during October 1906, and, secondly, the
repiacepent of'thgm by permanent masonry pillars between
31 pecember 1906 and 9 February 1961. Both operations
were carried out jointly by Egypt and Turkey and no
party to the 1906 Agreement ever _blaimed that the
Agreement;had not been properly execut@d.

The Tribunal consigers that if A boundary line is
once demafpgted jointly by the parties concerned, the
‘demarcatibnlis;considered as an. authentic interpretation
of the bouddary agreem nf even if déviations nay ﬁav

occurred or if th r ar some inconsistencies with maps.
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It therefore concludes that the d.ma}catod boundary lin
would prevail over the Agreement i1f a contradiction
could be detected. For these reasons, the Tribunal

decidas ~in favour of Egypt's locations BP B5(E), BP
ee(z), and BP 87(E)., ; :

}As;to the newly erected pillar?BP 88, the Parties'
subm%ssioqs proved to bo inconclusive. The Tribunal
therafore _bases its decision on the straight line
crit;fioo and finds that Egypt's looation is closer to
the ‘stroight line between neighbooring pillars ghan

Israel's. . ' .
3. Boundary Pillar 91

The Tribunal notes that the Annex to the Compromis
contains-a sentence dealing specifically with pillar 91:
"For .the final pillar No. 91, which is at the point

of Ras Taba on the western shore of tha ANIf nf
Ayalin, 1s1ael nas _inoilcated two altermative

‘locations, at the granite knob and at Bir Taba,
whereas Egypt has indicated its location, at the:
point where it maintains the remnants of the
boundary pillar are to be found,"

N ‘The Tribupal also notes that tbe positions of the
Partiest with' regard to BP 917 were most . strongly
affected during the written and oral proceedings by the
so-called Parkeo photographs, submitted by Egypt with
its M;emorial. These photographs show a pillar at a
location on a cliff above the shoreline of Taba which

does. not correspond to any of the three locations
I

. advanc a’ by the Parties for BP 91l - The pillar had

disappeared by the time 1Israel r mov d part of the
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cliffs on whlch.lit ‘'was built when con;tructing a new
road along the coast around 1970.

The . Tribunal further notes that if fhe Parker
cpillar- was ;orrectly located as the first (or final, if
one takes‘ the opposite direction) plllﬁr in 1906 and
formed part of the international toundary line‘ during
the critica]: period, it excludes the two locations ad-
vanced by Israel ‘for the final pillar location. ‘On the
* other hand,; if the Parker pillar existed during the
critical pefiéd, the pillar at ghe Egyptian location of
BP 91 was not the fi-nal pillar at that time.

The Tribunal first addresses Israél'a two alter-
native locations for BP 91. One of them is situated on
the west.erl'y lower end of the granite Iknob, the other
one at Bir Taba on the bottom of the wadi. The Tribunal
considers that Israel's strongest argument is based on
intervisibility, for its locations are intervisible with
the preceding pillar (agreed pillar 90) while Egypt's
ioca‘tion is not. Israel argues that intervisibility
between boundary pillars is marlxdatoty, because the 1906
Agreemer'\t :providesv that ‘f[b]bundary pillars will ba
erectedb' cae :at intervisible fpoints" The Tribunal
considers that the argument loses its weight if it ocan
be shown that BP 91(E) - in spite of the 1lack of
intervisibility - was a regular pillar .of the recognized
international boundary‘ between Egypt: and the former

mandated territory; of Palestine Thoe Tribunal later in

the Award:'determinu that BP 91(E) was such a regul r pillar.
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The Tribunal considers all th{ further arguments

advanced? in favour of the two alternative Israeli

locat_ioni - arguments bdsed on MAPS, on tha boundary
description i#\ the Biatiptical Yearbook of Egypt for

.1__9_Q_2,:-on a photograph from 1936 of ﬁn alleged cairn of
stones, Qx}d on an allege‘d Turkish presence in the Wadi
Taba in Q;he:~ years after 1906 - but considers that all
of these indications are inconclusive,

fhe Tribunal also considers thé arguments brought
torwafd against ;srael's.locations.; First of =all,” if
the farker pillar was in fact the first (or £final)
pillaf of the boundary line as recognized during the
critiéal period, it excludes both lq;ations proposed bj
Israei for BP 91. Secondly, no evidence was produced
showing .thgt telegraph poles or boundary pillars had
existed at é'i‘ther location at any time. Furthermore,
the lines connecting th‘é;:Israeli locations with the
preceding pillar BP 90 do not follow “along the eastern
;»r_i}dge overlooking Wadi Taba" as ltipﬁlated in the 1906
Agreement. : : ‘-,

Egypt's} claim for BP 91(E) is ciosely related with
the ques't:lon of the Parker pillar. ;. The evidence sub-
mitted demonstrates that the Parker pillar must have
been in éxistence during most of thefyea.rs.between 1906
and 1;961,., including the period of t;,he.mmdate. As to
the pillir at Bp 91(E), the first evidence of it
existfenc appears on a 1915 B‘ri!:i.‘shv' map, which shows-a'
boundaryjpilllr at the el vation of 298.£ect (91 metres)

conformtnq:togsp 91(E) It way fusth rmore established
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by photographs, maps, and survey ini_ormation that a
pillar at the location of BP 91(E) remq'iued Lhere during
'the critical period and thereafter until at least 1967.

i
'rho Tribunal also examines Israel 8 arguments that

thege pi.llarn were wrongly located and therefore cannot
‘be oonsidered as part of the boundary line.

| ‘A;!to:the argument that Parker ha? no authority to
take

part in the work of the Joint Commission, no

evidence was submitted relating to this point. The
Ttibunai bases its decision on the fact;that Parker took
pert in !;he demarcation process as 4 ieDIeSEntach of
Egypt and was not contested in that function at that
tixe no;: at any later time and finds that there is no
basis f;r Israel's submission.
varker pillar, the TribunAl finds no indication in any
of the documents submitted to it that the first masonry
pﬂlar hu ‘pldced at a site different trom that on which

ttelegraph pole had been placed two- and -a-half months
‘tlicr. The Tribunal concludes that, even if Parker
- no authority and even if the Parker pillar had not
\oen placed at the same location as J:he telegraph pole-
mmptions for which no evidence could be found - the
ptiu. to the Agreement of 1906 had, by their conduct,
weed to the boundary, as it was demarcated by masonry
#lars in 1906-07, and to the location of the Parker
glar i:,'s the final pillar of the bounaary line at that
o, 1 oo . : .
I-faei's argument that th pillar at BP 91(E) was

# erected in 1906-07 and rather was a mere trig point

As to the site of the
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later established at this 1location and mistakenly
marked on the 1918 British map as a boundary pillar was
not considered by the Tribunal as either proven or not

proven, The Tribunal bases 1ti decision on Ehoﬁa facts
on which no doubt eéxists, noting that it was not con-
tested that at least frOm:aréund 1917 and throughout
the critical period until a time after 1967 there was a
boundary pillar at the location of BP 91(E) which,
during this whole period, was considered to be a:
boundary pillar. The Tribunal considers that where the
States concerned have, over a period of more than fifty
years, identified a marker as a boundary pillar and
acted upon that basis, it is no longer open t6 one of
the Pafties or to third stateavto challenge thét ioﬁgf
held aabumption on the basis of an alleged error,

The fact that BP 91(E) is not intervisible with
agreed pillar 90, despite the terms of the 1906'Agree-
mant, A{A not affect the Tribunal's decision, - Although
the Agreement does not provide fdr any exceptions to

intervisibility, the Tribunal considers that this prin-

‘ciple may not have been complied with for the pillars

to be located "along the eastern ridge overlooking Wadi
Taba". Also the rapidity of the operations of the
surveyors on the last day of their work may expl#in this
exception. However, both the Parker pillar.location and
the location of BP §1(E) were reacognized and accepted by
the sé-;-- conc rned as forming part of tho boundary
lin - du;inq the critical period, in spite of non-
intervisibility.
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The Tribunal finally considered the argument that
i{f the Parker. .pillar existed throughout the period of
the Mandate, BP 91(E) was not "the final pillar" during
the oritical period nor situated "at the point of Ras
'x‘aba-on the western shore of the Gulf of Alqaba". Israel
contends that if the Tribunal finds that Israel's case
for BP ,91(1.) is not acceptable, then, ds a result of the
Aexistence of the Parker pillar, the Tribunal cannot
d cide in favour §£ Eqypt either, because BP 91(E) is
not the final pillar of ‘the:recognized international

boundary between Egypt and the mandated territory of

Palestine. Israel characterizes this as a situation of
men licet that has nothir;g to do with the absence of
applicable law leading'to non liquet.

It is obvious that the words in the Annex "at the
point of Ras Taba" and "on the western shore of the
Gulf of Agaba" were taken from Article 1 of the 1906
Agreemént. Evidently, in 1906 they referred to the‘
Parker pillar, not to BP 91(E). It must, however, be
taken into corisideration that pax:agraph 2 of the Annex
to the Compromie states that "[elach party has indicated
on the ground ite position concerning the location of
each boﬁndary pillar listed above." BP 91(E) was also
the final or last pillar in the series of fourteen
pillars qentioned in the first sentence -of paragraph 1
and .cannot at the same time be considered to be the
"penultimate" pillar in the context, of the Compromis.
It i» clear thaf. an indication on the ground in 1986

would not have been conceivable for the Parker pillar,
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given the disappearance of its site iround 1970, The
location of BP 91(E) was the last piliar location along
Egypt's claimed line which in 1986 ¢ould be indicated on
the ground. It was thérefore not incorrect to designate
it as fhe "£inal pillar“‘at that moment.

. AQ to the words "at the point of Ras Taba on the
wésﬁera shore of the Gulf qf Aqabg" £he decisive ques-
tion is whether these words, in 1986, could reasonably
be understood as applying io BP 91(E). After examin-
ation of this question, the Tribunal concludes that this
deao;iptién can apply to;BP;91(E). Israel's plza of pon
liget i; Eheretore not admitted and Eqypt is not pr -

- eludad fyom &lasiming BY 91(k).

On the basis of these considerations, the Tribunal

decidaa.that»fhe looation of boundary pillar No. 91 is
at the location advanced by Egypt. The Tribunal is not
authorized to decide on the line between BP 91(E) and
the shore of the Gulf of Agqaba and beyond, '

C. Execution of the Award

. So far as execution of the Award is concerned, the
Tribunal observes that Article XIV of the Compromis

prov@des as follows:

"1. Egypt and Israel agree to accept as final and
binding upon them the award of the Tribunal,

2. Both parties undertake todimpiement the award

in accordance with the Treaty of Peace as quickly

an possible and in good faith."

In'contormity with 'views e¢xpressed by the Parties
on this Aquestion, the Tribunal decides that the

xecution of its Award shall be entrusted to the
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Liaisoh System‘aescrlbed in Annex I to the Treaty of

peace between the Arab Republic of Eqypt and the Btate

of Israel. Agreed boundary pillar No. 90 may serve iu
an example ‘as to type and style of pillars to be

estabL;shédr
‘ o o DISPOSITIF i

HESE REASONS, AND AFTER DELIBERATION
1IHE 1EYDUIAL§ .' ) . X !

-1, D unanimously that Boundary Pillar No. 7
{s .situated at the location advanced by Egypt and
recorded in Appendix A to the Arbitration Compromis of
11 September 1986; _ : : i
1 '

‘é} pecideg unanimously that Boundary Pillar No. 14
{s situated at the location advanced by Israel and
recorded in Appendix A to the Comprom}s;

3. Decides unanimously that Boundary Pillar No, 15
is situated at the ‘location advanced by 1Israel and
recorded in Appendix A to the Comprom}s; - !

4. Dpecides unanimously that Boundary Pillar No. 17
is situated al the location sadvanced by Egypt and
recorded in 2ppendix A tn the Compromis:

i :
5, ‘Decides unanimously that Boundary Pillar No. 27
:{s situatcd at the location advanced by Egypt and
recorded, in Appendix A to the Comproqia; -

6. nggiggs unanimously that Boﬁndary Pillar No. 46
is situated at the location advanced by Israel and
recorded in Appendix A to the Compromis;

7. Deéidgs unanimou31§ that Bodndary Pillar No, 51
is situated at the location advanced by Egypt and
recorded in Appendix A to the Compromis;

8. Decides unanimously that Boundary Pillar No. 52
is situated at the location advanced by Egypt and
recordgd'in Appendix A to the Compromis;

.

9. Degjdes unanimously that'Eouhdary Pillar No. 56
{s gituated at the 1location advanced by 1Israel and
recorded in Appendix A to the Compromis;

10. pecides by four votes to one that Boundary
Pillar No. B85 is situated at the location advanced by
Egypt and recorded in Appendix A to the Compromis;

11. Decides by four votes to one that Boundary
Pillar No. 86 is situated at the location advanced by
Egypt and recorded in Appendix A to the Compromis; '

‘121r . Decidey by four votss to one that Boundary
Pillar No.. 87 is situated at the location advanced by
Eo-pt and recorded in Appendix A to the Compromis;
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13. . pPecjdes by four votes to ‘one that Boundary
Pillar No. 88 is situated at the location advanced by
Egypt and recorded in Appendix A to the Compromis;

14, Decides by four votes to one that Boundary
Pillar. No. 91 {is situated at the location advanced by
Egypt and recorded in Appendix A to the Compromis; :

15. Decides unanimously that the execution of this

Award shall be entrusted to the Liaison Bystem described

~in Article VII of Annex I to the Treaty of Peace of 26

March 1979 between the Arab Republlu vf Bgypt and tha
State of Israel. y

Summary ot Protessor Ruth Lapidoth's Dloseubl@ﬂpoin;qgc

To -my great regret, I must: dissent from the
conclusions of the majority and its views on many
esgential points, in particular with regard to the Taba
area. Wwith all due respect, I consider that the
majofity has sanctioned pillars erroneously erected at
locations 4inconsistent with the lawfully recognized
1hternationa1 boundary between Egypt and the former
mandated territory of Palestine., Moreover, the majority
has forced an artificial, illogical interpretation on
the Compromis by assertin§ that two Qigtetent locations,
284 metres apart, both can be considered to be the
locutions.of the final pillar of the boundary at the

H

point of Ras Taba.
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I. Ppovers of the Tribunal |
The Tribunal has been asked to decide, in
accordance qith the 1979 Treaty of Peace, the 1982
Aﬁfeément, and the 1286 Co;promi;, the 1location of
certain boundary piliars ofvthe recognized internationai,
boundary of the period bf the Mandafe which constitutes
the boundary belween Egypt and Istagl. |
| iThe Compromis restricts the powers of the Tribunal
to'igecide on piilar locapions and éo- choose among
specific locations claimed by the éartiaa. it 1j rar
that the powers of an arbitral triﬁunal are limited in
cuqﬂ a way, and nobody, in partirular not Egypt, which
insisled us this limitstinn, <hnuld be qﬁrpri-ed if the

award does not fully resolve the bounddry dispute.

1I1. Recogpiz n nda
of the Mandate |

The Peace Treaty, instead of defining the boundary
‘between Egypt and 1Israel in geoqraphical terms, has.
referred to the boundary that was recqgnized during the
period of the Mandate. This boundary, 4in turn, was
based on the Separating Administrative Line establish d
by a 1906 Agreement between Egypt and Turkey. We thus
have a two-stage renvoi. ‘ .

The 1906 Agreement defined the line and provided
that it should be demarcated in the presence of a Jjoint
Turco-Egyptian . Commission by intervisible telegraph

poles which were later replaced by masonry pillars.
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Acco;ding to the ggnornlly followed practic ,
boundary demarcations are reported in detailed Jjoint
reports, Neither the erection of the telegraph poles
nor the building of the masonry pillars have been th
subject of a 3joint report, but the former has been
reported in detail by two British officials. There is’
only very 1little information on the erection of the
masonry pillars;

During the mandatory period the two neighbours-

Egypt and Great Britain for Palestine - recognized the

bound;fy which had been establilhed_in pursuance of th
1906 Agreement. My colleagues are of the ‘Jpinion that

the tecognized boundary was thé line represented by

pillars which existed de facto on the ground in 1923,
whether wrongly or rightly ereéted, and wbenpver
erected. |

‘A careful study of the relevant documents has led
me to the conclusion that it is the line delimited by
the 1906 Agreement and demarcated by the telegraph poles
which was recognized. If the Parties had wished, as the
majority opines, to recognize the pillars de facto on
the ground in 1923, nothing would have prevented them
from saying so expressly.. ' .

This distinction is of crucial importance since
some of the pillars'in dispute have been built after
1906-07. The pillar that existed at th location

claimed by Egypt for BP 91 was probably erected ft r
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1915, and the pillars in the Ras an-Nagb area could only
have_boen built unilaterally by Great Britain at the end
of World War I, since the original ones had most
prooably been dusliuyed li Lhat war fn yhioch the parti s
were on oppooite gsides.

The principle that boundaries have to be stable and
permanent, referred to in the Temple of Preah Vihezy
case (1962), applies to the lawfully established
boundary, which in our case is tho line of the 1906
Agreement, aod not to the de facto markers.

IIiZ; e Ta : 1
'The proper location for this pillar has to fulfil

three conditions:

a) it must be intervisible with BP 90 (according

B e e e e e 118
<0 the 1906 Agrgtment

b) it must be the final pillar of the boundary
(according to the 1986 Compromis);

a) it must bc at tha point of Ras Taba on the
western shore of the Gulf of Aqaba (according
to both the 1906 Agrcement and the 1986
Compromia) S |

The location which fulfils all these conditions is
the litc on the weatorn slope of the Granite xnob
claimed by Israel, while the location claimed by Egypt,
on the high cliffs east of Wadi Taba, does not conform
to any of them, : )

Since my colieagues have ruled that the pillars
which actually existed on the ground during the period

of the Mandat , whatever be their origin, have to be
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sanctioned, they have preferred 91(E) to the Granite

Knob. As to the above three conditions, the majority

assumeg . (in my opinion erroneously) that in the Taba

area the 1906 Commissioners had not followed the
requirement of intervisibility, and that in anyzcaee'the
situation on the %Qround during the mandetory neriod
prevails over aJ requirement of the delimitation
Agfeement - an opfnion which I cannot share, since it
amounts to preferriLg fact to law. o

Since de fggtg there existed during the period of
the Mandate a ;Mllar at the Parker location ‘near the

shore (although, in my opinion, not a valid One since it

i
was ~not interviaibile with ‘the penultimate pillar),'

91(2) could not be the final pillar nor be situated at

the point of Ras Taba. My colleagues consider that the
two %ocltionl can be considered: to fulfil these
conditione, Qhereas in my opinion _they are mutually
exolusive. » i

The location of the Granite Knob is also confirmed
by va;ious facts and pileces of evidence, i.e. the
Statistical Yearbook of Eqvpt for 1903, a 1936
photoqraph of a cairn near the Granite Knob, various
maps, and a Turkish presence in the area. I do not
ahare the majority'’'s doubts concerning these proofs.

?he later (post 1915) maps support the 1location
claimed by Egypt, but I consider thet the earlier ones
should be preferred since they were made closer to the

period of the delimitation and of the demarcation.

The location on tha Granite Knob conforms to the

physical :description of the boundary included in the |
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1906 Agreement and the two available reports.

It is regrettable that the majority has not decided
for 91 (I) on the Granite Knob, which would have solved
the dispute fully, but instead has decided for the location
claimed by Egypt, which is not only the wrong one because
it does not fulfil the criteria of the 1906 Agreement and
the 1986 Compromis, but also leaves unresolved the course

of the boundary line beyond 91 (E).

IV. The Ras an-Nagb Area: Pillars 85, 86, 87

In this area as well, the main disagreement between
the majority's opinion and mine concerns the relative
weight of the 1906 line, on the one hand, and the situation
on the ground in critical period, on other hand. The
majority considers that there is conformity between the
pillars existing de facto and the line established by the
1906 Agreement, and that if there had been a contradiction,
the former should prevail. With all due respect, I think
that there is a discrepancy between the 1906 line and the
actual pillars, and that the 1906 line should be preferred
since this is the one that was recognized during the period
of the Mandate.

The disagreement concerning this discrepancy depends
mainly on the identification of certain geographical
features in relation to which the Agreement defines the
boundary: Wadi Taba, Jebel Fort and Jebel Fathi Pasha.

V. Boundary Pillar 88

This is a new pillar and thus no guidance can be sought
in the old reports. The proper location for this pillar is
at 88 (I) on the ridge that overlooks the adjoining Wwadi,

as do the neighbouring pillars. However, my colleagues

have preferred to locate it at 88 (E) since this is closer to

a straight line - a method which in my opinion is not

applicable to this part of the boundary.

For all these reasons, I dissent.




