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HOUSING BUILT UPON SAND: ADVANCING MANAGED RETREAT IN NEW ZEALAND 

 

JULIA HARKER* 

 

I  INTRODUCTION 

 

A strong relationship with the coast pervades the New Zealand cultural identity. Historically 

this can in part be traced to Māori spiritual connections with the sea and reliance on marine 

environment as a food source
1
, as well as colonial patterns of development to support coastal 

shipping of goods to, and people from, the British Empire
2
. This deep connection, has led to 

extensive coastal settlement with more recent ‘sea change’ movements helping drive a 

concentration of property development at the coastal margins.
3
 However, this coastal lifestyle 

is now under threat from the impacts of sea level rise as a result of anthropogenic climate 

change. 

 

Sea level rise projections up until 2100 range from 0.5 to 1 metre
4
, but rises well in excess of 

1 metre are still possible during this period
5
, particularly if accelerated polar ice sheet loss 

continues.
6
 Sea level rise will also continue beyond 2100, at a scale determined by the level 

of climate change mitigation adopted.
7
 The risk to coastal land posed by sea level rise is 

heightened by accompanying coastal hazards, some of which are themselves exacerbated by 

climate change, including coastal storm inundation, rising groundwater levels, river flooding, 

tsunami and high astronomical tides.
8
 

 

Sea level rise poses one of the most significant challenges for adaptation as increased coastal 

flooding, coupled with more frequent storm events, will jeopardise private and public assets 

at the coastal interface. As a nation with an extensive coastline, coupled with market 
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pressures favouring coastal development, New Zealand
9
 will be faced with considerable 

coastal adaptation challenges. A recent report by the New Zealand Parliamentary 

Commissioner for the Environment
10

 has thrown the extent of these challenges into stark 

relief by identifying the vulnerable coastal areas and quantifying the likely impact of sea level 

rise on residential and commercial properties, as well as significant infrastructure.
11

 

 

The potential impact of sea level rise in New Zealand raises questions regarding the 

effectiveness of current legal and policy frameworks for managing the coastal interface. 

While hazards at this interface, such as coastal erosion, storm events and flooding, are not 

new, current property and planning law responses will be tested by the need to adapt to sea 

level rise due to its unprecedented scale, enduring impact and uncertain time frame. It is 

essential that coastal adaptation to the impacts of climate change is comprehensively planned 

to avoid maladaptation and deleterious social and economic impacts for both coastal residents 

and the wider public. 

 

This article will evaluate whether the current New Zealand legal and policy framework is 

equipped to address the impacts of sea level rise on coastal property, particularly where 

managed retreat is proposed as part of a suite of adaptation measures. The article draws from 

legal geography; bridging legal analysis and public policy in its place-based consideration of 

climate change adaptation and managed retreat.
12

 

 

First the article will provide an overview of coastal adaptation measures, focussing on 

managed retreat. Then challenges from sea level rise for New Zealand, particularly in the 

urban centre of Dunedin will be introduced. The article will then assess the suitability of 

current planning law and policy approaches for managed retreat. Focus will then shift to the 

potential to acquire land for managed retreat purposes: including a critique of the current 

statutory acquisition and compensation processes. Finally the article will conclude by 

suggesting further research and policy directions. 

 

II  COASTAL ADAPTATION MEASURES: MANAGED RETREAT 

 

Adaptation is defined in the Intergovernmental Panel on Climate Change’s Fifth Assessment 

Report as:
13 

 

The process of adjustment to actual or expected climate and its effects. In human 

systems, adaptation seeks to moderate or avoid harm or exploit beneficial 
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opportunities. In some natural systems, human intervention may facilitate adjustment 

to expected climate and its effects. 

 

In the context of sea level rise and other coastal hazards, coastal adaptation strategies have 

been classified by the IPCC as falling into three potential categories: protection, 

accommodation and retreat.
14

 

 

The protection of development using engineered solutions has played a dominant role in 

coastal hazard management for centuries.
15

 Protection aims to defend the coastline through 

hard engineered solutions such as seawalls, sea dikes, and storm surge barriers, and soft 

approaches such as dune nourishment and the re-establishment of salt marshes.
16

 

 

Accommodation measures enable local communities to live in the coastal environment while 

reducing the exposure and/or sensitivity of developments and infrastructure to coastal risk.
17

 

Approaches include limited time frame development, flood hazard mapping, flood proofing, 

drainage systems and raising floor levels.
18

 

 

Finally, retreat options may include unplanned retreat by allowing sea level rise and other 

coastal activities to take place without government interference, and planned or managed 

retreat, which is the focus of this article.
19

 Managed retreat is a “collective term for the 

application of coastal zone management and mitigation tools” to move existing and planned 

buildings and infrastructure away from hazardous coastal margins.
20

 This may be achieved 

through a range of measures, forming a continuum from the use of planning mechanisms to 

enable market-driven retreat, such as the notification of coastal hazards in property 

information, the use of progressive setback lines and planning instruments that restrict further 

development; to more interventionist methods such as coastal land acquisition.
 21 

 

Managed retreat is often characterised as a form of ‘transformational’ adaptation that 

‘changes the fundamental attributes of the system’
22

 in response to climate change. Kates et 

al identifies three forms of transformational adaptation: “those that are adopted at a much 

larger scale, that are truly new to a particular region or resource system, and that transform 

                                                           
14
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a case study from the Fleurieu Peninsula, South Australia’ (2013) 13 Regional Environmental Change, 193-209. 
17
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18
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19
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20
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Coastal Science (Springer, Dordrecht, 2005). 
21
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22

 V.R. Barros, above n 9, 1758-1759. 



Housing Built Upon Sand: Advancing Managed Retreat in New Zealand 
__________________________________________________________________________ 

 

69 

places and shift locations.”
23

 Managed retreat may arguably fit within all three forms of 

transformational adaptation and can be specifically categorised as a type of “anticipatory 

transformational adaptation” or adaptation that occurs in advance of significant harm.
24

 As 

will be seen in the New Zealand context, anticipatory transformational adaptation faces many 

barriers including: uncertainty surrounding the risk of climate change hazards and the 

benefits of adaptation; cost; and institutional and behavioural factors that “protect existing 

resource systems and policies.”
25

 

 

Transformational adaptation contrasts with incremental adaptation such as coastal protection 

structures, where the “central aim is to maintain the essence and integrity of a system or 

process at a given scale.”
26

 The IPCC
27

 has stressed that a purely incremental approach has 

the potential to make ‘later transformational changes increasingly difficult’
28

 and that:
29

 

 

Consideration of transformational adaptation becomes critical where long life- or 

lead-times are involved, and where high up-front costs or multiple interdependent 

actors create constraints that require coordinated and proactive interventions ... 

Deferring such adaptation decisions because of uncertainty about the future will not 

necessarily minimize costs or ensure adequate flexibility for future responses, 

although up-front investment and opportunity costs of adaptation can present 

powerful arguments for delayed or staged responses… 

 

Protective works can be a more attractive option for government in the short term: avoiding 

legal challenges that would arise from planning controls, and in some instances the cost of 

hard engineered structures such as sea walls may be borne by private citizens in line with a 

‘user pays’ economic model.
30

 However, there are financial and legal risks in following such 

a short term approach. Financially, managed retreat is predicted to be less expensive over the 

long term than hard engineered protection works.
31

 From a legal perspective, Bell identifies 

that local government may potentially be liable in negligence for consenting coastal defence 

structures that are inadequate or adversely affect neighbouring properties.
32

  

 

At the other end of the spectrum a ‘do nothing’ approach or unplanned retreat has its own 

risks. While not promoted in urban areas, such an approach is seen in small New Zealand 

coastal settlements such as Haumoana in the Hawke’s Bay and Waitara in Taranaki, where to 

date local government has taken a ‘do nothing’ approach by refusing to fund coastal 

protection works.
33

 It is important that a ‘do nothing’ unplanned approach to retreat not 
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become the default response due to government failure to adequately plan for coastal 

hazards.
34

 This may result in significant individual financial losses for property owners from 

forced abandonment of buildings, as well as a loss of community and other social impacts.
35

 

 

In many locations managed retreat may reduce the potential for maladaptation
36

 based on 

misperceptions that hard engineered structures will prevent harm to property and individuals, 

sometimes referred to as the “safe development paradox”.
37

 The cost of emergency relief 

should also be considered when assessing managed retreat responses, given that catastrophic 

events are observed to trigger ‘natural disaster syndrome’
38

 or ‘a moral compulsion for 

governments to provide disaster assistance, resulting in the costs of repairs and rebuilding of 

damaged property being absorbed by the wider community’.
39

 Manning et al have identified 

this phenomenon in New Zealand in the ‘leaky building’ crisis, Canterbury earthquakes, and 

Pike river mine disaster, providing evidence of an ‘historic legacy where private risk is 

transferred to the public as a direct result of inadequate planning and regulation of risk, and 

private interests pressuring decision-makers.’
40

 

 

Managed retreat may also have significant benefits for coastal ecosystems and public access 

to the coastal environment, particularly if it is part of a broader integrated coastal 

management policy. Coastal defences impose burdens on the environment and the 

community. First, by degrading coastal and intertidal habitats and the ecosystem services they 

provide, such as flood protection
41

; and second, by limiting public access to the coast and 

eroding beaches which have important recreational, social, economic and cultural value for 

the community.
42

 

 

From a practical perspective, managed retreat could be implemented through a number of 

legal tools, including: planning controls prohibiting or restricting further coastal 

development; rolling easements; managed realignment where engineered defences are 

deliberately breached,
43

 and the acquisition of property by government. 

 

Forms of managed retreat have been implemented in a number of jurisdictions, with mixed 

success: 
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 Planning controls were implemented by Byron Shire Council in NSW, requiring both 

existing and proposed development to be relocated when 20-50 metres from an 

erosion escarpment. However, this policy has since been abandoned due to immense 

political pressure and legal action
44

 as a result of its inconsistent application and 

implications for coastal property values.
45

 

 Rolling easements, where the landward boundary of private land automatically 

retreated with sea level rise, were used in Texas to allow vegetation lines to relocated 

landward and allow the public to use dry sand.
46

 This was subsequently defeated by 

the Texas Supreme Court for failing to compensate property owners.
47

  

 Managed realignment has been successfully implemented in UK coastal areas such as 

Abbots Hall, Essex where a 3.5 kilometre sea wall was removed to allow for 

expansion of the salt marsh. This proved more cost effective than maintaining the 

existing sea wall, and provides ecosystem services including wildlife habitat and wave 

energy absorption.
48

 

 Acquisition of land in areas subject to flooding, though not explicitly for adaptation 

purposes, has been funded by the Federal Emergency Management Agency under its 

Hazard Mitigation Grant Program, as part of a long-term strategy to protect people 

and property from future hazard events.
49

 

 

Despite its many benefits, New Zealand central and local government have historically been 

reluctant to implement managed retreat as part of coastal adaptation planning
50

, favouring 

protection and accommodation methods.
51

 This is reflective of the significant existing 

barriers to managed retreat, including: community perceptions; cost of relocation; and loss of 

property. Research in the Waikato region found broad public support for managed retreat as 

an adaptation policy, particularly where this preserved access to beaches. However, managed 

retreat was not favoured by directly affected property owners, who expressed a desire to 

occupy their properties unless forced to leave by coastal hazards.
52

 Some academics have 

concluded that such scepticism could arise from a lack of understanding of managed retreat 

processes. This could be improved through consultation and engagement with the community 

over managed retreat.
53

 The cost and the loss of property resulting from managed retreat are 

perhaps the most significant barriers to its implementation. Despite the potential long term 
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cost savings discussed above, the removal or relocation of buildings is an expensive exercise, 

particularly where new sites must be purchased,
54

 and ultimately results in the loss of 

valuable land to the ocean.
55

 The allocation of relocation costs is also inherently fraught: 

should the cost be borne by those directly benefitting from the retreat
56

 or spread to the wider 

community given its public benefits?
57

 

 

Despite these barriers, it is evident that managed retreat will need to be a part of coastal 

adaptation measures in New Zealand given the scale of sea level rise many coastal areas will 

face. 

 

III SEA LEVEL RISE IN NEW ZEALAND 

 

Given its expansive coastline
58

 and concentrated population along the seaboard,
59

 it is 

unsurprising that New Zealand has a long history of managing hazards at the coastal 

interface, particularly coastal erosion and storm surges. Historically local authorities and 

members of the public have utilised hard engineered responses such as sea walls to protect 

coastal residents and infrastructure. This has been accompanied by preventative planning 

measures whereby local authorities have utilised hazard lines and zoning to notify the public 

and restrict development, such as at Waihi Beach where coastal erosion and inundation areas 

are identified in the Western Bay of Plenty District Plan. 

 

Despite this legacy, the extent and scale of the hazard identified in the Parliamentary 

Commissioner for the Environment’s 2015 report Preparing New Zealand for Rising Seas: 

Certainty and Uncertainty (“PCE Report”) raises many future challenges for coastal hazard 

management in New Zealand, particularly in urban areas. The report utilises admittedly 

incomplete LiDAR
60

 surveys to predict the likely impact of sea level rises of 1.5 and 3 

metres.
61

 It found that 68,170 buildings with a replacement cost of $19bn and a residential 

population of 133,265 are located at 0-1.5 metres, while 166,750 buildings with a 

replacement cost of $52bn and a residential population of 281,902, as well as 1,014 critical 

facility buildings are located at 0-3 metres.
62

  

 

The PCE Report identifies Dunedin as one of the urban centres most vulnerable to sea level 

rise, particularly in the areas of Harbourside and South Dunedin (“South Dunedin”). Dunedin 

provides an excellent case study of the challenges facing many coastal parts of New 

Zealand.
63
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The land in South Dunedin was originally salt marsh and is bound by sand dunes along its 

ocean margins and sea walls along its harbour margins. After European settlement, the area 

was progressively reclaimed from 1850 to 1960 using any available fill to create a land 

surface level “a couple of feet” above the water table.
64

 Since its reclamation, South Dunedin 

has experienced extensive development and now contains 10,000 residents and significant 

infrastructure such as wastewater, stormwater, roading and community assets, worth an 

estimated $4.3 billion.
65

 

 

While coastal inundation will be a significant hazard in some areas, the main threat to the 

area arises from rising ground water and the existing coastal aquifer. The water table is 

typically 0.3m to 0.7m under the urban area and has a ‘tidal signal’, whereby it rises and falls 

with the tides.
66

 Given future sea level rise predictions of a 0.3m sea level rise above 1990 

mean sea level by 2040 and 0.8m to 1.6m sea level rise by 2100, significant flooding is likely 

to occur even in the absence of a rainfall event.
67

 In June 2015 residents had a preview of 

South Dunedin’s future under sea level rise when floods inundated the area overwhelming the 

storm-water system, damaging more than 2000 homes and businesses costing $138 million.
68

 

As a result, pressure has been placed on the Council to take protective action and better 

maintain existing stormwater systems.
69

 Despite this ongoing risk, South Dunedin is currently 

only subject to a Hazard 3 (coastal) Overlay Zone that reflects a ‘low risk’ hazard scenario.
70

 

The main planning restriction contained in the District Plan requires new buildings for 

sensitive activities (including residential building) to be relocatable and have a minimum 

floor level of 2.5-2.8 metres above mean sea level. This is accompanied by general advice 

that “development in hazard prone areas…are at an owner’s risk and the DCC does not 

accept any liability in regards to development and risk from natural hazards.”
71

 

 

A 2014 consultant engineering report identified a number of potential options to protect 

residents from the effects of rising sea levels. The report finds that for sea level rise up to 

0.3m underground drains and pumps could be used to move the collected groundwater into 

existing stormwater systems. Longer term responses considered included building an 

underground seawall designed to prevent seawater raising groundwater from below and a 

preferred option of constructing dewatering wells along 5.3km of coast and harbour. 

However, both protection options have serious deficiencies; the seawall would be costly and 

not guaranteed to work and the dewatering scheme is dependent on retaining beach dune 

support and could lead to ground slumping.
72
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While the report did not directly consider options for managed retreat it acknowledges that 

“[t]here may well come a time when the cost of defence outweighs the benefit delivered. This 

will require major economic and policy decisions by [Dunedin City Council], possibly the 

largest and most far reaching decisions it has made to date.”
73

 The potential for managed 

retreat to form part of an overarching coastal adaptation policy for South Dunedin has been 

acknowledged by the Mayor who signalled that he would support managed retreat or “non-

protection” if it was “clearly the most efficient and cost-effective” option.
74

 Despite this 

acknowledgement managed retreat is currently not part of South Dunedin’s adaptation plans. 

To the contrary, there is significant public pressure to build community infrastructure in the 

area, with the Council committing over $5 million to the construction of a South Dunedin 

community hub.
75

  

 

While South Dunedin will be one of the worst impacted urban areas, it in many ways is an 

exemplar of the political, policy and planning stalemate that has arisen regarding coastal 

adaptation in New Zealand. In light of these tensions, the following discussion will assess 

how the existing legal and planning framework will either advance or constrain the 

implementation of managed retreat. 

 

IV NEW ZEALAND’S LEGAL AND PLANNING FRAMEWORK FOR MANAGED RETREAT 

 

Planned adaptation has the potential to address fundamental failures in the underlying 

economic and social factors that lead to continued development in hazardous locations. Such 

failures include the current inability of markets to fully incorporate environmental risk in 

property values and the propensity of individuals to discount the impact of future events.
76

 

The planning system can in many instances respond to these failures by: publicly identifying 

properties affected by hazards, limiting future development in hazardous areas and 

encouraging public and private investment in less vulnerable locations.
77

 Where it faces 

greater challenges, is its ability to implement managed retreat policy when this conflicts with 

existing private development and public infrastructure. 

 

This part will assess the ability of New Zealand’s legal and planning framework to advance 

coastal adaptation measures such as managed retreat. It will be argued that local government 

has limited capacity to implement managed retreat because of a lack of higher level controls 

mandating coastal adaptation measures, particularly long term managed retreat. 

  

A  National Adaptation Legislation and Policy  

  

New Zealand’s core planning legislation, the Resource Management Act 1991 (“RMA”) 

contains tools for managing coastal hazards and adaptation. Part 2 provides that all persons 

exercising a function or power under the RMA must have particular regard to the ‘effects of 

climate change’
78

 The Courts have confined this provision to consideration of climate change 

adaptation as opposed to mitigation.
79
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Planning under the RMA is implemented through a “cascade of planning documents”
80

 that 

reflect the sustainable management purpose of the RMA:
81

 The New Zealand Coastal Policy 

Statement 2010 (“NZCPS”) which sets national policy for the coastal environment; regional 

coastal plans which regulate activities within the coastal marine area of a region; and district 

plans which control land use activities within the broader landward coastal environment. 

Climate change and the challenges it presents for the coastal environment permeates the 

NZCPS.
82

 It identifies the management of coastal hazard risks resulting from climate change 

as a key priority and provides that coastal hazard risks should be managed by: locating new 

development away from areas prone to such risks; considering responses, including managed 

retreat, for existing development in this situation; and protecting or restoring natural defences 

to coastal hazards.
83

 

 

Policy 25 specifically provides that in areas affected by coastal hazards over at least the next 

100 years decision-makers should: 

 

a. avoid increasing the risk of social, environmental and economic harm from coastal 

hazards; 

b. avoid redevelopment, or change in land use, that would increase the risk of adverse 

effects from coastal hazards; 

c. encourage redevelopment, or change in land use, where that would reduce the risk of 

adverse effects from coastal hazards, including managed retreat by relocation or 

removal of existing structures or their abandonment in extreme circumstances, and 

designing for relocatability or recoverability from hazard events; 

d. encourage the location of infrastructure away from areas of hazard risk where 

practicable; 

e. discourage hard protection structures and promote the use of alternatives to them, 

including natural defences; and 

f. consider the potential effects of tsunami and how to avoid or mitigate them. 

 

Further national guidance is provided by the Ministry for the Environment non-statutory 

guidance manual Coastal Hazards and Climate Change: A Guidance Manual for Local 

Government 2008 (“Manual”).
84

 The Manual aims to provide best practice information and 

guidance to strengthen the integration of coastal hazard management and land-use planning 

and consenting processes. Based on the now outdated Fourth IPCC Assessment Report, the 

Manual recommends that an allowance of 0.5-0.8 metre sea level rise be incorporated in local 

authority planning and decision-making out to the 2090s.
85

 The Manual notably stresses that 

managed retreat will “need to become a fundamental and commonly applied risk-reduction 

measure within the next few decades”
86

 due to the level of existing coastal development in 

New Zealand. It also states that hard protection works will only be a long-term solution in 

exceptional cases.
87

 However, the manual acknowledges that local authorities have yet to 

develop a district or region-wide strategic approach to managed retreat. While the Manual 

                                                           
80

 Environmental Defence Society v New Zealand King Salmon Company Ltd [2014] 1 NZLR 593 (NZSC), 620. 
81

 Resource Management Act, s 5, Environmental Defence Society v New Zealand King Salmon Company Ltd. 
82

 New Zealand Coastal Policy Statement 2010, Objectives 4 and 5; Policies 3, 4, 10, 18, 24. 
83

 Ibid, Objective 5. 
84

 New Zealand Ministry for the Environment Coastal Hazards and Climate Change: A Guidance Manual for 

Local Government in New Zealand (2008). This document is currently being updated for release in 2017. 
85

 Ibid, at viii.
86

 Ibid at 70. 
86

 Ibid at 70. 
87

 Ibid. 



 AJEL (2016)  
__________________________________________________________________________ 

 

76 

provides constructive advice for local government, inconsistent weighting is given to such 

non-statutory policy documents in consenting and plan-making decisions. Decision-makers 

may have regard to non-statutory documents as an “other matter”
88

 when considering a 

resource consent application, but it is unclear whether such documents may be a matter for 

consideration under the broader plan-making exercise where there is no such drafting catch-

all.
89

 However, in practice, the sea level rise allowances and planning horizon endorsed in the 

Manual have been considered in decisions affecting coastal land, particularly where 

supported by expert scientific evidence.
90

 

 

B  Regional and District Adaptation 

  

Planning for climate change adaptation has been delegated to regional councils and territorial 

authorities as part of local government’s general function to avoid or mitigate natural 

hazards.
91

 

 

At the regional level, regional policy statements may direct how responsibility for natural 

hazards, including coastal hazards, are allocated between regional councils and territorial 

authorities, and identify regionally significant natural hazard issues.
92

 More specifically, 

regional coastal plans may regulate the construction of sea walls and other protection 

activities carried out within the coastal marine area.
93

 In the absence of a rule providing for 

the construction of coastal protection works, resource consent will need to be obtained from 

the relevant regional council.
94

 This restriction on the private construction of sea walls was 

challenged in the early RMA decision of Falkner v Gisborne District Council
95

. In that case 

the High Court considered whether the construction of sea walls required an application for 

resource consent under the RMA where the local authority had discontinued coastal 

protection works. The land owners argued that at common law the Crown had a duty to 

protect land from the encroachment of the sea and that as owners they had the right to protect 

land from the inroads of the sea. The Court found that such common law rights, if 

established, were impliedly subject to the RMA and that the right of an owner to protect land 

from the inroads of the sea through the construction of sea walls was inconsistent with the 

Act’s resource consent procedure.
96

 This provides an important method by which regional 

councils may control the potentially ad hoc construction of sea walls in favour of more long 

term adaptation solutions. 

 

It is territorial authorities, through district plan restrictions on land use activities, that 

arguably have the greater potential to limit inappropriate development in areas subject to 

coastal hazards. District Plans may include specific coastal hazard zones or overlays, 

accompanied by rules that limit development and redevelopment of affected land. This is 
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evident in many planning instruments, including the Dunedin City District Plan and Western 

Bay of Plenty District Plan referenced above. 

 

There are limits to the efficacy of such measures. Techniques such as fixed hazard lines 

should be used cautiously given its ability to entrench the public perception of safety outside 

hazard lines.
97

 Attempts to regulate development along coastal margins may be delayed by 

the political process. This is evident in the attempt by Christchurch City Council to include 

coastal hazard zone notations on 24,000 properties
98

 and limit new development in such areas 

through the fast-tracked Replacement Christchurch District Plan. In response to challenges by 

residents, the Council requested that Government remove coastal hazards from the district 

plan review process and instead propose the changes as part of a future plan change process.
99

 

 

Even where coastal hazards are identified in planning instruments, in the absence of 

prescriptive rules, courts to date have not adopted a consistent benchmark against which 

development should be declined or approved with engineered solutions. Some decision 

makers have emphasised the ability of individuals to voluntarily assume the risk of 

developing in a hazardous coastal environment: for example, the redevelopment of a 

passenger terminal for residential use in a tsunami warning area
100

 and the construction of 

relocatable residential dwellings in an area subject to storm surge and coastal erosion 

hazards.
101

 

 

A more precautionary approach has been adopted by some courts to decline the development 

of residential housing where existing storm surge and tsunami risk would be exacerbated by 

climate change. For example, in Southern Environmental Association (Wellington) Inc v 

Wellington City Council
102

, the Court refused an application by the Wellington City Council 

to rezone land on its southern coast for residential development where access could be limited 

for heavy seas. This finding seems to be strengthened by the fact that in rezoning the 

development for residential purposes, the Council would have been effectively endorsing the 

site as a suitable and safe location, contrary to its role as a local authority.  

 

Putting aside the different geographical locations and local authorities involved, it is 

fundamentally difficult to reconcile these decisions. There are, however, positive signs of a 

more consistent judicial approach due to the strengthened role of the NZCPS in shaping 

policy and planning instruments at the regional and local levels as a result of the New 

Zealand Supreme Court decision Environmental Defence Society v The New Zealand King 

Salmon Co Ltd
103

. The Court found, in the context of a proposed aquaculture development, 

that the requirement for planning authorities to ‘give effect’ to the NZCPS is ‘… a strong 

directive, creating a firm obligation on the part of those subject to it’
104

 particularly where a 
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policy is ‘framed in a specific and unqualified way.’
105

 In Gallagher v Tasman District 

Council
106

, the Environment Court declined a plan appeal that would have allowed residential 

development to take place on land subject to coastal erosion, and stormwater and seawater 

inundation. The Court applied King Salmon in finding that the development should not be 

allowed as it would increase the risk of social, economic and cultural harm from coastal 

hazards in conflict with NZCPS Objective 5 and Policy 25. 

 

While King Salmon and the NZCPS may result in more consistent decisions in respect of 

prospective coastal development, local authorities have little control over existing 

development which is protected through the operation of existing use rights.
107

 As large tracts 

of New Zealand’s coastline is already developed, the introduction of coastal development 

restrictions in district plans will be a necessary but insufficient condition for managed retreat. 

 

One tool available to local government in advancing managed retreat for existing 

developments is through its role as a provider of special land information in Land 

Information Memoranda.
108

 While bright line planning restrictions on development may be 

contestable, parties need to be well informed if coastal property markets are to be corrected 

and expansion and intensification of coastal development contained. Notification may form 

part of a ‘do nothing’ approach, but may also, as the result of a comprehensive assessment of 

coastal hazard, be an important preliminary step for managed retreat. 

 

The New Zealand Ministry for the Environment Coastal Hazards and Climate Change: 

Guidance Manual 2008 identifies the importance of community information and education, 

but cautiously states:
109

 

 

It is well established, both in New Zealand and elsewhere, that the provision of 

information on coastal hazard risks does not always influence people’s decision-

making on purchasing or living in property within at-risk areas. Nor does it in general 

result in property owners proactively and sustainably reducing coastal hazard risk to 

their property. 

 

Whilst education and the provision of hazard and risk information underpin all aspects 

of coastal hazard risk management, these are ineffective in managing coastal hazard 

risk on their own.  

 

This informing role may be performed by notification of coastal hazards on local government 

property information. New Zealand local authorities are under a statutory obligation to 

identify hazards that are known to it through a Land Information Memoranda, which is 

normally acquired at the time of purchase.
110

 However, there is some latitude regarding at 

what point future hazards, such as sea level rise, should be noted. Where there is a failure to 

provide relevant hazard information, this may support a claim in negligence for any 

consequential losses.
111
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Despite statutory and common law obligations to provide coastal hazard information, local 

authorities have faced legal and political challenges when attempting to include coastal 

hazard notifications on property notices. For example, the Kapiti Coast District Council 

included reference to 50 and 100 year coastal hazard lines in property information. This was 

removed after concerned property owners brought judicial review action against the Council, 

partially due to concerns regarding the accuracy of the hazard lines.
112

  

 

This highlights the importance of strong national or state level hazard benchmarks and the 

political difficulty for local government in providing such information independently.
113

 

 

C  Discussion  

  

New Zealand central and local government face many challenges in pursuing Managed 

Retreat through local government planning restrictions and the provision of coastal hazard 

information. Such challenges arise partly because of the uncertainty regarding the timing and 

extent of impacts resulting from sea level rise, but equally because of poor communication of 

risk to the community.
114

 In the absence of real experience of coastal hazards, such as 

inundation events, views that climate risk is a distant and lower priority threat are often 

perpetuated.
115

 

 

In many developed countries, adaptation plans are lagging behind likely climate change 

impacts, sometimes referred to as an “adaptation deficit”.
116

 This is partly a consequence of 

institutional and governance barriers, for example at the local government level poor 

leadership, communication, resource constraints and limited jurisdiction have been identified 

as barriers to implementing adaptation measures.
117

 

 

This is borne out in New Zealand where empirical research has concluded that the existing 

legislative framework has been unsuccessful in curbing expansion and intensification of 

coastal development.
118

 Responsibility for preparing communities to adapt to climate change 

has been delegated to local government under the RMA. However, many local authorities do 

not have the financial resources to properly map areas affected by coastal hazard, let alone 
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fund large scale adaptive measures in the face of significant community resistance.
119

 This 

may lead local government to favour taking action that is more cost efficient and benefits 

property owners in the short term, than longer term managed retreat option that could benefit 

future generations and the wider community.
120

 Long term adaptation planning also faces 

significant political barriers arising from coastal landowners’ objections that local 

government is unjustifiably curtailing their property rights, as well as the reluctance of 

elected members to engage in such an exercise due to political pressures arising from a short 

electoral cycle.
121

 In the Australian context, McDonald comments that ‘there is considerable 

anecdotal evidence… that local authorities in coastal regional have avoided or delayed the 

introduction of retreat policies in their planning schemes because they cannot afford 

compensation claims brought by property owners complaining of lost development rights and 

lower property values.’
122

 Ultimately this may result in a failure to adapt or potentially 

maladaptation, such as the ad hoc construction of seawalls that may promote path 

dependency and a false sense of security in the affected population.
123

 

 

The NZCPS and Guidance Manual provide a national mandate for local government to limit 

development along the coastal margins and advance managed retreat. This will be 

strengthened by the proposed inclusion of “the management of significant risks from natural 

hazards” to the list of matters of national importance in the RMA
124

 and potentially in a 

general National Policy Statement on Natural Hazards. While this may give a stronger basis 

for introducing limitations on new development in hazardous coastal areas, the timing, extent 

and method of implementation within district plans remains the responsibility of the 

individual local authority.
125

 Within the existing RMA framework, there is potential for 

central government to promulgate regulations known as National Environmental Standards 

(“NES”). NES prescribe technical standards, methods or other requirements for 

environmental matters to be enforced by all local authorities.
126

 In the context of coastal 

adaptation this could include: setting sea level rise projections to be considered in plan 

making; and providing national benchmarks based on hazard and risk assessments, where 

hazard zoning will apply and sensitive activities such as residential and infrastructure 

development will be limited. 

 

Given the limited tools available for the removal of existing development, the next section 

will consider how government may acquire land for the purpose of managed retreat. 

 

V  ACQUISITION OF LAND FOR MANAGED RETREAT 

 

While planning controls have real potential to restrain future coastal development and 

facilitate managed retreat, existing development is largely protected by existing use rights 

under the RMA
127

. This poses significant problems where the coastal environment is already 
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highly developed, such as in many New Zealand urban areas.
128

 This problem is identified in 

the PCE Report: 

 

little thinking has been done on how to implement a managed retreat strategy. The 

critical factor is scale – with scale will come the uprooting of entire communities and 

the associated financial cost. But the alternative to managing an inevitable retreat will 

be leaving people living in homes that become uninsurable and then uninhabitable. 

 

The following will consider whether existing land acquisition mechanisms by central and 

local government in New Zealand may be used in their present state to advance managed 

retreat policies. Property faced with the greatest risk from sea level rise and other coastal 

hazards could be acquired for a coastal protection reserve. The benefits of such a reserve 

would be threefold: this process could overcome limitations of the planning process with 

respect to existing development; dune and wetland restoration could occur, providing 

essential ecosystem services such as fisheries, coastal protection and carbon sequestration
129

; 

and the public would retain access to the coastline. Precedent for such reserve space can be 

found in the United States, where the Federal Emergency Management Agency has promoted 

the acquisition of high hazard land for open space because of its potential to benefit natural 

resources and to reduce risk to structures from potential sea level rise.
130

 

 

In New Zealand the RMA
131

 and Public Works Act 1981 (“PWA”) empower both the Crown 

and territorial authorities to designate and acquire land for public work. The Minister of 

Lands has the power to acquire any land required for any government work carried out for 

‘any public purpose.
132

 Normally attempts should be made to acquire land by agreement 

before commencing the compulsory acquisition process.
133

 The ability of local authorities to 

acquire land is limited to ‘local works’ for which they have financial responsibility.
134

 This 

includes the ability to take land compulsorily for public recreation purposes.
135

 There is some 

disagreement as to whether land may be compulsorily acquired for reserve purposes under 

the PWA or whether it may only be purchased by agreement.
136

 While there is no specific 

mechanism for acquiring land for coastal protection or managed retreat, central government 
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could acquire land for such a purpose as it is undeniably ‘public’. Land could potentially be 

acquired by local government for reserve purposes. 

 

Despite the advantages of acquiring land for managed retreat as part of an adaptation 

pathway, statutory compensation provisions make such measures prohibitively expensive.
137

 

In New Zealand, where land is acquired by the Crown or territorial authority, the owner is 

entitled to ‘full compensation’ for the property acquired
138

 and in future may also receive an 

increased solatium.
139

 The amount of compensation is based on what would be paid in an 

open market where there is a willing buyer and seller
140

 and any increase or decrease in land 

value due to the prospect of work will not be taken into account.
141

 

 

The market value assessment will take into account the site potential, including special 

attributes of the property and its development potential under the relevant planning 

framework.
142

 This prospective view of compensation finds support in statements of the Privy 

Council in the context of the acquisition of land for water supply:
143

 

 

…it has been established by numerous authorities that the land is not to be valued 

merely by reference to the use to which it is being put at the time at which its value 

has been determined … but also by reference to the uses to which it is reasonably 

capable of being put in the future. 

 

Arguably the market value of land could be reduced based on knowledge of future sea level 

rise impacts and coastal hazard zoning.
144

 However, valuing land subject to planning 

restrictions ‘bristles with difficulties’ particularly if no sales data for similarly restricted land 

is available.
145

 Such difficulties will no doubt be encountered with land subject to coastal 

hazard zoning based on increased risks from sea level rise. 

 

The need to consider such risks has arisen in Canterbury, where as a result of a series of 

earthquakes in 2010 and 2011, the height of parcels of residential land has subsided resulting 

in increased flooding vulnerability (“IFV”).
146

 The New Zealand Earthquake Commission, a 

Crown entity which provides natural disaster insurance for residential properties, 
147

 is also 

engaged in determining the diminution of value (“DoV”) of land resulting from IFV. This 

calculation has proved difficult as knowledge about the IFV effects on land and its impact on 

the market is still evolving.
 148

 Research carried out by EQC consultants to establish a DoV 

methodology found that even where local government clearly identifies existing flood hazard 
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areas and notes site specific risks on property information this had ‘limited direct impact’ on 

property values
149

 and more significantly:
150

 

 

Overriding positive features such as unique views reduce, and in some cases offset, 

any diminution of value caused by the risk of flood. Additionally, there is evidence 

that in some cases unique properties may even exhibit a premium post flood, despite 

on-going flood risk. 

 

In light of their research, EQC valuers found that the DoV should be assessed as:
151

 

 

…the discount from the price that would have been paid for a property (the residential 

land and residential buildings combined) on the day prior to the earthquake that would 

be agreed between a willing buyer and a willing seller because of the specified 

physical change to the land, with full knowledge about that change and its impact on 

the vulnerability of the land to flooding, the cost of repair options, and advice from 

competent and reasonable advisors. 

 

Such an approach could be applied to valuing land subject to future sea level rise risk: the 

current market value could be moderated by the willing buyer having full knowledge of the 

vulnerability of land to sea level rise and the likelihood of the property being eroded within a 

certain time horizon, based on the advice of competent and reasonable advisors. At the 

macro-economic level a progressive revaluation of coastal land through hazard notations and 

acquisition of land may also be needed to ensure that a dramatic price correction does not 

result when the full implications of sea level rise for coastal property is finally realised by the 

market.
152

 

 

However, in the absence of any present ability to moderate market value, the compulsorily 

acquisition process is not likely to be utilised in the short or medium term unless there is a 

significant rebalancing of coastal property prices in response to potential hazards. 

 

A  Discussion  

  

As with planning restrictions on coastal land, the acquisition of land for the purpose of 

managed retreat presents thorny issues for all levels of government due to the significant 

implications for property rights and the potential cost of compensation. 

 

In the Australian context, Graham has stressed that property law and rights are fundamental 

to managing coastal hazards as the ‘majority of human habitation on Australia’s mainland is 

on its coastlines in the form of private property interests and thus there is a strong cultural 

and economic investment in protecting those interests in their current form.’
153

 Although 

property is constitutionally protected in Australia
154

, this analysis is equally applicable to 
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New Zealand where consideration of private property rights and property values often drive 

planning decisions, particularly where the extent of risk is uncertain.
155

 

 

Many arguments are levelled against acquiring and compensating coastal property owners for 

coastal property as it is inherently subject to the risks of a dynamic coastal environment. The 

NSW State Government has argued that ‘the risk to a property from sea level rise lies with 

the property owner, public or private, so whoever owns the land takes the risk. Whether it is 

the state or a private landowner, they gain the benefit of proximity to the ocean and they bear 

the risk of proximity to the ocean.’
 156

 

 

However, there is an argument that land acquisition would socialise the loss of sea level rise 

damage by spreading the cost amongst all members of society. In addition to the financial 

benefits of long term managed retreat as opposed to ‘ad hoc disaster relief schemes’
157

 

discussed previously, acquisition could be justified on the grounds that all parties have 

contributed to greenhouse gas emissions and therefore all should take responsibility for its ill 

effects. 

 

However, this must be tempered by a requirement to pay fair compensation that does not 

unduly benefit private property owners as a result of the market’s failure to respond to risk, 

particularly where landowners had knowledge of coastal hazard risks at the time of purchase. 

As Tarlock identifies: 

 

The problem is not with the basic idea of helping victims of natural disasters, but with 

our inability to distinguish between deserving victims and subsidized risk takers. The 

basic idea of compensation law is the promotion of fairness. The law is designed to 

compensate victims of regulation who have suffered substantial and unanticipated 

losses in the value of their property, which are disproportionate in comparison to 

those suffered by similarly situated landowners.
 158 

 

A competing model has been suggested by Local Government New Zealand (“LGNZ”). This 

would involve the establishment of a nationally funded financial assistance mechanism 

similar to that administered by the Earthquake Commission (“EQC”), whereby compensation 

is paid for property affected by earthquake damage. However, LGNZ admits that “such a 

mechanism does not currently exist and its design and implementation would raise many 

vexed public policy issues”.
159

 One problem is that the current EQC scheme is designed to 

provide compensation after an unpredictable earthquake event has occurred, not to 

prospectively compensate for a predicted event. However, such a scheme could potentially 

assist with funding the acquisition of land on a modified compensation basis. Further research 

of alternative compensation and insurance models is required. 

 

VI  CONCLUSION 
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Managed retreat has many long term advantages over coastal protection measures in terms of 

coastal ecosystems, public access and the prevention of maladaptation. Despite such benefits 

and New Zealand’s significant exposure to coastal hazards, managed retreat policies have not 

been adequately promoted by current legal and planning frameworks. While this is in part the 

result of the devolution of climate adaptation to local government in the absence of 

sufficiently directive national planning requirements, it also reflects the more fundamental 

conflict between planning controls and the acquisition of land with the interests of property 

owners. 

 

Options that should be the subject of further inquiry include: setting statutory sea level rise 

benchmarks that trigger enforceable planning controls for proposed development; mapping 

land that will be protected by hard and soft engineering options and land that should be 

acquired; and adopting a new statutory regime for acquisition of coastal land. 

 

Effective coastal adaptation in New Zealand will require ongoing public consultation and 

education to ensure that the community fully appreciates the risks of failing to properly plan 

for sea level rise adaptation, and that there is acceptance of adaptive measures, such as 

managed retreat, despite their implications for property owners. 


