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J+":LO0+L!EO!IM:M:S!30"L0L!":K!0:6M+E:I0:J"3!"QJPE+MJM0L!M:!
]Q00:L3":K!W!@+"CJMC"3!@+EF30IL!":K!+0C0:J!0^@0+M0:C0L!!

M*%&-B#.%)-*!
!%+(6)(4(-*)&% *+H1-&%,4% &/1% &3*)+413%,4% *)7%>()1B%,3%*)7% ()&131+&% ()%*%>()1B% (+% &/1% &3*)+413%,4% &/1%
31<1;*)&%()&131+&%()%&/1%>()()6%<1*+1^+%*)'%*++,-(*&1'%1);(3,)>1)&*<%*9&/,3(&7M%

`)%x911)+<*)'B% &7H(-*<<7% &/1% +*<1%*6311>1)&%.,9<'%=1%-,)'(&(,)*<%9H,)% &/1% +1<<13%,4% &/1% ()&131+&%
*HH<7()6%4,3%*)'%,=&*()()6]%%
"# ()'(-*&(;1% *HH3,;*<% 4,3% &/1% &3*)+413% ,4% &/1%>()()6% <1*+1^+% 9)'13% +1-&(,)% SPP% ,4% &/1%R&,"$+/(

3"0%8$>"0(2>#(:^_^(Nx<'R%N"8!Rf%*)'%
"# *HH3,;*<%,4%&/1%5);(3,)>1)&*<%#3,&1-&(,)%!61)-7%N5#!R%&,%&/1%&3*)+413%,4%&/1%1);(3,)>1)&*<%

*9&/,3(&7%N>()()6%*-&(;(&(1+R%N5!R%*++,-(*&1'%.(&/%&/1%>()()6%<1*+1^+%9)'13%+1-&(,)%OZW%,4%&/1%
F,5&$%,'",#+/(!$%#">#&%,(2>#(:^^a(Nx<'R%N5#%!-&RM%

0/1+1%-,)'(&(,)+%*31%1C&31>1<7% (>H,3&*)&% &,% &/1%H93-/*+13%=1-*9+1B%=14,31% (&%.(<<%/*)'%,;13% &/1%
H93-/*+1%H3(-1%*&%-,>H<1&(,)B%&/1%H93-/*+13%31n9(31+%-13&*()&7%&/*&%316(+&3*&(,)%,4%&/1%&3*)+413%,4%&/1%
>()()6%<1*+1^+%*)'%*++,-(*&1'%5!%.(<<%=1%*-/(1;1'%4,<<,.()6%-,>H<1&(,)M%

@1)13*<<7% &/1% '1H*3&>1)&*<% H3,-1++1+% 4,3% ,=&*()()6% &/1% )1-1++*37% pH31\*HH3,;*<+sB% *)'% &/131=7%
*-/(1;()6% &/1% 31n9(31'% -13&*()&7B% *31% n9(&1% +&3*(6/&4,3.*3'% *)'% ',% ),&% H31+1)&% *)7% '(44(-9<&(1+M%%
a,.1;13%31-1)&%1CH13(1)-1+%/*;1%/(6/<(6/&1'%&/*&%&/(+%(+%),&%*<.*7+%&/1%-*+1M%

M*B).'%)H,!"==&-H'(!G-&!%A,!"$$)1*7,*%!-G!'*!M*%,&,$%!)*!'!I)*)*1!3,'$,!
0/1% /,<'13% ,4% *)% ()&131+&% ()% *%>()()6% <1*+1%./,%.(+/1+% &,% *++(6)% *<<% ,3% H*3&% ,4% &/*&% ()&131+&% (+%
31n9(31'% =7% +1-&(,)% SPPNQR% ,4% &/1% "8!% &,% *HH<7% ()% .3(&()6% &,% &/1% >()()6% 316(+&3*3% 4,3% &/1%
"()(+&13m+%*HH3,;*<%,4%&/*&%*++(6)>1)&M%

:H,)%*)%*HH<(-*&(,)%=1()6%>*'1%9)'13%+1-&(,)%SPPNQRB%&/1%"()(+&13%>9+&B%9)'13%+1-&(,)%SPPNYR%,4%
&/1%"8!B%6(;1%),&(-1%&,%&/1%*HH<(-*)&]%

pN*R% &/*&B% +9=k1-&% &,% -,>H<(*)-1%.(&/% &/(+%!-&% ()% 31+H1-&% &/131,4% *)'%.(&/% *)7% -,)'(&(,)+%
+H1-(4(1'%()%&/1%),&(-1%.(&/()%S%>,)&/+%43,>%&/1%'*&1%,4%&/1%),&(-1%,3%+9-/%,&/13%H13(,'%
*+%(+%+H1-(4(1'%()%&/1%),&(-1B%&/1%"()(+&13%.(<<%*HH3,;1%&/1%1C13-(+1f%,3%%

N=R% &/*&%&/1%"()(+&13%',1+%),&%*HH3,;1%&/1%1C13-(+1Ms%
!)% *HH3,;*<% 6(;1)% 9)'13% +1-&(,)% SPPNYRN*R% (+% 61)13*<<7% J),.)% *+% *)% p()'(-*&(;1% *HH3,;*<s%
=1-*9+1B%9)'13%+1-&(,)%SPPNcR%,4%&/1%"8!B%9H,)%*)%*HH<(-*)&%+9=+1n91)&<7%<,'6()6%*%&3*)+413%4,3>%
*)'% ,&/13.(+1%>11&()6% &/1% -,)'(&(,)+% ()% &/1% ()'(-*&(;1% *HH3,;*<B% &/1%"()(+&13%>9+&% *HH3,;1% &/1%
*++(6)>1)&%*)'%31-,3'%(&%()%&/1%316(+&13M%

!% <(&&<1% J),.)B% ,3% 1<+1% 61)13*<<7% '(+316*3'1'B% H3,;(+(,)% ,4% &/1% "8!% (+% +1-&(,)% SPPNZRB% ./(-/%
H3,;('1+% &/*&% (4% *%>()()6% <1*+1% (+%>,3&6*61'B% &/1)%*)%*HH<(-*&(,)% 4,3% ()'(-*&(;1%*HH3,;*<% 4,3% &/1%
*++(6)>1)&%,4%*)%()&131+&%()%&/*&%>()()6%<1*+1%>9+&%=1%*--,>H*)(1'%=7%&/1%>,3&6*611m+%-,)+1)&M%

D1+H(&1%+1-&(,)%SPPNZR%,4%&/1%"8!B%&/1%*HH3,*-/%-,)+(+&1)&<7%&*J1)%=7%&/1%D1H*3&>1)&%,4%K*&93*<%
81+,93-1+B% "()1+% y% 5)1367% NDK8"y5R% 4,3% *&% <1*+&% &/1% H*+&% VP% 71*3+% /*+% =11)% &,% H3,-1++%
*HH<(-*&(,)+% 4,3% ()'(-*&(;1%*HH3,;*<+%.(&/,9&% &/1%-,)+1)&%,4%*)7%>,3&6*611+B%=9&% &,% ()-<9'1%*+%*%

%%%%%%%%%%%%%%%%%%%
|%% A39-1%!'J()+%$$ANa,)+RB%G1)(,3%!++,-(*&1B%2,33+%2/*>=13+%?1+&6*3&/B%5)1367%81+,93-1+%*)'%#3,k1-&+%

01*>B%A3(+=*)1M%
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-,)'(&(,)%,4%&/1%*HH3,;*<%&/*&%1(&/13%&/1%-,)+1)&%,4%&/1%>,3&6*611+%>9+&%+9=+1n91)&<7%=1%H3,;('1'B%
,3%1<+1%&/1%>,3&6*61%31<1*+1'M%%0/(+%.*+%*%+1)+(=<1%*HH3,*-/%./(-/%/*+%.,3J1'%n9(&1%.1<<M%

a,.1;13B%`%/*;1%/*'%31-1)&%1CH13(1)-1%./131%&/1%31<1;*)&%>()()6%316(+&3*3%3149+1'%&,%H3,-1++%*)%
*HH<(-*&(,)% 4,3% ()'(-*&(;1% *HH3,;*<% 4,3% &/1% &3*)+413% ,4% *%>()()6% <1*+1%.(&/,9&% &/1% -,)+1)&% ,4% &/1%
>,3&6*611+% N,4% ./(-/% &/131% .131% 1(6/&R% =1()6% H3,;('1'M% % ?/(<+&% &/(+% (6),31'% *% D1H*3&>1)&*<%
*HH3,*-/%,4%>,31%&/*)%VP%71*3+%+&*)'()6B%(&%.*+%'(44(-9<&%&,%*3691%&/*&%&/1%316(+&3*3%.*+%.3,)6%&,%
()+(+&%9H,)%&/1%-,)+1)&%,4%&/1%>,3&6*611+%6(;1)%&/1%;137%-<1*3%.,3'()6%,4%+1-&(,)%SPPNZRM%

!%31n9(31>1)&%&,%,=&*()%&/1%-,)+1)&%,4%>,3&6*611+%*&%&/1%()'(-*&(;1%*HH3,;*<%+&*61B%3*&/13%&/*)%*&%
-,>H<1&(,)%,4% &/1% &3*)+*-&(,)B%.(<<%,4&1)%=1%n9(&1%H3,=<1>*&(-M% % `)%>7%-*+1% &/131%.131%)9>13,9+%
>,3&6*611+B%1*-/%,4%./,>%/*'%&/1%=1)14(&%,4%H31\1>H&(;1%3(6/&+%./(-/%/*'%),&%71&%1CH(31'%,3%=11)%
.*(;1'B% *)'% -,9<'% ),&% 31*+,)*=<7% =1% 1CH1-&1'% &,% H3,;('1% &/1(3% -,)+1)&% ./(<+&% H31\1>H&(,)%
31>*()1'%,H1)%&,%&/1>M%%5;1)%./131%*%>,3&6*611%/*+%),%H31\1>H&(,)%3(6/&+B% &/17%.(<<%61)13*<<7%
31n9(31% -,>>(&>1)&+% 43,>% &/1%H93-/*+13% ()% 31&93)% 4,3% &/1%6(;()6%,4% &/1% -,)+1)&%b% -,>>(&>1)&+%
&/*&%&/1%H93-/*+13%.,9<'%&7H(-*<<7%,)<7%H3,;('1%*&%-,>H<1&(,)M%

!4&13%>9-/%'(+-9++(,)%.(&/%&/1%"()()6%816(+&3*3%*)'B%`%+/,9<'%+*7B%-,\,H13*&(,)%,)%/(+%H*3&B% &/1%
"()()6%816(+&3*3%1;1)&9*<<7%H3,;('1'%./*&%,)1%>(6/&%-*<<%*%p2<*7&,)m+s%()'(-*&(;1%*HH3,;*<M%%0/*&%
(+B% *% <1&&13% 43,>% &/1%>()()6% 316(+&3*3% N*+% '1<16*&1% 4,3% &/1%"()(+&13R% +&*&()6% &/*&% (&% .*+% KF0% *)%
*HH3,;*<%6(;1)%9)'13%+1-&(,)%SPPNYR%,4%&/1%"8!B%=9&%&/*&%+,%<,)6%*+%&/1%-,)'(&(,)+%+1&%,9&%()%&/1%
<1&&13%.131%>1&% N&/1% -,)'(&(,)+%=1()6% &7H(-*<%,4% &/,+1% 4,9)'% ()% *)% ()'(-*&(;1% *HH3,;*<RB% &/1)% &/1%
&3*)+413%,4%&/1%()&131+&%()%&/1%>()()6%<1*+1%.,9<'%=1%*HH3,;1'%9)'13%+1-&(,)%SPPNWR%,4%&/1%"8!M!%
?/(<1% &/1% p2<*7&,)m+s% ()'(-*&(;1% *HH3,;*<% '('% ),&% 6(;1% &/1% *=+,<9&1% -13&*()&7% &/*&% *)% ()'(-*&(;1%
*HH3,;*<% .,9<'% /*;1% 6(;1)B% (&% 6*;1% +944(-(1)&% -,>4,3&% &,% &/1% H93-/*+13B% *)'% &/1% &3*)+*-&(,)%
H3,-11'1'%,)%&/*&%=*+(+M%

0/(+% 1CH13(1)-1% /(6/<(6/&+% *% H3,=<1>% .(&/% &/1% -9331)&% '3*4&()6% ,4% &/1%"8!% N*)'% ()% H*3&(-9<*3%
+1-&(,)%SPPNZRR%./(-/%.(<<%/,H149<<7%=1%*''31++1'%()%&/1%31;(1.%,4%&/1%"8!%./(-/%(+%+-/1'9<1'%
4,3%&/(+%71*3M%

@&,D'==&-H'(!G-&!%A,!"$$)1*7,*%!-G!'*!0*H)&-*7,*%'(!"#%A-&)%2%
`&% (+%.('1<7% 31-,6)(+1'% &/*&% &/1% <16(+<*&(;1% *)'% H,<(-7% 43*>1.,3J% 4,3% &/1% *++(6)>1)&% ,4% &/1%5!%
*++,-(*&1'%.(&/%*%>()()6%<1*+1%',1+%),&%*'1n9*&1<7%*''31++%&/1%<16(&(>*&1%()&131+&+%,4%*%H93-/*+13M%

0/1%H3,-1++%(+%&/*&%*)%*HH<(-*&(,)%&,%&3*)+413%&/1%5!B%&,61&/13%.(&/%&/1%31<1;*)&%411B%>9+&%=1%<,'61'%
.(&/% DK8"y5% 4,<<,.()6% -,>H<1&(,)% N*<,)6% .(&/% &/1% &3*)+413% ,4% &/1% >()()6% <1*+1% *)'% ,&/13%
',-9>1)&+RM% % DK8"y5% &/1)% H*++1+% &/1% *HH<(-*&(,)% &,% &3*)+413% &/1% 5!% ,)% &,% &/1% 5#!% 4,3%
H3,-1++()6M%%`)%'1-('()6%./1&/13%&,%*HH3,;1%,3%3149+1%&/1%&3*)+413B%&/1%5#!%>9+&%-,)+('13%-13&*()%
>*&&13+B%()-<9'()6%&/1%+9(&*=(<(&7%,4%&/1%H3,H,+1'%*++(6)11%&,%/,<'%&/1%5!M%%0/(+%.,9<'%()-<9'1%*)%
*++1++>1)&%,4% &/1%*=(<(&7%,4% &/1%H3,H,+1'%*++(6)11% &,%-,>H<7%.(&/% &/1% &13>+%,4% &/1%5!B%*)'% &/1%
H3,H,+1'% *++(6)11m+% H*+&% 1);(3,)>1)&*<% 31-,3'M% % 0/(+% *++1++>1)&% &*J1+% H<*-1% *4&13% &/1%5#!%/*+%
31-1(;1'% &/1% *HH<(-*&(,)% 43,>% DK8"y5B% *)'% &/1314,31% *4&13% -,>H<1&(,)% /*+% ,--9331'% *)'% &/1%
H93-/*+13%/*+%H*('%&/1%H93-/*+1%H3(-1M%%0/131%(+%),%4,3>*<%H3,-1++%4,3%&/1%H93-/*+13%&,%,=&*()%pH31\

%%%%%%%%%%%%%%%%%%%
!%% G1-&(,)%SPPNWR%,4% &/1%"8!%H3,;('1+% &/*&% % pK,&.(&/+&*)'()6% &/*&% +9=+1-&(,)+% NQR% &,% NXR%/*;1%),&%=11)%

-,>H<(1'%.(&/%()%*%H*3&(-9<*3%-*+1B%&/1%"()(+&13%>*7%*HH3,;1%*)'%31-,3'%H*3&(-9<*3+%,4%*)%1C13-(+1%,4%*%
H,.13%*+%H3,;('1'%()%+9=+1-&(,)%NcR%(4%&/1%"()(+&13%(+%+*&(+4(1'%&/*&B%(4%+9=+1-&(,)%NQR%/*'%=11)%-,>H<(1'%
.(&/B% &/1%"()(+&13%.,9<'%/*;1%*HH3,;1'% &/1%1C13-(+1%,4%H,.13%*)'%*)7%-,)'(&(,)+% &/1%"()(+&13%.,9<'%
/*;1%+H1-(4(1'%9)'13%+9=+1-&(,)%NYR%/*;1%=11)%-,>H<(1'%.(&/Ms%

%
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*HH3,;*<s%,4%&/1%&3*)+413%,4%&/1%5!%()%*';*)-1%,4%-,>H<1&(,)%N*)'%&/1314,31%()%*';*)-1%,4%H*7()6%
&/1%H93-/*+1%H3(-1RM%%0/(+%(+%9)*--1H&*=<1%43,>%*%H93-/*+13m+%H13+H1-&(;1B%*+%(&%&/1)%&*J1+%&/1%3(+J%
&/*&%&/1%5#!%.(<<%()%4*-&%*HH3,;1%&/1%&3*)+413%H,+&%-,>H<1&(,)M%

`)% <(6/&% ,4% &/(+% H3,=<1>B% &/1% 5#!% (+% ,4&1)% H31H*31'B% 9H,)% 31n91+&B% &,% *--1H&% *)% *HH<(-*&(,)% 4,3%
&3*)+413% ,4% *)% 5!% '(31-&<7% 43,>% &/1% H*3&(1+B% 3*&/13% &/*)% ;(*% DK8"y5B% *)'% &,% '1*<% .(&/% &/1%
*HH<(-*&(,)% ()%*';*)-1%,4%-,>H<1&(,)M% %D1+H(&1% &/1% <*-J%,4% <16(+<*&(;1%31-,6)(&(,)%,4% &/1%H3,-1++B%
&/1%5#!%H31H*31+%*%)1.%5!%()+&39>1)&B%()%&/1%)*>1+%,4%&/1%H*3&7^(1+%./,%.(<<%/,<'%&/1%5!%*4&13%
&/1%&3*)+413B%*)'%4,3.*3'+%&/(+%&,%DK8"y5%&,%/,<'%9)&(<%+9-/%&(>1%*+%&/1%&3*)+413%,4%&/1%31<1;*)&%
>()()6% <1*+1% (+% *HH3,;1'% *)'% 316(+&131'B%./1319H,)% &/1% )1.%5!% ()+&39>1)&% (+% '1<(;131'% &,% &/1%
H*3&(1+M%%!&%&/1%+*>1%&(>1%*+%+1)'()6%&/1%)1.%5!%()+&39>1)&%&,%&/1%DK8"y5B%&/1%5#!%+1)'+%*%
-,H7%&,%&/1%H*3&(1+%*+%1;('1)-1%&/*&%&/1%&3*)+413%,4%&/1%5!%/*+%=11)%pH31\*HH3,;1'sM%%0/(+%H3,-1++%
/*+%=11)%9+1'%+9--1++49<<7%()%*%)9>=13%,4%&3*)+*-&(,)+M%

a,.1;13B%n9(&1%31-1)&<7%`%1)-,9)&131'%*)%5#!%D(+&3(-&%"*)*613%./,%.*+%9).(<<()6%&,%*',H&%&/(+%
H3,-1++M%%0/1%(++91%.*+%9<&(>*&1<7%31+,<;1'%=7%&/1%5#!%(++9()6%*%<1&&13B%()%*';*)-1%,4%-,>H<1&(,)B%
&,%&/1%1441-&%&/*&%&/17%-,)+('131'%&/1%H93-/*+13%&,%=1%+9(&*=<1%&,%/,<'%&/1%31<1;*)&%5!B%*)'%&/*&%&/17%
.,9<'%H3,-1++%*)'%*HH3,;1%&/1%&3*)+413%,4%&/1%5!%&,%&/1%H93-/*+13%*&%&/1%*HH3,H3(*&1%&(>1M%%0/(+%
6*;1%&/1%H93-/*+13%&/1%-,>4,3&%(&%31n9(31'B%*)'%&/1%&3*)+*-&(,)%H3,-11'1'%,)%&/(+%=*+(+M%

C-*.(#$)-*%
0/1+1% (++91+% /(6/<(6/&% &/1% 4*-&% &/*&% &/1% H3,;(+(,)+% ,4% &/1%"8!%*)'%5#%!-&% -*)% -31*&1% H3*-&(-*<%
'(44(-9<&(1+%4,3%H93-/*+13+%.(+/()6%&,%,=&*()%-13&*()&7%=14,31%H*3&()6%.(&/%&/1%H93-/*+1%H3(-1%4,3%*%
>()1%*-n9(+(&(,)%()%x911)+<*)'M%

:)&(<% +9-/% &(>1%*+% &/1%H3,;(+(,)+%,4% &/1%"8!%*)'% &/1%5#%!-&%*31%*>1)'1'B%.1%>9+&% 31<7%9H,)%
6,,'% +1)+1% &,% H31;*(<B% *)'% 4,3% &/1% DK8"y5% *)'% 5#!% &,% -,)&()91% &,% .,3J% -,\,H13*&(;1<7% &,%
4*-(<(&*&1% &/1% -13&*()&7% ,4% ,9&-,>1% '1>*)'1'% =7% H93-/*+13+B% '1+H(&1% &/1% <*-J% ,4% *% .,3J*=<1%
<16(+<*&(;1%43*>1.,3J%4,3%H31\*HH3,;*<+M%
%

LEQJP!"QLJ+"3M"!

I"M:J"M:M:S!CE::0CJME:!JE!JP0!3":K!!

De Rose Hill & Ors v State of South Australia !NvOPPSw%I2!%I2%OcYR!

G+#&5"(#&#/"(V )%,,">#(V(!+0#%$+/(/"+0"(V(FE#&,A8&0-'",#(

`)%S"(3%0"(J&//(U(@$0(5(1#+#"(%7(1%8#-(280#$+/&+%vOPPOw%I2!%VSQO%&/1%&3(*<%k9'61%Fm$,96/<()%T%
4,9)'% &/*&% &/1%)*&(;1% &(<1%-<*(>%,)%=1/*<4%,4% &/1%[*)J9)7&k*&k*3*%H1,H<1% 4*(<1'%=1-*9+1% &/17%/*'%
*=*)',)1'% &/1(3% -,))1-&(,)%.(&/% &/1% <*)'% =1()6%D1%8,+1%a(<<% -*&&<1% +&*&(,)M% 0/*&% '1-(+(,)%.*+%
),&1'%H31;(,9+<7%()%&/(+%T,93)*<M!%

0/1%I9<<%I1'13*<%2,93&%/*+%),.%'1<(;131'% (&+% 31*+,)+% ()%*)%*HH1*<% 43,>%&/*&%'1-(+(,)M% %0/1%I9<<%
2,93&%-,)+('131'%&/*&%&/1%&3(*<%k9'61%.*+%.3,)6%()%4()'()6%&/*&%&/1%-<*(>*)&+%/*'%*=*)',)1'%&/1(3%
-,))1-&(,)%&,%&/1%<*)'%*+%(&%.*+%=*+1'%,)%/(+%,.)%-,)+&39-&%,4%./*&%-,))1-&(,)%*)'%*=*)',)>1)&%
1)&*(<1'M%0/1%-,331-&%n91+&(,)%9)'13%+1-&(,)%OOSNVRN=R%,4%&/1%G+#&5"(B&#/"(2>#(K:^^LM%N2&/R%NK0!RB%

%%%%%%%%%%%%%%%%%%%
!%% T,/)%%_11)B%A*33(+&13B%0,331)+%2/*>=13+B%!'1<*('1%G!M%
V%% vOPPOw%OO%!85$T%OSM%
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