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1. Introduction

The so-called "peace-keeping" operation of the United Nations in
the Congo has from the outset provoked a lively controversy, in and
out of the United Nations, over the relevance of the domestic juris
diction reservation in article 2 (7) [1] of the Charter, especially in con
nexion with the problem posed by the intended secession of Katanga.
In particular it was questioned whether, and to what, extent the
United Nations or its Force could "intervene" in the .domestic affairs
of the Congo, whether the several Security Council and General
Assembly resolutions conferred such authority on the Secretary
General and the Force, and more particularly whether the Force,
pursuant to the several resolutions, could go beyond self-defence in its
military operations. The first part of article 2 (7) has been the subject
of .debates in the various organs .of the United Nations from, the start
of the Organization and has been analysed extensively in the literature.
In the Congo crisis, however, it was the second part of article 2 (7),
that is the exception to the reservation, which was, for the first time,
it is believed, the focal point of the debates. Both parts of article 2 (7)
will be discussed in this paper though what needs to be said on the
first part serves merely as a background to the analysis of the second
part.

2. Domestic jurisdiction
The analysis of the first part of Article 2 (7) can be organized under

several heads: (a) meaning of intervention; (b) meaning of matters
"essentially within the domestic jurisdiction"; (c) who decides whether
there is intervention or whether the matter is "essentially within the
domestic jurisdiction". In the course of debates in the United Nations
and in learned commentaries the legislative history and the relevant
preparatory documents have been raked over time and again. [2]

1 Article 2 (7) reads:- "7. Nothing contained in the present Charter shall
authorise the United Nations to intervene in matters which are essentially
within the domestic jurisdiction of any State or shall require the Members
to submit such matters to settlement under the present Charter; but this
principle shall not prejudice the application of enforcement measures under
Chapter VII.".

2 F or a useful survey of doctrine and practice see Report of the United Nations
Commission on the Racial Situation in the Union of South Africa. GAOR 8th
Sess., Supp. No. 16 (A/2505 and J\/2505/Add. 1) pp. 16-34. (Henceforth
cited as Report.) For a recent discussion see Rosalyn Higgins, The Develop
ment of International Law through the Political Organs at the United Nations
(1963), pp. 58-130, and the literature there cited.
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As to the first point the answer depends upon the position one takes
on the question whether the reservation is in the nature of a limitation
on the competence, or on the powers of the United Nations. Both
positions have been advocated. In the first hypothesis-limitation on
the competence-the United Nations in case of a dispute relating
essentially to domestic matters can do nothing about it except state
the fact. This was so in the League of Nations when the Council
found that the plea of domestic jurisdiction pursuant to article 15 (8)
was well founded.£31 The United Nations-that is, its organs--cannot
discuss or consider the matter, they cannot investigate, conciliate or
make recommendations; in shOTt, they cannot use any of the powers
conferred upon them by the Charter. They can of course discuss,
consider and investigate in order to detennine whether the objection
is well founded. If they are satisfied that it is, that is the end of the
matter; in the contrary case, they can proceed and use the powers
conferred up,on them. In the practice of the United Nations the process
of detennining the competence and the process of discussing a recom
mendation are fused into one, and the decision on the recommendation
implies a decision on competence. [4] This seems an objectionable
practice but one which is too well entrenched and not likely to be
changed. In this writer's opinion, article 2 (7) is in the nature of a
limitation on the competence, and when invoked it would be better
handled separately as a preliminary question.

The second hypothesis, namely, that the- reservation relates to the
powers, is a prevailing one, and the discussion then turns on the
meaning of intervention. Is discussion intervention?[51 Are considera
tion, investigation, conciliation or recommendation intervention? The
trend of discussion has been decisively influenced by Lauterpacht's
view that intervention is a tenn of art meaning "dictatorial interven
tion" and that consequently only dictatorial intervention is excluded.[6]

3 Text of article 15 (8): "If the dispute between the parties is claimed by one
of them, and is found by the Council to arise out of a matter which by inter
national law is solely within the domestic jurisdiction of that party, the
Council shall so report, and shall make no recommendation as to its settle
ment".

4 The view has been expressed that while the inclusion of an item in the
agenda did not prejudice the question of competence, ""a United Nations
organ should not include an item in the agenda if, at the time of the adoption
of the agenda, it was clear beyond any doubt that the item fell essentially
within domestic jurisdiction and, consequently, that the organ concerned
was not competept to deal with it"; Repertory of Practice of United Nations
Organs, Supp. No.1 (1958) vol. 1, p. 57, par. 122. It is not clear, however,
whether the decision of the General Assembly in the case of Cyprus and of
the Security Council in the case of Algeria, not to include the question in
the agenda was based on political or legal ~ounds. Ibid., p. 44, par. 68; and
p. 54, par. 116.

5 Quincy Wright, "CIs Discussion Intexvention?" 50 American Journal of Inter
national Law (1956), 102-10. See also Repertory of Practice of United Nations
Organs, vol. 1 (1955), p. 131, par. 347; pp. 132-33, pars. 350-58.

6 H. Lauterpacht, c'The International Protection of Human Rights", Hague
Academy of International Law, Rec'llea des COU1S, vol. 1 (1947, vol. 70 of
the Series), pp. 5-107, at p. 19 et seq.
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Accordingly, discussion, consideration, investigation and conciliation
are not intervention nor are recommendations whether general or
specific because they are not legally binding and neither enforceable
nor enforced. The obvious flaws in this reasoning are first that the
organs of the United Nations, particularly the General Assembly,
have no power of dictatorial intervention, leaving on one side the
consequences which might flow from the 1950 "Uniting for Peace"
Resolution, and secondly, that the po\ver of the Security Council to
take enforcement action, that is, to intervene dictatorially, is speci
fically provided for. These flaws have not discouraged the adherents
of Lauterpacht's view. They prefer a narrow interpretation of "inter
vention" in order to promote the effectiveness of the United Nations
even though, in the process, article 2 (7) is emasC'ulated-which runs
counter to another canon of interpretation, namely, that "an interpreta
tion is not admissible which would make a provision meaningless, or
ineffective".[7] And they are not deterred by the obvious contradiction
which results from arguing on the one hand that resolutions of the
General Assembly do not constitute intervention because "there is ...
no legal obligation to accept any such recommendation", and on the
other hand that the General Assembly was "not precluded from
'dictatorial intervention', since it may use measures of coercion or
enforcement by way of recommendations ... when a matter is not
essentially \vithin the domestic jurisdiction".[8] The vital point here is,
of COluse, who determines whether a matter is essentially within the
domestic jurisdiction of a State, a point which will be considered
presently.

Regarding the second point-the meaning of "essentially \vithin the
domestic jurisdiction"-two views hold sway: according to one, the
formula is broader than the phrase used in the Covenant; [9] according
to the other, the opposite is true. The United Nations has tended to
the view that matters covered by treaties or referred to in the Charter,
such as human rights and self-determination, are no longer within
the reserved domain. Any other view would run counter to the express
purpose of promoting respect and co-operation in these areas.[IO] The
General Assembly can be and has been active, \vith a surprising
degree of success, in fonnulating general principles, declarations, reso
lutions and conventions on human rights, self-detennination and
related matters, without interference from article 2 (7). But it must

7 Oppenheim, International Law, vol. 1 (8th ed. by H. Lauterpacht, 1955),
p. 955. Lauterpacht warned against considering article 2 (7) meaningless
because, human rights having been included in the Charter, they could no
longer be regarded as essentially d0l11estic matters. ~1easures of protection and
implementation recommended by the General ASSelTIbly must, he claimed, "faU
short of coercive intervention". Recueil, p. 30.

8 Report, p. 17, pars. 136 and 140. The Commission cited in this context
Resolution 39 (I) concerning Franco-Spain and Resolution 377 (V) "Uniting
for Peace". See also ibid., p. 21, par. 162.

9 Report, pp. 18, 21.

10 Ibid.
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be noted that all of these were general in nature--not addressed to
any particular State in a particular situation-and dependent for their
implementation on the voluntary co-operation of Members. However,
consistent with the desire to expand the authority of the United
Nations, a narrow interpretation of the clause was selected to serve
a liberal interpretation of the purposes of the Charter. The means to
that end was the concept of "international concern", an omnibus
concept if there ever was one. l1ll Any matter, regardless of its being
"essentially" domestic, could at the will of the majority of the General
Assembly or the Security Council be characterized, and with good
reason, as being of international concern, for there are fe\v matters
\vhich are not of this nature in the present age of transnational inter
dependence.

However, Lauterpacht when sitting as a judge declared that "prac
tically every matter can be plausibly, though not necessarily accurately,
described as a matter essentially within the domestic jurisdiction of
the States concerned" and that it was-

"possible for a State to maintain, without necessarily laying itself open
to an irresistible charge of bad faith, that practically every dispute
concerns a matter essentially within its domestic jurisdiction."[l21

This \vould seem to be the better view but it is not that which found
favour \vith the United Nations, which throughout the years preferred
to operate consciously or unconsciously on the basis of "international
concern~~..A.s a result the area of matters covered by article 2· (7) has
been reduced to the vanishing point. Reliance on the expression "inter
national concern" is, however, misplaced. Article 2 (7) would normally
be invoked in connexion with the pacific settlement of disputes pur
suant to Chapter VI of the Charter. This chapter follows in principle
article 15 of the Covenant of the League, limiting the jurisdlction of
the United Nations to disputes or situations of a certain gravity. Where
the Covenant used the words "disputes likely to lead to a rupture", the
Charter speaks of disputes or situations "likely to endanger the main
tenance of international peace and security" (articles 33 and 34). The
only exception is in article 38, pursuant to which C:C:any dispute" may
be submitted to the Security Council "if all parties ... so request".
In the latter case there probably and reasonably would be no occasion
to invoke article 2 (7). In connexion with other disputes or situations
article 2 (7) could be and has been invoked. As the Charter does not
define the degree of gravity intended to be conveyed by the words
"likely to endanger ...", the words "international concern~' could well
he used as another way to describe the sort of disputes or situations
over which the United Nations could legitimately claim jurisdiction,
although on their face these words would seem to be more inclusive
and exacting a lower degree of intensity of conflict than the words
actually used in the Charter.

11 Repertory, vol. 1, p. 142, par. 409; and Supp. vol. 1, p. 62, par. 148; Report,
p. 22, par. 174.

12 Separate Opinion in the Case of Certain Norwegian Loans, Judgment of July
6, 1957, I.e.]. Reports, 1957, p. 9 at 52.
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It would have been better from the point of view of legislative
technique to abandon altogether the precedent of the League and to
allow the United Nations to handle disputes regardless of their
intensity. However, no matter what words are used and no matter
what degree of intensity is laid down as the threshold of United
Nations jurisdiction, there remains article 2 (7). If article 2 (7) can be
invoked as a bar against United Nations jurisdiction in case of disputes
or situations of substantial intensity as described in Chapter VI[13] then
a fortiori it can be invoked in case of disputes or situations of lesser
intensity as described by the words "international concern". [14]

Whatever the yardstick for detennining which matters fell within
the area of the reserved domain and between which parties, whether
it was a legal or political or politico-legal test, conceived narrowly
or broadly, the all important question is who applies it and with what
effects. We turn now to this question.

By design rather than by oversight the San Francisco Conference
decided not to follow the precedent of the League Covenant which
provided that the Council or Assembly shall determine that a plea to
jurisdiction is well taken.

It was assumed, and rightly so, at the Conference and ever since
that each organ of the United Nations would interpret the articles of
the Charter relating to its functions.[15] This is not the same as con
ferring upon an organ the power to make an authoritative interpreta
tion to which the Charter or general international law attaches finality,
that is, binding force.[16] In order to secure such an effect the Charter
should have followed the League precedent in article 15 (8) of the
Covenant or appointed another organ, perhaps the International Court
of Justice, to give a binding ruling on the applicability of article 2 (7).
This was not done. The omission was not due to an oversight but was

13 It may be well to recall that article 2 (7) was originally included in the
Dumbarton Oaks Proposal in the section dealing with the peaceful settlement
of disputes in a somewhat different wording, one which was more closely
patterned on article 15, (8) of the Covenant.

14 It is a different matter whether the Security Council may apply the provisions
of Chapter VII of the Charter in a situation like Franco-Spain in 1946, which
though not constituting a "threat to the peace ... has become ostensibly one
of international concern' by constituting an actual or potential threat to
international peace" and thereby "ceases to be a matter essentially within the
domestic jurisdiction of States". Lauterpacht, Recueil, pp. 33-34. This relates,
it is believed, to the second part of art. 2 (7) and the threshold for Security
Council action laid down in art. 39.

15 The basis for this is the well-known San Francisco statement on interpretation
of the Charter; United Nations Conference on International Organization
(San Francisco) Documents vol. 13, p. 709; Doc. 933, 12 June 1945, Report
of the Rapporteur of Committee IV/2 to Commission IV, ibid., pp. 7~3 et seq.

16 An example of the former is art. 25 of the Charter and of the latter is art.
36 (6) of the Statute of the International Court of Justice which is declaratory
of the principle of general international law that decisions of the Court on
its own jurisdiction are final. See Leo Gross, "Bulgaria Invokes the Connally
Amendment", 56 American Journal of International Law (1962), 357, at
p.382.
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deliberate [17l as indicated in the Conference's rejection of a Greek
amendment to give the Court compulsory jurisdiction as to the matter.
Furthermore, the same document which is usually cited in support of
the proposition that each organ is entitled to interpret such clauses
of the Charter as relate to its functions, also declares in a passage
which for obvious reasons has been but rarely quoted that-

"It is to be understood, of course, that if an, interpretation made by
any organ of the Organization or by a committee of jurists is not
generally acceptable it will be without binding force. In such cir
cumstances, or in cases where it is desired to establish an authoritative
interpretation as a precedent for the future, it ·may be necessary to
embody the interpretation in an amendment to the Charter."[ 18 l

The contention seems therefore untenable that because the San
Francisco Conference rejected the Greek amendment referred to
above, it "affirmed the absolute right of each of the main organs to
settle the point itself".[19] It may well be that the General Assembly
acted as if it had the right, absolute or otherwise, to decide on the
interpretation of article 2 (7) and accordingly on its own competence,
but neither the C'harter nor the preparatory work nor the theory of
international law on which the Charter is :6nnly based can be regarded
as a sufficient basis for the arrogation of such a competence. To argue
otherwise is to confuse autointerpretation which pertains to inter
national institutions as well as to States with autodecision which does
not, unless explicitly conferred.[20l

Moreover, practice which is not generally accepted is not conclusive
with respect to the proper interpretation of a multilateral treaty such
as the C,harter. As Judge Sir Percy Spender pointed out:-

"it cannot be altered at the will of the majority of the Member States,
no matter how often that will is expressed or asserted against a
protesting minority and no matter how large the majority of the
Member States which assert its will in this manner and how small
the minority."[21 l

17 See Report, p. 15, par. 121, for the reasons that motivated the rejection of the
Greek amendment at United Nations Conference on International Organiza
tion (San Francisco) which would have conferred compulsory jurisdiction on
the C:ourt with respect to art. 2 (7).

18 See Document at p. 8, cited in note [15] ante. See also Dissenting Opinion of
Judge Winiarski in the Expenses Case, I.C.]. Reports, 1962, p. 151, at 229.

19 Report, p. 23, par. 175, and p. 16, par. 122 (emphasis added). In par. 176,
p. 23, the Report also declares that in practice by rejecting proposals to refer
questions involving art. 2 (7) to the I.e.]. for advisory opinions, the General
Assembly "affirmed its sovereign power to decide the question of competence
itself".

20 Thus Rosalyn Higgins argues: "... there seems to be little doubt that it is
for the organ concerned to decide whether the matter is or is not essentially
within the domestic jurisdiction of a state"; op... cit., 67. Concerning the dis
tinction maintained in the text above, see Leo Gross "States as Organs of
International Law and the Problem of Autointerpretation~', in Lipsky (ed.),
Law and Politics in the World Community, 59-89 at p. 76 (1953); and Myres
S. McDougal and Associates, Studies in WorId Public Order (1960), pp. 188,
et seq.

21 Separate Opinion in the United Nations Expenses Case, I.C.]. Reports, 1962,
151, at p. 196.
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Addressing himself to the specific practice of the General Assembly
with respect to the reserved domain Judge Spender declared:-

"So if the General Assembly were to intervene in matters which are
essentially within the domestic jurisdiction of any State within the
meaning of Article 2 (7) of the Charter, whatever the meaning to be
given these words, that intervention would be entering a field pro
hibited to it under the Charter and be beyond the authority of the
General Assembly. This would continue to be so, no matter how
frequently and consistently the General Assembly had construed its
authority to permit it to make intervention in matters essentially within
the domestic jurisdiction of any State. The majority has no power
to extend, alter or disregard the Charter."[22]

In addition to these general jurisprudential arguments which
militate against the attribution to the organs of the United Nations
of the power to interpret article 2 (7) authoritatively, [22a] there is one
which derives from the text itself. According to it "nothing contained
in the present Charter ... shall require the Members to submit such
matters (Le. which are essentially within the domestic jurisdiction)
to settlement under the present Charter". This part of article 2 (7),
frequently and conveniently overlooked in discussions thereon, rein
forces the interpretation outlined above. If the Assembly or any other
organ of the United Nations had the power to interpret authoritatively
the applicability of the domestic jurisdiction reservation, the release
of the Member from the submission of such matters would make no
sense. It does make sense if it is accepted that the United Nations has
no such power. The juxtaposition of the two parts of the first sentence
in article 2 (7) yields a curious but, it is submitted, correct conclusion:
both the United Nations as well as the Member concerned are legally
entitled to interpret the question whether the reservation applies but
neither is legally empowered to decide the question \vith binding effect
for the other. The interpretation of the United Nations organs cannot
legally oust the interpretation of the Member and the Member's in
terpretation cannot legally oust that of the United Nations organs.
This is so, it is submitted, not only because tile Charter fails to attach
finality or binding force to the interpretation of the United Nations
but because this failur~ is compounded by the provision which

22 Ibid. But see M. S. Rajan, United Nations and Domestic Jurisdiction (1958),
pp. 466 and 512. It is interesting to recall that in supporting an an1enchnent
to the United States declaration accepting the jurisdiction of the International
Court of Justice as compulsory which was not adopted, Mr John Foster Dulles
who had a good deal to do with the drafting of art. 2 (7) at the lJnitecl Nations
Conference on International Organization (San Francisco) stated as follows:
"If condition 3 (requiring prior agreement as to what are the applicable
principles of international law) is expressed in the declaration that would
make it unnecessary to stipulate who decides what is domestic, for that
condition would prevent encroachment on domestic jurisdiction by an alleged
unwritten growth of international law not recognized by the United States";
Memorandum of John Foster Dulles Concerning Acceptance by the United
States of the Compulsory Jurisdiction of the International Court of Justice,
10 July 1946. Hearings before a Sub-committee of the Committee on Foreign
Relations, 79th Congo 2nd sess., Senate Resolution 196 (1946), p. 45.

22a See S. Engel, "Procedure for the de facto Revision of the Charter". American
Society of International Law Proceedings 1965, pp. 108-116.
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expressly and unconditionally releases the Members from any obliga
tion otherwise provided for in the Charter "to submit such matters to
settlement under the present Charter~'.[23]

Thus a Member cannot "block action" by the United Nations but
it may decline to comply. This is not necessarily "fatal to the effective
ness of the United Nations"[24] but if it is, this is due not to article
2 (7) but to the absence of compulsory settlement of international
disputes. One may reject the interpretation suggested above and for
the sake of rescuing the "effectiveness" of the United Nations accept
the current practice of the United Nations as legally correct. A stand
off or non-settlement is the result in both cases. And this is so not
exclusively for the reason that article. 2 (7) is ambiguous at best, but
because Chapter VI of the Charter fails-and again by design and not
by oversight-to confer upon the General Assembly or the Security
Council or on both the power to make a binding decision either on
the preliminary objection-as was the case in the League--or on the
merits. Whether a Member bends to the will of these organs is a
matter of politics and not of law. Even if article 2 (7) did not exist,
and for all practical purposes it has been treated as non-existent
except in the Congo affair which will be discussed separately, the
result would be substantially the same. When the United Nations or
interested Members could bring to bear pressure upon a State seeking
shelter behind article 2 (7) or the notoriously weak Chapter VI, the
Member gave in. 'Where a Member or a State, like Franco-Spain,
chose to resist persuasion, the result was non-compliance with the
recommendation of the General Assembly or the Security Council as
the case may be. One only has to look at the roster of cases in which
article 2 (7) was invoked to test this hypothesis.[25]

2·3 The conclusion reached by Fincham and adopted by Rajan "that there is no
warrant for the view that a member State can make a decision legally binding
on other members or on the Organization as a whole, to the effect that a
particular matter is one which is essentially within its domestic jurisdiction"
is correct, but the contention that "such a decision must be taken by the
Organ to which the dispute has been submitted, on the general principle that
it is the sole judge of its own competence under the relevant provisions of
the Charter" is in error. C. B. H. Fincham, Domestic Jurisdiction (1948) 95;
and Rajan, loco cit., 117. Similarly, Kelsen's statement: "This is one of the
absurd consequences of the interpretation, compatible \vith the wording of
the Charter, that it is upon the state concerned to decide for itself whether a
matter is essentially within the domestic jurisdiction" is incorrect if the
word "decide" is to be taken in its technical legal sense. The Law of the
United Nations (1950), p. 783. Lauterpacht rightly criticized Kelsen on this
point on the assumption that Kelsen intended to say that "every Member
of the United Nations retains the power to determine with finality whether
a matter is or is not one of essentially domestic jurisdiction"; loco cit., p. 31.
There is no "finality" in the legal sense of having legally binding force though
there may be "finality" for the contention of both the organ and the State
in the political sense.

24 Rajan, ibid.

25 Repertory of Practice of U.N. Organs, vol. I, pp. 55-7, and Supp. No.1,
pp. 25-7.
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The weakness of the Organization would seem to reflect the
strength and intractability of the environment in which it was set up
and has been functioning. To be sure once set up, one may.safely
suspect, that a sort of reciprocal interaction developed between the
State system and the United Nations but during the first twenty years
the United Nations has probably made no significant dent in the more
sensitive areas of the system. This is no reason for not trying, though
set-backs are bound to occur where the Organization tries to press
beyond the available consensus and for this to be potent it must
comprise the generality of Members including the essential Members.

There is one area, that of action with respect to non-self-governing
territories, where the United Nations has been credited \vith a sub
stantial measure of success. Whether this may have been due to a
recognition by the Members of the authority of the United Nations[26]
or to the policy of the Members concerned to liquidate colonial or
semi-colonial holdings, inspired and urged on by a realization that
the era of colonialism was over, that the "wind of change" blew
irresistibly, is a matter for more detailed analysis than is possible
here.[27 l

3. Enforcement measures
The second part of the reservation of domestic jurisdiction contains

an exception in favour of "enforcement meaSllres under Chapter VII".
This excep.tion was due to an Australian amendment at the San
Francisco Conference the purpose of which was to exclude even
in case of a threat to or breach of the peace or an act of aggression
the authority of th.e Security Council to make a recommendation
under article 39 to the parties as to the methods or terms of settlement
of the underlying dispute or situation.[28]

26 Oscar Schachter, with the inestimable advantage of close and continued
familiarity \vith its work observed that ~~the right of the United Nations
General Assembly to determine which territories fall \vithin the scope of
Article 73 has received such continuing support that it may now be regarded
as fairly well settled". "The Relation of La\v, Politics and Action in the
United Nations", Hague Recueil des Cours, vol. 2 (1963), p. 187. \Vhether
this affirmation would meet the test of having been generally accepted, dis
cussed above, raises a question.

27 For a minimal assessment of the role of the United Nations, see Rupert
Emerson, "Colonialism, Political Development, and the United Nations", 19
Internatimuzl Organization (1965), 484-504.

28 The following statement of the Canadian delegation to United Nations Con
ference on International Organization (San Francisco) describes the back
ground and effect of the exception as follows: "In its original form as pro
posed by the Sponsoring Powers, the exception applies not merely to enforc(r
ment measures under Chapter VII, but to any action taken under Chapter VII.
It was felt by many delegations, and particularly those of Australia and New
Zealand, that· this might imply the possibility of serious encroachment on
the internal jurisdiction of Nlembers... . What concerned them Was that
under Chapter VII the Security Council has not only the po\\rer to impose
sanctions but also the power to ~make recommendations'. Their fear was that
this might empower the Security Council to interfere in the domestic affairs
of a state and dictate tenus to it over a dispute arising out of a matter of

Continued on p. 146
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It was not intended, it is submitted, to restrict otherwise the authority
of the Council to take whatever action-preventive or coercive--it is
empowered speCifically or by necessary implication to take by way of
recommendation or decision under Chapter VII. The use of the words
"enforcement measures" has caused in the literature and the debates
in the United Nations organs some confusion as to the range of the
exception. Before going further it may be useful to say a word to
clarify the effect of the exception. Does it pennit "intervention" in
matters essentially within the domestic jurisdiction or does it lift, as
it were, the situation or dispute out of the reserved domain to the
plain of "international concern?" The answer may depend on the facts
of a case but in principle, it is suggested, the former view seems
preferable. [29] In case of a threat to peace the Security Council may
take action in a matter which is claimed to be essentially within the
domestic jurisdiction of the State concerned, for a threat to the peace
may arise precisely within the domestic context. The fence which the
nrst part of article 2 (7) erects around these matters is breached by
the second part. This conclusion could be fortified by reference to
the prinCiple of effectiveness but the textual analysis and the pre
paratory work seem, sufficient.

Now the words "enforcement measures", have sometimes been
construed as having the technical meaning of "sanction" or of
"coercive" action "against a State". No doubt the measures envisaged
could in a given situation amount to "sanction" or "coercive" action
bu~ there is no more reason to give them a technical meaning than
there is in connexion with "intervention".

More significantly, these words have been interpreted restrictively
as referring only to such action or measures as the C'ouncil may take
especially pursuant to articles 41 and 42. This interpretation was con
sidered determinant in connexion with the so-called peace-keepin,g

28 Continued from p. 145

internal jurisdiction. They also argued that it might encourage aggressor states
to use or threaten force in any dispute arising out of a matter of domestic
jurisdiction in the hope of inducing the Security Council to extort concessions
from the state that was threatened. Accordingly, after considerable debate,
the exception to the principle of non-interference in domestic questions was
limited to 'the application of enforcement measures under Chapter VII,' and
in this form it appears in the Charter .... The protection accorded to the
domestic jurisdiction of member states is now very complete as it is clear that
there can be no interference in the domestic economy or internal legislation
of Members". Canada, Department of External Affairs, Report on the United
Nations Conference on International Organization (San Franciso), Conference
series, 1945, No.2, pp. 18 et seq. See also, 1945 Commonwealth of Australia,
United Nations Conference on International Organization, Report by the Aus
tralian Delegates (Commonwealth Government Printer, Canberra), pp. 29 and
99; and see also, Lawrence Preuss, "Article 2, par. 7 of the Charter of the
United Nations and Matters of Domestic Jurisdiction", Hague Recueil des
Cours Vol. 1 (1949), pp. 553 et seq.

29 See also Kelsen, loco cit., p. 786. But in Lauterpacht's view c'a matter is no
longer essentially within domestic jurisdiction of a State if it has become a
matter of international concern to the extent of becoming an actual or a
potential danger to the peace of the world". Loc. cit., pp. 26-8.
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operation in the Congo. Thus in interpreting the authority conferred
upon him by the Security Council, the Secretary-General, Mr. Ham
marskjold said:-

"Certainly, the Council cannot be deemed to have instructed the
Secretary-General, without stating so explicitly, to act beyond the scope
of his own request or contrary to the specific limitation regarding
non-intervention in internal conflicts which he stated to the Council.
Moreover, in the light of the domestic jurisdiction limitation of the
Charter, it must be assumed that the Council would not authorize the
Secretary-General to intervene with armed troops in an internal con
flict, when the Council had not specifically adopted enforcement
measures under Articles 41 and 42 of Chapter VII of the Charter." [30]

Similarly, at a later stage the Secretary-General expressed the view
that if the Council desired to take action "against a State" it should
apply article 42 and remove the obstacle of article 2 (7) against inter
vention in internal conflicts.[3l]

Even after the Council adopted on 21 February 1961 the resolution
which provided for the use of force, [32] the Secretary-General was of
the opinion that C~it does not seem ... to derogate from the position
that United Nations troops should not become parties to armed conflict
in the Congo".[33] Although the Court in the United Nations Expenses
Case was not concerned with the question of article 2 (7), it shared
the view that the operations did not involve action «against a State"
and, therefore, presumably, were not based on article 42:

"It is not necessary for the Court to express an opinion as to which
article or articles of the Charter were the basis for the resolutions
of the Security Council, but it can be said that the operations of
ONUC did not include a use of armed force against a State which
the Security Council, under article 39, determined to have committed
an act of aggression or to have breached the peace. The armed forces
which were utilized in the Congo were not authorized to take military

30 SCOR 887th Meeting, August 21 1960, par. 44, pp. 9-10.

31 Schachter, "The Relation of Law, Politics and Action in the United Nations",
Hague Recueil des Cours (vol. 2, 1963), p. 222, and SCOR 920th Meeting,
Dec. 13/14, 1960, par. 73, pp. 18-19 ... "I have pointed out that the Council
has never explicitly referred to the Charter Article on the basis of which it
took action in the Congo. In particular, it is Significant that the Council did
not invoke Articles 41 and 42 of Chapter VII, which provide for enforcement
measures and which would override the domestic jurisdiction lin1itation of
art. 2 (7). I mention this as one of the reasons why some far-reaching
interpretations of the mandate of the Force ... are ... difficult to understand.
Those interpretations would require at least that the Security Council had
clearly taken enforcement measures under Articles 41 and 42".

32 Operative par. 1: HUrges that the United Nations take immediately all
appropriate measures to prevent the occurrence of civil war in the Congo,
including arrangements for cease-fires, the halting of all military operations,
the prevention of clashes, and the use of force, if necessary, in the last resort".
Doc. S/4741.

33 Doc. S/4752, Annex VII, Febmary 24, 1961. See also his remarks in the
Security Council, 887th Meeting, 21 August 1960, pp. 10-12; and 913th
Meeting, 7 December 1960, pp. 5-6.
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action against any State. The operation did not involve 'preventive
or,' enforcement measures' against any State under Chapter VII and
therefore did not constitute 'action' as that term is used in Art. 11."[34]

While the main thrust of the Court's strong statement was directed
against the allegations that the delegation of authority to the Sec
retary-General and the expenditures incurred by him were uncon
stitutional, it is important to note the implication that measures to
qualify for "action" must be taken in case of a breach of the peace
or an act of aggression, against a State and presumably after an
explicit finding based on article 39. The further inference was also
drawn that the Court "did not think article 42 or article 43 were
applicable". [35] This inference in turn strengthens the stand that there
was no dispensation from the restriction of article 2 (7).

There is some difficulty in following the reasoning of the Secretary
General and of the Court on several points.

What actually happened in the Congo is one thing and what the
Secretary~Generalor ONUC were authorized by the Security Council
to do is another. The Council in its resolution of 21 February 1961,
urged in operative paragraph A.2,

"measures to be taken for the immediate withdrawal and evacuation
from the Congo of all Belgian and other foreign military and para
military personnel and political advisers not under the United Nations
command, and mercenaries."[36 l

Contrary to the Secretary-General's interpretation, the Council in its
resolution of 24 November 1961, interpreted this directive as follows
in operative paragraph 4:

"Authorizes the Secretary-General to take vigorous action, including
the use of a requisite measure of force, if necessary, for the immediate
apprehension, detention pending legal action and/or deportation of
all foreign military and paramilitary personnel and political advisers
not under the United Nations Command, and mercenaries as laid down
in Part A, operative paragraph 2 of the Security Council resolution
of 21 February 1961."[37]

Thus on two occasions the Council authorized measures meaning
"the requisite use of force, if necessary" against C'military" personnel
as distinguished from para-military personnel and mercenaries. Now
military personnel is usually p-ersonnel of a State whereas para
military personnel, such as Gendarmerie may belong to a State, a
political party or a provincial subdivision of a State. Does it not
follow then that the United Nations Command was authorized in two
relevant resolutions to take military 'action or enforcement measures
against a State, speCifically against the military personnel of Belgium?
It is immaterial, it is submitted, whether this personnel vanished from
the scene completely or reappeared partially in the ranks of the para-

34 Certain Expenses of the United Natio113 (article 17, par. 2, of the Charter),
Advisory Opinion of 20 July 1962, I.e.J. Reports, 1962, p. 151, at p. 177.
The Court had in mind all the resolutions including that of 24 November
1960, ibid., p. 176.

35· Schachter, lac. cit., p. 221.
36 Lac. cit.
37 Doc. S/5002.
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military personnel or mercenaries. [3S] It is also immaterial in order
to determine the nature of the gction that the United Nations Com
mand could use force in self-defence. The legal nature of the measures
or a(~tion cannot depend upon fortuitous circumstances which arise in
day-to-day operations but upon the explicit authorization granted by
the Council. In the premises the conclusion appears, to this writer at
any rate, inescapable, that the Council authorized the Command to
take measures or action against a State,[39] that is, against its military
forces in the Congo. If it was necessary to argue that in order to
come within the purview of article 42 and article 11, the Command
was to take action against a State, then the measures authorized by
Council by the resolution of 21 February 1961, may be regarded as
action within the meaning of article 42 and article 11, to "maintain or
restore international peace and security". [39al Article 42 does not
depend juridically upon article 43, that is, the existence of prior agree
ments 'concluded between the Security Council and members pursuant
to this clause. [39bl The essential requirement, a purely factual one, is
that there be armed forces at the disposal of the Council.

The next point is that the Court seems to imply that the measures
must be taken against a State, in case of a breach of the peace OT an
act of aggression. This qualification is wholly imported by the Court,
but is it based on the Chalter?[39c] It is true that in the Congo action
no finding was made under article 39 that there was a breach of the
peace or an act of aggression, although the latter expression was freely
used in the debates. However, the important point is that according
to article 39 the Council may take action in accordance with article
41 and 42 also in case of a threat to peace, and not merely in case of
a breach of the peace or an act of aggression. [40] Thus there is no
legal ground arising from the Charter for limiting the competence of
the Security Council to take action only in case of a breach of the
peace or an act of aggression. As will be argued presently, article
2 (7) also militates against such a restrictive interpretation.

Furthermore, the Court seems to imply a further limit~tion in say
ing that the operations of ONUC did not include a use of armed force
against a State which the Security Council c;c;under article 39, deter
mined to have committed an· act of aggression or to have breached
the peace". This is of course true but is the Council legally required
to do so? The Court seems to imply that it is. From a strictly legal

38 Or \vhether ONUC was authorized to "apprehend criminals" as Schachter
suggests loco cit., p. 226.

39 See Dissenting Opinion of Judge Koretsky in the United N'ations Expenses
Case, loco cit., p. 274.

39a In the same sense Finn Seyersted, "United Nations Forces. Some Legal
Problems", 37 British Year Book of International Law, pp. 351-475 (1963),
at·p.446.

39b Ibid., at pp. 438-9, 468.
39c For a negative answer see Seyersted, op. cit., at p. 446, and J. W. Halder

man, "Legal Basis for United Nations Armed Forces", 56 American Journal of
International Law, pp. 971-996 (1962), at p. 982.

40 Although, be it noted, such a restriction as to the use of anned forces is made
in Part A, par. 1 of the "Uniting for Peace" Resolution of 3 November 1950.
Resolution 377A(V), G.AOR 5th Sess. Supp. 20 (A/1775) pp. 10-12.
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point of view it would be eminently desirable for the Council as well
as tne Assembly to be specific in indicating on which clause in the
Charter they' have based the necessary authOrity. But it is too well
known that the organs of the United Nations are allergic to such
specific invocation of Charter articles. In the Congo action the first
resolution of the Council of 14 July 1960 did not contain a finding
that there existed a threat to the peace. This appears for the first time
in the resolution of 22 July 1960. In none of these resolutions did the
Council refer to article 39. Yet the Court had no difficulty at all in
finding with respect to the resolution of 14 July 1960:-

"The resolution, in the light of the appeal from the Government of
the Congo, the report of the Secretary-General and the debate in
the Security Council, was clearly adopted with a view to maintaining
international peace and security." [41]

If a specific reference to article 39 or article 40 for that matter[42]
was not necessary to clarify the basic authority. of the Council to take
any action at all in the Congo, why thenJis such specific reference
necessary with respect to article 42 at subsequent stages?[43] If the
Council urges and authorizes use of force, that is, of armed force
against opposing military personnel may one not relate this to article
42 which deals especially with the use of force? Such attribution seems
particularly justified in view of the fact that the resolution of 9 August
1960 referred to articles 25 and 49 as suggested by the Secretary
General. [44] As .. has been pointed out there were persuasive political

41 Loc. cit., p. 175. See also, First Report of the Secretary-General of 18 July
1960, 5/4389 to the same effect. It may also be useful to recall that the
Congo problem was brought before the Security Council by the Secretary
General who for the first time specifically referred to art. 99 of the Charter.
Article 99 auth~rizes the Secretary-General to "bring to the attention of the
Security Council any matter which in his opinion may threaten the main
tenance of international peace and security".

42 "My own view" said the Secretary-General, "is that the resolutions may be
considered as implicitly taken under Article 40 and, in that sense, as based
on an implicit finding under Article 39. But what I should like to emphasize
is that neither the Council nor the Assembly has ever endorsed this interpreta
tion, much less put such endorsement in a resolution. What is even more
certain is that the Council in no way directed that we go beyond the legal
basis of Article 40 and into the coercive action covered by Articles 41 and
42"; SC'OR 15th Year, 820th Meeting, 13/14 December 1960, p. 19, par. 75.
For a discussion of art. 40 in the context of the Congo operation see D. W.
Bowett, United Nations Forces (1964), p. 177. Kelsen considers recourse to
art. 40 as excluded by the wording of. the second part of art. 2 (7). Loc. cit.,
p.787.

43 But see Rosalyn Higgins, loco cit., p. 236: ~~It still seems very doubtful that
the grave sanction of Article 42 could be brought into play so casually, and
via the 'backdoor'-though the' less rigorous terms of Article 40 may well be
invoked in this manner". It seems difficult to follow this line of reasoning con
sidering the possibly extremely rigorous consequences which art. 40 may have
for the parties.

44 Schachter, loco cit., p. 218. The contention in the text is opposed to the
position taken by the Secretary-General: "It is true that, in its resolution of
9 August (S /4426), the Council referred to Articles 25 and 49 as the basis
for the legal obligation imposed on the States concerned by the Council's
action, but this is certainly not the same as invoking enforcement measures";
SCOR 15th Year, 920th Meeting, 13/14 December 1960, p. 19, par. 74.
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reasons not to strain to the breaking point the consensus of the
Council members and the inclusion of a reference to article 42 might
well have been such a point. [45] A Soviet draft resolution referring
to article 41 was defeated in the Council on 14 February 1961 by a
voteS to 1 with 2 abstentions.[46] It might have been preferable then
not to refer to any article as justification for an authorization to use
force. But such self-restraint has no probative value, one way or the
other, as against the actual mandates conferred explicitly on ONUC.

If the absence of a specific reference to article 42 is not determinant
for the juridical character of the use of force, it is still less so in so
far as the release from the inhibition of article 2 (7) is concerned. The
Secretary-General from the first 'construed any mandate given to him
and to ONUC as imposing non-interference in the internal conflicts
of the Congo. [47] The Security Council presumably at his behest,
included in the resolution of 9 August 1960 operative paragraph 4 in
which it-

"Reaffirms that the United Nations Force in the Congo will not be a
party to or in any way intervene in or be used to influence the out
come of any internal conflict, constitutional or otherwise."[48]

This disclaimer was preceded by the declaration ""that the entry of
United Nations Force into the province of Katanga is necessary for
the full implementation of this resolution". Although a distinction has
been made between the problem posed by Katanga's secession and
internal conflict other than that, a distinction which the Council was
to make clear with growing vigour in subsequent resolutions, the
Secretary-General invoking the precedent of Lebanon which in the
present view was totally inapplicable, stated in his ""unilateral declara
tion of interpretation" that it followed from paragraph 4 "'that the
United Nations Force cannot be used on behalf of the central Govern
ment to subdue or to force the provincial government to a specific
line of action". [49]

It has been noted sometim.es regretfully that the United Nations
itself did not adhere strictly to its own and the Secretary-General's
policy of non-intervention in the internal conflict of the Congo. Cer
tainly the General Assembly Resolution 1474 (ES-IV) of 20 September
1960,[50] and all of Part B of the Security Council Resolution of 21
February 1961 constihIte significant although certainly not drastic
departures from this policy. This cannot b,e said of Security Council
Resolution of 24 November 1961, the first adopted after the death of
Mr. Hammarskjold, and the last adopted in the Congo affair. If there

45 Schachter, ibid., p. 223.
46 Doc. S/4706, SCOR 16th year, 934th Meeting, pp. 23-4.
47 See SCOR 15th Year, 920th Meeting, December 13/14 1960, par. 73, p. 18-19;

and Schachter, loco cit., p. 222..
48 Doc. S/4426, SCOR, 15th year, Supp., p. 91. See also SCOR, 15th year, 886th

Meeting, August 8/9, 1960, p. 32.
49 Memorandum of the Secretary-General of 12 August 1960, on the Implemen

tation of the Security Council Resolution of 9 August 1960, S/4417IAdd. 6,
para. 8-9.

50 GAOR 4th Emergency Special Sess., Supp. 1 (A/4510), p. 1.



152 AUSTRALIAN INTERNATIONAL LAW 1965

ever was intervention in the internal conflicts of a Member country
this was the case here,[51] and even more in the manner in which the
Resolution was interpreted and applied in practice.[52] But the ques
tion whether this constitutes an intervention in violation of article
2 (7) still awaits an answer.

On the face of it, there is no reason to assume that the Security
Council deliberately set out to act in contravention of the domestic
jurisdiction limitation. It has been argued earlier that the first part of
this reservation should be construed as a limitation upon the com
petence and not the powers of the organs of the United Nations. The
limitation ceases to apply when the Council decides on "the applica
tion of enforcement measures under Chapter VII,"[53l but the limitation
upon the powers continues, as pointed out earlier, with respect to a
recommendation on the underlying dispute or situation. Concerning
the meaning of "enforcement measures" two observations may be
made. First, they can be directed against a State but, depending on
the situation, they need not be directed against a State. In the Franco
Spain case, for instance, the Security Council could have taken
measures against the regime, that is, measures the object of which
would have been to remove Franco from power and to restore to the
people the opportunity for self-determination. A precondition of such
action would have been a finding that there existed a threat to peace
and not merely a potential threat.[54] Similarly in the Indonesian case,
the Council could have found a threat to the peace and directed
measures against the Netherlands to prevent it from taking a "police
action" against the Republic of Indonesia even though the latter
formed an integral part of the Netherlands)55] This would have con
stituted "intervention" in the material sense, and, if accompanied by a
threat to use force in case of non-compliance, a "dictatorial interven
tion".[56] But the Council couId also have found that the aspiration
for self-determination of the Republic of Indonesia and not the police
action undertaken by the Netherlands constituted the threat to the

51 See p. 151, ante, for a distinction between at least two sets of internal
problems, those posed by dissention within the Congo Government and those
posed by the attempted secession of Katanga. See also Bowett, loco cit., p. 197.

52 It may be noted that the 24 November 1961 resolution recalled all the
previous resolutions adopted by the Council and the Assembly, reaffirmed
'the policies and purposes of the Uniteq. Nations with respect to the Congo",
set out in these resolutions, and listed among· the five policies and purposes
in the first place: "To maintain the territorial integrity and the political
independence of the Republic of the Congo". This may be construed as
an authentic interpretation by the Council itself of its previous resolutions.
It furnishes an appropriate introduction to the preambular and operative
paragraphs of the resolution and adequate legal basis for ending the secession
of Katanga. Doc. S/5002, 24 November 1961.

53 See also Kelsen~ Ope cit., p. 789.

54 Repertory, vol. 1, p. 151.

55 Ibid., vol. 1, pp. 151-2.

56 See p. 138, ante.
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peace. In such a hypothesis the measures taken by the Council would
not have been directed "against a State" and yet they would have
been measures taken under Chapter VII as provided for in article
2 (7).

A similar situation developed in the Congo with respect. to
Katanga's design to secede. If there was any doubt about the fact
that this secession and its prevention was the objective of the Council
from the start, it was certainly dispelled by the resolution of 24
November 1961, which is almost entirely concerned with ~'seces

sionist" activities carried on in Katanga. Without mincing words the
Council in paragraph 8-

"Declares that all secessionist activities against the Republic of the
Congo are contrary to the Loi /ondamentale and Security Council
decisions and specifically demands that such activities which are now
taking place in Katanga shall cease forthwith."[ 57 l

This certainly constitutes intervention in the material sense. To the
extent that the authorization in paragrap'h 4[58] for "the use of
requisite measures of force" embraced the use of force to give effect
to the demanded cessation of secessionist activities, it was "dictatorial
intervention"; it was not directed against a State because in the pre
amble of this resolution the Council completely rejected the claim of
Katanga that it was a "sovereign independent nation"; and it was
taken in the context of a finding of a threat to peace and therefore
under Chapter VII; and it was compatible with article 2 (7).[59] The
measures actUally taken will be discussed presently.

Secondly, the words "enforcement measures under Chapter VII" do
not refer to any particular article. They are, it is submitted, used in
a non-technical sense, as a sort of short title for the heading of Chapter
VII, "Action with respect to threats to the peace, breaches of the peace,
and acts of aggression~'. The words "enforcement measures" occur
only in article 50[60] and in that context do not refer to any grant of

57 Document S/5002.
58 See p. 148, ante.
59 Rosalyn Higgins states with reference to par. 8 quoted above: "The United

Nations has thus taken it upon itself to pass judgment on the Loi fondementale
[sic.] The only defence that can be raised in favour of this paragraph is that it
must be read in the context, and as the rest of the resolution is full of
references to the illegal action of the mercenaries in Katanga, this particular
paragraph must be taken to embrace this element. One can only regret that
it is necessary to r~e such defensive arguments, for inevitably the paragraph
gives support to those who insist that the United Nations wants to end the
Katanga secession and not merely to expel the foreign elements from inHuence
in Katanga so that the Congolese may negotiate among themselves". Ope cit.,
p. 109. Similar regrets were also expressed by Bowett, Ope cit., p. 282. There
would seem to be no reason for regrets and no need for defensive arguments,
as there was hardly any room for doubt that the purpose of the United
Nations was to end the threat of secession and not merely to provide a sort of
a cordon sanitaire for Katanga and its claim to self-determination. The resolu
tion may, of course, be criticized on political grounds but from a legal stand
point there is no reason for regarding it as a "disservice" and "lapse". Rosalyn
Higgins, Ope cit., p. 231.

60 "If preventive or enforcement measures against any State are taken by the
Security Council ...".
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authority or specific kind of measures. Otherwise the word "measures"
occurs in articles 39-41 and 49-51. The word "action" occurs in the
title of Chapter VII, and in articles 42, 45, 48 (1), 51. Unless the words
in article 2 (7) are to be deprived of all meaning since they refer
to nothing in particular in Chapter VII, they should be taken to mean
to refer to all the measures, provisional and coercive, hortatory and
decisional, which the Council is authorized to take under Chapter VII
with the exception of the recommendations covered by the Aus
tralian amendment to. article 2 (7).

The measures taken by the Council in the Congo case with respect
to Katanga were measures taken under Chapter VII. They may not
have been taken directly against a State but as pOinted out above when
the Security Council intervenes in the domestic domain the measures
may, but need not be directed against a State. They may be intended
to assist a State to quell a rebellion, insurrection, a guerilla campaign
or a secessionist movement which endangers intern~tional peace.

Certainly a settlement of the Katanga problem by persuasion would
have been preferable and Mr. Hammarskjold Jdid not abandon the
hope that it could be so settled. Hence his insistence as a corollary of
his non-intervention doctrine but perhaps also independently of it,
that the United Nations Force would use force only in self-defence
and to secure freedom of movement.

4. End of Katanga secession
The second .period of United Nations involvement in the Congo,

with U Thant as Secretary-General, may be said to begin with his
consultations with the Advisory Committee in the summer of· 1962.[61]
In his view while a solution of the Katanga problem had become
urgent for both the United Nations and the Congo, "there was no
mandate for the Uni,ted Nations to take the initiative in the use of
force to achieve the political objective of ending secession. .. . How
ever, the consensus in the Advisory Committee was that the existing
United Nations mandate was adequate and that there was no need
for further action by the Security Council."[62] There was, it is sub
mitted, need for a re-interpretation of the mandate. [631 In August

61 The earlier military operations in which the United Nations became involved
in Katanga during Mr Dag Hammarskjold's administration known as "Operation
Rumpunch", 28 August 1961 and "Operation Morthor" (a Hindu word for
("smash"), 13 September 1961, as well as the 5-18 December 1961 military
action undertaken at the beginning of U Thant's administration are omitted
for lack of space. "Operation Morthor" may well .. be justified in terms of. the
21 February 1961 Security Council Resolution. On all three of these actions
see Ernest W. Lefever, Crisis "in the Congo (1965), pp. 77-99, and Catherine
Hoskyns, The Congo Since Independence (1965), pp. 404-8; 41~28; 447-58.

62 Annual Report of the Secretary-General on the Work of the Organization, 16
June 1962-15 June 1963, GAOR 18th Sess., Supp. No.1 (A/5501), p. 1.

63 It may be noted that while the Security Council Resolution of 22 July 1960,
commended the Secretary-General for prompt action and the Resolution of
9 August 1960, confinned the authority given to him, subsequent resolutions
contain no such language. For background on the gradual stiffening of the
attitude of the Security Council and the increasing pressure from Afro-Asian
Members, see Hoskyns, loco cit., pp. 318 et seq., 350 f and 440 et seq.
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1962 the Secretary-General formulated the (CPlan of National Recon
ciliation"['64] for submission on a take-it-or-Ieave-it basis to the Central
Government of the Congo and Mr. Tshombe. The Plan covered in
outline proposals for constitutional arrangements, apportionment of
revenues and other matters for the peaceful integration of Katanga
in the Republic of the Congo. According to point C of phase 1, the
"Course of Action" outlined in the Plan, Katanga would be informed
that "the United Nations resolutions give the United Nations a right
to free movement of its military forces throughout the Territory of the
Congo" and "that the United Nations will exercise its right to freedom
of movement sh~uld a need for it arise". Pursuant to phases 2 and 3,
Katanga, if the proposal were not accepted within ten days, would be
subjected to increasingly coercive measures culminating in an
economic blockade and suspension of communications. Finally, if these
steps failed, additional measures might be taken according to, phase
4.£'65]

In the ensuing months there were various incidents, the United
Nations on 28 December 1962 embarked on implementing the Plan and
its primary objective by clearing all Katanganese roadblocks around
Elisabethville and establishing effective control in an area extending
about 20 miles around the city. [65a] In the Katanga area, United
Nations contingents advanced "in a two-pronged attack". The further
phase of the operations is best stated in the words of the official
summary:

"The first phase, which called for the removal of roadblocks, had been
successfully concluded in two days. Finding that all opposition had
crumbled and disappeared, the United Nations troops started to move
forward, and what was to have been essentially a probing and patrol
operation merged, in unanticipated and almost unavoidable manner,
into Phase II of the plan, which called for the troops to move to
Jadotville and Kolwezi. It was therefore found necessary to revise
the plan on the spot and to do some improvising. Indeed, the com-

64 Document S/5053/Add. 13, 26. November 1962, Annex I, and Report of the
Secretary-General to the Security Council, 4 February 1963, Document S/5240.
Bowett correctly points out, Ope cit., p. 22.9, that the Plan was never endorsed
by the Security Council. He argues that therefore ""there was room for doubt
whether the termination of secession was, per se, the proper objective for
the United Nations to pursue". On this point hardly any doubt seems possible
if .one reads the resolutions of the United Nations and not merely the inter
pretation placed on them by the late Secretary-General. With respect to the
first observation two remarks may be made: first, it is reasonable to assume
that the Plan was discussed with the Governments most directly concerned
in the Congo; and secondly, in view of the widely applauded expansion of
the powers of the Secretary-General by Mr Dag Hammarskjold, it seems
hardly fair t9 criticize his successor· for taking the initiative to end the secession
of Katanga even though this required a re-interpretation of the several
mandates conferred upon the United Nations Command by the Security
Council. In the present submission,. the overhaul was long overdue and the
Secretary-General acted in unison with his Advisory Committee in carrying
it out.

65 Document S/5053/Add. 13, Annex. I, SCOR, 17th year, Supp. Nov.-Dec. 1962,
p. 37 et seq.

65a For details of the harassment of the Force see Annual Report of the Secretary
General cited in note [62] supra, pp. 7-8.
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manding officers in the field had decided, in accordance with good
military practice, to exploit the situation and continue to advance. . ..
From 28 December to 4 January inclusive, a total of seventy-six
sorties ... were carried out. . .. The Katanganese Air Force was vir
tually annihilated ... as were all vital installations at the Kolwezi
Kengere base."[66]

In short, a brilliant military operation carried out for the first time in
history by a truly multinational anned force under United Nations
command. In order to make it possible, not merely military but som,e
juridical roadblocks had to be removed. After referring to the dif
ferences of interpretation among Member States and one might add
the Secretary-General Mr. Hammarskjold, the official summary states
as follows:

"The Organization, for its part, had adhered closely to two fundamental
principles laid down by the Council. First, it had respected the
principle of non-interference in the internal political affairs of the
Congo and had therefore refrained from intervening, beyond opposing
secession in general, as required by the Council's resolutions. Secondly,
it had also adhered to the principle of avoiding the use of force for
political purposesJ67] It was true, however, that the very presence
and activity of the United Nations Force in the Congo had been an
important factor in giving effective weight to the United Nations
opposition to secession. Not only had the United Nations never used
~rms at its disposal to further the political aims of any group or to
Interfere with the country's political processes, but force had been used
only in the most limited manner, with limited objectives, and no
military initiative had ever been taken except as a last resort."[68]

A remarkable metamorphosis of the prinCiples that the Force should
use arms only in self-defence, [69] should be impartial and concerned

66 Annual Report, p. 9.

67 Except, presumably, for opposing secession.

68 lbid., p. 13.

69 Referring to an earlier use of force, Rosalyn Higgins and Bowett claim that it
fell under the conditions prescribed for the exercise of an ~~anticipatory right
of self-defence» whereas the January 1963 action "falls less readily within the
scope of self-defence": Rosalyn Higgins, Ope cit., p. 233 f, and Bowett, Ope
cit., p. 202. Neither propOSition seems persuasive unless one clings to the
view expounded by the late Secretary-General Dag Hammarskjold .tha.t self
defence was the only condition for a permissible use of force. Referring to the
21 February and 24 Novemher 1961 Resolutions, Bowett observes: ~'Whilst

these Resolutions clearly entitled O,NUC to go beyond mere self-defence, they
cannot properly be regarded as authorising ~enforcement action,' or shifting
the constitutional basis of Article 42; both the Opinion of the Court and the
fact that no re-negotiation with contributing States took place support this
view, and, indeed" the Secretary-General throughout denied that enforcement
measures under Article 42 were authorised". Op cit., p. 176. As to the
Opinion, the Court deliberately declined to express any view as to which
articles supported the resolutions of the Security Council, and moreoVeT, the
Opinion was handed down before the re-interpretation of these resolutions
and the final action had taken place. A fonnal re-negotiation may not have
taken place, but was it necessary? One can easily sunnise that the con
tributing Members served on the Advisory Committee and were in an
excellent position to make their stands known to the Secretary-General without
embarking on formal re-negotiation.
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about its freedom of movement,[ 70 l had gradually but, one might say,
inexorably taken place. A casualty of the final operations was
Katanga's cCright of self-detennination".£71 l However, as to the nature
of these operations there can be little doubt: they were not n1erely a
cCpolicing"[72 l action or cCpeace-keeping operation". They were enforce-
ment measures in the material sense regardless whether based on
article 42 formally and expressly.
5. Conclusion

Was the achievement of the political objective of the territorial
integrity and independence of the Congo contrary to article 2 (7)?
As noted above, the wording of the final clause of this paragraph was
intended to exclude recommendations under article 89 relating to the
underlying dispute or situation. The c'Plan of National Reconciliation"
seems to run counter to this exclusion. However, it is submitted that
there was no incompatability. The Plan did not implicate another State
party to the dispute, only the Congo which accepted it on the one
hand and a rebellious province on the other. Therefore the situation
or dispute, although giving rise to a threat to international peace, was
domestic and internal.

The popular title "peace-keeping operation" or "policing operation"
frequently conferred upon the United Nations F'oTce in the Con.go has
obscured legal analysis. It is hardly necessary to insist that these terms
do not occur in the Charter, were not used in any of the Security
Council Resolutions with respect to the Congo, have no meaning other
than that given to them by whoever uses them, and, above all, they
cannot provide the starting point for any deductions concerning the
nature, scope, objective or limitation of the action actually authorized
and undertaken. The Advisory Opinion of the Court ill the United
Nations Expenses Case should be treated with caution in construing
the legal implications of the Congo action as it was handed down on
20 July 1962, that is, before the final phase of the operation which,
in the present submission, illuminated decisively its legal character.

For t1le purpose of legal analysis it would certainly have been desir
able for the Security Council to make exp,licit the grounds on which
it operated in the Congo. It is generally appreciated that the political
consensus in the Council was tenuous. Hence, more lee,vay was given
to the two Secretaries-General who were charged with implementing

70 Quaere, whether there is legal justification for the final action of the United
Nations Force in the "right of freedom of movement" provided for in the
Agreements between the United Nations and the Congo of 29 July 1960 and
27 November 1961. Cf. Bowett, op. cit., p. 203-5. See also Schachter, loco
cit., pp. 227-8. This proviso was imported from the UNEF experience and
was presumably concerned with port and communications facilities, in other
words, with the logistical and "house-keeping~' requirements of the Force.
If one looks to "freedom of movement" for a legal basis for the December
1962-January 1963 phase, one must take it in the sense in which it was used
in the "Plan of National Reconciliation" referred to at p. 155, ante.

71 Annual Report, p. 5. In· the light of subsequent events it might be said that
Mr. Tshombe lost Katanga but gained the Congo for a while at any rate.

72 Expenses Case, loco cit., p. 167.
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the several mandates given to the Force, than might have been
necessary had the members of the Security Council been in the posi
tion to compromise effectively their positions.

In construing article 2 (7), the Security Council's reference to
articles 25 and 49 is of no help except as an indication that the Council
operated within the ambit of Chapter VII of the Charter. The Security
Council referred, however, neither to article 39 nor to article 40. Yet
in spite of this reticence, neither Secretary-General Dag Hammarskjold
nor writers found any difficulty in locating the legal basis for the
several mandates given to the United Nations Force in these articles.
Reliance on article 40 seems to this \vriter at any rate hardly tenable,
as it is primarily concerned with provisional measures ~o be taken by
the parties involved in a situation. Be that as it may, neither article
39 nor article 40 require directly or by necessary implication the
limitations as to self-defence and domestic jurisdiction under which
the Force operated for a long time.

If in spite of the silence of the Security Council resolutions regard
ing articles 39 and 40, the operations in the Congo were construed as
being based on or derived from them, there seems to be no compelling
reason why a construction based on article 42 should be excluded. In
any event, in so far as the second part of article 2 (7) is concerned
it is not necessary to invoke article 42 specifically in order to bring
the United Nations action relating to Katanga within the orbit of the
second part of that clause. All that is required is that the measures
authorized and taken be substantively if not formally in the nature
of "enforcement measures under Chapter VII". It is submitted that they
were, and accordingly, it would seem to follow that the action of the
United Nations Force was legally unfettered by the domestic jurisdic
tion limitation contained in the first part of article 2 (7).




