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Some Aspects of Substance and Procedure
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The marriage between a priori rules and the essentially inductive
processes of the common law, although invariably fertile, is seldom a
happy one. Even where, as in England and Scotland, different legal
systems are to some extent controlled by a common legislature, the
hybrid offspring of the maniage have not been welcomed with any
great enthusiasm either by practitioners or by litigants and in a federa
tion of States, such as the Commonwealth of Australia, they are a
positive embarrassment.

The universally accepted rule that all matters of procedure are
governed wholly by the local or domestic law of the country to which
the court wherein any legal proceedings are taken belongs [1] may
work well enough within systems of law that are substantially codified
and where the code directs witll some degree of precision which
matters are to be treated as procedural and which as substantive.
Where, however, this essential question is left to be detennined by the
judiciary on an empirical basis, the rule loses its value as a juristic
signpost and m,erely serves as a starting point for an exercise in legal
semantics. Furthennore, where an inductive legal system is fettered
by a too rigid doctrine of binding precedent, the subsidiary rules
evolved by the judiciary in one particular context are only too
frequently applied in subsequent cases regardless of context. Thus, the
Statute of Frauds having been classified in the context of E.nglish
domestic law as procedural, [2] with a view to mitigating its more
obvious injustices, was again classified in Leroux v. Brown[3] as pro
cedural in the context of the rules of English private interna.tional
law so as to deprive a litigant of the remedy which the governing law
of his contract had conferred upon him..

The basic rule that matters of procedure should be governed by the
lex fori has all the deceptive attraction of apparent Simplicity and,
indeed, if put to the layman, without explanation before the com
mencem,ent of his action would, no doubt, be· accepted by him \vith
out question as the embodiment of common sense. He would, perhaps

1 Dicey, Chap. 32; Cheshire, Chap. 18; Cook, Chap. 6; Falconbridge, Chap. 13;
Goodrich, Chap. 5; Hancock, Chaps. 4 and 6; Robertson, Chap. 9; Wolff, SSe

213-227; Restatement, Chap. 12.
2 Crosby v. WtuUworlh (1805), 6 East 602; 102 E.R. 1419; Laythoarp v.

Bryant (1836), 2 Bing (N.C.) 735; 132 E.R. 283.
3 (1852), 12 C.B. BOl; 138 E'.R. 1119.
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rather disingenuously, suppose that the rule merely directed him to
fonn.ulate and to present his case to the court in accordance with the
formal rules that the court has laid down for the more efficient
administration of justice and the expedition of judicial remedies. At
the conclusion of his case he might well be excused a feeling of be
wildennent and even of resenbnent when he discovers, as did the
plaintiff in Leroux v. Brown, that a procedural requirement of the
court with which he was powerless to comply, far from expediting his
remedy has deprived him of it. If then a considerate judge states that
in the course of the action the successful defendant has cured the
procedural defect on the plaintiff's behalf so that although he must
lose today he may win .another day in the same court,[4] he may well
agree with Mr. Bumble's classification of the law as a whole.[51

It is one of the later misfortunes of the common law that in England,
at least, it has had superimposed upon it a much too rigid system of
binding precedent, which tends to ossify judicial pronouncements in
the interest of· certainty. Such pronouncements may pOSSibly have
been epitomes of jurisprudential wisdom in the social context of the
period when, they were uttered b,ut when they and the extensions
derived from them move into a different era the result can be, and
often is, confusion. In the case of the decision in Leroux v. Brown,
however, it was doubted almost from its inception[6] and there are
few writers who have discussed it without condemning it.[7l Never
theless, it has stood for over a century without being overruled and
it is doubtful whether today any court in a jurisdiction where the
Statute of Frauds, or legislation based upon it, is in force would have
the courage to ignore the decision. Furthennore, the position would
not be remedied b·y the repeal of the offending statute because Leroux
v. Brown is the child of a more insidious rule of wider application.
Its parent is the rule of English municip,allaw which purports to lay
down that statutory enactments which have the effect of merely
extinguishing the remedy but leave the right intact are to be classified
as procedural and therefore to be applied to all cases in which they
are the lex fori.lS]

4 See, for example, Popiw v. Popiw, [1959] V.R. 191, at p. 201, where
Hudson, J., expressed thA view that the respondenes affidavit sworn in con
nexion with that actlon oonstituted a sufficient memorandum to support a
subsequent action by the applicant.

5 Oliver Twist, Chap. 51: cClf the law supposes that, the law is a ass-a idiot ...,
and the worst I wish the law is that his eye may be opened by experience
by experience.'l' Cf. Mr Meaglesl's classification of beadles, note [41], post.

6 See the observation of Willes, J., in WiUillms v. Wheeler (1860),8 C.B. (N.S.)
299, at p. 316; 141 E..R. 1181, at p. 1188; and in Gibson v. Holland (1865),
L.R. 1 C.P. 1, at p. 8.

7 See, for example Cheshire, 6th 00., at pp. 53-4, and Dicey, 7th ed., at p. 56.
Exceptionally E. H .. Ailes, 39 Michigan Law Review, pp. 396 et seq., appears
to view the rule as innocuous.

8 British Linen Co. v. Drummond (1830), 10 B. & C. 903; 109 E.R. 683; Don
v. Lippmann (1837),5 Cl. & F. 1; 7 E.R. 303.
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However, even in the case of the parent rille, it is left to the court
to decide whether any given statute of the legislature of another
jurisdiction is intended to extinguish rights or merely to bar the
remedy. In Australia, a federation of States each of which subscribes
to the common law system, it might have been expected that there
would. be some substantial measure of agreement between the courts
of each State as to the classification of legislation in all of the States
of the Commonwealth but, as we shall see, in certain fields at least,
there has been wide disagreement. Of course, the whole question
of classification or characterization of statute law is fraught with
difficulty but little assistance can be derived from a passing reference
to Maine's often misquoted dictum that substantive law has at first the
look of being gradually secreted in the interstices of procedure.
Maine was, of course, speaking of the ascendancy of the Law of
Actions in the infancy of Courts of Justice[9] and it is to be hoped that
the courts of common law both in England and in Australia have
passed that stage of development without having regressed into its
second manifestation. What is important to appreciate in a continually
developing system of law is that some processes which were on,ce
considered to be the only method of determining disputed questions
of fact no longer exist and that it is the worst kind of fallacy to assume
that what has replaced them, partakes of their nature. For example,
because in the Middle Ages the judicial process in civil actions had
not evolved a better method of ascertaining the truth of disputed
questions of fact than the procedural devices of compurgation and the
verdict of a jury, who were more often than not fictitiously assumed
to have been acquainted with the facts, it does not follow that the
modem law of evidence must be characterized as procedural. The
plain fact of the matter is that the mediaeval compurgators and jurors
had no more to do with the law of evidence than some of the modem
rules of evidence have to do with the search for truth. [10]

Conversely in a developing system of law it is not impossible for
what were once substantive rights to have becom.e matters of pro
cedure and all that is really important is to be able to recognize that
this has in fact happened, although it may be a matter of some dif
ficulty to pinpoint the precise time at which the transfonnation took
place. A striking example of this transformation is afforded by the
decree for restitution of conjugal rights.

When matrimonial causes were within the sole jurisdiction of the
ecclesiastical courts there is no doubt that the general marital duty
of one spouse. to cohabit with the other vested a correlative substantive
right in that other. The right was enforceable by the very real threat
of excommunication and for many years after matrimonial causes had
been brought within the jurisdiction of' the lay courts the right was

9 Early Law and Custom, at p. 389.

10 Readers of the Old Munster Circuit· will recall the salutary admonition of
-Boyd, J., at p. 116: "1 don7t want evidence; I want the troth/'
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enforced either by attachment or by sequestration. [Ill Gradually, in
a deteriorating social climate, the judiciary declined- to make orders for
attachment or for sequestration and an application for restitution of
conjugal rights became a mere procedural device used either to obtain
access to superior courts with a view to obtaining an order for main
tenance or to provide evidence upon which to base a subsequent
petition for desertion.[12]

Nevertheless, tlle difficulty of distinguishing between procedural
matters and substantive law must not be underrated and that difficulty
has not been diminished by the failure of the legislature to state what
legislation is to be regarded as substantive and what is to be treated
as procedural. Moreover, although unifonn. laws can do much towards
limiting the operation of the problem, they cannot provide a final
answer in all cases. There must of necessity be a residual body of
law in each State designed to deal with conditions, eitller temporary
or pennanent, that are peculiar to that State. The difficulty of this
aspect of ch.aracterization or classification frequently arises in the
application of the rule that enactments which merely bar the remedy
witho'ut extinguishing the right are to be classified as procedural[13]
and it is proposed to exanline three of the circumstances in which,
Australian courts have been presented by State legislatures with the
opportunity of applying it.

1. Statutes of Limitation

111e traditional view is that statutes of limitation are to be classified
as procedural, if they merely bar the remedy and as substantive
where they bar the right. However, until recent years this aspect of
State legislation was unifonn throughout Australia and therefore the
qUestiOll of classification of limitation provisions presented no problems
of inter-State conflict. BrieHy, in each of the States the limitation pro
visions with regard to actions for the recovery of land were prescrip
tive in that they operated to extinguish title to the land, [14] whereas
the provisions dealing with personal actions, including the right to
recover movable property in specie, operated to bar the remedy only,
without extinguishing the right. It followed that statutory limitations
on the right to recover land were classified as substantive and as such
a matter for the lex situs, whilst those governing personal actions were
regarded as procedural and a matter for the lex fori. f1lS )

11 Maler o. Miller (1870), L.R. 2 P. & D. 54.

12 Attachment has now been abolished by the Mabimonial Causes Act 1959,
s. 64 (Commonwealth).

13 See note [8], ante.

14 Because the lex situs governs the question of title to land, the varying effects
of the State Real Property Acts with regard to the effect of adverse possession
on titles registered under the Torrens system raise no problems of inter-state
conflict.

15 See note [8], ante.
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In 1939 the English Limitation Act introduced similar provisions
with regard to the recovery of movable property to those which had
previously applied only to ~e recovery of land so that in certain cases
the title of the owner of the property is extinguished in addition to
his personal right of action being barred. These provisions have been
substantially re-enacted in Victoria without any material alteration
and in Queensland with. only one substantial modification. [16] The
Victorian Limitation of Actions Act 1958, provides:-

"5. (1) The following actions shall not be brought after the expiration
of six years from the date on which the cause of action accrued:-

(a) Actions founded on simple contract (including contracts
implied in law) or founded on tort ....

6. (1) Where-
(a) any cause of action in respect of the conversion or wrongful
detention of a chattel has accrued to any person; and
(b) before he recovers possession of the chattel, a further con
version [17] or wrongful detention takes place-

no action shall be brought in respect of the further conversion or
detention after the expiration of six years from the accrual of the
cause of action in respect of the original conversion or detention.
(2) Where-

(a) any such cause of action has accrued to any person; and
(b) the period prescribed for bringing that action and for bringing
any action in respect of such a further conversion or wrongful
detention [17] as aforesaid has expired; and
(c) he has not during that period recovered possession of the
chattel-

his title shall be extinguished."[18]

The effect of these provisions would appear to be that where there
has been only one conversion or detention, the owner's title to the
chattel is not extinguished and only his right of action is barred.[19l
It follows that in such a case the provisions of s. 5 (1) apply and are
to be classified as procedural. Where, however, there is more than one
conversion or detention, or a conversion and a detention, s. 6 will
apply and, because its effect is to extinguish the owner's title it must
be classified as substantive law.

In all of the other States and in the Capital Territories, their respec
tive statutory provisions with regard to the limitation of actions in

16 See note [18], post.
17 Italles supplied.

18 The Queensland Limitation Act 1960, s. 10 (2), has the additional words:
"as against any purchaser, mortgagee or any other person having a title to or
an interest in the chattel bona·fide for value." It would appear that the
Victorian Act enables a receiver of stqlen property to obtain a title to the
exclusion of the rightful owner and, if so, it constitutes an open invitation
to receivers of stolen property to make Victoria into an antipodean Alsatia.

19 Preston and Newsom, 3rd 00., at p. 42, suggest that a single conversion
extinguishes the owner"s title under s. 3 of the English Limitation Act 1939.
With respect, neither the case cited (R.B. Policies at Lloyd"s v. Butler,
[1950] 1 K.B. 77, where there were two conversions, one by the thief and
one by the purchaser from him), nor· the wording of the section ( identical
with that of the Victorian section) supports that suggestion.
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cases of detinue and conversion operate merely to bar the remedy
and not to extinguish the owner's title. It follows that the legislation
of those States must be classified as procedural. In view of the modem
facilities for movement from one State to another, this diversity of
legislation creates conHictual pOSSibilities, which, however stimulating
they may be to academic lawyers, are likely to drive judiciary, prac
titioners and examinees to distraction.

For example, suppose that A, who lives in Melbourne and who has
a valuable collection of Australian paintings in his home, lends the
collection to B, for the purpose of an exhibition that B is organizing
on behalf of charity in Hobart. B absconds with the exhibition takings
and when A recovers his collection he discovers that one of them by
an artist, who at that time is little known, is missing.. More than six
years later A discovers the missing painting in the home of Z in
Melbourne. Further inquiries reveal that Z bought it from Y in
Melbourne less than a year ago; that Y bought it from X in Hobart
nearly three years ago and that X had bought it from B in Hobart
more than six years ago. Z rejects A's request to restore the painting
to him, and by this time the artist who painted it has become world
famous and the painting is extremely valuable.

Having posed this problem, the writer hastens to say that he has no
intention of attempting to solve it, but merely wishes to draw attention
to some of the more obvious difficulties that will confront the Court
whether A brings his action in Victoria or whether he brings it in
Tasmania. Indeed these difficulties will have to be faced by A's
legal advisers in deCiding whether to proceed in Victoria or in
Tasmania.

If A sues in Victoria it is assumed, with some misgivings, that his
cause of action must be in conversion against either or both Z and Y,
because, not only does Z's sale constitute a conversion, but the better
opinion appears to be that so does Y's purchase.[201 No)V, it appears
that if, and it seems to be the only line of defence open to them on
the facts, ~ and Y wish to invoke the Victorian Limitation of Actions
Act, they can do so only if the court will permit them to introduce
one or the other of the conversions occasioned by the sale by B to X
in Hobart more than six years ago.

At this stage we must unfortunately take a look at another of the
less creditable rules of English and Australian private international
law. This is the rule in Phillips v. Eyre, [211 which purports to lay
down that a court cannot assume jurisdiction in an action based upon
a wrong committed outside of its jurisdiction unless the act complained
of would have constituted a tort if it had been committed within its
jurisdiction and is also unjustillable under the law of the State in

20 Wilkinson v. King (1809L 2 Camp. 335; 170 E.R. 1175; Hilbery v. Hatton
(1864), 2 H. & C. 822; 159 E.R. 341; Restatement, S. 229.

21 (1869), L.R. 4 Q.B. 225; (1870), L.R. 6 Q.B. 1. Applied in Koop v. Bebb,
[1952] A.L.R. 37; 84 C.L.R.629. For a detailed criticism of the rule see
Cheshire, 6th eel., Chap. 10.
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which the act was perfonn.ed. As far as the writer has been able to
discover this much criticized rule has never been applied except with
the end in view of giving the plaintiff a remedy in resp,ect of a wrong
suffered outside of the jurisdiction. If, however, it is to be invoked
in the instant case, it means that the Victorian court will be asked to
pennit a tort committed in another State to defeat the right and
remedy of a plaintiff suing for a tort commlitted within Victoria.
Again, even if the court were prepared to hold. that the conversions
committed in Tasmania were sufficient to bring into operation s. 6 of
the Victorian Limitation of Actions Act, there would remain the
difficulty of proving the conversions. B has absconded and it would be
difficult to compel X to come to Victoria to give evidence of the
sale and purchase on which the conversions are 'based.

The matter is in no way simplified if the Victorian court attempts
to deal with the question on the basis of title. The leading case in
which that approach was adopted turned on the fact that, prior to the
tort alleged to have been committed within tlle jurisdiction, a valid
title had passed to the defendant under a sale abroad which, although
it would have amounted to a conversion under English law, had it
taken, place in England, constituted a valid disposition in the country
where it took place. It will be recalled that in Gammell v. Sewell[22]
the plaintiff, an Englishman, had shipped timber belonging to him
from a Russian port on a Prussian vessel. l~he ship having been
wrecked off the Norwegian coast, the master of ilie vessel sold the
timber in Norway to the defendant, a Norwegian, and under Nor
wegian law tlle sale passed a valid title to the purchaser. The defen
dant subsequently brought the timber to England and when he refused
the plaintiff's request to return it to him, the plaintiff sued for
damages for conversion. Although the alleged conversion took place
in England, the action failed, because the court found that the
defendant had acquired a valid title to the tinlber in Norway. How
ever, Gammell v. Sewell does not assist us to find an answer to our
problem, because none ,of the transactions that occurred in Tasmania
operated to vest a valid title in anyone under Tasmanian law and,
even if they were considered to be relevant, thE~ Tasmanian provisions
as to limitation of actions in conversion do not operate to extinguish
the owner's title. [23] If, on the other hand, A is advised to proceed
in Tasmania, although under the rule in Phillips v. Eyre, the Tas
manian court may assume jurisdiction in an action against Z, difficulties
immediately arise with regard to effecting service on him unless he
comes to Tasmania, because the alleged tort was not committed in
Tasmania. However, if he sues y this difficulty does not arise because
Y committed the tort of conversion within the jurisdiction when he
bought the painting from X. Moreover, an action against Ywill not

22 (1858),3 H. & N. 617; 157 E.R. 615; (1860),5 H. & N. 728; 157 E.R. 1371.

23 Mercantile Law Act 1935, s. 3. However, under s. 4 if the plaintiff was
overseas at the time when his cause of action accrued, time does not start
to run until his return.
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be barred in Tasmania because the Mercantile Law Act 1935 of that
State merely bars the remedy as from the accrual of the cause of
action on which the claim is based and takes no account of previous
detinues or conversions by persons other than the defendant.

However, it would appear that any action against X will be barred
because he committed a conversion when he bought from B more
than six years ago and it seems that in the circumstances the sale to
Y did not constitute a fresh conversion by X. As was said by the High
Court in Thomas Brown and Sons Ltd. 1). Fazal Deen,[24] the general
rule is that where there has once been a complete cause of action
arising out of contract or tOTt, the statute begins to run, and sub
sequent circumstances which would but for the prior wrongful act
or default have constituted a cause of action are disregarded.

Without arriving at any firm conclusion there appears to be some
probability that A's only remedy will be against Y in conversion [251
and that may be of small consolation to him, because, if the Tasmanian
court adopts the accepted rule as to damages in conversion, the amount
awarded toA will be the value of the painting at the date of the
conversion. Prima facie this would be the price paid by Y to X nearly
three years ago, whereas had A been able to succeed in detinue he
would have recovered damages on the basis of the enhanced value of
the painting at the date of the judgment.[261

These are some of the problems and it is submitted that they are
quite unnecessary, because they arise solely out of the fact that there
is not one uniform law governing lirnitation of actions in all States of
the Commonwealth. Without any pretence of omniscience, it is difficult
to visualize circumstances peculiar to any individual State that would
prevent uniform legislation in this field, especially when it is remem
bered that each of the States accepts and administers a system of
justice based upon the same common law. The fact that each State
may subscribe to and in practice attempt through its courts to apply
the same principles of private international law does not resolve the
inevitable conBicts. It is clear that in certain fields, if conBicts, which
must inevitably bring the law into disrepute in the eyes of the layman,
are to be avoided, a large measure of uniformity both in substantive
and in procedural law must be achieved. With this end in view it is
not unprofitable to examine a field in which conflicts were not un
common but ·in which they have either been reduced to a minimum
or possibly eliminated by the introduction of uniform legislation deal
ing not only with the substantive law but also the practice and pro
cedure connected with it.

24 (1962), 108 C.L.R. 391, at p. 412; [1963] A.L.R. 378, at p. 382, per curiam,
Kitto, Windeyer and Owen, JJ.

25 Unless, of course, he has not been in Tasmania since B~s sale to X, in which
case time will not have started to run in favour of either B or X. See note
[23], ante.

26 See generally Fleming, Law of Torts, 2nd 00., pp. 73-8, and Paton, Bailment
in the Common Law, pp. 404-11.
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2. Suspension of remedies and of substantive rights

We have already observed that the rule classifying statutory pro
visions which operate to extinguish rights as substantive and those
which merely bar the remedy as procedural is one of general applica
tion in all the States of the Commonwealth. However, there is another
class of legislation which neither extinguishes the right nor bars the
remedy but merely suspends the operation of each. In the past con
Hictual problems dealing with this type of legislation have, in the
main, arisen in the field of matrimonial law, in which, although some
fonn of suspension of the operation of the decree of dissolution was,
and still is, common to all of the States, there were fonnerly variations
both as to the period of suspension and as to the methods used to
render the decree operative after the period of suspension had
expired.

The cases decided before the Matrimonial Causes Act 1959 had
brought uniformity to this aspect of matrimonial law are still instruc
tive when the classification rules of private international law have to
be considered. Indeed, they provide striking examples of the confusion
that arises from attempting to apply a general rule to all forms of
action without regard either to the subject matter of the action or to
the principles upon which the court claims to exercise jurisdiction. For
example, is it juristically sound to apply the same rule of classification
to cases where the court may claim jurisdiction only upon the basis
of either the domicile of both parties or residence of one of the parties
as is applied to cases where the mere presence of the defendant at
the time of the service of the writ is sufficient?

In White v. White, [27l an action in the Supreme Court of Victoria
for divorce on the ground of desertion, the petitioner and the respon
dent were domiciled at all material times in the State of Western
Australia. Nevertheless, because the petitioner had been resident in
Victoria for not less than one year immediately preceding the presen
tation of the petition, the Victorian court had jurisdiction under the
provisions of Part III of the Commonwealth Matrimonial Causes Act
1945. However, that Act directed the court to apply the law of the
parties' domicile, other than the law relating to practice and pro
cedure. Unfortunately the Commonwealth Act, having created a
conHictual breeding ground by the introduction of the dichotomy of
residence and domicile, did not in this very limited field of matrimonial
causes define what matters were to be treated as practice and pro
cedure. Thus, it was left to the Victorian Supreme Court to decide
whether or not the provisions of the Western Australian Supreme
Court Act as to the method of making the decree nisi absolute and as
to the length of time that must elapse before that could be done were
to be applied as part of the substantive law of the parties)' domicile or
to be ignored as relating to practice and procedure.

27 [1947] V.L.R. 434.
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The court was unanimous in holding that the Western Australian
provisions were to be classified as procedural and that therefore, the
comparable provisions of the Victorian Marriage Act 1928 must be
applied as the lex fori. Now, with respect, there is little doubt as to
the correctness of the court's decision in so far as it concerned the
method of making the decree absolute but its classification of the
legislation suspending the operation of the decree is open to doubt
and, as we shall see, has been doubted.

It appears to be established that a decree nisi of divorce operates to
confer a substantive right upon the successful petitioner, even though
that right may be divested by the subsequent refusal of the court to
make the decree absolute, after cause has been shown; in the words
of Lord Wright: "The order nisi in truth determines the sta~s of the
parties though its final operation is suspended and it is subject to a
contingency". [28] '<'

In classifying the provisions as to suspension of the decree as pro
cedural, the Victorian Supreme Court, although it referred to Sir
George Paton's warning as to the inherent difficulty of drawing a
clear line between matters of substantive law and matters of pro
cedural law, appears to have paid scant regard to it.[29] Instead it
purported to rely upon the distinction adumbrated by Sir John Sal
mond when he said: "Substantive law is concerned with the ends
which the administration of justice seeks; procedural law deals with
the means and instruments by which those ends are to be attained.
The latter regulates the conduct and relations of courts and litigants
in respect of the litigation itself; the former determines their conduct
and relations in respect of the matter litigated". ['30]

The purpose of the interval between the pronouncement of the
decree nisi and its being made absolute was stated by Lord Wright, in
Fender v. St. John-Mildmay,['31] to be solely to enable the King's
Proctor or other member of the public to show cause, if any, as to
why, as a matter of public interest, the decree should not be made
absolute. If that is the case it is pertinent to examine some of the
causes that may be shown to prevent the decree from being made
absolute.

If we consider three of the more important bars to divorce, namely
collusion, connivance and condonation it can be stated with some
degree of certainty that of the three only collusion goes exclusively
to the cCconduct and relations of courts and litigants in respect of the
litigation itself". On the other hand, whether the matrimonial cCoffence"
or the status of marriage itself is taken to beccthe matter litigated" it
would ap·pear that condonation and connivance substantially, if not

28 Fender v. St. John-Mildmay, [1937] 3 All E.R. 402, at p. 429; [1938] A.C. 1,
at p. 45.

29 White v. White, [1947] V.L.R. 434, at p. 438, citing Paton's Jurisprudence,
1st ed., at p. 442.

30 White v. White, [1947] V.L.R. at p. 438, citing Salmond's Jurisprudence>
lOth ed., at p. 476.

31 [1937] 3 All E.R. 402, at p. 429; [1938] A.C. 1, at p. 8.
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entirely, constitute CCconduct and relations in respect of the matter
litigated" and, therefore, in accordance with Sir John Salmond's
fonnula are to be treated as matters of substantive law. It follows
that on this analysis the object of suspending the operation of the
decree is to allow a possible investigation of the validity of the decree
on the basis of either procedural or substantive requirements.

That the line of demarcation between practice and procedure on the
one hand and substantive law on the other is not so clearly delineated
as the Victorian Supreme Court assumed it to be was demonstrated in
three cases, heard contemporaneously by the Supreme Court of New
South Wales.[32] In those cases the court agreed with the decision in
White v. White in so far as it related to methods of making the decree
absolute. I-Iowever, in delivering judgment, Bonney, J., clearly in
dicated that, in his opinion, provisions laying down the period of time
that must elapse before the decree can be made fully operative are
matters of substantive law. His Honour said: ~'The institution of mar
riage as a permanent union between one man and one woman forms
the very foundation of the organisation of society as the law recog
nises it. Therefore, it became necessary to find some m,eans of giving
effect to the right and interest of the public in the preservation of
marriage as a national institution-the right and interest of the public
to prevent the law dealing with dissolution of marriage from being
abused in particular cases. The method of giving effect to such right
and interest was by dividing the court's order into these two parts
and by interposing an interval which was considered sufficient to give
the public a reasonable opportunity for intervention. I feel no doubt
that the division of the decree was invented for' this purpose, and
not as a mere procedural nuisance, and that as it deals essentially
with rights of third parties, the actual division of the decree into
two parts is a matter of substantive law, and not of procedure or
practice. When, however, tlle necessary time has elapsed, which Par
liament has considered sufficient for the assertion of the public right,
the particular method by which the decree is then completed is, in
my view, a matter of procedure".[33]

This question of legislation which suspends the operation of a decree
of dissolution of marriage was considered in a somewhat different
context by the High C'ourt of Australia in Miller v. Teale.£341 In that
case a husband, domiciled in New South Wales, petitioned the
Supreme Court of that State for a decree of nullity of marriage. He
alleged that when he went through a form of marriage with the
respondent at Grafton in New South Wales, she \vas already married.
The evidence showed that the respondent's previous marriage which
had been celebrated in South Australia, where she and her husband
were domiciled, was the subject of a decree absolute made on the

32 Thornton v. Thornton, Taylor v. Taylor, Ottaway v. Ottaway (1948), 65 W.N.
(N.S.W.) 87.

33 65 W.N. (N.S.W.) 87, at p. 89.
34 (1954), 92 C.L.R. 406.
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same day as the ceremony of marriage in Grafton. The court pro
ceeded on the basis that the decree had been pronounced in Adelaide
before the ceremony in Grafton and that, in consequence the respon
dent had, on the pronouncement of the decree, immediately acquired
a domicile of choice in New South Wales. However, under section 17
of the South Australian Matrimonial Causes Act 1929, although a
decree had been made absolute, the parties to the dissolved marriage
were not pennitted to re-marry within three months of the decree
being made absolute. It was accepted by the High Court that the
purpose of this provision was to suspend the substantive rights of the
divorced spouses to re-m.arry until the time for lodging an appeal
against the decree had expired. Then, having held that the prohibition
was not penal in intention, the High Court found that, in spite of her
newly acquired New South Wales domicile, the respondent was at the
time of the Grafton marriage still under the disability imposed by the
legislation of her fonner domicile.

The High Court did not expressly address itself to the question of
whether the suspension of the full operation of the South Australian
decree was a matter of substantive law or a matter of practice and
procedure. However, as it was sitting as an appellate court of New
South Wales, and because it decided that the South Australian pro
visions were applicable, it must be taken as having decided that those
provisions were a matter of substantive law.

In each of the cases which we have considered, the difficulties
that arose resulted from the lack of unifonnity of the matrimonial
laws of the constituent States of the Commonwealth an.d the difficulties
were further aggravated by the dichotomous impact of domicile and
residence. Here the remedy was apparent and comparatively simple,
namely uniformity of the law relating to the dissolution and nullity of
marriage. Nevertheless, it was equally clear that it would not be
sufficient to unify the substantive grounds upon which a decree might
be granted. Because of the difficulty, inherent in the classification of
suspensory provisions as either procedural or substantive, it was
essential that such provisions should be made uniform and this has
now been achieved by the Matrimonial Causes Act 1959.

In the field of matrimonial causes unifonnity of State law and
procedure has supplied the solution to most inter-State conHichIal
problems but uniformity of municipal laws cannot of itself solve all
conHictual problems. Indeed, in the sphere of matrimonial causes
State unifonnity was only practicable b.ecause the bulk of the popula
tion in each State subscribes to an identical concept of marriage, that
may be described as the Anglo-Christian concept. The fact that
uniformity is not a viable proposition in all cases was recognized,
tacitly at least, when the operation of the Matrimonial Causes Act
1959 was restricted to the States and to the Capital Territory. Clearly,
unifonnity between the States and those Territories in which the bulk
of the population does not subscribe to the Anglo-Christian concept
of marriage would not have been practicable. However, ethnic and
religious differences are not the only factors that militate against
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uniformity. In a federation of States of vast geographical extent widely
diverse climatic conditions and economic factors must of necessity be
catered for by legislation of purely local application. Such legislation
cannot be eliminated by uniformity and inter-State conHictual
problems must inevitably result from it.

3. State Moratorium Acts

The peculiar legislative needs of a particular State may be governed
by many different factors;, as for example hous.ing shortage, local
catastrophes, such as Hoods and drought, and the need to encourage
the local development of industrial and economic enterprises within
the State.

One form that such legislation has taken in the past, and there is no
reason to suppose that it will not do so again, is the suspension and
transformation of contractual remedies against classes of persons who
have been adversely affected by economic conditions. It is not in
evitable that the distress which a particular State legislature en
deavours to alleviate must also exist in other States of the Common
wealth. However, if that legislation is to be fully effective in affording
protection to the residents of the legislating State, it must of necessity
be recognized and enforced by. the courts of the other States of the
Commonwealth. If, on the other hand, the effects of such legislation
can be avoided by recourse to the courts of other States its objects
will in many cases be frustrated.

That recourse can be had in such cases to the courts of other States
is due to the rule of English and Australian private international
law which gives jurisdiction to the courts of a State in personal actions,
such as contract and tort, where the defendant is physically present
in the State when he is served with the writ in the action. [35] Fur
thermore, although the court may decide that the law of the State in
which the defendant resides is applicable, it may, and has in the past,
decided that measures enacted for the protection of the defendant by
the legislature of his State of residence are purely procedural and
therefore protect him only from action in the courts of his own State.
The conflict that may arise in such cases is strikingly illustrated by
two decisions of the High C:ourt of Australia, in each of which the
court, sitting as an appellate court from the Supreme Court of Victoria~

had to consider the application of the New South Wales· Moratorium
Act 1930-1931.

In Noske v. McGinnis, [36] the plaintiffs had entered into a contract
in New South Wales to sell to the defendant a pastoral property
situated in that State. The purchase price was to be paid in part by
the transfer to the plaintiffs of the defendant's equity of redemption
in a hotel property in Melbourne. The defendant refused to complete
the transfer of the equity of redemption and the plaintiffs sued in the
Supreme Court of Victoria for damages for the breach of the contract.

35 Cheshire, 6th ed., pp. 107-9; Dicey, 7th 00., pp. 22-7, 179-81.
36 (1932), 47 C.L.R. 563.
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At the trial of the action the defendant sought leave to amend his
defence so as to plead that (a) the proper law of the contract was
that of New South Wales and (b) if that were so, the plaintiff's right
,of action was barred by the operation of the New South Wales
Moratorium Act 1930-1931. The trial judge refused leave to amend
and the defendant appealed to the High Court.

The High Court was unanimous in dismissing the appeal. It held
that it was not necessary for it to decide what was the proper law
of the contract, because, even if it were that of New South Wales,
section 25 of the New South Wales Mqratorium Act operated only
to suspend remedies and not to extinguish rights so that the section
was merely procedural and could be ignored by a Victorian court.

In Merwin Pastoral Co. Pty. Ltd. v. Moolpa Pastoral Co. Pty.
Ltd. [37] the plaintiff, a company incorporated in Victoria, whose
principal office was also situated in Victoria, agreed to sell a pastoral
property situated in New South Wales to persons resident in that
State as agents for a company which was not then fonned. The com
pany was later incorporated in Victoria and adopted the contract.
However, both companies were registered in New South Wales for
the purpose of carrying on business and did in fact carry on a sub
stantial amount of business there. The plaintiff company sued the
defendant company and the persons who had negotiated on its behalf
in the Supreme Court of Victoria to recover instalments of the pur
chase money due under the contract of sale. The defendants pleaded
that, the proper law of the contract being that of New South Wales,
the New South Wales Moratorium Act 1930-1931 was a complete
answer to the plaintiff's claim.

The trial judge held that the proper law of the contract was that
of Victoria and, therefore, the New South Wales Act was no defence
to the action. The defendants appealed to the High Court. Although
there was some variation in the reasons given, the High Court was
unanimous in holding that the proper law of the contract was that of
New South Wales and that the New South Wales Moratorium Act
was a complete defence to the plaintiff's claim. The question as to
whether the provisions of s. 25 of that Act were substantive or pro
cedural was not expressly decided. However, because the High C'ourt
was sitting as an appellate court from the Supreme Court of Victoria,
it must have assumed, contrary to its earlier decision in Noske v.
McGinnis, that the provisions of the section were a matter of sub
stantive law.

Now, whatever these two cases may be taken as having decided and
although they appear to have left the law in some confusion, they
none the less serve to emphasize the difficulty, indicated by Sir George
Paton, [38] that confronts a court whenever it is called upon to decide
whether any given enactment should be treated as a matter of sub
stantive law or merely as laying down rules of practice or procedure.

37 (1933), 48 C.L.R. 565.

38 See note [29], ante.
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It is instructive, and it is hoped not impertinent, to compare the
observations of the members of the court in each case as to the nature
of the moratorium provisions and this may be done most conveniently
in tabular form:-

Noske v. McGinnis
Rich, J., at p. 586:

"The section ... does not ex
tinguish rights and intends
only to suspend remedies."
Starke, J., at p. 589:

"The Act does not discharge or
extinguish the obligations of
the contract but suspends the
personal remedy during the
operation of the Act ..."
Dixon, J., at p. 590:

"This provision does not dis
charge liabilities or extinguish
rights, but limits remedies."
Evatt, J., at p. 593:

" ... contractual rights are not
destroyed nor are contractual
liabilities discharged."

McTiernan, J., at 'p. 600:
concurred in the judgment of
the court, holding the pro
visions to be procedural.

Merwin v. Moolpa
Rich, J., at p. 572:
"It is a provision extinguishing
obligations."

Starke, J., at p. 579:
"If the law of New South Wales
governs the obligations of the con
tract then the Moolpa Co. Pty.
Ltd. cannot recover in this action."

Dixon, J., at p. 572:
"It is a provision extinguishing
obligations."

Evatt, J., at pp. 582-3:
"If so, it is conceded that the
action must fail because by the
... Act the purchaser's interest
and mortgage obligations must for
the purpose of the present action,
be regarded as void and of no
effect... I am of opinion that the
concession ... was rightly made."
McTiernan, J., at p. 589:
"The proper law of the contract
being that of New South Wales,
there is no sound reason for declin
ing to hold that the provisions of
these Acts are 0 f such a character
that they should not be held by a
Court in Victoria to apply to the
contract."

Although the earlier decision was not expressly referred to in any
of the judgments in the Merwin Case, it is submitted that the reversal
of the classification of the Moratorium Act can be attributed only to
the fact that after the earlier decision and before the action had been
started in the Merwin Case the Act had been amended by the addition
of a further subsection (subsection (7) ), to section 25. Thus amended,
the relevant sections of the Act were as follows:-

uII. (2) For the purpose of this Act an agreement for the sale and
purchase of land shall be deemed to be a mortgage of such land to
secure payment of the unpaid purchase-money and interest thereon,
and fulfilment of the· conditions set forth in the agreement.
25. [Inserted by Act No. 43 of 1931 before Noske v. McGinnis].

( I) After the commencement of the Moratorium (Amendment) Act
1931, no action, suit, or proceeding shall be commenced nor shall
any action or proceeding already commenced be continued for breach
of any covenant, agreement, or condition expressed or implied in
any mortgage of real property, except as hereinafter provided.
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(4) Nothing contained in this section shall alter or abridge any of
the rights or remedies of a mortgage to sell the mortgaged real
property ... , or to obtain foreclosure or possession or to appoint a
receiver of the income of the mortgaged real property or of any
part thereof, ...
(6) This section shall extend to a contract of sale of real property.
(7) [Inserted by Act No. 66 of 1931 after Noske v. McGinnis but
before the Merwin Case].
That subject to subsection (4) hereof, notwithstanding anything in
this or in any other Act contained, all covenants, agreements, or
stipulations by a mortgagor for the payment or repaynlent of any
mortgage moneys secured by a mortgage of real property shall except
for the purpose of enabling a mortgagee to exercise all or any of
his rights against the mortgaged property, be void and of no effect for
any purpose whatsoever."

It appears, then, that the two cases are reconcilable only upon the
basis of a rigid rule of interpretation that the words, ~~no action shall
be commenced" can mean only that the remedy is barred, whilst, on
the other hand, the words, whatever their context, '"be void and of no
effect':J, can mean only that the plaintiff:Js right is extinguished. [39]

Such an interpretation clearly ignores the manifest intention of the
legislature as evidenced by the name of the Act itself. That intention
was neither permanently to bar remedies nor permanently to ex
tinguish rights but to suspend both. [40] Indeed, even its temporary
effect was to substitute one set of rights and remedies for another.

It is hoped that enough has been said to demonstrate that, although
the primary rule which refers matters of practice and procedure to the
lex fori may be sound in itself, it becomes a source of confusion, if
what are to be regarded as matters of procedure and what are to be
regarded as matters of substantive law are to be decided solely on
the literal meaning of the words used by the legislature regardless
of the context in which they are used.

C'onclusions

The very limited field which has been surveyed in this article is
not an isolated phenomenon but is, unfortunately, typical of the
development of statute law and of its interpretation by the courts in
Australia. Before Federation it may have been und,erstandable, if not
excusable, that each of the then colonies should adopt, with little or
no modification, the legislation of the mother country and, in con
sidering the suitability of such legislation, if it oonsidered it at all, to
direct its attention solely to its own municipal requirements. To con
tinue the process after federation is not only a negation of the Con
stitution but a most dismal example of what has been aptly described
as "our English holding-on by nonsense, after everyone has found it

39 For criticism of literal interpretation of statutes in general, see the obseTVations
of Viscount Simonds in Attorney-General v. Prince Ernest Augustus of
Hanover, [1957] A.C. 436, at pp. 460-61, and for a criticism in the particular
context of classification in conHictual problems, see Cheshire, 6th ed., p. 54.

40 The Act together with the amending provisions was in fact repealed by Act
No. 57 of 1932.
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out".£41] The legislators of the States of the Commonwealth appear
to have been more concerned with demonstrating their independence
one from another than with the interdep·endence which must be of
the essence of federation. In the field of inter-State conflicts the
judiciary appears to have been content to accept conHictual rules from
a jurisdiction that, as yet, has not had to concern itself with the
problems of Federation, and in so doing has largely ignored the pro
vi~ions of the Constitution as to full faith and credit.

There is probably 110 section of the Constitution that has received
so little attention either from judiciary, legislators, or text writers as
has been accorded to section 118.[42] The Commonwealth legislature,
having provided machinery for the registration and execution of
sister-State judgments and for the extra-State service of State pro
cess,[43] has left the much more difficult question of full faith and
credit in the mutual recognition of State legislation to be decided by
the courts. The courts on the whole have ignored the problem and on
the few occasions when it has been mentioned have appeared to con
sider that full faith and credit is satisfied provided that the forum in
considering the legislation of a sister-State has classified that legisla
tion according to the rules evolved for the classification of the legis
lation of foreign countries with which it has no constitutional ties.[44l
This approach was anathematized by Mr. Justice Jackson in his
Cardozo lecture on the full faith and credit provision of the American
Constitution when he said:

"We must beware of transposing conflicts doctrines into the Law of
the Constitution... . Private international law and the law of con
flicts extend recognition to foreign statutes or judgments by rules
developed by a free forum as a matter of enlightened self-interest.
The constitutional provision extends recognition on the basis of the
interests of the federal union which supersedes freedom of individual

41 Per Mr Meagles, Little Dorrit, Chap. II, with reference to the municipal office
of Beadle.

42 In geneTal the standard texts on the Constitution merely set out the section
with little or no comment. The only substantial discussions appear to be by ~

Professor Zehnan Cowen Full Faith and Credit-The Australian Experience,
6 Res Judicatae, 27, and by Professor E. J. Sykes, Full Faith and Credit
Further Reflections, 6 Res Judicatae, 353. The writer acknowledges his debt
to both of these authors.

43 Service and Execution of Process Act 1901-1963; The State and Territorial
Laws and Records Recognition Act 1901-1950 merely provides for judicial
notice to be taken of the law of the various States and Territories in all
Australian courts.

44 This approach to the laws of sister-States is exemplified by the unquestioned
acceptance of the rule in Phillips v. Eyre, n?te [gIl, ante.. SeeKoop v. Bebb
(1952), 84 C.L.R. 629; Potter v. Broken Htll Pty. Ltd., [1905J V.L.R. 612;
Varawa v. Howard Smith & Co., [1910] V.L.R. 509; and Musgrave v.
Commonwealth (1939), 57 C.L.R. 514.
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state action by a compulsory policy of reciprocal rights to demand
and obligations to render faith and credit."[45]

It is submitted, with respect, that the observations of Mr. Justice
Jackson are equally applicable to section 118 of the Australian Con
stitution[46] but it must not be assumed that the section is merely a
direction to the judiciary of each of the constituent States of the
Commonwealth and that it has no application to the activities of State
legislatures. Such a limited interpretation would enable a State legIs
lature to prevent its judiciary from extending full faith and credit to
the laws of sister-States by the simple process of enacting "procedurar'
laws depriving a plaintiff of the remedies vested in him by the law
of another State, which is admitted to be the law governing his cause
of action. The plain fact of the matter is that there cannot be a true
federation of completely independent sovereign States. Federation
connotes interdependence and interdependence entails a limitation of
sovereign rights.

As we have already observed, uniformity of legislation in the States
in every field is neither practicable nor desirable. Nevertheless, there
is no reason why legislation that is clearly intended to deal with local
situations should be allowed to impinge upon rights and remedies,
which as a matter of convenience and economy are sought to be
enforced before the courts of that locality but which otherwise have
no substantial legal nexus with that locality. Because, until recent
years the limitation enactments and the legislation based upon the
Statute of Frauds have been substantially uniform in all of the States
of the Commonwealth, the courts have not been called upon seriously
to consider the validity of the so-called rule in Leroux v. Brown and
its application, if any, to inter-State conHictual problems. Now, how
ever, that Victoria and Queensland have disturbed the unifonn pattern
in the field of limitations of actions and that Western Australia has
disturbed it in the field of the Statute of Frauds,[471 it is hoped that
the High Court will soon be presented with an opportunity of review
ing a rule that has long been an object of suspicion in its country of
origin and that cannot be applied to inter-State conflicts without
violating the express direction of the Constitution which not only
binds those States together in the Com.monwealth, but which also
enjoins them to extend full faith and credit to the laws, the public
Acts and records, and the judicial proceedings of every State.

45 Some slight support for this interpretation is inherent in the decision in He
E. & B. Chemicals & Wool Treatment Pty. Ltd., [1939] S.A.S.R. 441, and in
the rejection by the High Court in the Merwin Case, ante, of the right of
the forum to refuse to apply the "proper law'" on the ground that it was
against the public policy of the forum.

46 "Full Faith and Credit-The Lawyerl's Clause of the ConstihItion" (1945),
45 Columbia ~aw Review, 1, at p. 30. Cited by Professor Zelman Cowen ope
cit. at pp. 48-9, note 88.

47 Law Reform (StahIte of Frauds) Act 1962.




