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Book Reviews

Explorations in Aerospace Lawo

SELECTED ESSAYS BY JOHN COBB COOPER, EDITED BY IVAN A. VLASIC.
(McGILL UNIVERSITY PRESS, 1968), pp. i-xx, 1-480. 0

John Cobb Cooper, who died in 1967 at the age of 80, was one of
the best-known figures in international civil aviation. At one time he
was a vice-president of Pan American Airways and in 1944. he was
chairman of a drafting committee at the Chicago Conference which
formulated the convention establishing the International Civil Aviation
Organisation (ICAO). Cooper has been credited with writing in
article 12 of the Chicago Convention which states: "Over the high
seas, the rules in force shall be those established under this Conven
tion" constituting in a single sentence an international regime for civil
aviation over ~n area not subject to State sovereignty. In 1951 he
founded the Institute of International Air Law at McGill University,
Montreal, the city in which ICAO maintains its headquarters. The
successful foundation of the institute owed much to Cooper's wisdom,
infectious personality and capacity to inspire students to conduct their
own researches and form their own judgments on the ·distinctive
questions of aviation law. During the post-war years Cooper attended
many international gatherings both governmental and non-govern
mental and almost invariably he added at least a touch of modest
majesty to the proceedings. His curriculum vitae included .service as
legal adviser from 1946 to 1964 to one of the world's most accepted
and successful cartels, the International Air Transport Association
(lATA) of which Qantas, along with some 100 other scheduled inter
national airlines, is a member.

Explorations in Aerospace Law consists of 28 selected essays and
articles authored by Cooper over 20 years, beginning in 1946, edited by
Professor Ivan Vlasic of the Institute of Air and Space Law (as the
original Institute I is now called). These constitute most of Cooper's
more significant published essay work. Unfortunately the book does
not b,ring to light any hitherto unpublished work. Cooper undertook
extensive historical research into the doctrine of sovereignty and,
though part of it appears in published form in various essays, most of it
remains unpublished and yet it is far too valuable to lie dormant.

The concepts of aerospace law versus Chicago orthodoxy

Professor Vlasic has classified Cooper's writing .into five parts. Part
One bears the heading "Aerospace Law and Power: Some Basic
Thoughts". The first article, written in 1951, outlines air law as a field

• This comment is both an extended review of the book and an appraisal of some
major problems considered by Professor Cooper.
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for international thinking mainly for the benefit of lawyers first enter
ing the Institute of International Air Law. Cooper deplored the in
adequacy of the definitions in the Chicago Convention 1944 and the
subsequent failure of ICAO to improve the position by its refusal to
look beyond existing technology in defining concepts such ,as "aircraft".
In the last article in the book entitled "The Chicago Convention-After
Twenty Years"; first published in 1965, Cooper observed further that
no effort had ever been made to widen the Convention. As a result
ICAO had imposed on itself the limitation that its rules of flight, and
rights and obligations of contracting States in connexion therewith, did
not apply to instrumentalities of flight used in the air unless they
,could derive support in the atmosphere from the reactions of the air.

The first article suggested terminology for use in future studies.
Rejecting traditional terminology, Cooper pointed out that the scope
of ,air law included man-made and man-controlled movement of any
flight instrumentality in all space above and beyond the surface of the
earth. Viewed in this way the much-used terms 4;4;air navigation", '4;air_
space" and '4;aircr~ft" were either too limited or unintelligible.

"Air law", he wrote, "comprises the body of legal principles and rules,
from time to time effective, which govern and regulate:
First:
(a) Flight-space;
(b) Its relationship to land and water areas on the surface of the
earth;
(c) The extent and character of the rights of individuals and States to
use or control such space for flight or other purposes;
Second:
(a) Flight;
(b) The instrumentalities with which flight is effected, including their
nationality, ownership, use or control;
(c) The surface facilities used in connexion with flight, such as airports
and airways;
Third:
(a) The relationships of every kind affecting or between indiv1iduals,
communities or States arising from the existence or use of the area
of flight (flight-space), or the .instrumentalities or facilities used in
connexion therewith or to make flight effective."

Human effectiveness in space has demonstrated the soundness of
Cooper's approach. In 1963 Cooper in a further article found it neces
sary to make only relatively minor modifications to his definitions to
make them serve as a definition of "aerospace law" the expression
which now appears in the title to the book. In 1963 Cooper's main
concern was to point out that aerospace law was a single branch of
the law and that one should not think on the one hand of air law and
on the other of space law because in both roles major human endeavour
took the form of flight.

A separate international authority for space?
In spite of the technological developments which now make it

pOSSible for lawyers to consider all flight as part of aerospace law,
ICAO has resolutely declined to seek an expansion of its area of
activities. As long as the Chicago Convention should be concerned
only with the use of aircraft in the airspace, the latter being another
expression which is not defined in the Convention, it seems impossible
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to establish a single set of future rules to govern all international
flight ·at whatever altitude. The situation worried Cooper and he
observed, in the article on "The Chicago Convention-After Twenty
Years", that it seemed obvious that there must be international regula
tion of the registration, responsibility and general conduct of flight
instrumentalities usable in outer space. If the need for space rules
should result in a second international organization, the situation
could, in Cooper's opinion, become more confusing. Where, for
example, was the dividing line between the airspace in which ICAO
regulations were effective and outer space beyond?

In another paper, submitted to the ~ight colloquium of space la,v
at Athens in 1965, the 27th essay appearing in the bpok, Cooper dis
cussed the liability for space damage and the relationship of this
subject with the content of the Rome Convention dealing with damage
caused to the surface by aircraft engaged in international civil aviation.
The paper evidences the author's continued concern about the failure
of ICAO to adopt a forward position and as to possible conflicts of
jurisdiction under the present world organizatin between the United
Nations and ICAO, the former dealing with flight problems affecting
instrumentalities capable of use in outer space and the latter dealing
with similar problems as to aircraft. Cooper did not live to see the
formulation of a draft convention dealing with liability for space
damage now engaging international attention. Had he witnessed this
development his concern would have been even greater in so far as
it does not contemplate ICAO involvement.

The Outer Space Treaty 1967 now in operation and the new Inter
national Agreement on the Rescue of Astronauts and the Return of
Objects launched in Outer Space deal, in part, with matters which
are dealt with in relation to civil aviation under the Chicago Con
vention. The Sub-Committee of the United Nations Committee on the
Peaceful Uses of Outer Space has debated questions relating to the
definition of outer space. The Outer Space Conference convened by
the United Nations in Vienna in 1968 also discussed the possibility of
establishing a' United Nations space agency. Events and proceedings
have, therefore, .already overtaken ICAO and it is highly unlikely
that this organization will play an active role in the regulation of
human acti.vities in space.

Cooper's fears about the confusion likely to result from the existence
of two international ag~ncies may be exaggerated. Other international
agencies, such ,as the International Telecommunications Union, have
functions which overlap with ICAO ~nd it has been possible to resolve
all problems of substance. Nevertheless the question of the division
between airspace and outer space is one of paramount importance to
ICAO and the application of the Chicago Convention.

Cujus est solum
Part Two of the book contains only one work which is entitled"

cCRoman Law and the Maxim cCufus est solum' in International Air
Law". The article serves as an introduction to several papers grouped
in Part Three relating to State sovereignty in the airspace.
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The cujus est solum article is one of Cooper's best-known works and
it has been reproduced several times. It is largely a work of historical
research paying particular attention to the original texts of the
Institutes, the Digest and the Code of Justinian .and the influence of
the School of the Glossators at Bologna including AccllITsius, regarded
by Cooper as being the greatest of the glossators. (~ooper's inquiry
into rights of ownership of land under Roman law led him to write:-

"The authority of the Roman state as to airspace over Roman lands was
exercised without limit whenever and ~o such height as was found
necessary to protect public or private rights to occupy and use such
space. Both lands on the surface· and usable space above were under
the continuing direct or indirect control of the state. Together such lands
and space constituted a three-dimensional area in which Roman law
was fully effective. This is the primary test of the extent of national
territory. It would, therefore, appear that the concept of the inclusion
of usable space and lands below within the territory of a state has
existed since Roman times."

Cooper then turned his attention in the pap,er to existing law systems
and demonstrated that the principles of Roman law were translated
into the codes of various European countries including France, Austria,
Italy and Germany. Be also stated that English common law as to the
recognition and protection of rights in space seemed at times to rest
on the maxim and to be influenced by Roman law. His conclusion was
that sovereign States almost continuously since Roman times had
created and protected exclusive private rights of the surface-owner in
usable space above his land. From this Cooper concluded that

"Accepting ·as true the doctrine that such acts of the State can be
exercised only by virtue of its rights of sovereignty within its national
territory, it follows that States claimed, held, and in fact exercised
sovereignty in the airspace above their national territories long prior to
the age of flight, and that the reoognition of an existing territorial
airspace status by the Paris Convention of 1919 was· well founded in
law and history."

One may question Oooper's conclusion whether a rule of customary
international law recognizing State sovereignty in the airspace neces
sarily evolves because individual States as a matter of domestic law
recognize rights, associated with the private ownership of land, in the
airspace above private property. Furthermore, the sources of Roman
law and the codes to which Cooper referred are preoccupied with real
property rights and not with an independent notion of the status of
airspace. Nevertheless State practice in regard to property matters at
least is consistent with the existence of a rule of customary inter
national law. There is abundant evidence that most States, almost
from the beginning of flight, have been concerned to recognize each
other's sovereignty in the airspace above their territories.

State sovereignty in airspace

State sovereignty in the airspace is now llnquestioned, even if not
unlimited, but it provides the c;entral theme of the six articles grouped
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in Part Three. The first three are concerned with historical events and
developments and the other three deal with more specific questions
including an analysis of airspace rights over the Arctic and the status
of space above the high seas. One is devoted to a specific American
problem of State sovereignty versus feder;al sovereignty of navigable
airspace.

The first controlled flights occurred at the turn of the century. Von
Zeppelin's first air ship rose in 1900 and the Wright brothers made the
first contiolled flight of an aircraft in 1903 in the United States. Bleriot
Hew the English Channel in 1909. In the early years of the twentieth
century the preponderance of juristic opinion in Europe favoured
recognition of the freedom of the air subject at most to the exercise by
a subjacent State of a right of preservation or conservation. Such an
attitude was endorsed in 1906 by the influential Institute of Inter
national Law on the instigation of its rapporter, Paul Fauchille, editor
of the Revue Generale de Droit International Publicu.

Paris Conference on Aerial Navigation in 1910.-Cooper was not of
an age or qualification to participate in the earlier discussions on the
status of airspace, but he assumed a task that contemporary jurists
failed to undertake of analysing the results of the first international Air
Navigation Conference which was convened in 1910 by France and
attended by 19 European countries. It seems that a detailed record of
the discussions was not made and little documentation is accessible.
The conference broke up without producing a draft convention to
regulate international aerial navigation but not before there had been
fulsome discussions of various subject~including the status of airspace.

In the first article appearing in Part Three Cooper wrote of the
Paris discussions on sovereignty. He recorded that the views expressed
ranged from the advocacy by the president of the conference, Louis
Renault, of Fauchille's principle of freedom to the narrowest position
of the British Government that there should be complete national
sovereignty in the airspace. The British position was dictated, it seems,
from a desire to ensure maximum security for Britain's island shores.
Cooper stated that the Paris Conference broke up for political reasons
when most questions of substance had been resolved. Had there been
a convention he considered that the conference would have agreed
with the British viewpoint and rejected even modified theories of
sovereignty such as the division of flight space into zones or the
acknowledgment of a right to use foreign airspace as part of a general
right of international transit and commerce.

Cooper also thought that the conference accepted a three-dimen
sional theory of territory treating usable space as part of the territory
of the State. This conclusion is questionable having regard to con
temporary viewpoints expressed outside the conference. For example,
an advisor to the British Government, Hazeltine, lecturing in England
on the law of the air shortly after the conclusion of the Paris Confer
ence, supported State airspace sovereignty but he expressly repudiated
a theory of State ownership of the airspace.

In the last article Cooper wrote, "Background of International
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Public Air Law", which appears not in the Viasic collection of works
but in the 1965 Yearbook of Air and Space Law of McGill University,
Cooper reaffirmed his position and stated that one of four basic prin
ciples generally accepted in international public aeronautical law was
that the territory of a sovereign State was three-dimensional.

Paris Conference 1919.-The first formal affirmation of the doctrine of
sovereignty in the airspace at international level was the Paris Con
vention of 1919. The principle was repeated in the Chicago Conven
tion of 1944 which replaced the 1919 Convention. In both Conventions
art. 1 provided that each State had "complete and exclusive sovereignty
over the airspace above its territory".

In another article in Part Three, dealing with the United States .and
the Paris Convention 1919, Coo'per stated that if the United States had
not intervened the Convention would have reflected a British view
point that air navigation ought to be as free as possible subject to
each State reserving the right to take measures which concerned its
security and. to layout corridors where air navigation could pass. He
noted that Japan supported Britain and both were opposed by France
and Italy. The United States supported the latter. Cooper observed:-

"Thus, the vote of the United States was controlling on this critical
question. Had the United States representative in the legal
Subcommission supported the British position, an entirely different draft
convention might have been reported to the full Aeoronautical
Commission and might have been there adopted. Instead of a convention
which authorized interested States to regulate the establishment of
international airlines over their territories, such a convention would
have denied the right of any State to restrict the disembarkation of
passengers or goods from abroad brought in by airlines of other
contracting States, or the embarkation of passengers or goods dest,ined
for points abroad. Such a convention would in substance have meant
that what we now consider as Third, Fourth ·and Fifth Freedoms
commercial privileges would have been written into the Paris
Convention from the beginning."

Cooper's account has not been contradicted but is surprising in so
far as France and Britain must have completely reversed their.separate
attitudes adopted at the Paris discussions in 1910.

Chicago Conference 1944.-In 1944 it was the United States which
argued for reciprocal recognition at internati.onal level of the basic
freedoms of the air and, on this occasion,Britain was its principal
adversary. In the result the Chicago Convention made few inroads on
the doctrine of sovereignty and did not grant any traffic freedoms,
that is to say third, fourth or fifth freedom rights, for scheduled inter
national air operations. The Conference prepared a separate agree
ment, the Air Transport Agreement, granting these rights but few
States have ever adhered to the Transport Agreement and today it
remains virtually a dead letter, having been denounced even by the
United States.
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The legal status of aircarft

Cooper considered that international air law was concerned with
two major problems, first, the legal status of airspace usable as a
medium for flight, and, secondly, the legal status of the flight instru
mentalities themselves. Part Four includes a single paper entitled "A
Study on the Legal Status of Aircraft" which Professor Vlasic regards
as probably not only. the finest piece of legal scholarship to originate
from Cooper's pen but also the best historical and comparative study
of the concept of nationality as applied to aircraft.
The concept of nationality and its significance.-Historical analysis
from the commencement of flight of juristic writings by Fauchille and
others; the proceedings of various learned societies, including the
Institut de Droit International and the American Political Science
Association; the practice of States; the events of World War I; various
international governmental conferences, com'mencing ,vith the Paris
talks of 1910 and ending with the Chicago Convention; and the
natioriallegislation of Great Britain and France convinced Cooper that
aircraft had the quality of a legal quasi-personality known in public
international law as nationality.

In passing, it is to be observed that art. 20 of the Chicago Conven
tion requires every aircraft engaged in international air navigation to
bear its appropriate nationality and registration marks. Article 17
states that aircraft have the nationality of the State in which they are
registered. Article 5, conferring certain transit and non-scheduled
traffic privileges, confers them not on other contracting States but on
"all aircraft of the other contracting States". Though the Chicago Con
vention recognizes the concept of nationality it does not work out the
possible in1plications of conferring nationality, one unresolved matter
being, as -Cooper noted, the respective jurisdiction and competence of
the State of the flag of the aircraft and all other States in whose
territory the aircraft may be to deal with matters, other than crimes,
occurring on board the aircraft. Chicago does not allocate rights and
duties to an aircraft commander analogous to those of a sea captain
and aircraft do not have the legal responsibility of ships.

The legal committee of ICAO has for years been engaged on work
connected with nationality, for example dealing with the legal status
of the aircraft commander, but as yet no new convention on the subject
has been produced for acceptance by member States. The approach
tends to be piecemeal, the most recent illustration being provided by
the Tokyo Convention 1963 which recognizes that the State of registra
tion of an aircraft has jurisdiction over crimes committed on the air
craft while over the high seas or over the territories of other contract
ing States but without excluding criminal jurisdiction exercised in
accordance with national laws. The Tokyo Conventon is not yet in
operation.

Cooper recommended that the International Law Association should
propose to ICAO a short draft convention seeking to fix and determine
the respective competence and jurisdiction of the State of the flag of
the aircraft when such aircraft is over its own territory, over the high



BOOK REVIEWS 279

seas, or in the territory of other States, as against the competence and
jurisdiction of other States.

Paris Conference in 1910.-It is perhaps unfortunate that Cooper did
not see fit to publish an account of the discussion of nationality of
aircraft at the Paris Conference in 1910. He was content to record the
results of the discussions as they appeared· in various draft articles of
the ill-fttted draft Convention commencing with art. 2 which stated
that only aircraft possessing the nationality of a contracting State were
to be covered by the Convention. Contemporary accounts of I; the dis
cussion disclose that there was agreement among the nations ~ttending

the proceedings that the responSibility for an aircraft should ~e placed
under the control of a single State which should be responsiblle to the
other States for the conscientious exercise of that control Furtiher, that
State should be the protector of the rights accorded to th~ aircraft
engaged in international aviation. This responsibility and the! right of
protection united in the hands of the one and the same State ~as con
sidered to constitute a tie between the State. and the aircraft apalogous
to that existing between a ship and the State of which it Hew! the Hag.
Nationality was considered to be necessary for the proper cpntrol of
international traffic. I

Nationality of spacecraft: The Outer Space Treaty 1967.-t-Cooper
included a supplementary note written in 1966 shortly before ~is death
on basic problems of spacecraft nationality. It expressed the Ii view, as
might be expected, that spacecraft should have a nationalitr and a
flag to make it possible to supervise and control their opera~on. The
further problem arose as to which flight instrumentalities c~pable of
being launched into outer space should have nationality. He cqnsidered
it to be useless to include rockets, guided 111issiles and other projectiles
carrying no cargo except a warhead. However, all other instru
mentalities designed for use outside the atmosphere sho~ld have
nationality as spacecraft even though they could· also be cla$sified as
aircraft, irrespective of whether they were manned or unmapned.

The Outer Space Treaty 1967 obliquely approaches the s~bject by
stating in art. VIII that C:C:a State Party to the Treaty on whos~ registry
an object launched into outer space is carried shall retain ju~isdiction

and control over such object, and over any personnel there~.f, while
in outer space or on a celestial body". There is no attempt t~ impose
an obligation upon a State to register an object or to set up ~n inter
national registry. Cooper observed in 1966 that it seemed qui~e neces
sary for practical purposes that all spacecraft should be "niformly
registered and that provision be made by international conveqtion that
no object be launched into outer space unless or until the pro'fisions of
national and international registration had been carried opt. Such
registration was also necessary for the proper working of a corvention
dealing with the return of astronauts or spacecraft in case of afcidental
landing. It is of interest tha~ the argreement on rescue and ~eturn of
astronauts and the return of objects launched into outer spajce, open
for signing since April 1968, identifies spacecraft simply by ~eference

to the "launching authority" defined to refer to the State pr inter-

i

I

I
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national intergovernmental organization responsible for launching.
Experience may yet show, however, that Cooper was right.

Upper limits of State sovereignty

Principle of eHectiveness.-Professor Vlasic has entitled Part Five
"The Emerging Principles of Law In Outer Space" and it includes nine
Cooper essays, the first being an address delivered in Mexico in 1951
on high-altitude Hight and national sovereignty. Cooper then expressed
the view that we should abandon the theory that the State has the
right to claim territory out into space as far as the earth's attraction
extended and seek some more reasonable rules. His own suggestion
was that at any particular time the territory of each State extended
upward into space as far as then scientific progress of any State in· the
international community permitted the State to control space above it.
Objections to such a view come readily to mind, for example that States
would have different vertical heights for no logical reason except their
effectiveness in space, meaning, therefore, that a high-flying object
might pass without breach of law over a non-effective State but violate
the sovereignty of another State effective at the height at which the
object flies. This is a peculiarly unsatisfactory state of affairs if an
object happens to be a weapon of destruction. Cooper actually raised
this difficulty by implication in an address to the Naval War College
at Rhode Island in 1948, refered to in the book, when he asked:-

"Suppose that Country A and C are at war. Their land territories do not
touch at any point. A neutral Country B occupies the surface territory
between A and C. Let us then assume that Country A starts bombarding
Country C with guided missiles passing through flight-space over
Country B at an altitude which may be considered beyond the airspace
and at a height where Country B may find it impossible, with any
devices in its possession or even in existence, to intercept such guided
missiles or otherwise prevent their passage over its territory. Had the
neutral rights of Country B been affected?"

The interest of most other articles in Part Five is mainly historical,
showing the development in Cooper's thinking on the outward limits
of the airspace in the context in which he became more and more
deeply convinced that air and space law had to be viewed as a con
tinuum.

Layer theory.-In 1955 Cooper addressed the American Society of
International Law. The United States had announced its intention of
launching satellites as part of its programm~ for the forthcoming inter
national geophysical year and it was one year before the Russians
launched Sputnik I. Cooper again argued that it was necessary to fix
an upper limit of national airspace in view of impending space
developments. He urged the drafting of a convention which would-

(a) reaffirm art. 1 of the Chicago Convention by recognizing
sovereignty in the areas of atmospheric space up to a height where
aircaft could be operated;
(b) extend the sovereignty of the subjacent State to a distance of
300 miles, the second area being designated "contiguous space" and
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the sovereignty to be subject to a right of transit through the zone
for all non-military flight instrumentalities when ascending or
descending; and
(c) declare .all space beyond 300 miles to be free for the passage
of all instrumentalities.
There is nothing new about the suggestion to create layers of

sovereignty. In 1910 Hazeltine referred to several writers who reCOlTI
mended that sovereignty should extend up to a certain limited height
with complete freedom for aerial navigation above that height noting,
however, that there ,vas much variance as to the upper limit of the
zones of sovereignty. Hazeltine wrote:-

"Thus von Holzendorf places the upper limit of the zone at 1000 n1etres
from the surface of the earth, measured from the highest points of· the
land. Von Bar placed the upper limit of the zone very much lower,
only 50 or 60 metres from the surface of the earth. Von Liszt in 1902
expressed the view that the limit of the zone should be placed as high
as the airspace can be actually dominated, either by ordnance or by
aerial navigation. So, too, Rivier, Pietri and Hilti place the limit of this
zone at the height reached by artillery upon the earth."

Contiguous. zone redefined.-In 1955 Cooper defined the lin1its of the
contiguous zone in the light of advice he believed to be correct that a
satellite could not successfully orbit the earth repeatedly at a height
less than 300 n1iles, whereas in fact the regular orbit of Sputnik was
about 150 miles. This caused him to reconsider the lin1its of the con
tiguous zone he advocated and in 1960 in an address delivered at the
University of Leiden, reproduced as paper No. 16 by Professor Vlasic,
Cooper argued that the lo\ver boundary of free outer space should be
the lowest altitude above the earth's surface at which an artificial
satellite could be put into orbit. He left open the question whether the
space below the lo\ver lin1it of outer space should be subject to com
plete State sovereignty or be divided into a contiguous zone and a
zone of sovereignty.

There are many examples in legal literature of attempts to make
laws on ne\vdevelopments in the light of existing technology and
scientific data and untested calculations and predictions concerning
scientific matters. Thus Hazeltine's contemporary la\vyers who advo
cated an upper limit to the zone of sovereignty sometimes rested on
the capacity of artillery in a vertical direction, recalling the supposed
gun-shot basis to the three-mile limit of the territorial sea. In 1906
Westlake argued before a meeting of the Institute of International
Law at Ghent that the "droit de conservation" was to him more
fundamental than the t;4:droit de passage" and that there should be
State sovereignty in the airspace sllbject only to innocent passage by
foreign civil aircraft. He rejected the establishment of a zone of
sovereignty based on any analogy with the territorial sea saying:-

"On the sea the farther people go from the coast the less is the risk of
their causing destruction and disturbance upon the coast. In the air the
higher one ascends the greater becomes the destruction force of objects
thrown from the balloon upon the earth."
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Modern technology has made such views quite obsolete and Cooper
was precipitous in the opinions he expressed in 1955.

U.N. declaration of principles for outer space exploration.-Concerned
about the failure of States to hold earnest discussions to determine a
boundary between territorial airspace and international outer space,
Cooper delivered an address to the Federal Bar Association at
Washington in 1964 in which he took the stand that the unanimous
adoption by the United Nations on 13 December 1963 of resolution
1962, containing a declaration of principles governing the activities of
States in the exploration and use of outer space, made it vital to
determine the limits between sovereign airspace and outer space
which, according to the declaration, was to be free for exploration and
use by all States and not subject to national appropriation by claim of
sovereignty, occupation or other means.

In the absence of general agreement as to the lower boundary of
outer space he advocated that the United States should fix its own
upper boundary of its "national airspace territory". He considered that
the United States would then be in a position to deal reciprocally
either by general convention or through bilateral ,arrangements. so
that it would enjoy for its spacecraft the same privileges extended to
the spacecraft of other States parties to such arrangement. It is, how
ever, by no means clear why Cooper felt that the United States could
not proceed to negotiate .at international level without making a
unilateral assertion about the height to which its sovereignty extended.
For example any State can, without prejudice to its legal position,
grant by treaty, if it wishes, the privilege for the spacecraft of another
State to operate, ascend or descend above its territory without stating
what are the limits of sovereignty.

In 1964 Cooper restated his zone theory in modified form amending
the position he took in 19,56 by stating that the upper boundary of
"territorial space" should be fixed at 25 miles above sea level and the
upper limit of cCcontiguous space" should be fixed at 75 miles. The
boundary question is as far from solution today as it was in 1964 but
the question is listed as one of the subjects for study by the United
Nations Committee on the Peaceful Uses of Outer Space.

Australian-New Zealand proposal for internationalization of air
transport
Part Six contains articles dealing with selected problems in inter-
national regulation of aerospace activities. Some of the writing has
already been discussed. One paper of particular interest entitled'
cCInternationalization of Air Transport" records the Chicago discussion
as to whether internationalization should or should not be accepted as
the basis for future organization and oper.ation of world air trunk
services. The Chicago Convention rejected internationalization of
civil aviation, though art. 77 recognizes the possibility of contracting
States constituting joint air transport operating organizations or inter
national operating agencies.

Cooper recalled that in 1944 the United Kingdom and Canada both
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wished to have extensive international control of civil aviation extend
ing into economic regulation but leaving each country free to operate
its own international air services. The United States, on the other hand,
wished to restrict a world organization to regulating technical and
safety problems. Australia and New Zealand, however, proposed the
internationalization of civil air trunk routes. Under the joint proposal
there was to be an international air transport authority to operate air
services on prescribed international trunk routes and the authority
would own the aircraft ,and ancillary equipnlent. The Brazilian delega
tion opposed the Australia-New Zealand proposals stating that the
time was not yet ripe for such a step and perhaps would never be
ripe for it. The chief of the United States delegation then rose and his
remarks, quoted by Cooper, are worth repeating:-

"Mr. Chairman [in rising to support the amendment of the Delegate of
Brazil], one cannot but be impressed with a sense of great tragedy.
If the apple of the Hesperides had never been thrown anlong the
attending goddesses, the world would have been a great deal happier.

Yet, in fact, for centufies and fOf. millenia, the world has built up its
life through national effort. Slowly and painfully we are beginning to
come to a method of handling national activities so that they may be
in less conflict. Now we are fighting a huge war to make it clear that
international collaboration shall not come through world domination,
but rather through the co-operative handling .of national effort. A
beginning toward that end has already been made at the Conference of
Dumbarton Oaks and other difficult steps by which we hope to promote
certain collective activities leading toward international world peace.

Everyone of us in this room knows that we should be glad if we could
give effect to the kind of plan that Australia and New Zealand have thus
bravely and appropriately offered but everyone of us knows that it will
require years of work before we can bring about such a situation.
Hoping for the ideal, as we do, recognizing the real situation as we
must, are we not obligated to tread the slower and more painful path
of working together in the simplest steps making for world peace before
we undertake the faster and more complicated task of putting the
interest of many peoples in the hands of an instrument still unfashioned
and whose potentialities are still unknown?

Possibly the work that we do here, and I hope the work that has been
done at the DumbartonOaks Conference and the contemplated
subsequent conferences, will lead us in that direction. I trust that our
friends from New Zealand and Australia will not believe that our
inability to make their dream come true now reflects any lack of
sympathy with the value of the dream itself."

The right of self-defence
Professor Vlasic has grouped seven articles in Part Six, being

selected problems in international regulation of aerospace activities.
Some of the writing has already been referred / to. One paper of
~nusual interest and slightly out of character with the general run of
Cooper writings is "Self-Defense in Outer Space and the United
Nations". The article caused some consternation in military circles in
the United States when it first appeared in 1962. Cooper raised a
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question, which remains controversial, as to whether any rule of inter
nationalla\v or provision of the United Nations Charter prevented or
restricted acts of self-defence by a State in outer space.

Cooper assumed hvo positions: first, that scientific successes in space
helped to keep the peace and increase the ability of the United States
to assist in keeping the peace. Thus Cooper considered that the peace
ful uses of outer space included defence uses and that there was
nothing in this position inconsistent with the concern of the General
Assembly of the United Nations to evolve a declaration of the prin
ciples to be pursued in the exploration of outer space. Article IV of
The Outer Space Treaty 1967, now in force, obliges States not to place
nuclear \veapons in orbit around the earth and not to use the moon
and other celestial bodies for military purposes. Though the article
limits State military activities .in space it does not prevent them, for
exanlple observation satellites serving military purposes may be placed
in orbit around the earth.

Cooper's second position was that art. 51 of -the United Nations
Charter did not abrogate a right of a State under international law to
defend itself by force against an imminent attack or danger threaten
ing its existence. Cooper supported his position by particular reference
to a statenlent by Daniel Webster as u.S. Secretary of State in an
exchange of notes following the destruction of the American vessel
Caroline by British forces \vhich crossed from Canada in 1837 and
burnt the vessel at its moorings on the American side of the Niagara
River. According to Webster, the British allthorities, to justify the
attack in American territory, had to show "a necessity of self-defense,
instant, overwhelming, leaving no choice of means and no moment of
deliberation". Cooper concluded that the statement expressed custom
ary international law and, that being so, defensive action could be
taken in circumstances of imminen~ danger in non-territorial outer
space. ~feanwhile, however, controversy continues as to the scope of
art. 51 which acknowledges the inherent right of a State to take
defensive action if armed attack occurs.

Conclusion

Cooper's writings were almost invariably in a felicitous and un
complicated style. Aerospace law has produced a considerable volume
of devious, confused, impractical and incompetent legal writing and
Cooper's work has a directness and forcefulness which is refreshing.
His writing sometimes reflected, though only slightly, his lack of for
mal legal training, usually taking the form of unnecessary enunciation
of unquestioned rules of law. His undeniable international outlook was
occasionally hampered by the warmth of his feeling as an American
citizen proud of his country's contributions to civil aviation and space
exploration. His smdy of questions of international law .and relevant
judgments of the United States Supreme Court led him at times to
accord more esteem and weight to the opinions of specific American
jurists than some foreign lawyers might be willing to concede. These
are, however, minor criticisms which do not materially detract from
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his enlinence as an aerospace lawyer and "Titer. Professor Vlasic has
rendered aviation and law a comnlunity service by assenlbling the
works of a remarkable nlan who will probably be relllenlbered as the
chief aviation historian of the English speaking ,vorld and yet an
activist always seeking to discover solutions to international 'legal
questions before they assullled Inalllllloth proportions in \vhich national
enlotions would occupy lllore attention than they should. It is to be
hoped that the Institute of Air and Space La,v at McGill ,yill continue
to reflect the influence of its founder.

J. E. RICHARDSON,

ROBERT CARRAN PROFESSOR OF LA,Y:,

DEAN OF THE FACULTY OF LAW, AUSTRALIAN

NATIONAL UNIVERSITY.

Canberra, A.C.T.
24 May 1969
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NATO: Issues and Prospects

By HARALD VON RIEKHOFF, TORONTO, CANADIAN INSTITUTE OF

INTERNATIONAL AFFAIRS, 1967, pp. x + 170.

TIns is a well-balanced, no-nonsense, low-key survey of NATO's
current problems by a Canadian born in Esthonia. It offers an unusual
perspective in that it combines a very favourable view of NATO's
achievenlent and its current political role (it promotes detente through
its stabilizing effect on European relationships) with a projection that
~e alliance will none the less steadily decline in military and political
significance as a consequence of the detente. Thus, although the author
is scornful of Gaullist arguments, his conclusions are not far from the
Gaullist view of the alliance's prospects.

Is this perhaps a characteristically Canadian perspective? The author
puts fonvard some arguments against the kind of reduction of
Canada's contribution to NATO which has recently been announced
by Mr. Trudeau, but they seem unlikely to be persuasive to Canadians,
since they refer not to Canadian interests but to the possible harmful
effects in Europe of a sudden Canadian ,vithdrawal, and cut across
the more prominent theme of the alliance's impending decline.

Professor von Riekhoff leads up to these policy suggestions by briefly
examining NATO's past strategic doctrines and then, rather more
fully, the central controversy on nuclear control. He approves of the
"non-hardware" solution ,vhich ,vas adopted in 1965-66, under which a
seven-men1ber nuclear planning group receives information and draws
up guidelines on nuclear policy. This is by now well-trodden ground,
but his chapter on France's withdrawal from the military organiza
tion is of greater interest: here the stress is on p,ractical measures by
which the other n1embers might minimize its military consequences.

A more general discussion, comparing NATO with short-lived past
alliances, provides some underpinning for the prediction of NATO's
decline. Up to this point the book has some impressive qualities: it
brushes aside much special pleading, cuts overinflated controversies
down to size and offers fresh common-sense judgments, remarkably
free from the usual doctrinal or national presuppositions. But it has
the defects which match these qualities: it is assertive rather than per
suasive, it fails to develop its main themes (such as fhe comparison
with past alliances) and shows a remarkable inability to enter into the
thinking of those with whom the author lacks sympathy, and this
includes not only de Gaulle but also the Soviet Union, so that Soviet
aims, priorities and strategies are never brought into focus. Detach
ment and common sense are carried beyond the point .at which they
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can illuminate so complex an association as NATO: at some point
involvement, granted its perils, b comes indispensable.

These deficiencies come to the fore in the discussion of the future,
even though the basic projection of continued Soviet-American detente
and NATO's decline seems the best guess, even after Czechoslovakia.
Perhaps the basic fault is that von Riekhoff accepts too readily the
"bandwaggon" philosophy of the school of thought known as "peaceful
engagement", which looks to a gradual rapprochement between the
two halves of Europe, leading towards an overall settlement of
Europe's conflicts, including agreement on Germany's reunification.
He adds his own special difficulty to this, in that he expects NATO to
decline in advance of. such a settlement: how will West Germany
react to so drastic a change in its external security arrangenlents? He
points out that West Germany has accepted the alliance as a substitute
for the hazards of nuclear independence. Would it continue to do so
if the alliance is downgraded as far as is suggested here, and would a
nuclear Germany be compatible with an easing of European tensions?
No image of the future can be entirely ruled out, but by failing to
consider this aspect of the German problem the author fails even to
attempt to render his image plausible.

I t is tempting to link this lack of feel for the intractabilities of inter
national politics with the author's Canadian background, to suggest
that despite its advantage in terms of freedom from .national fears and
obsessions, Canada's sheltered situation renders it extr.aordinarily
difficult for Canadians to perceive the tensions and semi-irrationalities
which render international politics pre-eminently a field in which it is
not reasonable to expect steady, gradual progress towards a general
settlement of conflicts.

J.L. RICHARDSON,

DEPARTMENT OF GOVERNMENT,

UNIVERSITY OF SYDNEY.
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The Geography of Frontiers and Boundaries

SCoTI HUTCH1NSON , 1965.
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Interpretation of Agreements and World Public Order

By MYRES S. McDoUGAL, HAROLD D. LASSWELL AND JAMES C.
MILLER. NEW HAVEN AND LONDON: YALE UNIVERSITY PRESS, 1967.
PP. xxi, 410.

In a world community of new dimensions-where technological
progress hrings intensive transnational contact, where conditions
beyond the control of anyone nation pervade, and where evolving
interests and new perspectives shatter the old consensus of customary
international law-international agreements have taken on new
significance. Treaties[l] have become the normal form of international
legislation-creating the minimum expectation,s of stability of the
world system; establishing international institutions and the world
constitutive process, [2] and catering to the quest by participants for
value gain-spanning welfare, wealth, respect, rectitude, intelligence,
skill, power and affection. [3]

The premise of Interpretation of Agreements and World Public
Order is that, in light of the significance of treaties to world peace
and the shaping and sharing of all values, the contemporary confusion
of the decision-maker's role in interpretation is acutely hazardous.
Especially is this the case because the growth of world order requires
confidence in the competence and integrity of the decision process,
a confidence which may be not now· justified. Thus the book has
two tasks. On the one hand, it is to demonstrate that past
decisions have spawned confusion and oversimplifications; on the
other, it is to postulate a framework of intelligent inquiry for the
tasks of interpretation.

The policy-oriented approach of Professors McDougal and Lasswell
is today well known, variously received, and little understood. Building
on their previous prescriptions for useful inquiry,[4] and taking Miller

1 This writer, like the authors of Interpretation of Agreements and World Public
Order, sees no reason to confine the term treaties (or synonymous terms) to
agreements between nation-States or governments-but it is taken to include
all agreements by all recognized participants in the world processes.

2 This is a public order system wherein authoritative decision institutions have
come into effect and which in tum are protected and extended while pro
moting the shaping and sharing of values. A full exploration is presented in
McDougal, Lasswell & Reisman, "The World Constitutive Process of
Authoritative Decision" (1967), 19 J. Leg~l Ed. 253, 403.

3 This enumeration of value objectives is based on convenience and the
appreciation of these qualities as values. For a brief summary of the content
and practicality of these values see McDougal, Lasswell & Reisman, ibid., at
pp.268-75.

4 See, e.g., McDougal and Lasswell, "Legal Education and Public Policy:
Professional Training in the Public Interest" (1943), 52 Yale, L.J. 203. For two
Note 4 continued on p. 291.
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aboard their juggernaut, they now explore another slice of the inter
national system)5l First, the relevant areas are isolated-the process
of agreement (pp. 13-20), the process of claims (pp. 21-6), and the
process of authoritative decision (pp. 27-34). Then, sequentially, these
processes are empirically examined by ·"phases",[6l resulting in
ordered identification of the surrounding context. Finally, to overcome
the usual ambiguity of what is meant by law, the analysis proceeds
through the articulated intellectual tasks of problem-solving: postula
tion of preferred policies; analysis of the trend of decision; a search for
explanatory factors; and recommendations for the future.

Contextuality becomes the key to interpretation. The basic den1and
of the authors is that, in filling· out the expectations of the parties to
an agreement, a decision-maker refer to all the surrounding circun1
stances-those before the agreement (pre-outcome), the agreement
(outcome) and those after the agreement (post-outcome). For inter-
pretation is a problem of comn1unication, just as it is for constitutions,
statates, precedents, custom and contracts. All contain ambiguities;
all are abstract and often contradictory; all provide decision-makers
c;'opportunities for relating the decision they make to the basic goal
values of preferred public order". [7]

The goals of interpretation are detailed in three stages:-
1. Primary interpretation demands that "decision-makers undertake

a disciplined, responsible effort to ascertain the genuine shared
expectations of the particular parties to an agreement".[8l Respect for
individual choice is deduced directly, after all, from the abstract goal
of human dignity.

2. Supplementary interpretation demands that "gaps, contradictions
or an1biguities in the parties' communication" should be filled out
"by making reference to the basic constitutive policies of the larger
community which embraces both parties and decision-maker".[91

3. Policing, finally, demands that "when grave contradictions are
found between the explicit expectations of the parties to an agreement

4-continued
recent additions, see McDougal, "Jurisprudence for a Free Society" (1966) ,
1 Georgia L. Rev. I; Lasswell & McDougal, "Jurisprudence in Policy Oriented
Perspective" (1967), 19 U. Fla. L. Rev. 486.

5 Among the previous slices are: McDougal, Lasswell & Vlasic, Law and Public
Order in Space (1963); McDougal & Burke, The Public Order of the Oceans:
A Contemporary International Law of the Sea (1962); and McDougal &
Feliciano, Law and Minimum World Public Order; The Legal Regulation of
International Coercion (1961).

6 Phase analysis is a conceptual technique for delineating the relevant aspects
of any interaction. To summarize: Who (participants), \vith what objectives
( perspectives) and under what conditions ( situations), using ,vhat nleans
(base values) in what ways (strategies) achieve \vhat immediate results
(outcomes) and what long-term impacts (effects)?

7 McDougal, Lasswell & Miller, Interpretation of Agreements and World Public
Order (1967), p. xi (hereinafter cited as Agreements).

8 Ibid., at p. 40.
9 Ibid., at p. 41.
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and the requirements of fundamental community policy, decision
makers should refuse to give effect to the expectations of the
parties". [10]

Have these goals of interpretation found acceptance in practice?
The authors find that the primary goal has been variously recognized
and spasmodically applied-usually in terms of the c'original intent"
of the parties-from Vattel to the South-West Africa Cases.[lll Yet it
is threatened constantly in a number of ways: by the reiteration of the
c'plain meaning rule" to exclude contextual inquiry; by the positing of
a fixed hierarchy of co-existing "rules" of in~erpretation (the normal
textbook approach); and more contemporaneously and most signifi
cantly by arts. 31 and 32 of the Draft Vienna Convention of the Law
of Treaties of 1969-where textuality rather than contextuality
dominates.[12] The other two goals, similarly, while verbally regarded,
are torn by cliche and ambiguity and infidelity, with little or no effort
to identify basic community policies.

To navigate the hoary breadth of a full contextual analYSiS, a detailed
guide is provided. The proposed strategy is to distinguish "prinCiples
of context": what should decision-makers think about?; and "prinCiples
of procedure": what is the best way to bring relevant content to view?
Elaborating, "prinCiples of content are addressed to the choice of
subject-matter that is relevant to the alternatives of policy open to a
decision-maker", [13] while principles of procedure guide decision
makers in arranging the sequence of events.[l4] For each, then, it is
pOSSible to isolate relevant details of the context by phase analysiS.

With the proposed poliCies indicated, the bulk of Interpretation of
Agreements and World Public Order explores past practice. The
authors easily demonstrate a lack of diSCiplined analysis. Before
adequate reference to pre-outcome events there is the tautologous
hurdle of the "plain meaning rule"; likewise there are those who would
hinder focus on post-outconle events. At the same time there is little
understanding of a decision-maker's tasks, a considerable rejection of
expanding scientific techniques, and a near-total shying away from
creative opportunities. The prinCiples of procedure, especi~lly, remain
unappreciated and unused in any coherent fashion. Practice, in other
words, falls short of the acceptable.

This 230-page analysis of recent decision incorporates previous in
sights of McDougal and Lasswell. The complementarity of legal
prinCiples, for instance, is elaborated. Using the apparently contra-

10 Ibid.
11 I.e.]. Reports, 1966, p. 4.
12 While art. 37 (1) of the Draft, which states that "A treaty shall be interpreted

in good faith in accordance with the ordinary meaning to be given to the
tenns of the treaty in their context and in the light of its object and purpose",
is broader than its predecessor, emphasis remains on the "clear meaning"
type of approach, an emphasis which is attenuated but not eradicated by
arts. 31 (3) and 32.

13 Agreements, at p. 46.
14 Ibid., at p. 65.
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Propaganda and World Public Order. The Legal Regulation of the
Ideol~gical Instrument of Coercion.

By B. S. MURTY, NEW HAVEN: YALE UNIVERSITY PRESS, 1968.
310pp.

The actual and potential role of international law .in the overall
process of interstate relations has been a continuing subject of con
trov~rsy among jurists and diplomats alike. Professor Murty deals with
this important question in so far as it relates to the ideological policies
pursued by States.

The great import of Murty's treaties is that, though essentially a
legal study, it incorporates some of the more valuable insights offered
by various other disciplines. The first two chapters present in fact a
basis for the analysis of the whole field of international politics, the
major premise being that the behaviour of States is directed towards
the maximization of intenlal values, with "security" clearly heading the
list of priorities. The author then proceeds to a detailed examination
of the communicatiod"process itself, that "is to say, that aspect of the
interaction between States which occurs when words, gestures or their
equivalents are exchanged between ruling elites.

The How of communication between States is analysed in tenns of
the decisions of their respective elites, the identity of the decision
makers, the audience they are seeking to inHuence, the objectives they
are pursuing, the strategies they are employing, the capabilities they
possess,and the outcomes and consequences that are likely to ensue.
By this very systematic categorization Professor Murty sheds con
siderable light on the ideological influence that one State can and may
be permitted to exercise over another.

None the less, there are limitations on the degree of precision
achieved by the study. ;orhe crucial concept of aggression itself escapes
any clear definition. The author is obliged to define it differently in
different sections. In one instance the suggested definition of "aggres
sion" is given as "prior use, without legal justification, of destructive
coercive processes" (p. 155). This terminology becomes particularly
ambiguous when one refers to "ideological aggression". One may ask
in fact: what is involved in "the use of the ideological instrument to
further plans of aggression by violence" (p. 151)? What is the dividing
line between persuasion ,and coercion?

But while some difficulties p'ertain to the nature of the subject itself,
other difficulties would appear to derive from the author's concern for
conceptual neatness, so that the resulting proliferation of categories
(e.g. the process of use of the· instrument, the process of claim, the
process of decision) may attllnes lead to obscurity ra~er than clarity.

Possibly, however, the greatest criticism of the analysis is the fre
quent but unexpected shift from the analytic to the prescriptive, from



296 AUSTRALIAN INTERNATIONAL LAW

description of the existing law of the international community to
recommendation about the legal regulation of propaganda. At one
point the author states "the question of main interest to us here is
whether it is necesary for governments to restrain by punitive measures
incitements which might cause deprivation of the well-being of persons
in a foreign State" (p. 230). The question is answered in terms of the
promotion of such values as "power", "enlightenment':J, "respect':J and
"public order:J:J. But how is the problem to be resolved when there is
a conflict of values, when "enlightenment':J may have to be neglected
for the sake of "public order:J:J, or vice versa? What weight is to be
given to each value? Who is to decide on the weight? And how is the
decision to be enforced? At times one gains the impression that the
author has not made sufficient allowance for the irrefutable clash
between national and international values.

The great worth of Professor Murty:Js book, however, is his rigorous
contextual approach to the subject, h~s capacity to disentangle claims
from intentions, decisions from consequences/ and capabilities from
outcomes, his insistence on the need to examine each particular situa
tion on its merits and act .accordingly, hence his welcome conclusion
that formal treaties may not constitute the shortest and most effective
path to international public order.

J. CAMILLERI,

SENIOR TEAClllNG FELLOW,

DlJ:PARTMENT OF POLITICS,

MONASH UNIVERSITY.
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Law Without Sanctions: Order in Primitive Societies and the World
Community

By MICHAEL BARKUN, NEW HAVEN & LONDON: YALE UNIVERSITY

PRESS, 1968.

Law Without Sanctions is largely devoted to a comparison between
those unlikely bedfellows, the legal systems of segmentary lineage
societies and what used to be known as the Society of Nations. Never
theless, it is by no means merely an attelnpt to find out what primitive
and international law have in common. Ultimately, Mr. Barkun's aim
seems to be to tell us something more about that ambiguous word
law, with particular emphasis on the question whether the presence of
formal institutionalized sanctions is .a condition for the existence· and
functioning of a legal system.

He spends a great deal of time steering uneasily between the Scylla
of words as things and the Charybdis of words meaning just what we
choose them to mean, and eventually concludes that

". . . . the presence or absence of conventional sanctions is a function of
societal structure, and sanctions are separable from the question of
whether the core law itself is present."[l]

This conclusion probably accounts for the rather misleading, if arrest
ing, title of this book. The title misleads, because it suggests that
neither international nor primitive legal systems involve the use of
sanctions.

It has long been established that segmentary lineage societies
usually bristle with sanctions, express and implied, although they fre
quently lack-in their traditional form-both courts and policemen.
Similarly, the sanctions for the enforcement of international legal
obligations, though imperfect in their structure and application, are
hy no means lacking.

However, it would be unfair to take Mr. Barkun too vigorously to
task on this point. His language is more confusing than his thought.
Despite his often uncertain use of the word "sanctions", which he
normally, but not invariably confines to overt institutionalized sanc
tions, to tlie exclusion of the implied and non-institutionalized sanc
tions often found in primitive and international law, it seems fairly
clear, from a number of passages in the. book, that he is well aware
that legal obligations are frequently enforced without the aid of judges
or policemen. But is there any difference in function between express
ana implied sanctions? Is it not more accurate to say that all legal
systems have their sanctions, but in some they are more institutional-

1 P.155.
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ized than in others, rather than to confine the use of the word sanc
tions"to those which are institutionalized?

Though the author's conclusions are apparently grounded in the
data of international relations and anthropology, one is left with the
impression of an essentially circular argument, based on the not
altogether original premise that law is to be found not only in nation
States, but also in the international community, and in tribal societies.
Starting with this premise, then, of necessity, the components of legal
systems concerned with institutions of coercion become relatively in
significant in the search for common ground between systems of inter
national and primitive law, on the one hand, and municipal systems,
on the other. This search for common characteristics should not be
allowed to disguise the essential difference between these two .sorts of
systems, which lies to a great extent in the differing efficacy and institu
tionalization of their sanctions.

It may also be thought by a number of reaaers that Mr. Barkun's
idealization of the essential legal structure" of a segmentary lineage
system is so much of an abstraction, and so little grounded in currently
observable data, that it confuses rather than instructs. The heyday of
traditional tribal law has passed, .and it is now well nigh impossible
to find any tribal community, however remote, which is not under the
sway of a nation State, and which lives solely under its own customary
law.

By the twentieth century the empires of Europe had absorbed Africa
and the Pacific Islands, and though the policies of indirect rule pursued
in many British colonies' often appeared to preserve the traditional
status quo, ultimately; the District Commissioner stood behind the
chief, and tribal, law rarely existed independently of the introduced
law. The breakdown of the European empires, associated with the
growth of national loyalties, often, though by no means always, at the
expense of tribal unity, has accelerated the collapse of customary law
systems. Mr. Barkun makes much of the necessity for studying legal
rules in relation to~political and social trends affecting their existence,
but surprisingly constructs an almost wholly artificial primitive legal
system as a basis for his analyses and comparisons. His system may
have existed somewhere in the mid-nineteenth century, but he would
be hard put to locate it now.

Customary law is of great interest, particularly to lawyers in
developing societies, but wh~t is most significant is its relationship,
not to international law, but to the municipal system within which it
has its usually uneasy existence. The student of the laws of segmentary
lineage systems in New Guinea and the Western Pacific must concern
himself with the extent to which the dominant municipal system per
mits the customary law to function, and the ways in which customary
rules are COgnizable in municipal courts and tribunals.

Although Mr. Barkun sees customary law as essentially static and
unchanging, the rapid changes in a number of Melanesian systems of
customary land law in response to modern pressures .of cash cropping
and alienation suggest that this need not necessarily be so, and that
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the changing conditions of developing societies stimulate changes in
custom and usage. Where these are not ossified by codification, it
seems that they may change more rapidly than the formally recorded
laws of most Western nations. It is difficult to support his argument
that .

"The overriding fiction of both international and primitive law is that it
is permissible for individuals to manipulate symbols that stand for facts
... but it is impermissible for them to manipulate symbols that stand
for 'oughts' (because a customary system has no clear laws of
legislation)." [2]

It is disappointing that a study involving so much comparison
between international and tribal law ignores the fluid role of custom
ary rules in these fields. The argument that "... a customary system
has no clear laws of legislation . . ." is bound up with an assumption
that, lacking such a locus, little change or development can take place,
which is not the case.

JOlIN F. HOOKEY,

SENIOR LECTURER IN LAW,

UNIVERSITY OF PAPUA-NEW GUINEA.

2 P.149.
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The Law of Multistate Problems. Cases and Materials on Conflict
of Laws.

By A. T. VON MEHREN AND D. T. TRAUTMAN. BOSTON: LITrLE,

BROWN AND CO. 1965. PP. xv + 1646.

In few respects is this a traditional casebook on the' conflict of laws.
It opens with three domestic cases on the doctrine of common employ
ment, followed by six pages from Reisenfeld and Maxwell's Modern
Social Legislation on the English and European antecedents of the
u.s. system of workmen's compensation. After one recognizably "con
flicts" case, the opening chapter ends with the text of the Alabama
Employers' Liability Act of 1885, and a two-page extract dealing with
the underlying social philosophy of workmen's compensation.

In ideology as well as in presentation, the authors move well away
from traditional ideas and patterns of thought in the conflict of laws.
Their approach, \vhich they label "functional analysis", seeks to bring
out policies and concerns which are readily articulated and called
upon in domestic cases-as in those on common employment-but
which can be obscured in the conflicts area. There, and especially in
choice of law, a &et of rules based on generalized characterization
practices can provide suffiCiently easy answers for judges and sufficient
intellectual satisfaction for academics for a more functional approach
to be neglected.

Of course, this is not a novel position; the interest lies in seeing what
alternative methodology can be devised. The functional analysis
advocated by the authors involves the identification of all jurisdictions
"concerned" with a case. "Concern exists when a jurisdiction, in view
either of its thinking .about the particular substantive issue raised or of
its more general legal policies, such as concern for members of the
community, can be taken to have expressed some interest in regulating
an aspect of the multistate transaction in question". Next, the court
must discover by further contemplation of their policies what rule of
law would be applied by the concerned jurisdictions to regulate the
issue. If all concerned jurisdictions apply the same "regulating rule",
all is well, and there is no need to go further. If the jurisdictions differ
between themselves, it becomes necessary to weigh the concern of
each jurisdiction, to decide which has a predominant concern. If no
single jurisdiction is thus selected, other techniques, some directed to
the content of the available rules of law, must be used.

The authors go to some trouble to distinguish their approach from
those put forward in the past by Currie ("parochial .and forum
oriented") and Cavers. In his last writings, Professor Currie moved
much closer to· the position taken in this book, and Professor Cavers,
a Harvard colleague of the authors, certainly belongs to the same
general school of conflicts theorists. What is more important is that
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the approaeh"is"here,"£or .the first time fully developed in a casebook
presentation.

The core of this presentation is in the 350 pages of chi IlIon the
Choice-of-Law Problem. One of the authors' difficulties is that their
approach is not generally adopted by the courts; most of the cases
reproduced or summarized rely on traditional techniques. The student
is invited, in skilfully phrased questions, to observe the failure of these
techniques to give effect to relevant policies and to consider what
results a functional analysis would have achieved. Roughly a third of
the chapter consists of comments, explanations, and other material
written by the authors to assist him in this task.

Because so much depends on the constructive effort of student and
teacher, it is difficult to assess this part of the book without having
actually used it in class teaching. One's impression is that for an
American teacher of the appropriate methodological outlook this will
be an invaluable collection of material. In Australia or England it
would not.~~:rY~..~s"a~~a.rhing book. Apart from the deterrent effect
of price, and 'weight, there is the emphasis properly placed by teachers
in these jurisdictions on the actual content of the law as applied in the
courts. The "traditional" American rules are formally summarized in
this book only in a 30-page introduction to a valuable discussion of
characterization, renvoi, and related problems in traditional thinking;
and of course the rigidity of the earlier American approach, especially
in the huge field of contract law, did.much to encourage the develop
ment of radical conflicts theories, a development seen as less urgent
in legal systems following the English lead.

Nevertheless there is much here to stimulate a conflicts lawyer work
ing within such a system. 'Selecting almost at random, the discussion
(at p. 299) of the value of uniformity and simplicity in conflicts rules,
and the examination (at p. 394) of the "comparative evaluation of the
asserted policy". If that label is unhelpful, and the authors' headings
are often unclear at first reading, an example might help: in a contract
case, where the choice of the proper 'law of the contract is delicately
balanced as between two Australian States, is it, or should it be, proper
to consider that one State..--Iet us say New South Wales-adheres to
a rule of law on the relevant point long since abandoned in most
common law jurisdictions, whilst the other State has a more en
lightened rule?

It is unfortunate though understandable that most critical comment
on this book has been concerned with its chapters on choice of law,
leaving rather on one side the 1100 pages on jurisdiction and the
federal .aspects of the conHictof laws. The sections on jurisdiction and
on the recognition of foreign judgments are outstandingly good, and
may prove the most valuable parts of the book for ilie non-American
reader. The authors base their treatment on an und~rstandingof the
domestic notions of res judicata and estoppel, and on: a most valuable
analysis of French and German attitudes to those questions on the
domestic and "conflicts" planes.. With a high proportion of commentary
and background material, these are readable as well as illuminating



302 AUSTRALIAN INTERNATIONAL LAW

chapters, now supplemented by the author's extended articles in
recent issues of the Harvard Law Review.

The authors themselves concede that there is more in this book than
could be presented in the bounds of a single course, and they single
out some of the problems of the conflict of laws in a federation for
special, advanced study. As in earlier chapters, they base themselves
on fundamental questions, here of making a federal system work. The
concerns and tensions between federal and State powers, and between
the various States, in this context are examined before we come to the
more familiar territory of the recognition of the laws and judgments
of sister States. In that area divorce and other family-law matters give
rise to special problems and they are looked at in detail in .a final
chapter. The federal aspects of the conflict of laws are" not well
developed in Australia, and the selection of material here is of real
value. Many of the problems discussed could not ,arise in the Australian
context, but there is a depth of .analysis which reduces the danger
that U.S. understandings might be ap,plied too readily to the Aus
tralian situation.

This is a book of remarkable scope and depth. Outside the United
States it may be little used as a teaching book, but it is none the less
an invaluable source of ideas and material for anyone interested in the
workings of the conflict of laws.

DAVID MCCLEAN,

SENIOR LECTURER IN LAW,

SHEFFIELD UNIVERSITY.




