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Article 2 (7) of the United Nations Charter and
the Practice of the Permanent Members
of the Security Council
By DAVID R. GIL~10UR, B.L., LECTURER IN LA'v, UNIVERSITY OF DURIIA~1

I. The definition of intervention
As a constitutional doculnent the Charter of the United Nations is

not known for its sin1plicity. Its apparently siInple terms contain a
considerable number of problen1s of interpretation of SOlne 'con1plexity.
Of these problems one of the oldest, Inost written on and talked about
is that which relates to the n1eaning of the ,vord "intervene" in
art. 2 (7) of the Charter. Article 2 (7) states sin1ply and, one is initially
tempted to say, clearly that the United Nations must not "intervene"
in matters which are essentially within the domestic jurisdiction of any
State.[l]

The clarity which is ostensibly to be found in the Charter in this
respect is, however, quickly dispelled ,vhen even a cursory glance is
taken at the history of this provision in the debates ,vhich have taken
place in the United Nations. Aln10st fron1 the ,vord go there has been
continuing dispute as to \vhat this term n1eans. The disputants have,
perhaps fortunately, ranged themselves in two fairly \vell defined and
coherent groups. One group has contended that this prohibition
prevents the United Nations, through any of its organs, fron1
discussing, making recolnmendations on, studying or inquiring into
any matter which falls essentially \vithin the don1estic jurisdiction of
any State. Supporters of this point of vie"v have been able, latterly,
to call in aid. the comn1entary on the Charter ot Professor Kelsen, [2]

and have n1aintained that "intervene" as used iIll art. 2 (7) bears its
ordinary dictionary n1eaning of interference. The. other group opposes
this point of view. In the opinion of the States of this persuasion
intervention within the n1eaning of art. 2 (7) must be interpreted in
the light of general international law. In their opinion intervention in
general international la,v nleans "dictatorial interference, not inter
ference pure and simple."[:~] Supporters of this point of vie\v have been
able to call in aid the \vritings of the late Professor Lauterpacht[4]

1 Article 2(7) states: "Nothing contained in the present Chatter shall authorize
the United Nations to intervene in l11atters which are essentiallv \vithin the
dOlllestic jurisdiction of any state or shall require the ~fen1be~s to subtnit
such matters to settlelllcnt under the present Charter; but this principle shall
not prejudice the application of enforcen1ent Ineasures under Chapter VII".

2 Kelsen, The Latv of the United Nations, in particular at p. 772.

3 Oppenheim, International Law, 8th ed. (1955), p. 305.

4 Lauterpacht, Interllational Law and Hll1nan Rights, p. 167; also "The Inter
national Protection of Hunlan Rights" (1947), 70 H.R. 5; and OppenheiIn,
Ope cit., p. 415.



154 AUSTRALIAN INTERNATIONAL LAW

and have 111aintained in consequence that such activities as discussion
of or recom111endations concerning the donlestic affairs of any State do
not amount to intervention.

This dispute has proved a regular attenderat debates in both the
General Asse111bly and, to a lesser extent, the Security Council. In
these debates the. opposing sides have, with unfailing regularity, put
fOf\Vard their stock argu111ents \vhenever any subject which in any way
touched upon dOlnestic jurisdiction was raised. One side has main
tained that as a Inatter is domestic it cannot even be discussed, because
discussion itself constitutes intervention. The other, with similar
tenacity, has 111aintained that to adopt such an interpretation would rob
nluch of the Charter of its significance, an argunlent which is very
persuasive in vie\v of the terms of the Charter.

Obviously a choice has to be made. However, it does not follow that
the choice lTIUSt be restricted to the two points of view outlined
above or that the definition of intervention adop~ed will necessarily
be the same for each organ of the United Nations. It is submitted that,
contrary to what appears to be the normal practice of those States
which take sides in this interpretation battle, a distinction must be
drawn bet,veen the General Assenlbly and the Security Council and
that the same argulnents cannot automatically be applied to both
bodies. This is so because the functions and po\vers of the two are
funda111entally different.

The nature and scope of the powers of the General Assembly
predicate that a definition of intervention which represents a compro
nlise between the two extreme points of view outlined above be
adopted. l'he General Ass'Clnbly has a broad power to discuss and make
reco111111endatio11s on anything within the scope of the Charter.[5] That
scope is, as is ,veIl known, very \vide. In one way or another the
United Nations is concerned with almost every aspect of inter- and
intra-state life. \Vithin the scope of the Charter and hence within the
General Asse111blv's nlandate for discussion and recommendation are
such diverse subjects as the n1aintenance of international peace and
security and disarn1alnent, subjects which are manifestly international
in aspect, h11111an rights and funda111ental freedoms, a subject about
the status of \vhich there \vas until recently, and perhaps still, much
dispute, and also standards of living and economic and social progress
and developn1ent, sllbjects which renlain for many, if not most,
purposes essentially ,vithin the donlestic jurisdiction of members. The
scope of the Charter is so ,vide that there is a considerable overlap
bet,veen the pern1issive jurisdiction of the United Nations and the
domain of d0111estic jurisdiction. S0111e things are within the jurisdiction
of the United Nations in some 111easure and yet are still in many
respects essentially donlestic. It is because of this overlap that the
proble111 of interpreting "intervene" arises.

'If taken to cxtrenles, neither of the tvvo interpretations outlined
above is acceptable as far as the General Assembly is concerned, for

5 Article 10.
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the simple reason that both lead to absurd results. If intervention
means 'interference pure and simple' it is possible to conclude that 'any
activity of the Organisation'[6] which relates to matters \vithin dOl1lestic
jurisdiction is prohibited. Thus, for example, reconlmendations of a
general nature dealing with such things as human rights or standards
of living addressed to all luembers nlight be prohibited because these
matters fall largely within donlestic jurisdiction. Such an interpreta
tion forces us to conclude that much United Nations activity is unla\v
ful because it trenches upon l1latters outwith its compete~ce.'

Yet art. 55, for example, is there and nlust mean something. On the
other hand, to interpret intervention to mean "dictatorial interference"
leads to equally unacceptable results. As has frequently been pointed
out, the General Assembly has no powers of "dictatorial interference"
and, therefore, if this interpretation were adopted the prohibition of
intervention would become meaningless vis-a-vis one of the principal
organs of the United Nations. In effect the choice between the two
extreme positions entails a choice of which articles of the Charter are
going to be regarded as pro non scripto.

While the subject is not free fron1 controversy, there is now a
substantial amount of agreement that general discussions of and recom
mendations on subjects such as standards of living and even human
rights are not prohibited by art. 2 (7). It is fairly widely accepted,
that is, that the General Assembly has certain po\vers over matters
which in many respects are essentially donlestic and that this int~rpre

tation to a considerable extent resolves much of the conflict raised by
the other two more extreme approaches. [7] It is true that this COl1l
prol1lise represents to some nlerely the minimum that the General
Assembly can do in certain situations, \vhile to others it is the
maximum. [8] Nevertheless, whatever the full extent of the powers of
the General Assembly over matters which in many respects are
essentially domestic, such a compromise definition highlights the
completely different situation of the Security Council. Its functions
and powers are basically different fronl those of the General Assenlbly
and are such that for it intervention can only have one meaning, that
of "interference, pure and sil1lple".

II. The definition of intervention and the Security Council

The Security Council holds a special position among the organs of
the United Nations. It is the organ \vith primary responsibility for the

6 KeJsen, Ope cit., p. 772.

7 Cf., e.g., Preuss, "Article 2, paragraph 7, of the Charter of the United
Nations and ~1atters of D0l11estic Jurisdiction" (1949),74 H.R., vol. 1, p. 586;
Goodrich and Hambro, The Charter of the United Nations (London, 1949),
p. 120; Goodrich, The United f',lations (London, 1960), pp. 78-9; on the
drafting of art. 10 of the Charter, see Giln10ur, "The 11eaning of 'Intervene'
Within Article 2 (7) of the United Nations Charter-An Historical Perspec
tive" (1967), 16 I.C.L.Q. 330.

8 For a con1prehensive review of the various points of view, see in particular
Rajan, United Nations and Domestic Jurisdiction, 2nd ed.
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maintenance of international peace and security. [9] In the execution
of this function it operates on behalf of all the members of the United
Nations [10] which, by signing the Charter, have agreed to accept and
carry out the decisions of the Council taken in accordance with the
Charter. [11]

Now, it may be asked \vhy, if in relation to the General Assembly
there is room for a compromise definition of intervention, there is not
the same latitude when dealing with the Security Council. The reason
stems siml)ly from the fact that whereas the General Assembly has
been given some quantum of jurisdiction over subjects the exact status
of which is in doubt, the Security Council has no jurisdiction at all
over matters which in any respect can be considered as essentially
domestic. The powers of the Security Council are enumerated in Chs.
VI, VII, VIII and XII of the Charter-Pacific Settlement of Disputes,
Action with Respect to Threats to the Peace, Breaches of the Peace
and Acts of Aggression, Regional Arrangements and the International
Trusteeship System. These po\vers are entirely international in aspect
and it would not be possible for the Security Council, acting under the
umbrella of one of these heads of jurisdiction, even to discuss a matter
which was admitted to be donlestic in nature. The Security Council
cannot, for example, deal with such subjects as human rights and fun
damental freedoms or economic and social progress and development
within any State per see On the contrary, the only major function of this
body, apart from certain important adnlinistrative functions and other
duties relating to the international trusteeship system, is to maintain
international peace and security. The maintenance of international
peace and security is, par excellence, an international matter, not a
domestic one. This being the case the Security Council has, unlike the
General Assembly, no points of contact with matters which are domes
tic and hence, for this body, the prohibition of intervention in art. 2 (7)
excludes even discussion of essentially donlestic matters of the type
pernlitted to the General Assenlbly.

The full impact of this argunlent and the contrast between the
positions of the Security Council and the General Assembly will be
better appreciated if the ternlS of Ch. VI of the Charter are considered
in sonle detail. It is in relation to this chapter of the Charter that
arguments concerning the meaning of "intervene" are most frequently
heard and an examination of its ternlS will show just \vhy such argu
nlents can have no place there.

Article 33 states:-

"( 1) The parties to a dispute, the continuance of which is likely to
endanger the maintenance of international peace and security, shall, first
of all, seek a solution by negotiation, enquiry, mediation, conciliation,
arbitration, judicial settlement, resort to regional agencies or arrange
ments, or other peaceful means of their own choice.
(2) The Security Council shall, when it deems it necessary, caIl upon
the parties to settle their differences by such means."

9 Article 24 (1).
10 Ibid.
11 Article 25.
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Under what circumstances could the Security Council exercise its
powers under this article with respect to matters which are considered
by a majority to be essentially domestic? Article 33 deals Witll a
dispute. But to fall under the terms of this article the dispute has
to endanger the maintenance of international peace and security. The
Security Council is not empowered by this article to deal with any
matter. Its functions are to be directed, in terms of the Charter, not to
the settling of internal differences but to the elimination of disputes
which endanger the n1aintenance of the peace. Domestic matters could
not even be considered here.

Article 35 gives to members and non-members of the United Nations
the right to bring to the attention of the Security Council any dispute
or any situation which might lead to international friction or give rise
to a dispute. Again, this article in no way enables the Security Council
to deal with a matter which remains essentially within the domestic
jurisdiction of a State. If the Security Council, after the investigation
provided for in art. 34, comes to the conclusion that the dispute or
situation does or is likely to endanger the maintenance of international
peace and security, then the matter in question has ceased to be
essentially domestic if, that is, there was ever any question of domestic
jurisdiction in the first place. But if, on the other hand, it should
decide that there is no dispute or that the dispute in question does not
endanger the maintenance of international peace and security, then the
Council would ha;ve to declare itself incompetent.

Article 36 states:-

"( 1) The Security Council may, at any stage of a dispute of the nature
referred to in Article 33 or of a situation of a like nature, recommend
appropriate procedures or methods of settlement.
(2) The Security Council should take into consideration any pro
cedures for settlement of ,the dispute which have already been adopted
by the parties.
(3) In making recommendations under this Article the Security Council
should also take into consideration that legal disputes should as a
general rule be referred by the parties to the International Court of
Justice in accordance' with the provisions of the Statute of the Court."

Matters which were admitted to be domestic could not be dealt
with under this article. The, Council is given certain powers of recom
mendation under this article, but they refer to situations which are
patently of an international character. The Council can recommend
"appropriate" procedures or methods of adjustment in any dispute or
situation the continuance of which is likely to endanger the main
tenance of international peace and security. If the Council decides that
such a recommendation is necessary, its resultant action can in no way
be affected by the prohibition of intervention, seeing that the matter
is international. In the event, however, that there is no dispute or
situation of the nature referred to in art. 33, the Security Council
would not be able to act under this article of the charter.

Exactly the same considerations apply to the powers of the Security
Council under arts. 37 and 38. If the Council, for exampl~, does
recommend the terms of settlement to the parties, its action is in no
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way affected by art. 2 (7). But if no dispute which endangered the
maintenance of international peace and security existed, could the
Council act? The ans\ver is definitely in the negative. [12]

This examination of the terms of ch. VI of the Charter will have
n1ade clear the impossibility of the Security Council exercising any
of its substantive functions thereunder with respect to matters which
are adluitted to be domestic or the status of which is doubtful. The
Council's functions under this chapter relate solely to matters which
are, by definition, international, a fact which makes it impossible for
the prohibition of intervention to undergo any process of development
or modification. It cannot be argued, with respect to the Security
Council, that, for example, discussion and formulation of recommen
dations concerning matters which are essentially within the domestic
jurisdiction of a particular State do not constitute intervention. [13] A
matter can only be dealt with under this chapter of the Charter if it
in some way endangers international peace and security. If it does so
endanger them, it ipso facto ceases to be domE:stic in nahIre. If,
however, the Council should decide that a matter was both domestic
in origin and in addition involved no threat to the maintenance of
international peace and security, its jurisdiction would cease. It could
not, in those circumstances, continue to discuss the matter and formu
late recommendations thereon for the simple reason that it would be
unable to found its jurisdiction on any article of the Charter. The
Security Council, unli15e the Gen~ral Assembly, does not have general
powers of discussion over the whole field of United Nations activity.
I ts functions are strictly limited to matters which are purely inter
national in aspect, a fact which renders the concept of intervention, as
far as it is concerned, static and even calls in question the very
relevancy of this notion ,to a body such as the Security Council.[14]

12 As far as the remaining article of ch.VI is concerned, art. 34, this is oon
cerned with the preliminary question of whether or not there is a dispute or
situation etc. The essentially inquisitorial nature of the Council's powers
under this article makes the whole notion of intervention irrelevant: see
section III (3), post.

13 See the statement of the United States delegate, Mr. Cabot Lodge, to the
Security Council during a discussion of the racial question in South Africa;
Security Council Official Records (hereinafter referred to as S.C.O.R.) 15th
year, 851st mtg., pars. 26-8; also the statements of the delegates (\f Ceylon,
S.C.O.R., 15th year, 852nd mtg., pars. 14-6; Guinea, S.C.O.R., 15th year,
853rd mtg., par. 81; China, S.C.O.R, 15th year, 853rd mtg, par. 126 and
855th mtg., pars. 83-93; and India, S.C.O.R.; 15th year, 855th mtg., par. 58.
For a further statement on the subject see the debates' on the Angolan
question, S.C.O.R., 16th year, 943rd mtg., pars. 42, 43, per United Arab
Republic.

14 Cf. Lauterpacht, in Oppenhein, Opt cit., p. 418: "In general, it is doubtful
whether, in its present formulation Article 2, paragraph 7, serves any
legally relevant purpose. .. . The action of the Security Council can legally
extend to intervention, but seeing that, as a rule, that body is competent
only with regard to matters which affect or constitute a threat·· to inter
national peace and security, such matters, having become the subject of
direct international concern, are no longer essentially within the domestic
jurisdiction of a State and as such excluded froIn intervention on the part of
the Security Council". See, further, p. 419, D. 1.
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The arguments developed with reference to ch. VI of the Charter
apply, pari passu, to the functions of the Security Council under chs.
VII, VIII and XII. In each case the functions conferred on the Security
Council are, par excellence, international in nature and it is therefore
difficult to see what relevance a clause prohibiting it from dealing with
matters which are essentially domestic in nature can have. [15]

The view that "intervene" vis-a-vis the Security Council can only
mean "interference pure and simple'" and that, therefore, discussions
of and recommendations, etc., concerning the domestic affairs of any
State are outside the Council's competence is reinforced by the fact
that this was the intention of those who were responsible for the final
form of art. 2 (7). It was the· specific and declared intention of those
who were responsible for the present form of art. 2 (7) that the
Security Council should be unable, under any article, to discuss, make
recommendations on or in any way deal with the domestic affairs of
any State. It was intended that its jurisdiction should be entirely
international. [16]

This view of the lueaning of "intervene" is also reinforced by the
fact that in substantive debates the argument that the Security. Council
could discuss any matter because "discussion" did not constitute inter
vention has not found wide acceptance although, of course, this
opinion has been expressed.[171

The above conclusions are, however, entirely dependent upon a
particular matter being considered domestic by the Security Council
as a body. This decision is, of course, frequently the fulcrum around
which the whole question of United Nations action revolves. But just
when is the Security Council to decide this matter? And to what
extent can it discuss the particular issue in the process?

15 From a strictly historical point of view, it is true that as adopted at San
Francisco art. 2 (7) and the prohibition contained therein was also intended
to prevent the Security Council from making recommendations with refer
ence to essentially domestic matters under ch. VII of the Charter. This point
was made clear by the Australian delegate, Dr. Evatt, ,vho. feared that the
original draft of this article might allo"v the Security Council under ch. VII
to deal with domestic affairs by way of recommendations. This he wished to
prevent and hence secured that the wording be altered. In the resultant and
present form, the Security Council is only allowed to take enforcement
measures under this chapter and any recommendations which relate to
domestic matters are expressly excluded; see Gilmour, Ope cit.
However, in practice, this original intention has not, with general assent,
been adhered to. It is now generally agreed that if a matter is dealt with
under ch. VII of the Charter, Actions With Respect to Threats to the Peace,
Breaches of the Peace, and Acts of Aggression, it has long ceased to be a
matter essentially within the domestic jurisdiction of any State (see Oppen
heim, Ope cit., pp. 418-9, par. 168f (h)) and that, therefore, the Security
Council is free to take any of the permitted actions under ch. VII, including
the making of recommendations.

16 See Gilmour, Ope cit. But cf. in particular, Rajan, Ope cit., in particular cbs.
II and III; Wright, "Is Discussion Intervention?" (1956) 50 A.}.I:L. 102.

17 See ll. 13, ante.
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III. Inclusion of a subject in the agenda of the Security Council and
the permissibility of "jurisdictional discussion"

(1) The preliminary issue of competence.-Arguments concerning the
nature of intervention in United Nations law have been particularly
important in debates on the adoption of the agenda of both the
General Assembly and the Security Council. Those members of the
United Nations which maintain that even discussion of essentially
domestic matters constitutes intervention in the affairs of the State
concerned have insisted as a consequence that no such matter can
even be included in the agenda of either of those two bodies. This
argument is perhaps best set out in syllogistic fonn thus:-

(i) The item concerned deals with matters which are essentially
within the domestic jurisdiction of State X.

(ii) Discussion of such matters and the adoption of recommenda
tions thereon constitute intervention and are, therefore, pro
hibited by art. 2 (7).

( iii) Therefore, neither the General Assembly nor the Security
Council can include such an item in its agenda.

This argument, while it is attractive in its way and understandable
when the origin of this particular prohibition is considered, is essen
tially unsound and springs from a failure to appreciate the fact that
"discussion" by the GeneralAssembly or the Security Council is not a
homogeneous activity. Rather it has two principal characteristics.
Discussion can be either substantive or what might be called "pre
liminary" or "jurisdictional".

Discussion is substantive when it is concerned with the merits of a
particular matter and it is this particular variety of discussion which
is prohibited by art. 2 (7). However, discussion can also be pre
liminary or jurisdictional and it is so when it is concerned, in this
case, with the claim of one State or a group of States that a particular
matter is within the domestic jurisdiction of one or more of them.
This type of discussion is not, and cannot be, intervention. That it
cannot constitute intervention is predicated by the very nature of the
judicial process and the rule of law in international affairs.

When, in any process before an international tribunal, an objection
to jurisdiction is lodged on the b·asis that the matter concerned is
essentially within the domestic jur!sdiction of 0I?-e of the parties,
whether or not the tribunal has jurisdiction, is decided usually by the
tribunal itself and not by the party making the claim. The jurisdiction
of international courts and tribunals is not usually divested by the
mere assertion of one of the parties to the process that they lack the
competence to hear the case. If it were otherwise, law would count
for nothing in international affairs. There appears to be no good
reason why this same rule should not apply to the activities of the
organs of the United Nations.

The United Nations is principally a political organization with
political functions .. However, in not a few instances, it has to act in a
judicial or af least a quasi-judicial capacity. When it does so, it is
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only reasonable that rules of procedure which are essential to secure
the rule of law in other international tribunals should be observed
here also. The jurisdiction of the United Nations is in many instances
controversial. In many instances a good case can be made out for the
proposition that it lacks the jurisdiction to entertain a particular matter.
However, the mere claim that the United Nations is without jurisdic
tion in any particular case cannot, if law is to have any place in the
world, be definitive. Such assertions of lack of competence on the
part of the United Nations must be subject themselves to adjudication
and the United Nations, no more than any other international body,
cannot be deprived of jurisdiction to hear a particular matter just
because some State claims that the particular item before one of its
organs falls essentially within its domestic jurisdiction. Nemo esse
judex in propria sua causa is a general principle of law applicable to
all situations and it follows that if the rule of law is to have any
application at all in international affairs no State can be allowed to
interpret with binding force the extent of its obligations under the
United Nations Charter or, for that matter, under any other instru
ment.

In United Nations practice, decisions on questions of competence
have always been taken by the vote of the particular organ the
competence of which is being challenged. No resolution has ever been
passed which expressly declares that the organs of the United Nations
have this power and the Charter does not expressly confer it. However,
it is generally agreed that the organs of the United Nations do have
this power and all attempts to have this question referred to an outside
body such as the International Court of Justice have been firmly
resisted. [18] This fact may perhaps diminish somewhat the accent
which can be placed upon the rule of law in the United Nations. It
can perhaps be argued that for a political organ of the United Nations
to sit in judgment on the legal claim that it is without jurisdiction is
itself derogating from that general principle of law which we are
here seeking to uphold. There is indeed much to be said in favour of
such a point of view. It is not in many respects desirable that the
political organ whose ju.risdiction is challenged should be in a position
to decide such legal ITlatters against the State which is making the
claim of lack of jurisdiction. However, against this can be set the fact
that any organ of the United Nations is composed of a number of
States of varying points of view and that, therefore, the end-product
of such a jurisdictional vote is likely to represent a fairly just and
generally accepted finding. Again, even if this is felt t<;> be not strong
enough to counteract the derogation from the general principle of
law cited above, it is, it is submitted, undoubtedly better to have an
international body, cornposed of a variety of States with varying and
often conflicting points of view decide upon its own jurisdiction· than

18 See Vallat, "The COlnpetence of the United Nations General Assembly"
(1959), 97 H.R., pp. 208-13, for a discussion of the drafting history of the
Charter relating to the question of where the power to give "authoritative
interpretations" of the Charter should lie.
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to accept the unilateral detern1ination of such a question by one or
perhaps two States. In this way the United Nations would soon be
rendered impotent.

If it is accepted that a denial of competence must be decided by
the particular organ concerned and not by the State denying it, the
question arises how is the organ concerned to go about this? What
procedures must it follow? It will be immediately apparent that the
first thing which any organ of the United Nations must do before it
can decide upon the question of jurisdiction is to place the disputed
item on its agenda. A subject may well fall essentially within the
domestic jurisdiction of some particular State and, therefore, not be
sl.lbject to the powers of the United Nations, but this is a fact which
can only be determined after inclusion of that item in the appropriate
agenda, not before. This holds true for the Security Council and the
General Assen1bly. The decision that a matter falls essentially \vithin
the domestic jurisdiction of a particular State and hence outwith the
jurisdiction of the Security Council is and must be, under present
circumstances, a decision of the Security Council as a body. But before
the Security Council or, for that matter, the General Assembly can
begin to function at all, even to decide the question of competence,
it must be seized of the disputed item. To be formally seized of an
item, even if this is only initially for the purpose of deciding jurisdiC
tion, it must place the item in question on its agenda. It is, therefore,
it is submitted somewhat illogical to assert, as is not infrequently done,
that the Security Council must decide that it is not competent to
discuss a certain subject even before it has included the item in
question in the agenda.

These arguments lead to the conclusion that, contrary to what is
frequently asserted in the United Nations, the inclusion of an item in
the agenda of the Security Council, or, indeed, of any other organ,
cannot per se constitute intervention in the domestic affairs of a
particular State. Inclusion in the agenda is the first prerequisite of any
United Nations action on any subject. It is the sine qua non without
which even the claim that a matter falls essentially within the domestic
jurisdiction of a particular State cannot be accepted.

In almost every case there is also a second prerequisite for a valid
decision on competence. This is that the matter must be discussed.
However, the discussion which takes place at this stage must be
directed to the question of competence and not principally to that
of the merits. Provided this qualification is observed, such preliminary
or jurisdictional discussion cannot constitute intervention in the
domestic affairs of any State. Whether a matter does or does not
fall essentially within the' domestic jurisdiction of a particular State
is a question which can only be decided after some discussion. It is
highly unlikely that the Security Council, acting as it must in such
circumstances in a judicial capacity, could take a vote immediately
after the inclusion of an item on the agenda on whether or not it fell
within the domestic jurisdiction of a particular State, and this without
any discussion at all. It is highly unlikely that it would, and inde.ed
would be most unjust if it did, refuse to hear statements from its own
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members on the question of competence. However, such discussions as
take place at this stage cannot fall under the prohibition of art. 2 (7).
Whatever discussion of a particular item is required in order to
elucidate and decide upon the question of competence is and must
be permitted to the Security Council. This type of activity must be
permissible, for if it is not, the United Nations is thrown back upon
having to accept the unilateral claim of one State or of a particular
group of States that it is without competence. This it cannot do if, that
is, it is to function in any effective manner at all. To maintain the
reverse would be to include a kind of universal "Connally" reservation
in the United Nations Charter.

Legitimate doubts may, of course, be expressed concerning the
depth to which such jurisdictional discussions can go. Just how far can
the Security Council deal with the merits of a particular dispute in
deciding the vital question of competence? The question of com
petence will often be a highly complicated matter from a factual point
of view the elucidation of which will in many cases not be easy
without a fairly thorough examination. It is further complicated by
the fact that the plea of "domestic jurisdiction" is one which relates
not only to the question of jurisdiction of the court or tribunal which
is dealing with the case but also to the substantive rights of the parties
to the case, for the plea of domestic jurisdiction is one which can be
lodged twice. It can be made in an attempt to prevent the merits of a
case being dealt with and it can also· be made as a substantive defence
should the court or tribunal decide that it in fact does have jurisdiction
to entertain the action. [19] Guidance on these matters can be obtained
from the practice of the Permanent Court of International Justice and
its successor the International Court of Justice. Both the world courts
have had to face and deal with these delicate questions and have done
so without giving rise until very recently to any particular problems ·or
great objections.

(2) The preliminary issue of competence and th·e practice of the inter
national courts.-The problem. of how to decide whether or not the
world court was competent to entertain a particular claim, in the face
of a preliminary plea of domestic jurisdiction, while at the same time
eschewing any detailed examination of the merits of the case-this
being the whole object of the preliminary objection-was faced and,
for most purposes, solved by the Permanent Court of International
Justice in its advisory opinion on the Nationality Decrees in Tunis and
Morocco. [20] In 1923 the Court was asked by the Council of the
League of Nations to give an advisory opinion on wheth~r certain
decrees, converting into French citizens various classes of British
subjects, were matters solely within the domestic jurisdiction of France

19 Fqr a full discussion of these characteristics of the plea of domestic jurisdic
tion and the controversy surrounding the actual practice of the international
courts on this point, see W~Idock, "The Plea of Domestic Jurisdiction before
International Legal Tribunalf (1954),31 B.Y.I.L. 97.

20 p.e.!.]., Ser. B., No.4.
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within the meaning of art. 15 (8) of the Covenant of the League of
Nations [21] and whether, therefore, the Council was prohibited from
nlaking any reconlmendations with respect thereto. In giving its reply
to the Council of the League of Nations the Court "showed itself very
nluch aware that the question of domestic jurisdiction in preliminary
proceedings on jurisdiction is intimately related to the substantive
rights of the parties on the nlerits. It recognized the delicacy of the
task of deciding the validity of a plea of domestic jurisdiction as an
objection to jurisdiction without a full investigation of the merits and
yet without prejudging the rights of the parties as they might emerge
from a full investigation of the merits". [22] In giving its opinion, the
Court laid down the general principle that in considering the com
petence of the Council to make the recommendations in question, the
criterion which had to be looked to was the general legal nature of the
subject-matter of the dispute and not whether the defendant State had
or had not in fact acted within its powers according to international
law. [23] The Court came to the conclusion that to decide the pre
liminary question of jurisdiction it· was not necessary for it to examine
in detail the contentions of the parties on the merits, but only, o~ the
contrary, to examine, in a superfiCial manner, the legal grounds on
\vhich the claim was based. The Court said:-[24]

"It is certain ... that the mere fact that a State brings a dispute before
the League of Nations does not suffice to give this dispute an inter
national character calculated to except it from the application of
paragraph 8 of Article 15.
It is equally true that the mere fact that one of the parties appeals to
engagements of an international character in order to contest th~

exclusive jurisdiction of the other is not enough to render paragraph 8
inapplicable. But when once it appears that the legal grounds (titres)
relied on are such as to justify the provisional conclusion that they
are of juridical importance for the dispute submitted to the Council,
and that the question whether it is competent for one State to take
certain measures is subordinated to the formation of an opinion with
regard to the validity and construction of these legal grounds (titres) ,
the provisions contained in paragraph 8 of Article 15 cease to
apply...."

The Court thus held that what is important in deciding jurisdiction
is not the substantive rights of the parties, but rather the prima facie
status of the subject-matter of the dispute. If, on a provisional survey
of the grounds adduced by one of the parties, it appears that the
matter falls within the confines of international law, the plea of
domestic jurisdiction fails, at this stage. But it must be noted that it
fails for the purpose of denying jurisdiction to the tribunal only. The
dismissal by the International Court or, indeed any other international
tribunal, of a preliminary objection to jurisdiction based on the plea

21 Article 15 (8) of the Covenant of the League of Nations corresponds,
broadly, to art. 2 (7) of the United Nations Charter.

22 Waldock, Opt cit., p. 108.

23 P.C.!.}., Sere B, No.4, pp. 25, 26.

24 Ibid.
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of domestic jurisdiction does not prevent the party concerned from
raising this plea again in defence to the substantive claims made
against him.

There has been a certain amount of controversy over the academic
validity of this "provisional view" approach of the world courts to the
question of jurisdiction. The late Professor Lauterpacht, for example,
pointed out that this "provisional view" approach to the question of
con1petence could lead to the anomalous situation where a court could
find that, on a prima facie provisional survey of a -ease, a matter fell
within international law, but that on the resultant examination of the
merits it might find that the matter was, in fact, domestic. This would
mean, it was claimed, that a court here would have been exercising a
jurisdiction which it, in fact, did not possess and that its provisional
judgment had been based on a general impression which had not been
substantiated by the investigation of the merits. [25]

This is an argument which has, of course, considerable merit to it,
and it may indeed' be better to consider the plea of domestic juris
diction as unsuitable to be raised at this stage in the proceedings.
International legal affairs would no doubt be much facilitated if it were
recognized that any matter was prima facie subject to the jurisdiction
of international law and that only when the merits of a case were
being considered could a defence of domestic jurisdiction be raised.
However, this is not the practice of States, which continue to see in
the plea of domestic jurisdiction raised in preliminary objections a
weapon to protect their lawful Interests. Thus, despite the objections
of Professor Lauterpacht, the practice of making this kind of pre
liminary objection has continued, and neither world court has felt it
necessary to rule such pleas inadmissible at this stage. On the contrary,
the practice, developed in the Nationality Decrees advisory opinion,
has continued. The world court is frequently presented with objec
tions to its jurisdiction based on the plea of domestic jurisdiction and
it disposes of them by examining, not the merits of the case, but the
legal grounds which are adduced as the basis of the claim.

The procedure of the International Court in dealing with pre
liminary objections in general was examined in and confirmed by the
judgment of the Court in the Barcelona Traction Case.[26] In this case
it ,vas noted that whenever preliminary objections are lodged the
Court can do one of four things. [27] First, it can decide that the
objection does not in fact have a preliminary character and that,
therefore, without prejudice to the right of the respondent State to
raise the same question at a later stage, the objection cannot be
entertained as a preliminary one. Secondly, where the Court finds that
the objection is properly a preliminary one, it may uphold it. Alterna
tively, it may be rejected. The fourth possibility examined by the

25 See H. Lauterpacht, in (1930), 10 Economica, p. 137; quoted by Waldock,
op. cit., p. Ill.

26 Barcelona Traction, Light and Power Co. Ltd., Preliminary Objections,
Judgment, I.C.}. Reports, 1964, p. 6.

27 Ibid., p. 43.
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Court was that of joining the preliminary objections to the hearing on
the merits.

The practice of joining preliminary objections to the merits has been
adopted in certain cases because it has been found that it is not always
possible to adhere to the "provisional view" procedure outlined above.
In certain cases it has been found that in order to appreciate fully the
jurisdictional aspects of a case, the merits have to be fully explored.
Where the Court finds this to be so it will joi,n the prelimiiary objec
tions to the hearing on the merits and defer its decision on the former
until after a full examination of the merits. This expedient was first
adopted in 1933[28] and is now expressly provided for in the rules of
procedure of the International Court. [29] It is a practice which has
been adopted in several cases[30] including the recent one concerning
the Barcelona Traction in which the Court explained its reasons for so
acting in the following terms.-[31 l

". . . In other situations . . . the Court may find that the objection is
so related to the merits, or to questions of fact or law touching the
merits, that it oannot be considered separately without going into the
merits (which ,the Court cannot do while proce'edings on the merits
stand suspended under Article 62), or without prejudging the merits
before these have been fully 'argued. In these latter situations, the
Court will join the preliminary objection to the merits. It will not
do so except for good cause, seeing that the object of a preliminary
objection is to avoid not merely a decision on, but even any discussion
of the merits. On the other hand, a joinder does not in any respect
indicate that the objection has been ignored."

The practices developed by the international courts for dealing
with the problem of preliminary objections have worked smoothly
over the years, giving rise to no major practical controversy. Recently,
however, the outcome of the South West Africa Cases has caused a
certain uneasiness and in a curious way may have provided post
humous vindication for the doubts regarding the "provisional view"
approach voiced many years ago by Professor Lauterpacht. As a
result of the South West Africa Cases a question has arisen of the
extent to which a decision of the International Court on a preliminary
objection can be regarded as res judicata, a question which, oddly
enough, does not appear to have arisen in any prior instances.

In 1962 the International Court rejected the preliminary objections
submitted by the Republic of South Africa in response to the appli
cations lodged against her by Ethiopia and Liberia. [321 These two

28 The Pless Case, P.C.!.}., Series AlB, No. 52, p. 16.
29 Article 62 (5) of the Rules of Court.
30 E.g. Pajzs, Csaky, Esterhazy Case, P.C.I.}., Serf AlB, No. 66, p. 9; Losinger

Case, P.C.I.]., Sere AlB, No. 67, pp. 23, 24; Panevezys-Saldutiskis Railway
Case, P.C.!.]., Serf AlB, No. 75, pp. 55, 56; Certain Norwegian. Loans, 1956
I.C.]. Reports, 1956, p. 74 and Rights of Passage over Indian Territory, 1957
I.C.]. Reports, 1957, pp. 150-2.

31 I.C.]. Reports, 1964, p. 43.

32 South West Africa Cases (Ethiopia v. South Africa; Liberia v. South Africa),
Preliminary Objections, Judgment of 21 December 1962, I.C.}. Reports,
1962, p. 319.
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countries, both forn1er men1bers of the League of Nations, contended
that South Africa had violated the terms of the Mandate for South
West Africa and \vere seeking a declaration fronl the Court to this
effect. South Africa lodged four preliminary objections, two of which
might be noted. :First, South Africa maintained that the Mandate· \vas
no longer ~"a treaty or convention in force' within the meaning of
Article 37 of the Statute of the Court". Secondly, she maintained that
the dispute brought before the Court was not a dispute as envisaged
by art. 7 of the Mandate, that article being the one on which the
applicants sought to found the Court's jurisdiction. It was not such a
dispute because, it was contended, it did not affect any material
interest of the; applicant States or their nationals and further because
the applicants had "no legal right or interest in the observance by the
Mandatory of its duties to the inhabitants". [331 By repelling these
preliminary objections in fairly plain language, albeit by an eight to
seven decision, the impression was gained in 1962 (a) that the Mandate
was still in fovce, and. (b) that the applicants had a sufficient interest
in the matter ~o enable them to obtain the declaration sought if they
were successf~l in establishing their case. In 1966, however, after
lengthy subm ssions by the parties, the Court declined to give the
declaration so ght on the grounds that the applicants had not estab
lished their inferest in the matter.[34J

The judgmert of the Court was given only by the president's casting
vote, the memBers being equally divided. Of the dissenting judgments
that of Judge ~essup might be noted in particular. He took issue with
the per curia~judgment on whether or not it was open to the Court
to, as he clai~ed, reverse its 1962 decision. In his opinion the two
points mentio,ed here, the existence of the Mandate and the interest
of the applicalflts, were res judicata and were not subject to review.[351

i

The Court answered these two points in its judgment. First, on the
question of tHe continued existence of the Mandate it said:-[361

"... it shotldd be m:ade clear that when, in the present Judgment, the
Court con*iders what provisions of the Mandate for South West Africa
involve a ilegal right or interest for the Applicants, and what not, it
does so w~thout pronouncing upon, and wholly without prejudice to,
the question of whether that Mandate is still in force. The Court more
over think~ it necessary to state that its 1962 decision on the question
of compe~ence was equally given without prejudice to that of the
survival o~ the Mandate, which is a question appertaining to the merits
of the cas~. It was not in issue in 1962, except in the sense that survival
had to be !assumed for the purpose of determining the purely jurisdic
tional issu~ .which was all that W!as then before the Court. It was made
clear in the course of the 1962 proceedings that it was upon this
assumptioIjl iliat the Respondent was arguing the jurisdictional issue;
and the s~e view is reflected in the Applic'ants' final submissions

33 Ibid., p. 34p.

34 South-West iAfrica Cases, Second Phase, Judgment, I.e.}. Reports, 1966, p. 6.
35 Ibid., pp. 335-7.
36 Ibid., p. 19~
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( 1) and (2) in the present proceedings, the effect of which is to ask the
Court to declare (inter alia) that the Mandate still subsists.... It is,
correspondingly, a principal part of the Respondent's case on the
merits that since (as it contends) the Mandate no longer exists, the
Respondent has no obligations under it. . .. This is a matter which ...
could not have been the subject of any final determlination by a
decision on a purely preHminary point of jurisdiction."

Secondly, dealing with the question of the legal right or interest of
the applicants in the matter the Court said:-[37 l

". . . . In this connection, there was one matter that appertained to the
merits of the case but which had an antecedent character, namely the
question of the Applicants' standing in the present phase of the pro
ceedings,-not, that is to say, their standing before the Court itself,
which was the subject of the Court's decision in 1962, but the question,
as a matter of the merits of the case, of their legal right or interest
regarding the subject-matter of their claim, ....

In the first place, it is contended that the question of the Applicant's
legal right or interest was settled by that Judgment and cannot now be
reopened. As regards the issue of preclusion, the Court finds it
unnecessary to pronounce on various issues which have been raised in
this connection, such as whether a decision on a preliminary objection
constitutes a res· judicata in the proper sense of that term,-whether it
ranks as a "decision" for the purposes of Article 59 of the Cou·rt's
Statute, or as "final" within the meaning of Article 60. The essential
point is that a decision on a preliminary objection can never be pre
clusive of a matter apertaining to the merits, whether or not it hQ,$ in
fact been dealt with in connection with the preliminary objection. When
preliminary objections are entered by the defendant party in a case,
the proceedings on the merits are ... suspended. Thereafter, and until
the proceedings on the merits are resumed, the preliminary objections
having been rejected, there can be no decision finally determining or
pre-judging any issue ~f merits. It may occur that a judgment on a
preliminary objection touches on a point of merits, but this it can do
only in a provisional way, to the extent necessary for deciding the
question raised by the preliminary objection. Any finding on the pornt
of merits therefore, ranks simply as part of the motivation of the
decision on the preliminary objection, and not as the object of that
decision. It cannot rank as a final decision on the point of merits
involved.....

. . . . whatever observations the Court may have made on that matter,
it remained for the Applicants, on the merits, to establish that they had
this right or interest in the carrying out of the provisofiS which they
invoked, such as to entitle them to the pronouncements and declarations
they were seeking from the Court. Since decisions of an interlocutory
character cannot pre-judge questions of meritts, there can be no con
tradiction between a decision allowing that the Applicants had the
capacity to invoke the jurisdictional clause--this being the only question
which, so far as this point goes, the' Court was then called upon to
decide, or could decide,-and a decision that the Applicants have not
established the legal basis of their claim on the merits."

This decision was, to say the least, unpopular politically and has

37 Ibid., pp. 18 and 36-8; emphasis added.
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been the subject of a certain (; mount of adverse legal criticism. [38]
Its implications are wide and cannot, of course, be fully explored
here. One or two comments mi ht usefully be Inade, however. First,
the whole queston of res judicaa is complicated by the fact that it is
not altogether clear whether in tact the Court in its 1966 judgment is
reversing its 1962 one or is tro y exalnining an aspect of the matter
which was not examined befor and which, in its opinion, could not
have been. Secondly, however, he general impression of this part of
the judgment is that the Court is in effect extending its "provisional
view" approach to preliminary 0' jections based on the plea of domestic
jurisdiction to a wide variety of preliminary objections. The storm of
protest which this has evoked f om political commentators is perhaps
understandable given the highly emotional nature of the subject-matter
of the claim. It is perhaps perti ent to remark, however, that the right
of the International Court in effect to reverse a finding on a preliminary
objection after a full examina ion of the merits is inherent in the
cCprovisional view" approach. It as implicit in the advisory opinion of
the Permanent Court of Internafonal Justice in the Nationality Decrees
Case' and was the reason for the adverse con1ment thereon of Professor
Lauterpacht, cited above. It €·s true that this "provisional view'~

approach was developed with peciaI reference to a preliminary plea
of domestic jurisdiction, a plea t hich, as Sir Humphrey Waldock has
noted elsewhere,[39] is intimate y c.onnected, in many cases, with the
merits and which, even if it is repelled at the preliminary stage, can
be raised as a defence to the su stantive claim. As such, it may be that
this' approach is unsuitable, be ause of its historical origin, for exten
sion to other categories of preli inary objections. Its full implications
in the South West Afr'ica Cas s may indeed give rise to a need to
reconsider the general positio of interlocutory judgments vis-a-vis
the notion of res judicata, what ver one might feel about the merits of
the actual reasoning of the Cou t on the question of whether or not the
applicants had a legal interest n the matter. It Inay be, for example,
that in assessing to what extent interlocutory judgments of the type in
question can be considered as ~es judicata greater emphasis ought to
be placed upon the distinction etween what is properly a preliminary
objection to jurisdiction and w at is in effect a -plea to the admissi
bility of the case. It is eVident that there was a certain amount of
disaweement in the Court on this particular point especially with
reference to the preliminary objbction dealing with the legal right and
interest of the applicants. The bourt appears to have considered this
preliminary objection as an o~jection to jurisdiction whereas other
members of the Court, correc~ly it is submitted, treated it as an

38 E.g. Reisman, "Revision of ~he South-West Africa Cases" (1966), 7
Virgo J. Int. L., 1; Higgins, "T~F International Court and South-West Africa
-The Implications of the Judrment" (1967), VIII Journal of the Inter
national Commission of Jurists 3.

39 Waldock, op. cit.
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objection to admissibility.[40 l It may be that to categorize preliminary
objections more clearly would help in the resolution of this probleDl.

However these problems are to be resolved, the judgment of the
Court in the South West Africa Cases is highly relevant for present
purposes. In disn1issing the claim of Ethiopia and Liberia the Inter
national Court reinforced its "provisional view" approach to the
question of jurisdiction, particularly where the preliminary objection
in question touches upon the lllerits of the case. A preliminary plea
of domestic jurisdiction is such an objection. If it is lodged the
International Court may do one of four things. It may accept it, in
which case the proceedings will go no further. It may reject it and
assume jurisdiction. It may join it to the merits. But, in addition, it
may also, after having rejected it at the preliminary stage, accept it as
a defence to the substantive claim.
(3) The application of the procedures of the International Court of
Justice to the Security Council.-Despite the res judicata difficulties
raised by the South West Africa Cases, the general practices and
principles developed by both world courts to deal with the often
delicate question of jurisdiction can with advantage be applied to the
situation in which the Security Council finds itself when confronted
with a similar question. The problems which have arisen in connexion
with the practice of the International Court are unlikely to confront a
political organ such as the Security Council and, therefore, need not
deter any attempt at a useful transference of procedure from one
body to another. If the general lines of International Court procedure
are adopted, various problems concerning the question of intervention
and the Security Council's competence become clarified. First, any
discussion devoted solely to establishing a "provisional view" of the
legal basis of the claim presented to the Security Council cannot
constitute intervention. Discussion directed towards foming this pro
visional view is the least that any body acting in a judicial capacity
can limit itself to in these circumstances. and thus cannot be pro
scribed by the prohibition of intervention. Secondly, should the
question of jurisdiction be so complicated that it cannot be elucidated
without a full examination of the merits, there is no reason why the
Security Council should not join the issue of jurisdiction to that of
the merits provided, that is, that in so doing the issue of jurisdiction
is neither forgotten nor pushed to one side as unimportant. If this
procedure is adopted by the Security Council, then equally any
discussion which is conducted under this umbrella cannot be castigated
as intervention. If the practices and principles of the International
Court in this respect are applied to the Security Council it becomes
impossible to argue, for example, that if the Security Council were,
after such a full examination of the merits, to come to the conclusion
that it lacked the competence to consider the item in question, it
'would in effect, by the very fact of such a discussion having taken
place, have been exercising a competence which it never possessed.

40 Cf. dissenting opinion of Judge ~1orel1i, I.C.J. Reports, 1962, at p. 565, and
dissenting opinion of Judge Jessup, I.C.J. Reports, 1966, at p. 336.
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Such an argument is essen~ially unsound and is really a criticism of the
judicial process itself rather. th.an. a reflection upon .th.e competence of
the Security Council. Wh n there is a dispute regarding the com-
petence of any judicial or quasi-judicial body, that dispute has to be
resolved whether by that I particular body itself or by some higher
authority. The resolution pf this question requires that someone or
somebody somewhere exe~cise the appropriate competence. But it is
the competence to resolve I the preliminary issue of jurisdiction which
is being exercised, not a pompetence with reference directly to the
substance of the question,1 and any discussion which is part of this
preliminary function does nQt in any way prejudice or interfere with
the rights of the parties on the merits. This is so whether the discussion
which takes place is directed towards establishing a "provisional view"
of the jurisdictional question or is part of a full examination of the
merits where the issue of jurisdiction is tied to the examination of -the
merits. In either instance whatever discussion is taking place is taking
place in virtue of the competence of the body concerned to determine
the question of jurisdiction, not pursuant to any substantive authority.
The alternative to this system is the automatic acceptance of the claim
of one of the contestants that a court or, as in this case, the Security
Council is without jurisdiction to entertain a certain type of case. Such
a system is the antithesis of the rule of law.

The inappropriate nature of the view that any discussion by the
Security Council of an allegedly domestic matter constituted inter
vention can be demonstrated in a practical way and, quite inde
pendently of the theoretical considerations set out above by an
examination of the functions of the Security Council under ch. VI.
Viewed in one way, as noted above, these particular articles of the
Charter lead to the conclusion that any "substantive" discussion of a
domestic matter constitutes intervention. The same articles, examined
from a different standpoint, indicate that notwithstanding art. 2 (7)
the Security Council is empowered to include any item on its agenda
and discuss it at least from the point of view of jurisdiction.

Under the heading of the Pacific Settlement of Disputes the Security
Council is given a wide variety of functions to enable it to assist parties
to settle their differences peaceably. These differences must, of course,
relate to international matters. However, albeit that no State is
required to submit its domestic matters to settlement under the
Charter, if the Security Council cannot include any item on its agenda
and examine it, at least from the point of view of jurisdiction, how
can it perform its allotted functions or make the value judgments which
the Charter enjoins this organ of the United Nations to make? For
example, art. 33 (2) directs the Security Council •to call upon the
parties to a dispute to settle it by means of negotiation, inquiry,
mediation, conciliation, arbitration, judicial settlement, resort to
regional agencies or other peaceful means of their own choice when
it deems this necessary. Albeit that a dispute may concern a question
which in general international law falls prima facie within the domestic
jurisdiction of one of the parties, if the SeCllfity Council is unable to
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discuss the matter at all it will be unable to decide whether or not
it has jurisdiction. If it cannot discuss the matter it will not be in a
position to "deem" anything. If it cannot discuss, it will not even be in
a position to decide whether there is a dispute which is in need of
settlement by one of the means specified in art. 33 (1).

Again, the Security Council has power, under art. 34, to investigate
any dispute or any situation which might lead to international friction
or give rise to a dispute in order to determine whether the continuance
of the dispute or situation is likely to endanger the maintenance of
international peace and security. If anyone article of the Charter
could be cited as "proof" of the above arguments this would surely be
it. The whole purpose of this article of the Charter is to enable the
Security Council to investigate any matter with a view to maintaining
international peace and security. If this article is to be at all meaning
ful, discussion carried out pursuant to it cannot constitute intervention,
even if it turns out that there is no danger to the peace. By the terms
of this article the Security Council is enjoined to investigate, not
situations which do endanger the maintenance of international peace
and security, but rather those which might conceivably do so. Albeit
that a subject may, prima facie, be within the domestic jurisdiction
of a particular State, nevertheless, if the Security Council is to carry
out its inquisitorial functions it must be able to discuss any subject,
irrespective of its ostensible nature.

Similar considerations apply to the functions of the Security Council
under arts. 35, 36, 37 and 38. If, under art. 38, it is proposed to
recommend appropriate procedures or methods of settlement to parties
to a dispute, the Security Council must first of all discuss the matter
with a view to ascertaining just what the international interest in the
matter is. If, under art. 35, a member or non-member brings. an alleged
dispute or situation to the notice of the Security Council claiming that
it has led to a danger to international peace and security, .the Security
Council is surely bound to investigate the matter to satisfy itself of the
truth or falsity of the allegation. In some cases it is no doubt true that
a situation endangering peace and security or likely to endanger the
same will be so obvious that no question of domestic jurisdiction can
arise. But it does not follow that all situations are necessarily so patent.
Where they are not, the Security Council is surely duty-bound to
examine them in order to ascertain just exactly what the international
interest, if any, in the matter is. This it cannot do if the inscription in
the agenda of a doubtful item and the discussion thereof, under the
conditions set out above, constitute intervention.

Chapter VI deals with the paCific settlement of disputes which are
likely to endanger the maintenance of international peace and security.
The very terms of this' function make it essential that the Security
Council be competent to include on its agenda and discuss any subject
brought to its attention, irrespective of its ostensible origin and nature.
A matter may, in general international law, be considered as domestic,
but the minute one State alleges that this matter is the subject of an
international dispute or that the conduct of some State concerning this
subject is endangering the maintenance of international peace and
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security, or is even likely to endanger the same, or give rise to friction,
that subject becomes a matter of international concern and hence of
dubious domestic status. Such questions can only be resolved by
the Council itself. It may be, of course, that after discussion and
investigation the Council will decide that there is no likelihood of a
situation arising which will lead to international friction or to a
dispute the continuance of which would endanger the maintenance of
international peace and security. In this case, no further action can be
taken because of the prohibition of intervention. But the discussions
leading up to this conclusion cannot themselves constitute intervention.

It has been suggested by sonle delegations that in order to n1erit
examination any complaint brought before the Council must at least
present a prima facie case before it can be included on the agenda and
receive even cursory attention. It is argued that unless there is a
certain amount of evidence the Council should not entertain com
plaints. Such an argument is essentially unsound. There is no basis for
it in the Charter and, moreover, it is functionally incorrect. The
functions of the Security Council, in this respect, are essentially
inquisitorial and as guardian of international peace and security it
has a duty to investigate any complaint: in which it is alleged that some
danger to world peace is likely to arise.

It would indeed be very difficult to make out a prima facie case in
some instances. How, for example, do you make out a prima facie case
for the claim that a certain dispute is likely to endanger the main
tenance of international peace and security? Worse still, how can you
make out a prima facie case for the claim that a situation exists which
might lead to international friction or give rise to a dispute which in
rum is likely to endanger international peace and security? The terms
of ch. VI are themselves problematical. This chapter of the Charter
does not deal with definite threats to the peace, breaches of the peace
or acts of aggression. Those are dealt with in ch. VII.[41] Therefore,
whenever a request is made that the Security Council examine a
certain dispute or situation, the subject must be included in the agenda
and subjected to some discussion. If the allegation turns out to be
groundless or, even worse, frivolous, the way to deal with it is by
summary dispatch, coupled with a severe reprimand to the State
pressing the case, not by outright rejection from the very beginning,
with a refusal even to include it on the agenda.

Considerations similar to those discussed in relation to the provisions
of ch. VI of the Charter apply pari passu to· the functions of the
Security Council under ch. VIII. Under this chapter the Security
Council is directed to encourage the pacific settlement of local disputes
through such regional arrangement or agencies as exist, though this
provision does not prejudice the application of arts. 34 and 35.[42]

41 Even in the case of a definite threat· to the peace etc., there still has to be
some determination that the threat exists before the Council can act. There
fore, the arguments re inclusion and "jurisdictional" discussion set out above
are relevant also to ch. VII.

42 Article 52 (3) and (4).
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This provIsIon could have no meaning if art. 2 (7) were held to
eliminate jurisdictional discussions designed to explore the matter. If
the Security Council were unable to discuss any local situation because
of the supposed limitations upon its power imported by art. 2 (7),
how could it decide whether or not there was a local dispute the
settlement of which it should encourage by the methods stated?

Thus considerations of theory and functional necessity expose the
essential fallacy in the argumene:-

1. The item which it is proposed to include in the agenda deals
with }Datters which are essentially within the domestic juris
diction of State X.

2. Discussion of such matters and the adoption of recommenda
tions thereon constitute intervention and are, therefore, pro
hibited by art. 2 (7).

3. Therefore, the item cannot be included in the agenda of the
Security Council.

Rather this argument should be phrased:-
1. The item brought before the Security Council is, in the opinion

of State X, essentially within its domestic jurisdiction.

2. The United Nations is debarred, by art. 2 (7), from discussing
such matters, etc.

3. Therefore, the Security Council must establish its competence
to deal with this item by including it in its agenda and by
making a provisional estimate thereof, or, if this latter step is
not possible without entering upon the merits, by joining the
issue of jurisdiction to the hearing on the merits.

In view of these considerations it may, of course, be asked just what
function art. 2 (7) and the prohibition of intervention contained
therein is to serve in relation to the Security Council. The answer must
be that in this body, as in the case of any other international tribunal,
the prohibition of intervention, in consequence of which any sub
stantive activity in relation to domestic J!latters is proscribed, is of
contingent value only. Its value is dependent upon the Security Council
deCiding that in fact the matter does fall essentially within the
domestic jurisdiction of a particular State. If it does this it can take no
further action with respect thereto. It can neither discuss it, make
recommendations thereon, nor set up any subsidiary organs to keep
the matter under review. However, it must be emphasized that this
result can only occur after inclusion and some discussion, and this
fact, of course, greatly decreases the rigours of an otherwise very
stringent prohibition.

IV. The practice of the permanent members of the Security Council
on the adoption of the adoption of the agenda

(1) Introduction.-The actual p,ractice of the Security Council regard
ing the adoption of the agenda and the relevance of this to the
principle of non-intervention in the domestic affairs of member States
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does not present, in many respects, a very orderly picture. In the
Security Council certain States, in particular the permanent members,
have been guilty of espousing contradictory points of View. These
contradictions run right throughout the practice of the Council on this
point and are of such magnitude as to justify the conclusion that few
States, le;1st of all the permanent members, have really approached
this subject from a legal point of view.

Not a little of this confusion seems to be due to the fact that States
have been unable to make up their minds on the exact relationship
between the inclusion of an item on the agenda, discussion thereof and
the principle of non-intervention. There has not, for exarnple, been a
general acceptance of the views advanced above as to the nature of
"jurisdictional" discussion. Rather the same Staes have sought to justify
the inclusion of items in or their exclusion fron1 the agenda using
arguments which in many instances are in complete contrast to ones
which they used on previous occasions of a similar nature.

The continual equivocation of, in particular, the permanent members
of the Security Council points to the subjection of this entire matter
to the political circumstances in which the various items are raised.
The one striking feature of the debates examined in the following
pages is the fact that the arguments used vary according to whose
affairs are being brought to the attenton of the Security Council. The
arguments vary according to the politcial circumstances and little or
no attempt has been made to deal with this question consistently as
a matter of legal principle. The result is that little weight can be
attached to the practice of the Security Council in this matter.

The contradictions found in the practice of the permanent members
are curious not only in themselves but also when compared with the
procedure followed and the statements made by them at the second
n1eeting of the Council, held in London in 1946. At this meeting the
Council had to consider whether or not to include in the agenda three
items-a complaint by Iran against the Soviet Union,[43] a communi
cation from the Soviet Union regarding the situation in Greece[44]
which at that time was torn by civil war, and a further communication
from the Ukranian S.S.R. regarding the situation in Indonesia.[45] The
procedure followed at this early stage in the life of the Security
Council was not at all formal, all three items being included without
opposition. For the purposes of future comparison it is interesting to
note that nobody opposed the inclusion of any of the items on the
grounds, for example, that no prima facie case had been presented to
the Councilor that two of the items dealt with maters which appeared
to be within the domestic jurisdiction of the States concerned.

In particular, the Soviet Union did not oppose the inclusion of the
iten1 dealing with the Iranian complaint against her but, on the

43 S.C.O.R., 1st year, 1st series, Supplement No.1, Annex 2A, p. 16.

44 Ibid., Annex 3, p. 73.

45 Ibid., Annex 4, p. 76.
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contrary, almost seemed to welcome a discussion of the matter. Mr..
Vyshinsky said:-[461

"The,re is one point I wish to clarify: that is the inclusion of the Iranian
question on the Security Council's agenda. Does this mean considera-·
tion of the substance of the question or discussion as to whether it
should come before the Council at all?

If this item is placed on the agenda so that we may discuss whether the
question should be considered, then I have no objection to its inclusion
on the agenda for the next meeting. I should like to explain my reasons.
The Soviet delegation, on the authority of the Soviet Government has.
put forward reasons proving that the statement of the Iranian Govern
ment should not be considered by the Se€urity Council.

It therefore seems to me that we should, in the first place, thoroughly
discuss this matter, and, as the Chairman suggests, the SQviet Dele
gation should in any case have the opportunity at the next m·eeting of
putting forward its reasons why this qustion should not be considered
by the Security Council."

There was no hint here of the argument that as the Iranian Govern
ment had not presented a prima facie case, the item could not even
be included on the agenda. There was no suggestion that the Iranian
charges against the Soviet Union were a complete fabrication and as
such should not receive any consideration by the Council. The attitude
adopted here by Mr. Vyshinsky was, indeed, very similar to the course
of action suggested in section III above. In fact, Mr. Vyshinsky, later
in the debate, went out of his way to stress the right which every
member of the United Nations had to be heard at the Council table.
He said:-[471

"I should like to avoid, possible misunderstanding with regard to
procedure. Every Member of the United Nations has undoubtedly the
right to be heard by the Security Council. I am raising no objection to
that. I only wish to bring to the Security Council's notice that the mere
fact of discussing this or that complaint should not prejudice the
question ·as to whether or not the Security Council will consider the
declaration under discussion."

These views of the Soviet delegation were supported by the Chair-
man of the Council, Mr. Makin, of Australia, who said:-[481

In answer to the representative of the Union of Soviet Socialist Repub
lics, I should like to say that the inclusion of the item in this agenda
does give an opportunity for the Council to have a discussion, and
that the U.S.S.R. could, at the initial stage of that discussion, make
such proposal as it might think proper. The inclusion would not deny
to the U.S.S.R. representative the opportunity of being able to move in
whatever direction he might wish."

46 S.C.O.R., 1st year, 1st series, Supplement No.1, 2nd mtg., p. 16. This case
is not, of course, strictly relevant to the question of intervention by the
United Nations in the domestic affairs of a State. Nevertheless, the state
ment does demonstrate a certain flexibility in the Soviet attitude to the
question of inclusion, a flexibility which was not so marked in later debates.

47 Ibid., p. 19; emphasis added.
48 Ibid., p. 16.
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The United Kingdom adopted views similar to those of the Soviet
Union and while reciting them entails some repetition, they are worth
noting in some detail as they show how the attitude of the United
Kingdom changed later on. Mr. Ernest Bevin, the Foreign Secretary,
said:-[49 l

"I am very anxious, in all these cases, that oomplainants should be heard
by the Council, whoever they may be. I think it is a mistake if a
Government feels that, having a complaint against another power,
whether it be great or small, it cannot come to this Council and state
its case. While the Government I represent has been included in sub
sequent charges of endangering peace, in so far as I am principally
responsible or at least my Government is principally responsible, in
the case of Greece, I shall offer no objection to the fullest investigation
and discussion. In fact, I am so tired of these charges made by the
Government of the Union of Soviet Socialist Republics in private
assembly that no one will be happier than I shall be to see them brought
out into the open and to see that the B,ritish Government has a chance
to clear its conduct in connection with this country [Greece]."

Indeed Mr. Bevin went further and seemed to suggest that the
Security Council should be free to discuss any subject whatever,
irrespective of jurisdictional questions. He said: [50]

"... I think it ought to be settled now that, when we have heard a
case, it is then open to discussion as to whether we should dispose of
the matter or whether we should take any other steps to settle it. I do
not want the situation to arise that, after we have gone through all
the performance of hearing a case, somebody says that the Council
cannot discuss it.

I want the facts placed on the table and the Council to be free to discuss
the case and arrive at a means of disposing of it in some way or other,
and I want all countries concerned to be heard."

The attitude of the United States towards the question of inclusion
'was, at this stage, similar. Here the United States representative, Mr.
.Stettinius, said:-[51 l

"I think the situation would be clarified in all our minds if we could
agree on the question of ,these cases being put on the agenda for
discussion at the next meeting of the Council.

While I am speaking, I wish to make very clear that the United States
Government believes that any Member country of the United Nations
lvhich makes a compilaint has a right to be heard at this table."

Informality and co-operation were the passwords at this meeting
of the Security Council. It seems that, at this meeting at any rate, the
three Great Powers quoted considered that any State which made a
,complaint against another had a right to be heard at the Council table
and that all items should, therefore, be inclu.ded in the agenda.
Nothing was heard at this meeting of the argunlent: "This matter is
\vithin the domestic jurisdiction of State X and, therefore, can neither
be included in the agenda nor discussed".

49 Ibid., p. 16.
50 Ibid., p. 20.
51 Ibid., p. 18; emphasis added.
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However, this conciliatory attitude did not last for long and \vith
its demise contradictory statements and attitudes began to accumulate.

(2) The permanent memb,ers of the Security Council.-The practice of
the permanent members of the Security Council with regard to this
question can perhaps best be examined under two headings: "First:
The subject-matter of this item is domestic and hence, as it cannot be
discussed by the Security Council, cannot be included in the agenda";
and "Second: All items should be included", a composite heading
covering a variety of similar points of view.

First: The subfect-matter of this item is domestic and hence, as it
cannot be discussed by the Security Council, cannot be included
in the agenda.

At least three of the permanent nlembers have, on various occasions,
put forward this argument, viz. the United Kingdom, France and the
Soviet Union. This can perhaps be designated as the a priori approach
to the question of competence.:[521 By adopting this approach what
these States are saying essentially is that decisions on the Council's
competence should be taken by the men1bers of the Council individu
ally, prior to the inclusion of the item in the agenda and without the
benefit of any explanatory discussion. The resultant vote on inclusion
or exclusion would thus reflect decisions taken by the members of the
Council more in their individual capacities than as members of the
Security Council.

The United Kingdom has raised this objection to inclusion in cases·
concerning, for example, Greece, Morocco, Algeria and Oman; France
in cases concerning, inter alia, Morocco, Algeria and Oman and the
Soviet Union with reference to events in Czechoslovakia, Iran and
Hungary. It should be noted that in each case the nation making the
objection had a considerable interest in not allowing the Security
Council to become involved in the matter.

One of the first occasions on which the United Kingdom appears to'
have put forward this objection was in 1950 when the Soviet Union
proposed that an item entitled "The unceasing terrorism and n1ass·
executions in Greece" be included in the Council's agenda. [531 In
opposing its inclusion Sir Gladwyn Jebb said that as the question'
was clearly one which fell within the domestic jurisdiction of Greece it
would be wholly improper to include it in the agenda as the United'
Nations was forbidden by art. 2 (7) from discussing such items[54 1
It was not included.[551

52 This designation for this particular approach to the question of competence
was, it appears, first used by the French delegation, in 1946; see p. 194, post.

53 S.C.D.R., 5th year, No. 35, 493rd mtg., pp. 1, 2.
54 Ibid., p. 22.

55 Ibid., p. 30.
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Again in 1953 the same argument was put forward by the United
Kingdom in an attempt to prevent the Security Council considering
the situation created by the alleged "unlawful intervention of France
in Morocco and the overthrow of its legitinlate sovereign"" an item
sponsored by 15 States.[56 l In this instance Sir Gladwyn Jebbsaid.[57 l

"In the view of Her Majesty's Government, this question is outside the
competence of the Security Council. Therefore, even apart from
practical considerations, the item should not be placed on our agenda.
We submit, in fact, that consideration of the question would involve
interference in the domestic affairs of a ~J:ember State, and such
interference might have grave consequences, and might even have
consequences which would be grave for the existence of our Organisa
tion."

Similar stands were taken by the United Kingdom in 1956 when the
conditions in Algeria, prior to independence:, were brought to the
attention of the Security Council by the representatives of some 13
States[58] and in 1957 when the situation in Ornan was brought before
it. [59] This latter item was opposed by the lJnited Kingdom on the
same grounds despite the fact that the situation, consideration of which
was requested, was alleged to spring from the "armed aggression by
the United Kingdom of Great Britain and Northern Ireland against the
independence, sovereignty, and territorial integrity of the Imamate of
Oman". [60]

"I am very anxious," said Mr. Ernest Bevin in 1946, "in all these
cases that complainants should be heard by the Council, whoever they
may be." The British Government would appear in these cases to
have shifted its ground somewhat.

The attitude of France towards the inclusion of items which she
considered to be within her or someone else's domestic jurisdiction
was frequently exactly the same. In words similar to those used by the
United Kingdom, France opposed the inclusion of those items ,vhich
related to her handling of the situations in Morocco[61] and Algeria[62J

and to the British involvement in the affairs of ()man.[63]

Likewise the Soviet Union attempted to block the inscription of
items on the Security Council's agenda which were, in her opinion,
within the domestic jurisdiction of the nation involved. Discussion of

56 S.C.O.R., 8th year, Supple for July, August and September, 1953, S/3085,
p. 5l.

57 Ibid., 620th mtg., par. 16.
58 S.C.O.R., 11th year, Suppl. for April, May and June, 1956, S/3609, p. 74;

and ibid., 730th mtg., par. 52.
59 The inclusion of this item was requested by 11 Arab states: S.C.O.R., 12th

year, Suppl. for July, August and September, 1957, S/3865 and Add. 1,
p. 16.

60 Ibid., also 783rd mtg., pars. 27-59.

61 S.C.O.R., 8th year, 619th mtg., par. 32.
62 S.C.O.R., 11th year, 729th mtg., pars. 93-111.
63 S.C.O.R., 12th year, 784th nltg., pars. 25-33.
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such items would have been, in her opinion, "crass interference" in
the domestic affairs of the countries concerned.[64 1

The adoption of this a priori attitude towards the question of com
petence is in itself, in the circumstances of the cases in which it was
raised, curious. In each of the cases mentioned above considerable
arguments could be adduced in favour of the proposition that the
international community had an interest in the affair. Yet none of the
States dealt with held itself out as being prepared to listen to argu
ments which might have revealed this interest. In their view the matter
was domestic and that was that. Oddly enough, however, the interest
of each nation in not allowing any full-dress S€curity Council treatment
of the matter was considerable. Neither the United Kingdom nor
France wanted the Security Council to "meddle" in its colonial or
quasi-colonial affairs. Nor did the United Kingdom wish to see Greece
slipping into the Soviet sphere of influence. Likewise the Soviet
Union had a patent interest in not allowing any discussion of the
Czechoslovak or Hungarian affairs and would not have been averse to
seeing British interests in Middle East oil emasculated. These facts
alone would be conducive to the view that as a general rule the
question of inclusion of items on the agenda is treated from a political
point of view and not from the legal.

Were this approach to the question of inclusion the only one? it
would at least have the virtue of a certain degree of uniformity.
Decisions on competence would always have to be taken prior to the
inscription of an item on the agenda. Albeit that the result of this
decision would tend to vary considerably with the politcial circum
stances, the procedure adopted would at least be uniform. However,
such has not been the case, these States having in other situations
adopted a variety of arguments regarding inclusion which again seem
to vary markedly with tlIe political circumstances.

Second: All items should be included.
(i) The United Kingdom.

By contrast with the approach which she adopted in the cases
outlined above, in others the United Kingdom's attitude towards
inclusion of iten1s on the agenda has varied marked~y. In some
instances she has argued that when serious allegations are made
against another member of the United Nations the matter ought to
be included in the agenda. Such matter ought to be included in order
that those making the charges could substantiate them and that those
denying them could have an opportunity to state their point of view,
and all this despite the fact that there might be some question of
domestic jurisdiction. In others the simple claim has been made that
the United Nations ought to look into all serious cases. In yet other

64 Re Czechoslovakia, see S.C.O.R., 3rd year, Nos. 36-51, 268th mtg., p. 90;
for a summary of Soviet attitudes towards Security Council discussion of the
recent Czech troubles, see U.N. Weekly News Letter, 26th August 1968;
re the Anglo-Iranian Oil Co. dispute see S.C.O.R., 6th year, 559th mtg.,
par. 4; and re Hungary, see S.C.O.R., 11th year, 746th mtg., pars. 12-24.
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instances the claim has been made that an item could be included in
the agenda despite jurisdictional complications because the inclusion
of an item in the agenda did not prejudice that question which could
be decided later. However, on still other occasions, similar arguments
put forward by other members of the Security Council have been
opposed.

Early in the life of the Security Council allegations of a serious
nature were made against Greece and the United Kingdom \vhich, at
that time, was to some extent involved in the affairs of that country.
In 1946 the Foreign Minister of the Ukrainian S.S.R. brought to tl;e
attention of the Security Council "the situation in the Balkans ,vhich
has resulted from the policy of the Greek Governn1ent, and ,vhich
endangers international peace and security ...". [63]

Several delegations objected to the inclusion of this item on the
agenda on the grounds that it did not present a prin1a facie case. It
was, in their opinion, an unsubstantiated allegation. The United King
dom supported a Dutch proposal that the whole item be recast "in
a different and better forn1". [66] Later, in the san1e debate, replying
to Mr. Gromyko, the United Kingdoln representative, Sir Alexander
Cadogan, said that he had no objection to the n1atter being discussed
seriously. But, he said, to Inerit serious discussion, it had to be pre
sented seriously, not in a frivolous manner and consist "simply of a
nun1ber of unsupported charges \vhich are flung recklessly in the

• " [67]aIr .
In this instance, the United Kingdom specifically demanded that,

before an item be included in the agenda, there be a prin1a facie case
though, of course, how the Council \vas to detern1ine this prior to
inclusion was not really explained, a fact which ,vill be seen to be
of some importance when other British staten1ents on this subject are
exan1ined below. Here Sir Alexander said:-[68]

"I want to. make it quite clear ... that my Government does not wish to
put any obstacle in the way of the discussion of any n1atter properly
presented to the Council which calls for the attention of the Council.

. .. What does perturb. my Government is the procedure adopted in
the present case of using the Security Council for the purpose of
obtaining wide dissemination of unsupported charges and of seeking
thereby, at the outset, to cause prejudice against fellow Men1bers of the
United Nations....

I hope, therefore, that the Ukranian representative may be persuaded to
substitute for his recent paper a more sober and less colourful docu
ment, summarizing briefly the evidence he has in support of his charges.
It need not be a very full document, but I think that it should contain
some evidence, enough to enable the Council to detern1ine whether

65 S.C.D.R., 1st year, 2nd series, Suppl. No.5, pp. 149-51, Annex 8, 5/137.
This itenl brought to the attention of the Security Council certain incidents
which had taken place on the Graeoo-Albaniall frontier and also the treat
ment by the Governnlent of Greece of certain racial nrinorities.

66 Ibid., No.4, 54th mtg., p. 36.
67 Ibid., p. 39.
68 Ibid., No.6, 58th mtg., p. 162.
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there is a prima facie case or not. I would be disposed to agree with the
representative of the Netherlands, who said ... that there might be
two ways of drawing the attention of the Council to the matter.

One might simply ask the Council to consider a particular situation in
some parts of the world, or one might put forward a complaint supported
by sufficient evidence to establish a prima facie case. What I consider to
be unjustifiable is to do neither of these two things, something in
between, to raise a situation and then make a number of accusations
without any supporting evidence."

It is important here to note that the Ukraine contended that

"the principle factor conducive to the situation in the Balkans, as
created by this policy of the present Greek Government is the presence
of British troops in Greece and the direct intervention of British military
representatives in the internal affairs of this Allied country in behalf of
aggressive monarchist elements, especially in the preparation of the
referendum of 1 September 1946 which is to determine the form of
government in Greece."[69]

Two years later, in 1948, the shoe was on the other foot. This time
the United Kingdom, along with other nations, wished to investigate
the circumstances of the change of government in Czechoslovakia. The
matter was brought to the attention of the Security Council by the
representative of Chile. [70] At the same time he referred to the Council
a communication from the former permanent representative of Czecho
slovakia to the United Nations in which it was alleged that the
U.S.S.R. had intervened in the internal affairs of that country and that
by the threat of the use of force had imposed a new political regime
on Czechoslovakia, contrary to art. 2 (4) of the United Nations Charter
and other international agreements to which the Soviet Union was a
party. [71]

It might have been expected here that the first thing that the British
representative would have done would have been to state whether or
not he thought there was a prima facie case to examine. However, the
United Kingdom did not lay any particular stress on this argument.
Instead the whole tenor of Sir Alexander Cadogan's argument was that
as the matter was a serious one it ought to be examined. [72] There
was no question, he claimed, of the United Nations intervening here.
What was being asked for was a discussion of a supposed violation
by the Soviet .Union of art. 2 (4) of the Charter. The refutation of that
charge by the Soviet Union was, he claimed, no answer in itself. It
ought to be investigated and he would vote for its inclusion. He
continued :_[73]

"It is true that the representative of the USSR has said that this charge
is pure invention, unfounded assertion and gross slander; but that is
no reply, and I should have thought that the proper thing for the

69 S.C.O.R., 1st year, 2nd series, Suppl. No.5, Annex 8, Doc.B/137, p. 150.
70 By a letter dated 12 March 1948: S.C.O.R., 3rd year, Suppl. for January,

February and March, 1948, Doc. S/694, pp. 31-4.
71 Ibid., S/696, pp. 34-7.
72 S.C.O.R., 3rd year, Nos. 36-51, 268th mtg., pp. 93, 94.
73 Ibid., p. 94.
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Security Council to do would be to investigate tl1is grave allegation, and
give to those who have made it a chance of substantiating it and, to
the Soviet Union the possibility of refuting it."

To state that a charge is an unfounded assertion is no reply, said
Sir Alexander. Yet two vears before he had saiH that the Ukrainian
charge that the situation

J

in the Balkans was a d'1tnger to international
peace and security and to which situation, it was asserted, the presence
of British troops contributed, \vas an unsupl10rted allegation, an
accusation without evidence and which could nijt be included in the
agenda until such evidence was forthcoming. the reasoning of the
two requests for inclusion seems sinlilar, yet the British delegation
would appear to have found sonle reason for ac~ing differently in the
two cases.

The contradiction between the opinions put fqr\vard by the British
Government in these two cases is all the nlore startling in vie\v of the
paucity of evidence which was available in sU!pport of the Chilean
complaint. The Czechoslovak situation was. included in the agenda,
but one of the factors \vhich bedevilled all discussions thereof "vas the
lack of evidence. Lack of evidence had been the iostensible reason for
the British opposition to the inclusion of the Gteek question on the
agenda in 1946 but it did not appear to deter the British delegation
in the Czech case. Perhaps Sir Alexander Cadogan did possess suf
ficient evidence to convince hinlself that a prinlla facie case existed
justifying an exanlination of the situation in Czechslovakia but if he
did he kept it to hinlself and chose to reply on a 111uch broader ground
for inclusion, i.e. the seriousness of the charge. It is s0111e\vhat
tempting, as a result, to conclude that ·one of the !.l1lain reasons behind
the British course of action in the Czech CaSe ,vas the political
expediency of placing Russia in the dock.

Not only does the British attitude towards inclusion of ite111S in the
agenda vary from year to year. Even in the same debate statelnents
have beennlade on this subject which appear totally incol1lpatible.

On the provisional agenda for the 493rd llleeting of the Security
Council in 1950[74] there were, inter alia, t\VO ite~lls: (1) a statelllent
of the Central People's Government of the Peoplel's Republic of China
concerning the invasion of the frontiers of the People's Republic of
China by United States Air Forces and the bomqing and shooting up
by those forces of buildings, railway stations, rolling stock, people and
aerodromes; and (2) the unceasing terrorism and nlass executions in
Greece. [75]

The United Kingdom supported the inclusion of the former but not
of the latter. With reference to the former itenl Sir Gladwyn Jebb
said:-[761

"So far as the substance of the question is concerned, and the only
substance we are discussing now is whether or not item 4 shall be
placed on the agenda, all I can say is that my delegation will certainly

74 S.C.O.R., 5th year, No. 35, 493rd 111tg., p. l.
75 The first of these items grew out of the Korean War; the second out of the

political situation in Greece.
76 S.C.O.R., 5th year, No. 35, 493rd mtg., p. 22; emphasis added.
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not oppose its being placed on the agenda. It seems to me important, if 1
may say so, that the Security Council should look into this matter and
try to establish the facts. That is what the Security Council is for and
therefore, when we consider the matter next week, I hope there will
be some constructive suggestions submitted for this purpose."

If the function of the Security Council is to establish the facts why
oppose the inclusion of the l\ussian complaint re Greece? Did Russia
not have the right to have her case heard even if only in order to
establish the facts and hence the competence of the Council? Yet we
find Sir Gladvlyn almost in the same breath saying:-[771

"In any case, I do not propose to deal with the substance of item 5
[Greece]. It is perfectly clear that the Security Council has no jurisdic
tion in the matter at all, and that it would be wholly improper for the
itenl to be included in the definitive agenda. The matters with which
the communication from the President deals, [the Soviet representative
was President of the Security Council at this time] obviously do not
constitute a threat to the peace. They are clearly within the sphere of
Greek domestic jurjsdiction and the United Nations under Article 2,
paragraph 7 of th Charter is therefore precluded from discussing them."

If the matter was so clearly within the domestic jurisdiction of
Greece and posed no threat to the peace why, it may be asked, was.
the Soviet rep,resentative so foolish as to request its inclusion in the
agenda? Presulnably the Soviet Union is also aware of the limitations
upon the powers of the Security Council in these matters. It is perhaps
justifiable to ask why it was good for the Council to look into one
allegation relating to the peace and security of the world and not
another, ho\vever remote the British delegation may have felt that
danger to be.

The complete converse of the above situation is represented by the
Council's consideration of the lIungarian uprising in 1956. In this case
it \vas the Soviet Union which was alleging that the matters were
\vithin the domestic jurisdiction of Hungary and, therefore, outwith
the competence of the Council. In reply to this allegation Sir Pierson
Dickson said:-[781

"... Mr. Sobolev has claimed that the Council is not competent to
consider the matter raised by the three delegations. He has argued that
the matter at issue is one of domestic jurisdiction and that Article 2,
paragraph 7, of the Charter debars the Council from intervention.
But what is the situation in Hungary which we are asking the Council
to consider? The letter from the three representatives makes this quite
clear. It is-to quote the letter-'the situation created by the action of
foreign military .forces in Hungary'. Foreign troops are fighting in
Hungary. This is obviously a matter of international concern. It seems
to me clear beyond any doubt that the Security Council is competent;
nor have I any doubt, in view of the gravity of the situation, that it is
the Council's duty to consider the situation."

Looked at through the "eyes" of these competing arguments the
stand of the United Kingdom appears to border on the ridiculous. In
answer to the question "When is a 'domestic' matter a serious inter-

77 Ibid., emphasis added.
78 S.C.O.R., 11th year, 746th mtg., par. 30.



UNITED NATIONS CHARTER, ART. 2 (7) 185

national situation", the answer appears to be "When I say it is", and
vice versa. It is almost as though Humpty Dunlpty \vere at \vork. on
the international plane.

One might have imagined that in situations of the type outlined
above the case for adopting the approach to\vards inclusion of items
on the agenda suggested above would have c0111nlended itself to all
members of the Security Council, including the United Kingdoln.
Given the complex international factors involved, that it did not, must
be a matter for some concern. The failure of the United Kingdonl to
adopt this line of argument is all the I110re strange ,vhen it is dis
covered that in other situations she has been quite prepared to adopt
that kind of approach, as, for example, in the cases concerning
Hyderabad and the Anglo-Iran'ian Oil Conlpany dispute.

In 1948 the question of the attempts of the Indian State of Hydera
bad to gain independence was brought to the attention of the Security
Council. This case was brought by the State of Hyderabad against
India, alleging aggression. India contended that Hyderabad ,vas not
an international person and that the question of that State's accession
to the Indian Union was a matter essentially \vithin her don1estic
jurisdiction. [79] The United Kingdonl, one \vould have thought, \vas
in an excellent position to make, prior to the inclusion of this iten1 on
the agenda, an authoritative statenlent on the validity of Hyderabad's
claim to international personality. If ever there ,vas a case\vhere the
United Kingdonl could legitiInately have resorted to ,vhat has been
designated here as the a priori approach, this surely ,vas it. Ho\vcver,
in this case she made no such statenlent and preferred to support the
inclusion of the item in the agenda on the understanding that the
question of the Council's competence ,vould not thereby be CO111
promised. On behalf of the United Kingdom Sir Alexander Cadogan
said:-[80]

"... I shall vote in favour of its adoption, but I should like to nlake it
clear that I do so with a reservation in the sense indicated by the
representative of France; that the adoption of the agenda does not
decide or affect in any way the question of the Security Council's com
petence and that we should have the right to revert to that question, if
that is necessary, and if we so desire, at a later stage."

In 1951, in advocating the inclusion in the Council's agenda of the
Anglo-Iranian Oil Cornpany dispute and the failure of Iran to con1ply
with the provisional nleasures indicated by the Internatiollal Court of
Justice which was also seized of the matter, the United Kingdom used
arguments similar to those expressed in the Hyderabad Case. Sir
Gladwyn Jebb argued that the nlenlbers of the Council need not vote
against inclusion just because they had, doubts on the score' of com
petence. This, he said, could be settled· later.

The use of this argulnent by the United Kingdom in this case is
particularly interesting. The United Kingdoln herself had no doubt

79 S.C.O.R., 3rd year, No. 109, 357th mtg., pp. 18, 19; ibid., No. 111, 359th
mtg., p. 7.

80 Ibid., No. 109, 357th mtg., p. 10.



186 AUSTRALIAN INTERNATIONAL LAW

whatsoever that the Council was competent to deal with the case.
Nevertheless, in this instance, she did show some awareness of the
doubts of other people. However, she argued that these doubts should
not force 111en1bers of the Council to vote against the inclusion of the
iteln in the agenda. The question in1mediately arises why the United
Kingdom did not adopt a similar attitude in other cases, and in
particular in those cases where she felt that the Council was not
competent but others nevertheless did,

Explaining the British position in the Anglo-Iranian Oil Company
Case Sir Gladwyn Jebb said:-[81 l

HLet me say straight away that of course I entirely agree with what the
representative of Ecuador has said, and which was substantiated by the
representative of Turkey. I think we should all agree that the question
of competence can, if necessary, be decided later and that if any
representative should have doubts on the question of competence
that is to say, the competence of the Security Council to discuss the
question-that need not necessarily in itself be any reason for voting
-against the inclusion of this item in the ag~nda·.

As regards what the representative of the Soviet Union has said,
perhaps I need only say the following: in the first place, I should like to
draw attention to the statement of the four sponsoring Governments
made at San Francisco on 7 June 1945, that no individual Member of
the Council can alone prevent the consideration and discussion by the
Council of a dispute or situation brought to its attention under what is
now Article 35 of the United Nations Charter.

Nobody can deny that there is a dispute between the United Kingdom
and Iran which, in conformity with the provisions of Articles 33 and
36 of the Charter, His Majesty's Government has already referred to
the International Court of Justice. Moreover, in the finding on interim
measures which the Court gave on 5 July last, it indicated very clearly
that His Majesty's Government had a case which was, at least prima
facie, internationally judicable and not therefore a pure matter of
domestic jurisdiction.

Of course, I shall not at the moment go into the merits of the
dispute between my country and Iran. The question before u·s is whether
the item proposed by my delegation should be placed on the' agenda.
The formal basis of the present reference to the Council is that all
lJembers of the United Nations have a right, under Article 35 of the
Charter, to appeal to the Security Council in regard to any matter of
the nature referred to in Article 34. No one can doubt-or I should
have thought that no one could doubt-the essentially inflammatory
nature of a situation of the kind which now exists in those parts of
Iran which are affected (even given goodwill and restraint on the part of
the governments concerned, such as has certainly hitherto been exhibited
by my Government, at any rate) or the potential threat to peace which
may be involved. In these circumstances, and quite apart from the
decision of the Court on interim measures, which would alone, we think,
justify the Council in taking up this matter, there is a dispute, in our
opinion, which should now receive the Council's urgent consideration."

The contrast between the approach of the British delegation in these
t,vo last n1entioned cases and, for example, in those which dealt with

81 S.C.O.H., 6th year, 559th mtg., pars. 14-20; emphasis added.
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the "unceasing terrorism and mass executions" in Greece, with French
involvement in the then protected State of Morocco or with the affairs
of Oman will be readily apparent. If, as Sir Gladwyn Jebb said in his
speech during the consideration of the Anglo-Iranian Oil Company
Case, each. State has a right to appeal to the Security Council regard
ing a matter which, it is clain1ed, constitutes a "dispute or situation
which might lead to internatonal friction or give rise to a dispute"
the continuance of which might endanger the n1aintenance of inter
national peace and security, how could the British delegation vote
against the inclusion in the agenda of the Russian and Ukrainian
complaints regarding Greece and the Arab complaints regarding the
policy of France towards her North African territories and protec
torates? Did not those States have the same rfght of which Sir Gladwyn
Jebb spoke in the Anglo-Iranian Oil Com,pany Case and which the
United Kingdom was in that case invoking in support of the inclusion
of an item which she herself had proposed? Moreover, is it not inherent
in this right that those appeals will be considered by the Council at
least from the point of view of jurisdiction and does this not, in all
cases, involve that the matter be included in the agenda?

The British approach to the inclusion of the question of Hyderabar;1
was apparently conditioned by her doubts as to the con1petence of
the Council to deal with it. Her approach to the inclusion of the
Anglo-Iranian Oil Company Case was apparently conditioned by her
appreciation of the doubts of other States as to the competence of
the Council. Why, it may be asked, did she not adopt the same attitude
in all those other ('.ases where it must have been fairly "obvious"
,from the diversity of opinions expressed in the debates on the
adoption of the agenda, that considerable doubt surrounded the
question of competence? If it was in order, in two cases, for matters
to be included in the agenda despite doubts as to their status and to
leave the question of competence to be decided until after inclusion,
why was not this procedure adopted in all? To these questions there
is no apparent answer and it is tempting to conclude that the United
Kingdom was willing to have the question of competence decided after
inclusion where, as in the case of H yderabad, she had no vested
interests at stake, or, alternatively, \vhere she did not wish publicly
to take sides or where, as in the Anglo-Iranian Oil Company Case, she
\vanted the item inscribed. It appears, by contrast, that \vhere the
United Kingdom, for reasons we can only guess at, did not want to see
an item inscribed, she was not prepared to n1ake these concessions.

The complete antithesis of the views put forward by the British
delegation to justify the inclusion of the Anglo-Iranian Oil Company
Case in the agenda is represented by the stand which the United
Kingdom took on the question of the inclusion of the item dealing
with Algeria in 1956. Opposing the inclusion of this item Sir Pierson
Dickson said:-[82 l

82 S.C.O.R., 11th year, 730th mtg., par. 51.
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"I am bound to say that my delegation fully agrees that the Security
Council should not consider this question, and it is evident that, if a
delegation is opposed to consideration of an item, it must also be
opposed on the prior question of inscription.of the item."

How can this statement be reconciled with the previous British
assertion that doubts on competence need not compel a member to
oppose the inclusion of an item and further that every member of the
United Nations has a right to appeal to the Security Council under
art. 35 of the Charter?

Many of the British statements on inclusion are rendered even more
surprising when it is found that at other times "the United Kingdom
has asserted that the adoption of the agenda is a simple question of
procedure.

During the discussion of whether or not to include the Anglo-Iran'ian
Oil Company Case in the Council's agenda the point arose that the
views of the Government of Iran had not been heard. To rectify this
the Yugoslav delegate suggested that the Ira~ian representative be
invited to take part in the debate on the adoption of the agenda.[83 l

To this suggestion Sir Gladwyn Jebb objected. The Security Council
had never, he claimed, called upon a non-member of the Council to
help it in making up its mind in what was, in his opinion, a pure
question of procedt!re.[84] Again, in 1956, in recording British support
for the inclusion of the Hungarian question in the Council's agenda,
Sir Pierson Dickson referred to the inclusion of an item on the agenda
as "this procedural stage". [85] In 1953, during the discussion of whether
or not to include the Moroccan question on the agenda, Sir Gladwyn
Jebb objected to a proposal to invite the authors of the request for
its inclusion to participate in the debate before the agenda was actually
adopted. He said:-[86 l

"In other words, our first task, which should take precedence over
everything else, is to decide whether to adopt the agenda. This is
strictly a matter of procedure on which the Council alone must
decide."

If the adoption of the agenda is a purely procedural matter why, it
may be asked, has the United Kingdom systematically opposed the
inclusion of items which she considered to be domestic, on the grounds
that the Council was forbidden by art. 2 (7) fronl doing so? If the
adoption of the agenda is a procedural matter it cannot have any
substantive effects" on the rights of the parties' which alone could give
rise to a justified fear of intervention.

It unfortunately appears that in this matter the United Kingdom has
been trying to have the best of both worlds. In the Moroccan Case,
for example, the United Kingdom opposed the inclusion of that item
on the grounds that it was \vithin the domestic jurisdiction of France
and that to discuss it at all would involve interference in the domestic

83 S.C.a.R., 6th year, 559th mtg., par. 48.
84 Ibid., par. 53.
85 S.C.a.R., 11th year, 746th mtg., par. 28.
86 S.C.O.R., 8th year, 620th mtg., par. 31.
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affairs of that nation. Yet hardly had Sir Gladwyn Jebb said this[871
when he asserted that the adoption of the agenda was a procedural
matter. The inclusion of an item on the .agenda must either be a
procedural matter or involve substantive effects on the rights of the
parties. But it cannot be both. The United Kingdom, among other
things, would seem to consider it as both.

Viewing these statements as a whole it seems that the United
Kingdom has at least six replies to choose· from whenever a matter
is brought to the attention of the Security Council. She may assert:

1. That the matter is domestic and hence cannot be included.
This implies that any discussion would constitute intervention.
2. That the matter is not dom'estic and hence can be included.
3. That the matter is serious and ought to be examined.
4. That the way in which to deal with cases in which there is
doubt as to the facts of the situation is for the Security Council to
examine it.
5. That the inclusion of an item in the agenda is without prejudice
to the question of competence and hence members of the Council
need not be deterred from supporting inclusion because of doubts
on the question of competence.
6. That inclusion of an item on the agenda is a procedural matter.

These various replies have been used singly and in combination.
However, it is submitted that such a gamut of arguments cannot
logically be' employed by oile nation with reference to the one
question. If this is accepted then it b·ecomes necessary to look for the
reason for this phenomenon. It is submitted that the existence of such
a plethora of views on the one topic, especially one where the legal
issues are reasonably clear-cut, indicates' either lack of appreciation
of the legal consequences of the inclusion of an item in the .agenda of
the Security Councilor the conscious subjection of this essentially
legal question to political considerations. It is admitted that the former
is unlikely. Thus the only likely reason for this diversity of reasoning
is that whenever a matter is brought before the Security Council the
stand of the United 'Kingdom will be dictated by politcial considera
tions. By her actions in this matter the United Kingdom has laid herself
open to the charge of political opportunism.

(ii) The Soviet Union
In many respects the practice of the Soviet Union bears a remarkable

resemblance to that of the United Kingdom. Depending on the issue
raised the Soviet Union, in contrast to the position outlined above, has
argued (a) that as the matter. is serious it ought to be examined by
the Security Council; (b) that the Security Council has to examine
any question raised in order to come to a conclusion on competence;
(c) that the Security Council more or less has a duty to examine any
case brought to its attention; and (d) that the matter cannot be
examined by the Security Council because no prima facie case has
been made.

87 See n. 57; ante.
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In 1~46 the Soviet Union supported the request of the Ukrainian
S.S.R. '"that the question of Greece and the British intervention there
should be included in the agenda. It will be remembered that Great
.Britain, among others, had maintained that the Ukraine had not
presented any case for the Security Council to answer or even
examine. [88] Mr. Gromyko, in rebutting this, said:-[89]

". ... In order to ascertain whether a statement by any Government
appealing to the Security Council is right or wrong, it is necessary to
examine the statement. ...

How can we possibly say that the accusation put forward in the
Ukrainian document regarding the present Greek Government and its
policy .is unsubstantiated, unless we examine the Ukrainian state
ment....

The Security Council should discuss and examine the serious questions
placed before it carefully and with all seriousness. I repeat that it is an
elementary truth that in order to come to any conclusion the Council
should examine this question. Only after doing so can it reach any
conclusion as to what measures it should take to do away with the
situation which has been created in the Balkans and is fraught with
serious consequences.... How can Mr. Van Kleffens [of the Nether
lands] know at the present meeti~g of the Security Council that no
such additional facts are in the possession of the Ukrainian Government
whose representative we have not yet had a chance to hear in the
Security Council."

Later in the same debate, ,replying to the statement of the United
Kingdom representative that the allegations were unfounded and
betrayed an attempt to use the Council for an improper purpose he
said:-[90]

".... On what basis does he arrive at such a conclusion? The Bliitish
representative does not even want to discuss the question raised in the
Ukrainian statement. He avoids such an examination. How is it possible
to arrive at such a conclusion and make the assertion that the presenta
tion of such a statement in the Security Council is an attempt to use the
Council in a manner in which it should not be used?"

But two years later~ the Soviet delegation sang a different tune,
this time in relation to the Czechoslovak affair. This tirne it was Mr.
Gromyko who asserted that the Chilean allegations were unfounded
and that there was nothing to discuss. In opposing the inclusion of
the Czechoslovak affair in the definitive agenda he said:-[911

"That document contains the completely unfounded and ridiculous
allegation that the situation existing in Czechoslovakia can be termed a
threat to international peace and security. Not a .single fact, not a
single circumstance has been adduced in support of this absolutely
groundless argument-and that is no mere accident.

The authors and instigators of this communication cannot bring forward
a single fact to justify their provocative action. . ..

88 See n. 67, ante.
89 S.C.O.R., 1st year, 2nd series, No.4, .54th mtg., pp. 36, 37.
90 Ibid., No.6, 58th mtg., p. 168.
91 S.C.O.R., 3rd year, Nos. 36-51, 268th mtg., pp. 90, et seq.
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Only persons bereft of all power of thinking at all objectively, and
incapable of distinguishing between truth and falsehood, can attach any
importance at all to the assertions contained in the Chilean communi
cation....

As you know, the Chilean document asse.rts that the changes in the
Government of Czechoslovakia were brought about by the intervention
of the Soviet Union. Such assertions are pure slander against the USSR
and the Soviet delegation flatly rejects them. If, notwithstanding their
complete absurdity, such an assertion still figures in the Chilean com
munication, this merely shows that the authors and instigators of this
move will stoop to any expedient to use the foru·m of the United
Nations, and in this case the Seculiity Council, for further hostile
attacks on the Soviet Union. There is no other possible way of looking
at it."

~1r. Gromyko is here asserting that the United Nations was b,eing
used for an improper purpose, namely, groundless and hostile attacks
on the Soviet Union. In reply to his assertions we can only quote to
him his own words: "On what basis does he arrive at such a con
'Clusion."[92] The inclusion of this item seemed to irk Mr. Gromyko
but that, as he was quick to point out to Sir Alexander Cadogan in
:the Greek affair, was no reason for refusing to include it in the
agenda. [93]

Continuing his attack on the inclusion of this item, Mr. Gromyko
said:-[94]

"In the present case the prerequisites justifying any sort of investigation
are entirely absent. After all, the wish of the former Czechoslovak
representative to the United Nations cannot serve to justify a demand
for an investigation, even if his wish happens to coincide with that of
someone else. In such cases as these we must be guided by objective
criteria, and must not allow the Security Council to be used as a tool
for schemers and adventurers. . ..

The USSR delegation considers that, since the Chilean Government's
statement is pure invention, it cannot be given consideration by the
Security Council. The Council should condemn it like any other
slanderous document."

The trouble is, as Mr. Gromyko has, on prior occasions, pointed out
that the Council has ;really no ll1eans of knowing that the statements
are slanderous till it has investigated the matter, particularly when the
situation is as confused and obscure as the Czechoslovak affair was.
Nevertheless, on this occasion he expressly opposed the view that the
mere fact that an item had been raised made it necessary to discuss
it and indeed to a considerable extent echoed earlier statements of the
United Kingdom and others in the first Greek question that some
prima facie case is necessary before any matter can be considered by
the Council. On this point the Soviet delegate said:-[95 l

92 See n. 90, ante.

93 See Mr. Gromyko's speech in the first Greek question, S.C.O.R., 1st year,
2nd series, No.6, 58th mtg., pp. 165, 166.

94 S.C.O.R., 3rd year, Nos.. 36-51, 268th mtg., pp. 92, 93; emphasis added.

95 Ibid., pp. 100, 101.
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"The United Kingdom representative's logic is simple. He asserts that,
once" a charge has been made that one State is intervening in the
internal affairs of another, the very existence of such a statement and
such a claim is enough to warrant the examination of that question. I
cannot agree with that view. It is wrong, the United Nations Charter
does not call for action on, or investigation of, all statements or all
questions which even a State may bring before the United Nations."

Referring to the terms of art. 34 Mr. Gromyko continued:-

". ... That means that before any investigation can be undertaken
certain definite conditions are necessary. If these conditions are absent t

there can be no justification for deciding to hold an investigation.

Consequently, the mere fact that a demand is made or a desire expressed
for an investigation, and that too by a private ,individual with no official
standing, has no justification at all, even though the Chilean representa
tive puts his signature to such a demand, for if we took this view and
assumed that the existence of a demand or desire for an investigation
affords sufficient grounds for such an investigation, -we should reach the
completely absurd and ridiculous conclusion that a State, or even, as
in the present case, a private individual at whose request the whole
affair has been concocted, need only lodge such a request, and the
Security Council will consider the question of an investigation. If
we adopted such a view we would cut away all the solid ground from
under our feet in the Security Council and the United Nations in
general." [96]

Again, in 1948, the same year as the Czechoslovak Case, the Soviet
delegation was unwilling to support the inclusion of the Hyderabad
question on the agenda, until a reasonably clear case had been
presented to the Security Council. Explaining the Soviet point of view,
Mr. Malik adopted what seemed a very reasonable attitude, and
said:~[97]

"The Security Council has at its disposal information from one party
only. The other party, the Government of India, has not submitted any
information on the substance of the question placed before the Council
by the Hyderabad authorities. As a result the Security Council is not
in possession of sufficiently full information with regard to either the
substance of the question or the status of Hyderabad.

The delegation of the USSR considers that before the Security Council

96 During the Security Council's consideration of the· Hungarian question the
Soviet delegation adopted substantially the same point of view and requested
that the sponsors of the item should explain their reasons for requesting the
inclusion of this matter. Explaining the .Soviet point of view Mr. Sobolev
said (S.C.O.R., 11th year, 746th mtg., par. 6): "The Soviet delegation
opposes the inclusion of this question in the agenda. It is, however, customary
in the Security Council for delegations submitting an item for inclusion in
the agenda to explain their reasons .for doing so at the Council's meeting.
Quite naturally, therefore, I should like first to hear what grounds there are
for the Security Council to take up the question put forward by the delega
tions of the United States, France and the United Kingdom."

It should be noted also that none of the three delegationS gave the
explanation Mr. Sobolev asked for, although the United Kingdom did make a
short reply (see n. 78, ante). Cf. the British attitude in the first Greek Case
(n. 68, ante), where the United Kingdom supported the criterion of a prima
facie case before a matter was included in the agenda.

97 S.C.D.R., 3rd year, No. 109, 357th mtg., p. 9.
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decides whether there are grounds for including the question of
Hyderabad on its agenda, it is essential that it should first obtain
complete, and not merely unilateral information, both on the substance
of the question and on the status of Hyderabad. This information
should, of course, include the question of the rights and obligations
both .of Hyderabad and India under the treaties and agreements con
cluded between them. The receipt of this preliminary· inforrmation would
be extremely desirable."

The question of whether or not a prima facie case has to be
presented in order to compel the Security Council to consider a matter
has already been dealt with. The Soviet arguments on this point are,
for the reasons discussed above, considered to be wrong, despite the
fact that they are not without a certain degree of merit, particularly
in the form in which they were presented in the Hyderaba_d Case.
However, iITespective of these considerations, the Soviet insistence
in these cases upon the presentation of a prima facie case before any
item could be included in the definitive agenda lies ill beside her other
protestations in the Greek Case that -"in order to ascertain whether a
statement by any Government appealing to the Security Council is
right or wrong, it is necessary to examine the statement". If it was
necessary to examine the statement of the Ukrainian S.S.R. regarding
the situation arising in Greece out of the civil war in that country and
Greece's trouble with her Balkan neighbours, in order to determine
whether that statement was right.or wrong, why was it not necessary
to do so with the statement of the Government of Chile, in the
.Czechoslovak Case, with the statements of the Governments of the
United States, the United Kingdom and France in the Hungarian Case
and with that of the Government of Hyderabad in the case of
Hyderabad?

Contradictions in Soviet practice in the Security Council on this
point do not, unfortunately, end here. During the discussion of the
Czechoslovak question Mr. Gromyko had stressed that the mere fact
that a State brought a certain situation to the attention of the Council
and called for an investigation thereof, was not enough to compel the
Council to carry out such an investigation. In some cases, ho\vever,
the Soviet delegation has made statements which suggest that she has
changed her mind on this point. During the consideration of whether
or not to place the Moroccan and Algerian questions on the definitive
agenda, for example; the Soviet Union made statements which suggest
that, in her opinion, the mere fact that a State does present such a
case does compel the Council to consider the item in qu~stion. In the
Moroccan Case, for example, Mr. Tsarapkin said:-[98l

"The Security Council cannot refuse to consider the Moroccan question,
particularly since the request is made by fifteen, that is one quarter, of
the States Members of the United Nations, not counting the other
Members of the United Nations who are supporting or may support
the motion by these fifteen States."

98 S.C.D.R., 8th year, 621st mtg., par. 55.
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What apparently swayed the Soviet delegation in this case was the
number of States supporting the initial request for inclusion of the
item. However, it is difficult to understand what difference it should
make to the elegibility of a question for Security Council consideration
that it was sponsored by 15 nations. Surely it could hardly be argued
that a single nation presenting a request to the Security Council should
be viewed with suspicion whereas a group of States should auto-
matically receive favourable treatment for any item which they
sponsor. As Mr. Tsarapkin himself pointed out, a request for the
inclusion of an item, even from one individual State, may well have
the tacit support of other members of the United Nations.[99l

In the Algerian Case, however, the Soviet delegation did not appear
to lean so much on the fact that 13 members of the United Nations
had requested the inclusion of this item in the Council's agenda. What
seemed to impress Mr. Sobolev most was the fact that this request for
Council consideration asserted that the events in Algeria posed a
threat to the peace. He said:-[lOOl

"Clearly the Security Council cannot disregard such a request from
States Members of the United Nations, more particularly since these
States maintain that there is a threat to peace and security in the area
concerned. In order to determine whether or not any such threat to
peace exists, the parties must be heard and the matter must be discussed
in the Security Council."

With this example, it will be clearly seen that Soviet thinking on
the question of inclusion of items on the. agenda of the Security
Council and the discussion thereof has turned full circle. In the
beginning, in 1946, Mr. Gromyko asserted, with reference to the
situation then existing in Greece, that the only way in which to
determine whether a statement by a sponsoring Government was right
or wrong was to include that item on the agenda and examine it.
From this position, made with reference to a set of facts which, it was
asserted, posed a threat to peace and security, the Soviet delegation
progressed to the argument that as a matter was essentially within the
domestic jurisdiction of a particular State, it could not be discussed by
the Security Council and hence could not be included in its agenda.
Coupled with this reliance on art. 2 (7) was the assertion that to
merit inclusion in the Council's agenda some sort of prima facie case
had to be presented by the sponsoring Governments. To merit
examination by the Council it was not enough, Mr. Gromyko claimed,

99 This was not the only occasion on which the numbers of those sponsoring
an item has apparently impressed the Soviet delegation. In 1960, during the
substantive debate on the Sharpeville incident in South Africa, Mr. Sobolev
said (S.C.O.R., 15th year, 851st mtg., par. 20.): "The Soviet delegation
takes the view that in such circumstances, when twenty-nine Governments
of Asia and Mrica are asking the Security Council to discuss the alarming
situation which has arisen in the African continent, there can be no question
whether the Security Council should or should not examine the question.
The Council is obliged to heed the view expressed by more than one-third
of the Organization's Members".

100 S.C.O.R., 11th year, 730th mtg., par. 76.
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to invoke art. 34. Evidence had to be presented to show that this
article clearly applied. In this instance he seemed to have forgotten
that he had opposed a similar assertion in the Council proceedings
concerning the first Greek Case. [lOl] Then, from the position of
requiring some kind of prima facie case, the Soviet delegation returned
to the assertion that when a State asserts tha.t a threat to the main
tenance of peace exists that assertion has to be examined by the
Council.

It is fair comment on Soviet practice in this matter that the Soviet
Union, like the United Kingdom, seems to have been guided not by
principle but by the political necessity of opposing her cold-war
partners.
( iii) France

Where France has not had some vested interest in excluding an
item from the agenda she has adopted a much more flexible attitude.
Her main approach has been two-pronged. She has maintained, on the
one hand, that in order to decide whether or not a matter is domestic
it must first of all be included in the Council's agenda, and, on the
other, that in any case the inclusion of an item in that agenda does
not prejudice the question of the Council's competence.

In 1946 France was in favour of including the Ukrainian complaint
regarding the situation in Greece in the definitive agenda. In this case
the French delegation showed a distinct aversion to taking any
decisions on the status of an item prior to its inclusion in the agenda,
decisions which would be based on some a priori assessment of the
situation. Explaining France's position, the French delegate said:-[102]

"In my view, to adopt the method of declining to place a question on
the agenda involves serious disadvantages and risks. In the first place,
I think this argument is a very strons one, it is somewhat of a con
tradiction to decide that a complaint is not sufficiently serious to be
examined before having examined it. There is something contradictory
about that which makes it unsatisfactory both in theory and in practice.

Furthermore, on what grounds can it be decided that a complaint is
without proper foundation? Does it mean that the Council would judge
on the basis of its a priori knowledge of the general political situation?
This is possible. It would seem to me, however, somewhat dangerous
for the Council to be guided solely by evidence of this kind, for how
is it to 'assess such evidence? If it does not examine the question
thoroughly, it is to be feared that it will be influenced by general
political considerations rather than considerations of justice applicable
to the particular case put before it.

If it is objected that the claim is ~ot properly presented, then judgment
is being miade purely on a basis 'of form" which is far from satisfactory.

Lastly, if it is alleged that not a shred of evidence has been submitted,
I would point out that the time for bringing forward evidence is not
when complaint is first formulated, but during its discussion."

In the cases of Czechoslovakia, Hyderabad and the Anglo-Iranian Oil
Company dispute, the French delegation adopted a similar attitude,

101 See nn. 89 and 90, ante.
102 S.C.O.R., 1st year, 2nd series, No.7, 59th mtg., pp. 190, 191.
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favouring the inclusion and discussion of the subject before any
decision was taken as to the nature of the item.

During the discussion of whether or not to include the Czechoslovak
question on the Council's agenda, a course of action to which the
Soviet Union objected, M. Parodi explained France's position
thus:-[103]

H •••• More than once already, when dealing with questions which
arose earlier, we have had occasion to discu·ss whether certain matters
should be included in the agenda or not. We had this discussion, for
instance on the occasion of a complaint which was made by the
Ukrainian SSR itself regarding the Greek question. At that time also
one of the members of the Security Council objected to the inclusion
of the question in the agenda. The position which I took then, and
which I see no reason to alter today, was that, to be discussed, a
question must first be included in the agenda; and if it is contended, as
the representative of the USSR contended a moment ago, that a
complaint submitted to the Council has no fact~ to support it, we must
still be able to examine it to find out whether or not that is really the
case; to do that, we must first of all includt it in the agenda.

. . . . The case would be different only if we had before us a complaint
-I desire to make a reservation in respect of any such case-which
was obviously frivolous or ill-founded. But the events referred to in the
complaint made by the representative of Chile are of such a character
that it is impossible to regard the complaint as, frivolous."

It may well be asked why, if the objections of the Soviet Union to
the 'inclusion of this subject were not valid, those of France herself to
the inclusion of the subjects of Morocco and Algeria were? If one
subject required discussion in order to clarify the issues at stake, why
not another?

In the same year as the Czechoslovak Case, France adopted similar
views concerning the inclusion of the H yderabad question. Again
M. Parodi said:-[104]

"If I am corre'ct, we are faced with a difficulty which we have previously
encountered: to know the exact implication of adopting an item of the
agenda. It may be maintained that, in order that an item of the agenda
may be adopted, the Security Council must have determined its com
petence to deal' with the question.

It may, on the other hand, be thought that, in order to discuss its
competency in the matter, the Council must first of all have decided to
place the item on the agenda.

The French delegation has always considered the latter procedure, to be
the more logical, and the more consistent with the good ordering of
the work of the Council.

I believe that we have here one of these cases in which determination
of the Council's competence is closely linked with substantive con
siderations, and that, in order to decide our competence, we have first
to study the documents before us and perhaps even to give hearings.

In such circumstances, it seems to me preferable to place the item on
the agenda, it being understood, as one of 'the Members of the Council

103 S.C.O.R., 3rd year, Nos. 36-51, 268th mtg., p. 98.
104 S.C.O.R., 3rd year, No. 109, 357th mtg., p. 8.
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indicated . . . that while so doing we are· at the same time reserving
all subsequent decisions of the Council, including the possibility of it
declaring itself incompetent in the matter."

It may no doubt have been true that in 1948 the French delegation
had, until that date, always adopted this stance on the question of
inclusion of items on the agenda. But it .should be remembered when
reading this lucid and ,convincing explanation by M. Parodi that as
soon as the question of Morocco was brought to the attention of the
Council, in 1953, France changed her position and quickly abandoned
her flexible approach.

Finally, in 1951, during the discussion of whether or not to include
the Anglo-Iranian Oil Company dispute on the Council's agenda, the
French representative, putting the entire matter very neatly,
said:-[105]

"It seems to my delegation that this very divergence of views on the
subject among the members of the Council clearly indicates the need
for a debate."

Why then was there subsequently no need for a debate in the cases
of Morocco, Algeria and Oman? The same divergence of views was
present in those cases, both in the Council and among the members of
the United Nations at large.

In the face of the lack of any other reasonable answer to these
questions it can only be concluded that French practice in this matter
has been motivated by the same political considerations as that of the
United Kingdom and the Soviet Union.
(iv) China

To date China does not seem to have been able to make up her
mind on (a) whether or, not the inclusion of an item on the agenda
prejudices the question of competence; and (b) whether or not a
prima facie case must be presented in order to justify inclusion.

In 1948, during the discussion of whether or not to include the
question of Hyderabad on the agenda, Mr. Tsiang said:-[106]

" . ... While it is true that placing a question on the agenda of the
Security Council does not prejudge the merits of the question, while that
is true, it is not equally true that placing the question on the agenda does
not involve a certain view of the competency of the Security Council
in regard to that question.

The Security Council is set up to guard international peace., The
admission of a question to the agenda does imply a certain view of the
juridical status of the parties to a dispute. I am not sure that even a
ruling by the President on that aspect of this question can safely and
completely guard the position of the Security Council with regard to
the competency of the Council in relation to this, matter. Certainly in the
absence of a presidential statement on that aspect of the question, my
delegation feels that the adoption of. the agenda does prejudice a very
important aspect of this question."

The view that the inclusion of an item in the agenda does prejudice

105 S.C.O.R., 6th year, 559th mtg., par. 27.
106 S.C.O.R., 3rd year, No. 109, 357th mtg., p. 5.
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the question of competence to a certain, albeit in this instance,
undefine.d extent indicates also an attachment to the related theory
that before any item can be included in the Council's agenda a prima
facie case has to be made out by those requesting inclusion. This was
the view adopted by the Chinese delegation in 1950 when the question
of Formosa was brought up in the Security Council.

China opposed the inclusion of the question of Formosa in the
Council's agenda because, she claimed, there was no prima facie case
to discuss. On this occasion Mr. Tsiang said:-[107]

"I now wish to state as briefly as possible the reasons for my objection.
When a questioh is placed on the agenda of the Security Council, there
must be at least some mild degree of a prima facie case. As regards
this complaint, there is not even the flimsiest prima facie case. It would
be very strange if the Security Council were to place on its agenda any
flimsy complaint which anybody in the, world would wish to offer here.

Everybody knows that my Government is in effective oontrol and
administration of the island of Taiwan. . . .

My G,overnment knows of no aggression on the part of the United
States. My Government has no complaint to make."

Had China rested on this position her views could have been criti
cized but not indicated as examples of either confused thought or of
changing opinions to suit the political climate. However, she did not
do so and in 1951, during the discussion of whether or not to include
the Anglo-Iranian Oil Company Case in the Council's agenda, Mr.
Tsiang successfully obscured China's position on the effect inclusion of
an item has on competence. On this occasion he seemed to say, on the
one hand, that no matter could be included in the agenda unless' it
was first decided that the Council was competent to deal with it. On
the other, he seemed to suggest that irrespective of the status of an
item, it could be included in the agenda and discussed and, if
necessary, removed from the agenda should it be de~ided later that the
matter fell within the domestic jurisdiction of Iran..He said:-[108]

"The question of the competence of the Security Council hinges on our
judgment, in regard to the nature of this matter, on whether or not
it is within the domestic jurisdiction of Iran; that is the crux of the
matter. If the Council should find that this matter is entirely' within
the domestic jurisdiction of Iran, then the Council has no business to
put this item on the agenda.

I am not sure of all the facts relating to this question. I should like
to gather more facts to help me make up my mind. Therefore, I should
like to see some amount of dis,cussion here, with the' distinct under
standing that this Council, as well as any member of it, could at any
moment say that ,this matter is within the domestic jurisdiction of Iran
and should, therefore, be removed from the agenda. of the Security

107 S.C.O.R., 5th year, No. 34, 492nd mtg., p. 3. This item had been brought
to the attention of the Security Council at the instance of Communist China
who contended that the United States, in preventing he liberation of Taiwan,
was guilty of armed aggression on Chinese territory.

108 S.C.O.R., 6th year, 559th mtg., pars. 42-4; emphasis added.
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Council. I want to make that as emphatic as possible so as to leave no
misunderstanding in regard to it.

There is another point to this dis:cussion. The adoption of the agenda
as it stands, it· appears to my delegation, leaves any member of this
Council or anybody invited to participate in this debate free to raise
that question of competency again and again, along with matters of
substance. In spite of the fact that I think that there lis a question in
regard to competency, I will vote for this agenda."

It is difficult to appreciate how China can assert, on the one hand,
that if a matter falls within the domestic jurisdiction of a particular
State the Council has no business putting it on the agenda, and on the
other, that a matter can be included and discussed and then removed
from the definitive agenda should the Council feel, after discussion,
that it does not conle within its competence. The two arguments do not
appear to be compatible.

In two subsequent cases the Chinese delegation adhered to the
view that inclusion of an item in the agenda did not prejudice the
question of competence. These cases concerned Morocco and Angola.
In the Angolan Case, indicating that China would not oppose the
inscription of this item, Mr. Tsiang said:-[109]

"I would like to begin with a confession. Frankly, my delegation knows
very little about conditions in Angola as my country has not had direct
relations with that region. We are, therefore, not in a position to pass
judgment on the nature of the problem presented or on the proper
forum to have a discussion. However, it appears to my delegation that
in this case, as in all borderline cases, a discussion may afford us much
useful information and much needed elucidation. Under the flexible
procedures of the Se.curity Council inscription by itself does not and
should not prejudice the rights and claims of any party concerned. For
these reasons my delegation is ready to defer to the wishes of the
representative of Liberia for the inscription of the item." [110]

However, although Mr. Tsiang does, in the latter part of the passage
just quoted, declare in terms which admit of no qualification that
inclusion of an item on the Council's agenda does not prejudice the
question of competence, earlier in his statement he does appear to
suggest that where possible a member of the Security Council should
pass judgment on the nature of an item prior to its inclusion in the
agenda. Such views again demonstrate the dichotomy in Chinese
thinking on this point.

Not only are there certain apparently irreconcilable views present in

109 S.C.O.R., 16th year, 944th mtg., par. 3.
110 Supporting the inclusion of the Moroccan question Mr. Tsiang said (S.C.O.R.~

8th year, 621st mtg., pars. 88-90): "This question of competence is very
complicated. I am not ready to deny the validity of the arguments used by the
representatives of France and the United Kingdom. On the other hand, I
do not believe that their arguments are conclusive. There remains, in my
opinion, legitimate doubt on this point .... The view of my delegation is
that this item should be included in the agenda without prejudice to the
question of competence. That question is in itself complicated. It is only
after a more detailed consideration that· we can decide finally whether this
Council is competent or not".
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the Chinese stand on the inclusion of the Angolan question but, in
addition, between 1953 when Mr. Tsiang supported the inclusion of
the Moroccan question and 1961 when he again supported the
inclusion of the Angolan question, both ostensibly on the grounds that
the question of competence was complicated and that in any case to
include the items first and decide the question of competence after
wards was not in violation of the rights of .the parties, Mr. Tsiang
refused to support the inclusion of the Oman question because, in his
opinion, the Council did not have at its disposal sufficient informa
tion to enable it to take a decision even on the adoption of the agenda.
'In other words, between two statements supporting the view that
inclusion was without prejudice to the question of competence, China
fell back on the theory that to justify inclusion of any item on the
Council's agenda some kind of a prima facie case had to be presented.
Thus, in 1957, during the discussion of whether or not to include the
question of Oman, Mr. Tsiang said:_[llll

"... In other words, as I understand the m,atter, the United Kingdom
falls back on the Sultan of Muscat 'and Oman. The British case, there
fore, is as good or as bad as that of the Sultan-no more and no less.

It is in relation to that very point that my delegation finds the need for
further clarification. My delegation is not certain exactly where the
Sultan stands in this whole matter. Whether or not the Security
Council is competent to intervene in this matter depends on that point.
My delegation does not quite appreciate the real nature of the Imamate
as an institution. We know almost nothing of the peculiar conditions
of this particular Imamate of Oman. Has the Imam enjoyed independent
sovereignty in his dominions? That is a formal, legal matter.

Beyond that, I should like to know a little more about certain
questions. Are the people of the Imamate a distinct nationality, distinct
by virtue of race, religion and language? In other words, are the people
there a distincf nationality, aside from the fact that today they could
be considered as an independent State?

The Treaty of Sib of 1920 ha.s been quoted here. I find it rather
difficult to interpret the terms of that Treaty for our 'present purposes,
and I am not sure that the text as it appears in the papers is authentic
in all respects.

My delegation feels that it is premature for the Security Council to
take a de,cision on this point, even on the adoption of the agerida. I
should like to see this de,cision postponed. If the President should find it
necessary to put the question of the adoption of the agenda to the
Council this afternoon, my delegation will not participate in the vote
because we consider such a vote to be premature."

If it was premature to vote on the inclusion of -the Oman question
because not enough was known about the legal and political status of
the territory, why was it permissible to support the inclusion of the
question of Angola where the same lack of information troubled the
Chinese delegation? To these questions there are no immediately
evident answers and. in this instance it is not easy to assess the extent
to which China was influenced by political considerations. The Chinese

III S.C.O.R., 12th year, 874th mtg., pars. 12-6.
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position on the question of inclusion of items on t~e agenda and the
effects of this on the rights of the parties remai~s, therefore, to a
considerable extent, obscure. I

I

(v) The. United States i

Of all the great powers, the United States has ptesented views on
this s.ubject which are the most coherent, but, unforJnatelY, even here,
certain inconsistencies exist which indicate that he matter is not
always approached from the same premiss. Thus itls not clear whether
the United States favours the inclusion of any item Iwhich "is raised in
due form or whether, in her opinion, a prima faci~ case has first to
be made out. Both points of view have found suppott in United States

• ~ I

practice. I

It has already been seen that in 1946, at the seco~d meeting 9f the
Security Council, the United States asserted the r ght of any State,
which lodged a complaint with the Council, to be he rd. [112] This view
was maintained later in the same year, in face ofl strong opposition
from, inter alia, the United Kingdom, when the Ultrainian complaint
concerning the situation in Greece came up for ~onsideration. The
American delegate asserted that the. Council had 4 duty to examine
any matter which was brought to its attention wl)enever there was
some claim that there existed a threat to intern,tional peace and
security. He said:-[113] I

"The position of my Government. has; consistently, s~.I ce the organization
of this body, been that the Council cannot deny to a Member of the
United Nations who states that a condition exist which is likely to
threaten international peace and security, the op ortunity to present
its case . . . . The representative of the Ukraine as cited Article 35
in his communication to the Council. I have aIW*YS understood that
under Article 35 of the Charter, the Council's aUe tion may be drawn
to a situation, either orally or in writing,witho t the necessity of
-making charges. I

My Government thinks, without prejudice to the Imerits of the com
plaint or even to the good faith behind the compla~nt,thatthe Council
should place a minimum of technical requirem~nts in the way of
consideration of situations brought to its attention. I

I. therefore think that the Ukrainian complaint Sh1Uld be put on the
agenda of the Council. ... In my opinion, the Co neil will be derelict
in its duty if it does not examine the complaint and all that may be
said and brought to substantiate the complaint, ith the most rigid
objectivity." i

The opinion put forward here was couched in ~efinite terms and
accords to any State the right to be heard· wheneyer it alleges that
a certain dispute or situation is likely to endanger the maintenance of
international peace and security. No mention was~made here of the
necessity of making a prima facie case 'before t e item would be
included in the agenda., It seems from this stateme t that all that was

112 ~ee p. 176, ante.
113 ~..C.O.R., 1st year, 2nd series, 59th mtg., No.7, pp 175, 176; emphasis

added.
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necessary, in American opinion, to justify inclusion was the presenta
tion of a request inviting the attention of the Security Council to a
situation of the type mentioned in art. 34 of the Charter. Upon the
presentation of such a request, the Council became, in the opinion of
the United States, bound to consider it.

During the above debate several delegations had expressed grave
doubts as to the Council's competence to entertain the matter. It had
been suggested that art. 2 (7) prohibited the Security Council from
dealing with it. The United States delegation did not deal with this
point expressly. However, it is a reasonable inference from the views
which she did express that she would not have considered the inclusion
of an item in the agenda and its discussion as violations of art. 2 (7),
even if it were finally decided that the matter did fall within the
domestic jurisdiction of Greece. The American point of view was
that when a matter was raised under art. 35 it had to be investigated
and discussed. Such an attitude would have been incompatible with
any other approach to the question of the legal effects of inclusion.

Subsequently, in 1948, the American delegation expressly supported
the theory that the inclusion of an item on the agenda is without
prejudice to the question of the Council's competence. In the question
of Hyderabad, Mr. Jessup suggested, in the face of certain doubts as
to the competence of the Council to deal with this matter, that since
the adoption of the agenda did not prejudice the question of com
petence, it should be adopted and that the Security Council should
proceed as far as it could at this stage, thus giving members of the
Council time to seek further instructions from their Governments in
regard to any judgment or opinion which they may have been called
upon to make on the question of competence or on the merits of the
question. [114] He later added that, in his opinion, the appropriate way
to investigate and discuss even the question of competence was to
place the item on the agenda. [115]

The same attitude was taken with respect to the Chilean complaint
regarding the purported Soviet intervention in, the domestic affairs of
Czechoslovakia in 1948 when the Communist Party came to power.
Here the American delegate, Mr. Austin, said:-[116]

"A decision on the question now pending is not a decision on the
substance, and it would not constitute a judgment upon the merits of
the question. But when a question is raised, as it is here.. whether an
item should be placed on the agenda for discussion or not, thelre must
be a consideration of the character of the question in order to learn
whether the competence of the Security Council reaches the item.

If these allegations are true, the matter would clearly not be essentially
within the jurisdiction of Czechoslovakia, because it would be a situa
tion resulting from illegal action by one Member of the United Nations
against another. Consequently, in order to be able to determine whether
the case comes within the meaning of Article 2, p1aragraph 7, the

114 S.C.O.R., 3rd year, No. 109, 357th mtg., p. 4.
115 Ibid., p. 11.
116 S.C.O.R., 3rd year, Nos. 36-51, 268th mtg., p. 99.
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Security Council must consider the Chilean complaint; and of course,
it cannot consider the Chilean complaint if it is ribtput on the agenda."

In keeping with the policy outlined so far the United States dele
gation supported the inclusion of the Formosan question on the
Council's agenda in 1950, a question which had been raised by the
Government of 'the People's Republic of China, alleging .American
aggression on Chinese territory. Ll17] No attempt was made by the
Unite~ .States. representative to block inscription of this item on the
groullosthat, for example, the charge was ridiculous as the nationalist
Government was in control of the island and that American forces
present were there at the request of that Government.

Again, in 1950, the United States supported the inclusion of another
item directed against herself. This time, the complaint, again from
Communist China, concerned the Korean War and was phrased "State
ment of the Central People's Government of the People's Republic of
China concerning the invasion of the frontiers of the :People's Republic
of China by United States air forces and the bombing and shooting up
by those forces of buildings, railway stations, rolling stock, people and
aerodromes". [l18] Conditional upon changing the designation of the
forces involved in these incidents as those of the United States to
those of the United Nations, the United States supported the inclusion
of this item. [119]

117 S.C.G.R., 5th year, No. 3.4, 492nd m~g., p.2.This item had originally been
called "Statement Qfthe Central People's Government of the People's
Repub~c>of Chinaco:ncerning armed invasion of the territory of China by
the Government of the United States of America and concerning the viola
tion of the Charter of the United Nations ...". The United States delegate
said that if the wording of the item were changed to c'Complaint, regarding
Formosa", he would support its inclusion, which request was supported by
the British delegation (ibid., p. 9). It was alleged that the original wording
of the item prejudged the issue, since it set out the point of view of Com
munist China. It is submitted that such arguments are not meritorious for,
after all, the Council does not, by the luere fact of including an item on
the agenda, accept the veracity of allegations contained therein. 'See, further,
n. 119, infra.

118 S.C.G.R., 5th year, No. 35, 493rd mtg., p. 1.
119 While there were no doubt political reasons for wishing a change in the

designation of the forces in question, and for a change in the wording of the
item concerning Formosa, such requests do point to a slight inconsistency
in the American stand on the question of inclusion of items on the agenda
of the Security Council. If, as the United States delegate said in 1946 with
reference to the Ukranian complaint regarding Greece, the Council would
be derelict in ~ts duty if it refused to examine a complaint brought forward
under art. 35, why, should there be any necessity to change the wording of
any item? The inclusion of any item is, as the United States herself has
asserted, without prejudice to .the substance of the item. Inclusion of an
item does not mean that the Security Council accepts as valid the premisses
on which the request for inclusion is hased. If it did, then there would have
to be some kind of investigation of complaints prior to their being formally
taken up by the Security Council which, in this case, is something of an
impossibility, at least £or the Council itself. If a charge, as formulated in a
request ~or inclusion, is false then it would be better to let that falsity be
exposed as a result of the Council's deliberations rather than as a result of
some preliminary deal· to allow the item to go onto the agenda.
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Despite certain minor inconsistencies, [120] until this point American
policy in the debates on the adoption of the agenda had been relatively
consistent. In her opinion any item correctly brought to the attention
of the Security Council under an article of the Charter ought to have
been investigated by that body. States making a complaint had, in
American opinion, a right to be heard and the Council a duty to hear
them.

From this point, however, the United States began to modify her
position somewhat. Also during 1950, and at the same meeting as that
at which she supported the inclusion of the item relating to the
invasion of China by United Nations forces, the United States opposed
the inclusion of the Russian-sponsored item entitled "Unceasing
terrorism and mass executions in Greece". [121] "Among all the wild
charges contained in this item", said Mr. Austin, the United States
delegate, "there is no single coherent suggestion that there is a threat
to international peace or even an international dispute". The refusal
of the United States to support the inclusion of this item, while it may
have been justified on the grounds that the request was frivolous,
does not entirely accord with prior United States statements·. The
United States may have thought that there was no coherent suggestion
of a threat to international peace but why else. was the Soviet Union
ostensibly raising it? The Soviet Union may have been acting in bad
faith and have been seeking to use the Council for an improper
purpose. However, previously the United States had indicated that
the good faith of the requesting State should not be an obstacle to
inclusion.

During the discussion of the Anglo-Iranian Oil Company Case the
United States further modified its previous stand. Whereas, previously,
she seemed to deprecate the taking of any a priori decisions on the
nature of the subject-matter of the request as domestic or non
domestic, here the United· States seemed to move towards the ranks
of those who wished to see some kind of a prima.facie case before they
would vote for inclusion, i.e. towards those who were in favour of
making some a priori decision on competence before the Council was
formally seized of the matter. On this occasion Mr. Austin, supporting
the inclusion of the item, said:-[1221

"As I understand it, the objection raised by the representative of the
Soviet Union concerns item 2 of the' agenda, which reads, "Complaint
of the failure by the Iranian Government to comply with· provisional
measures Ilndicated by the International Court of .Justice in the Anglo
Iranian Oil Company Case". Therefore, if the purpose of the Soviet
Union and Yugoslavia is to raise the question whether the matter is
essentially within the domestic jurisdiction of Iran, such a matter
depends upon a consideration of the very substance of this item. The
United Nations does geny itself the right to interfere in essentially
domestic matters. However, such denial follows the adoption of the

120 See nne 117 and 119, supra.

121 S.C.O.R., 5th year, No. 35, 493rd mtg., p. 27.

122 S.C.O.R., 6th year, 559th mtg., pars. 30, 31 and 37; emphasis added~



UNITED NATIONS CHARTER, ART. 2 (7) 205

agenda and consideration of the point raised; It does not precede
-unless there are no opposing inferences. The Council cannot
immediately take a decision on that constitutional question unless there
are no opposing inferences as to the subject matter being essentially
within the domestic jurisdiction oj a State.

In this case the situation is just the reverse. Here, the weight of opinion
already ~xpressed shows that far more members of Jthe Security Council
believe that this is not a matter essentially within the domestic juris
diction of the State. Certainly it appears that there is a prima facie case
to be presented to the Security Council; and if the Security Council is
going to deny to the United Nations the right to considt~r this item on
the agenda, it must be only after studying the item and reaching a
decision after thorough consideration. That does not, of course, as has
been stated here repeatedly, decide the merits of the case.

I ought to add '" that my Government has no doubt about the
competence of the Security Council to consider on its merits the
dispute between the United Kingdom and Iran. I need only recall that
it is the Security Council which has the primary responsibility for the
maintenance of international peace and security, and that the very
first step towards the exercise of that duty and the performance of that
function is to consider any dispute or situation which lnay affect the
maintenance of international peace and security."

This statement is itself somewhat equivocal. On the one hand,
Mr. Austin adhered to the former American line that no decision on the
question of competence can be taken until the item in question has
been included on the agenda. On the other hand, however, Mr. Austin
added a proviso, which had not previously formed part of the
American approach to this question, to the effect that a decision on the
competence of the Security Council could be taken prior to inclusion
if it could be inferred from the surrounding circumstances that the
matter was essentially domestic.

The growing attachment of the United States to this practice of
making some kind of a TJriori judgment on the situation without first
hearing the parties concerned is demonstrated by her statements in the
Moroccan question. In this case, while the United States did not seek
directly to block inscription of the item on the agenda by reference to
its domestic nature she stated that, in her opinion, international peace
and security were not endangered by the events in that country which,
of course, in this case, was substantially the same as saying that the
matter was domestic.[123 l In explaining why the United States would
not vote for the inclusion of this item, Mr. Cabot Lodge said:-[124 l

"In passing on the question of the inclusion of this item in the agenda
we must de·cide whether the developments in Morocco constitute a
situation the continuance of which endangers the maintenance of
international peace and security. We are not asked to· express our

123 In the Algerian question the United States voted against inclusion because,
in her opinion, Security Council consideration would not eontribute to a
settlement of that problem: see S.C.O.R., 11th year, 730th nltg., pars. 81-4.

124 S.C.O.R., 8th year, 620th mtg., pars. 9, 10 and 12.
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position on colonialism or on other similar questions important and
appealing though they may be.

. . . . But it must be obvious to anybody who looks at the facts candidly
that the situation in Morocco does not in fact endange1r international
peace and security, just as it must be clear to anyone who surveys the
United N-ations candidly that the surest way to undermine the position
of the Security Council is to dive'rt it from its primary mission of main
taining the peace of the world and use it instead to deal with all sorts
of other questions under the pretext of safeguarding international peace
and security.

I realise that the argument is made that the fact that sixteen nations
object to recent events in Morocco in and of itself constitutes 'inter
national friction' and therefore empowers, the Security Council to
investigate to see whether continuance of the situation is likely to
endanger international peace. This line of reasoning would make it
possible always to break down a distinction between matters of domestic
and international concern.

It is our conviction that the situation in Morocco does not endanger
international peace and security, and we therefore shall vote against
placing this question on the agenda."

Mr. Lodge's argument in the Moroccan Case is not without a certain
degree of merit but it is an argument which cannot stand beside the
actual terms of the Charter or, indeed" the tenor of prior American
statements on the question of the inclusion of items on the agenda.
In 1946, at the London session of the Security Council, Mr. Stettinius,
on behalf of the United States, expressed the view that any State
making a complaint had a right to be heard at the Council table.
Later in that year, in connexion with the Ukrainian complaint regard
ing Greece, the American representative asserted that the Council
could not deny to a member State who asserted that a condition
existed which threatened the maintenance of international peace and
security the opportunity to present its case. Why, then, did the United
States wish to deny to 16 States which requested the inclusion of this
item the opportunity to present their case? How, as prior American
delegations had noted, could the Security Council know whether the
allegations of the 16 Afro-Asian States, that there did exist a situation
which endangered the maintenance of international peace and security,
were true or not unless it investigated them?

/

The complete reversal of earlier American policy on the adoption
of the agenda is evident in the stand she took in the question of Oman.
In this case, what in effect the American delegate, Mr. Lodge, said was
that as he did not know what to make of the various charges and
counter-charges, he would abstain. Explaining his position he
said:-[125 l

"The various statements that have been made, urging the inclusion of the
proposed item in the agenda, have been heard by us with close attention.
EqUally close attention has been given to the statements of members

125 S.C.O.R., ,12th year, 784th mtg., pars. 4, 5.
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who feel that the proposed item should not be considered by the
Council. These statements and the other information available to us are
not sufficient to justify the United States in cOlnmitting itself for or
against inclusion at this time. The United States accordingly will abstain
"in the vote on the inclusion of this item on the Counoil's agenda.

The facts with respect to developments in the area are complex and
not entirely clear, and the applicable law as well as the identity of the
real parties in interest is not free from doubt."

The contrast between this statement and that made by Mr. Austin
in 1948 concerning the inclusion of the Czechoslovak question is
striking. With reference to the Oman statement it may be asked if these
doubts which prevented Mr. Lodge from supporting the inclusion of
this item would not have been resolved had the item been included
and investigated?

I It is easy to see that there exists a certain confusion in American
policy towards the inclusion of items in th.~ Council's agenda. This
confusion is deepened further, not by additional statements by
American delegations in agenda debates, b1!t rather by what these
delegations did not say. The United States has made it clear on several
occasions that she does not consider the inclusion of an item on the
agenda of any United Nations body and the discussion thereof as
intervention in the domestic affairs of any State. [126] What then was
the purpose of this growing attachment to the need for some prima
facie case before the United States would vote for the inclusion of
an item on the agenda? The demand for .such a prima facie case is
closely linked to the theory that inclusion somehow prejudices the
question of the Council's competence. The United States, however, has
made it plain that she does not consider the inclusion of an item on the
agenda of any organ of the United Nations and even the substantive
discussion thereof as intervention in the domestic affairs of a member
State. [127] Why then does she apparently require to see a prima facie
case before she will vote for the inclusion of an item in the Council's
agenda? No answer to this question is immediately evident from the
agenda debates and the substantive debates are not of much help in
this matter either.

The uncertainty which surrounds the American position on the
inclusion of items in the Security Council agenda is accentuated by the
fact that the variations in her policy do not appear to be the direct
outcome of cold-war considerations. The United States has supported
the inclusion of items in which she herself was implicated which the
other permanent members have not, as a rule, done. She has supported
the inclusion of items in which her allies were implicated as well as
those which concerned the affairs of members of the Communist bloc.
The reasons for the change in American policy, while no doubt

126 See, in particular, n. 127, infra.

127 See statement of U.S. delegate, F.T.P. Plimpton, in the 6th Committee,
3 Dec. 1963; reprinted in Department of State Bulletin, vol. L, No. 1283,
27 Jan. 1964, pp. 133-43, particularly at pp. 136-9.
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political in origin, cannot be formulated, it is submitted, in simple
cold-war terms.

The change in American opinion has been gradual and she has not
been guilty of the marked fluctuations of opinion which, for example,
punctuate the! British and Russian approaches to this question. It
seems rather that American policy towards the inclusion of items on
the agenda has hardened somewhat. It would perhaps be a fair
assessment to say that the United States has backed away from the
flexible policy she espoused at the beginning of the life of the United
Nations. The reasons for this hardening of approach may perhaps be
found in what has seemed in Western eyes to be the obstructionist
tactics of the Soviet bloc in the Council and the attempted misuse of
that body for propaganda purposes by a good number o~ States, and
not just the Soviet Union. Whether this is so or not cannot be said
with any certainty. However, whatever the reasons, this change of
approach is none the less regrettable for it does, on the one hand,
curtail the functioning of the Security Council in its prinCipal area of
operation, the pacific settlement of disputes and, on the other, makes
it difficult for States contemplating an appeal to the Security Council
to assess the chances of having their requests dealt with.

v. Conclusion

This survey of the practice of the permanent members of the
Security Council regarding the question of the inclusion of items in the
definitive agenda and the relevance of this to the notion of intervention
justifies, it is submitted, the claims made at the beginning of section IV
that this entire matter has been approached from a non-legal and
essentially political point of view. To a greater or less extent the
permanent members have all advanced arguments \vhich are contra
dictory. Russia, the United Kingdom and the United States, early in
the life of the Security Council, all subscribed to the right of any
member of the United Nations to be heard in the Security Council
whenever a complaint was lodged by them. Yet, since that clain1 was
made the permanent members have all espoused views on this subject
which vary markedly with the political circumstances in which the
particular item is raised. The justifiable conclusion is that to a con
siderable extent the policy of the permanent members of the Security
Council towards the inclusion of items in the agenda varies with the
political exigencies of the times and is not dictated principally by
legal considerations as, in a question ~ike this, it ought to be.

This equivocation has not gone unnoticed. Several of the non
permanent members of the Security Council have taken it upon them
selves to call ·attention to this unhappy state of affairs. For example,
during the debate on the inclusion of the Moroccan question on the
Council's agenda the Pakistani delegate, Mr. Hamdani, criticizing the
American position, said:-[1281

128 S.C.D.R., 8th year, 622nd mtg., par. 63.
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"... When one compares the previous cases with those of Tunisia and
Morocco, one notices the significant fact that whereas in the earlier
cases the United States was opposed to the view of the USSR, today it
is France which is in the position of the USSR. Is one, then, to infer
that had the USSR instead of France attempted domination over
Morocco, Morocco would have attracted the whole hearted support of
the United States, the United Kingdom and even France, and possibly
gain~d its freedom long ago'?"

The pre.cedents which Mr. Hamdani cited against the United States
were rather discomforting. He cited the American views in the Iranian
Case in 1946,[129] in the Ukrainian complaint regarding the situation
in the Balkans, also in 1946,[130] and in the Czechoslovak Case in
1948. [131]

In the same debate similar criticisms of the attitude of the per
manent members towards this question were made by the Lebanese
delegation, [132] and in this connexion the Colombian delegate re
marked:-[133]

"We feel some hesitation when we see certain Great Powers-I am
mentioning the Soviet Union as an example-to which Mr. Malik [of
the Lebanon] referred yesterday, have changed their point of view and
in certain cases have advanced the same arguments and adduced the
same principles in the Security Council in support of diametrically
opposed positions. This attitude of the Great Powers simply shows that
they change their opinions in the light of their political interests,
whereas we smaller countries have only one guiding light, that of
principle." [134] \

Again, during the debate on whether or not to include the Algerian
question on the Council's agenda, the Iranian delegate said of Great
Power tactics in general:-[135]

"My delegation cannot but note that the Council's refusal to include
certain items on its agenda occurs whenever there is a conflict of
interests between a Great. Power and a non-self-governing people; yet
colonialism is contrary to the very spirit of the United Nations Charter,
Article 73 of which recognizes the principle that the interests of the
inhabitants of Non-Self-Governing Territories are paramount, and
stresses that the aspirations of their peoples must be taken into account."

129 See p. 176, ante.

130 See p. 200, ante.

131 See p. 201, ante.

132 S.C.O.R., 8th year, 622nd mtg., pars. 4-30.

133 Ibid., 623rd mtg., par. 20.

134 However, it is a fair comment on the statement of the Colombian delegate
that the guiding light of principle has not always guided Colombia very
well either. In the Czechoslovak Case she supported the view that before
any decision on competence oould be taken the item had first to be included
in the agenda. On the other hand, in the Moroccan Case she seemed to
support the view that competence could be decided by the Members of the
Council individually, prior to the item being included in the agenda. In
this case she opposed the inclusion of the AIoroccan question in the agenda
because, in her opinion, it was within the domestic jurisdiction of France:
see S.C.O.R., 8th year, 623rd mtg., pars. 3-29 inclusive.

135 S.C.O.R., 11th year, 730th mtg., par. 17.
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It is unfortunate that the permanent members of the Security
Council should have left themselves open to such charges. It is with
them that the ultimate efficacy of the Security Council as a body rests.
If they can be shown to have adopted double standards in this matter,
it is certain that the prestige and hence usefulness of the Security
Council will suffer in consequence.

It would, of course, be foolish to fail to recognize the difficulties
which confront these States as permanent members of the Security
Council. Equally, it would be naive to suppose that law is· the only
factor in international relations in general and in the operation of the
United Nations in particular. At the momen.t law is but one of the
factors which these States have to bear in mind, a statement which,
while it may be said to belittle the role of law in international affairs,
is but the reflection of a regrettable situation. However, law is a' prime
factor and if resorted to can frequently take the heat out of an
otherwise difficult political situation. The permanent members of the
Security Council have had to face many difficult problems in assessing
whether or not an item should be placed on the agenda. However,
the resolution of these problems has not been facilitated by the
adoption of markedly political attitudes which are seen to vary accord
ing to the situation involved. It is submitted that if the approach
advocated above were adopted much of the acrimony and many of
the political problems posed by the "intervention" question would' be
obviated.




