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'As a matter of humanity, and in accord with international obliga- 
tions freely entered into, Australia has accepted a responsibility to 
contribute toward the solution of world refugee problems. To this 
end: It has ratified the Convention on the Status of Refugees; it is a 
member of the Executive Committee of the United Nations High 
Commission for Refugees and contributes to the resettlement funds 
of UNHCR; it recognises the need through its immigration policy to 
fulfil the legal obligations required by the Convention and to develop 
special humanitarian programs for the resettlement of the displaced 
andlor the persecuted. These steps, taken as an involved member of 
the international community, must now be complemented by the 
adoption and application of an ongoing refugee policy and refugee 
mechanism. " 

In the light of this statement it is proposed to examine some of the steps 
that Australia has taken to implement its declared objectives in relation to 
assistance in the resettlement of South-East Asian refugees. 

Since communist regimes seized control over Vietnam, Kampuchea 
and Laos four years ago, approximately 900 000 people have fled those 
countries to escape hardship, discrimination and regimentation. The 
difficult post-war conditions of life have also been aggravated by succes- 
sive crop failures induced by inclement weather, continued turmoil and 
fighting in many areas of Indo-China, as well as ongoing sporadic clashes 
between China and Vietnam.2 

Although as a result of the most recent conference held at Geneva there 
appears to have been a slow-down in the number of refugees leaving 
South-East Asia by boat, it is difficult to predict whether the slow-down 
will prove to be permanent. Apart from this the conference has not been 
effective in reducing the number of overland refugees. Recent reports 
seem to indicate that a steady stream of refugees continues to pour daily 
into neighbouring countries like Thailand. 

Approximately half a million of these refugees have already been 
resettled in communist China and certain non-communist Western states, 
principal among them the United States of America, Canada, France and 
Australia. But many less fortunate refugees have had to remain behind in 
camps throughout the ASEAN countries. Available statistics indicate that 
160 000 refugees have passed through camps in Thailand, 70 000 refugees 
through camps in Malaysia, 15 000 refugees through camps in Indonesia, 

1. Statement by the Minister for Immigration and Ethnic Affairs, HR Deb, Vol 105, 
1714. 

2. The Age 18 May 1979. 
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the Philippines and Singapore and 30 000 refugees have been crammed 
into camps in Hong Kong.' 

Each month these numbers are increased by the arrival in Thailand of 
those who have fled overland from Indo-China. Added to this the number 
of people leaving Vietnam by boat has risen to unprecedented levels. The 
total outflow of so called 'boat people' from Vietnam for the month of 
May 1979 alone was 40 OO0.4 One indication of just how serious the 
refugee problem has become is to be found in the fact that the Govern- 
ments of Malaysia, Thailand and Indonesia recently closed their doors to 
refugees and even went so far as to expel other refugees already in these 
countr ie~.~ Since the recent Geneva Conference, however, these states 
have adopted a somewhat less intransigent attitude towards refugees. 

As of June 1979, Australia had resettled approximately 19 000 refugees 
from South-East Asia. The Australian Government has undertaken to 
resettle a total of 32 000 refugees by June 1980.6 

The responsibility for the admission of refugees into Australia vests 
primarily in the Department of Immigration and Ethnic Affairs. A stand- 
ing inter-departmental committee on refugees7 has been established to 
assist with this task. It is presently chaired by a senior officer of the 
Department of Immigration and Ethnic Affairs. Other members include 
officers of the Department of Foreign Affairs, the Department of the 
Prime Minister and Cabinet and the Attorney-General's Department. 
Officers from other government departments may be co-opted if neces- 
sary. A representative of the UNHCR sits on the committee as an 
observer. This committee, which was established on the basis of a 
government understanding8 has been in operation for approximately 
twelve months. Its function is to advise the Minister for Immigration and 
Ethnic Affairs on the capacity for accepting refugees; to consult annually 
or otherwise as necessary with voluntary agencies regarding the number 
of refugees which Australia will accept for resettlement; to recommend 
measures to co-ordinate the arrival and immediate resettlement of 
refugees; and regularly to review the intake of refugees against the 
capacity of resources in Australia to ensure successful re~ettlement.~ 

Since at present all applications for refugee status are channelled 
through the DORS Committee, one of its main tasks is the determination 
of such status. In this regard no guidance is to be had from any Australian 
legislation. And seeing that the refugee is not a concept of customary 
international law, any solution must be sought in conventional interna- 
tional law. Over the years the Commonwealth of Australia has been party 

3. Ibid. 
4. Ibid. 
5. The Age 13 June 1979. 
6. Statement by the Minister for Immigration and Ethnic Affairs, as reported in The Sun 

8 June 1979. 
7. Hereinafter referred to as the DORS Committee (ie, Determination of Refugee Status 

Committee). 
8. And not in terms of any statute or convention. 
9. Ministerial statement, HR Deb Vol 105, 1715. 
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to a variety of international treaties and conventions which have aimed to 
promote the interests of refugees and other internationally unprotected 
persons." 

Perhaps the most important of these conventions is the Convention 
Relating to the Status of Refugees, which was adopted at Geneva on 25 
July 195 1 ." In accordance with the provisions of Article 43, this Conven- 
tion was to enter into force on the nineteenth day following the day of 
deposit of the sixth instrument of ratification or accession. On 21 January 
1954, the Government of the Commonwealth of Australia became the 
sixth state to accede to the Convention, and by so doing brought the 
instrument into force. 

It is appropriate that Australia played such a symbolically important 
role with regard to this Convention because the Convention today, 
together with the 1967 Protocol relating to the Status of Refugees,12 forms 
the foundation upon which Australian government policy on the subject 
of eligibility for refugee status is based. 

Article lA(1) of the 1951 Convention on the Status of Refugees stipu- 
lates that the Convention shall apply to any person who 

'has been considered as a refugee under the Arrangements of 12 May 
1926 and 30 June 1928 or under the Conventions of 28 October 1933 
and 10 February 1938, the Protocol of 14 September 1939 or the 
Constitution of the International Refugee Organisation.' 

By so doing it consecrates the concept of so-called 'statutory refugees', 
that is, refugees who are covered by pre-existing international 
agreements," and grants to these refugees the protection of the 1951 
Convention. 

Article lA(2) then defines a refugee as a person who 
'As a result of events occurring before 1 January 1951 and owing to 
well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political 
opinion, is outside the country of his nationality and is unable or, 
owing to such fear, is unwilling to avail himself of the protection of 

10. See inter alia Protocol relating to a Certain Case of Statelessness, UKTS 1937 No 31, 
179 LNTS 115; Constitution of the International Refugee Organisation and Agree- 
ment on Interim Measures to be taken in respect of Refugees and Displaced Persons, 
Aust TS 1948 No 16, 18 UNTS 3; Agreement with the Peparatory Commission of the 
International Refugee Organisation regarding the Migration to Australia of Refugees 
and Displaced Persons. Not Printed. Signed July 1947 at Geneva; Convention Relat- 
ing to the Status of Refugees, Aust TS 1954 No 5, 189 UNTS 150; 1967 Protocol 
Relating to the Status of Refugees, Aust TS 1967, No 37; Agreement Relating to 
Refugee Seamen, Aust TS 1973 No 17; Protocol Annexed to the Universal Copyright 
Convention of 6 September 1952, Concerning the Application of the Convention to 
the Works of Stateless Persons and Refugees, Aust TS 1969 No 9; Convention 
Relating to the Status of Stateless Persons, Aust TS 1974 No 20; Protocol Relating to 
Refugee Seamen, Aust TS 1975 No 15; Convention on the Reduction of Stateless- 
ness, Aust TS 1975 No 46. 

11. Aust TS 1954 No 5. 
12. Aust TS 1973 No 37. 
13. Weis, 'Legal Aspects of the Convention of 25 July 1951 Relating to the Status of 

Refugees' (1953) 30 BYPiL 478 at 479. 
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that country; or who, not having a nationality and being outside the 
country of his former habitual residence as a result of such events, is 
unable or, owing to such fear, is unwilling to return to it.' 

The limitation that a refugee had to have become such 'as a result of 
events occurring before 1 January 1951' was incorporated into the Con- 
vention as a compromise in order to encourage states to ratify the 
Convention. The dateline was included in the Convention because it was 
believed that governments would be unwilling to bind themselves to 
undertake obligations towards future refugees, the origin and number of 
whom would be unknown.14 

The term 'events occurring before 1 January 1951' also had a geo- 
graphical connotation. It was understood to mean either events occurring 
in Europe before 1 January 1951 or events occurring in Europe or 
elsewhere before that date. Each contracting state was obliged to make a 
declaration at the time of signature, ratification or accession specifying 
which of these meanings it would apply. The result of this was that a 
person who was outside his country of origin as a result of events 
elsewhere than in Europe might be considered a refugee by some con- 
tracting states but not by others.15 

As time passed and novel situations evolved causing mass movements 
of people especially on the African continent, it became increasingly 
apparent that the restrictions created by the term 'events occurring before 
1 January 1951' were hindering the resettlement and protection of thou- 
sands of refugees who could not, even by the most generous interpreta- 
tion, be regarded as having become refugees as a result of such events.16 

Consequently, the United Nations General Assembly adopted a Proto- 
col in 1967 which aimed to remove this limitation and thereby to make the 
substantive provisions of the Convention applicable in new and 
unforeseen refugee situations." The Commonwealth of Australia ranks 
among the states which have acceded to the 1967 Protocol.18 From the 
Commonwealth's point of view one of the results of this accession has 
been to open the door to the acceptance of refugees from South-East 
Asia. 

Competence of States-Procedural Steps 
While the 1951 Convention defines a refugee as one who satisfies the 
criteria laid down in Article 1, it does not establish any particular proce- 
dural process to be followed for this purpose. In practical terms, there- 
fore, the determination whether an individual. is a refugee in the sense of 
Article 1 and whether, as a result, the individual is entitled to the benefits 
of the Convention lies within the competence of each contracting state. It 

14. UN Doc EIAC. 3215 (El1618) 38. 
15. Grahl-Madsen, The Status of Refugees in International Law, Vol I (1966), p 171. 
16. Weis, 'The 1967 Protocol Relating to the Status of Refugees and Some Questions of 

the Law of Treaties' (1967) 42 BYBIL 39 at 40. See too Molefi v Principal Legal 
Adviser [I9711 AC 182. 

17. GA Resolution 2198 (XXI). GAOR, 1495th plenary meeting, Doc APV. 1495. 
18. Aust TS 1973 No 37. 
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follows from this that each contracting state may establish whatever 
procedure it deems fit for the purpose of such determination.19 

This notion is borne out by an interpretation of Article 35(1) of the 
Convention. Article 35(1) obliges contracting states to co-operate with the 
Office of the United Nations High Commissioner for Refugees 
(UNHCR), particularly with a view to facilitating its duty of supervising 
the application of the provisions of the Convention. The activities of the 
Office of the UNHCR are delimited in a separate and unrelated document, 
viz, the Statute of the Office of the United Nations High Commissioner 
for Refugees." These activities centre round the definition of the term 
'refugee' which is found in Article 6 of the Statute. For practical purposes 
this definition is virtually identical with the definition contained in Article 
1 of the 1951 Convention. The Statute empowers the High Commissioner 
to decide unilaterally whether a person falls within the ambit of Article 6. 
It also authorizes the Office of the UNHCR to give refugees legal as well 
as material assistance. Another of the functions of the High Commis- 
sioner is to assist individuals to be recognized as 'Convention' refugees. 
The High Commissioner may, in the exercise of this function, intercede 
in favour of an individual who, in his opinion, has unjustly been denied 
the benefits of the 1951 Convention. 

It is obviously desirable that the determination of refugee status by 
states for the purposes of the 1951 Convention approximates as far as 
possible that of the High Commissioner in terms of Article 6 of the 
Statute. It was for this reason that Article 35(1) was included in the 1951 
Convention. This argument is strengthened by the fact that the United 
Nations General Assembly has authorized the UNHCR to use its good 
offices for the benefit of refugees who do not come within the competence 
of the United  nation^.^' A measure of uniformity in this regard has been 
achieved in the past through the active co-operation between the High 
Commissioner and the competent national authorities in the determin- 
ation of refugee status according to procedures which vary in different 
countries.22 The influence of the High Commissioner in the eligibility 
procedure varies between c~untries. '~ In France, for example, the 
UNHCR representative is a member of the Commission de Recours. It is 
to this body that an asylum seeker may lodge an appeal as to his status. In 
practice the UNHCR representative has never cast a dissenting vote 
although he has the right to do so.24 In the Federal Republic of Germany 
the UNHCR representative is entitled to attend meetings of the Recogni- 
tion Board and of the Appeal Board and to give a dissenting opinion, 

19. Grahl-Madsen, op cit, p 333. 
20. AiRESl428 (V) of 14 Dec 1950, UN Doc. HCWINFI48,4. 
21. Ail 167 (XVI), 26 Nov 1957; ARES11388 (XIV), 20 Nov 1959; ARES11499 (XV), 5 

Dec 1960; AiRESl1671 (XVI); AiRES11673 (XVI), 18 Dec 1961. 
22. Weis, 'Legal Aspects of the Convention of 25 July 1951 Relating to the Status of 

Refugees' op cit 481. 
23. Melander, Refugees in Orbit (1978), p 75. 
24. Ibid. 
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although, as in France, no dissenting opinion has yet been given." In the 
Commonwealth of Australia the UNHCR representative has observer 
status on the DORS Committee. His role is fo~rfold . '~  He provides factual 
information to the Committee on the situation and conditions in the 
refugees' countries of origin. He provides information on the treatment of 
similar legal points in other jurisdictions. He expresses opinions on the 
merits of individual cases and recommends accordingly. Finally, he 
provides the Committee with the UNHCR interpretation of terms and 
concepts prevailing in international law relating to refugees. 

In the case of a country like Australia, which has not formally incor- 
porated the provisions of the Refugee Convention into municipal law, and 
which, as a result, offers little or no right of appeal to individuals whose 
applications for refugee status have been rejected, the powers of the 
UNHCR to intercede on their behalf might offer such individuals their 
only avenue of redress. Thus, although the Office of the UNHCR cannot 
substitute its determination of refugee status for that of the Australian 
government, a considerable measure of authority is bestowed on it by 
Article 35(1) of the 1951 Convention read together with the Statute of the 
Office of the UNHCR. If a dispute were to arise between the Common- 
wealth of Australia and another state party to the Convention or between 
Australia and the Office of the UNHCR on a matter of eligibility, the 
parties could attempt to resolve the problem by referring it to the High 
Commissioner in terms of Article 35(1). The High Commissioner may, in 
turn, refer the matter to the Executive Committee of the High Commis- 
sioner's Programme," or to the Economic and Social Council or to the 
General Assembly of the United Nations itself." Alternatively, Article 38 
of the 1951 Convention on the Status of Refugees provides that the matter 
may be referred to the International Court of Justice for ~ e t t l e m e n t . ~ ~  

Extraterritorial Effect of Eligibility Determination 
Ideally, the interpretation of the term 'refugee' in the 1951 Convention 
ought to be the same in all countries. But, because of different eligibility 
practices being adopted by the various contracting states, it is possible for 
an individual to be regarded as a refugee in one country but not in 
another.)' Problems may arise as to whether a determination of refugee 
status made by one contracting state would be binding on other contract- 
ing states. There is no simple solution to this. Even if a decision on 
eligibility by one state is not theoretically binding on other states, it can 
have legal effects in other states. A number of provisions in the 1951 

25. Ibid. 
26. Information supplied by Dr Guy Goodwin-Gill, UNHCR, Sydney. 
27. Cp Paragraph 4 of the Statute of the Office of the UNHCR; also resolution 672 (XXV) 

of the Economic and Social Council of 30 April 1958. 
28. Cp Paragraph 3 of the Statute of the Office of the UNHCR. 
29. Cp Article 34 of the Convention Relating to the Status of Stateless Persons, Aust TS 

1974 No 20. 
30. For a study of these different practices in Europe see Melander, Refugees in Orbit 

(1978). 
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Convention aim to secure certain rights and benefits for refugees in 
countries other than the one in which they are residing and which made 
the eligibility determination. Article 28, for example, provides that 'con- 
tracting states shall issue to stateless persons lawfully staying in their 
territory travel documents for the purpose of travel outside their terri- 
tory'. Only refugees covered by the Convention are entitled to such travel 
documents. It follows from this that such documents are proof of refugee 
 tatu us.^' 

Paragraph 7 of the Schedule to the 1951 Convention further provides 
that contracting states 'shall recognize the validity' of such travel docu- 
ments. The 1951 Convention in this way imposes on contracting states the 
obligation not only to issue travel documents to refugees but also to 
recognize the validity of these documents when issued by other con- 
tracting states.3z In this way an individual who has been granted refugee 
status by one government will be afforded at least a limited measure of 
recognition by other governments. 

Article 14 of the 1951 Convention stipulates that: 
'in respect of the protection of industrial property, such as inven- 
tions, designs or models, trade marks, trade names, and of rights in 
literary, artistic and scientific works, a refugee shall be accorded in 
the country in which he has habitual residence the same protection as 
is accorded to nationals of that country. In the territory of other 
contracting states, he shall be accorded the same protection as is 
accorded in that territory to nationals of the country in which he has 
his habitual residence.' 

According to this Article it would seem that once one contracting state 
has accorded an individual refugee status, other contracting states must 
respect this decision, at least in so far as it affects the industrial and 
intellectual property rights of the individual in question. 

Article 16 of the Convention similarly ensures that refugees shall have 
access not only to the courts of the country which has offered them 
refuge, but to the courts of the other contracting states as 

In certain situations not covered by the Convention, a foreign eligibility 
determination may have indirect effect. Thus it is state practice that if a 
country wishes to expel a foreigner to whom it has not accorded refugee 
status, but who has been recognized as a refugee by another country, the 
refugee will not be expelled to his country of origin but to the country 
which has recognized him to be a ref~gee. '~  This procedure is, in effect, 
an application of the principle of non-refoulement, which is the primary 
protection afforded by the Convention to refugees. 

It is of course open to contracting states to regard foreign eligibility 

31. Melander,opcit ,p81. 
32. See too Paragraph 9 of the Schedule to the 1951 Convention. This provides that 

contracting states undertake to issue transit visas to refugees who have obtained visas 
for a territory of final destination. This in effect imposes the obligation to recognize, 
even if only for this limited purpose, the eligibility determinations of other states. 

33. See too Articles 12, 24 and 25 of the 1951 Convention. 
34. Melander, op cit p 82. 
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determinations as binding on themselves. Very few states have elected to 
do this formally. One notable exception is the Federal Republic of 
Germany, where by statute a person who has been recognized as a 
refugee by another state and who is lawfully within the Federal Republic, 
is entitled to the protection afforded by the 1951 C o n ~ e n t i o n . ~ ~  

The Commonwealth of Australia has not followed the example set by 
the Federal Republic. Neither does it regard itself as being under any 
international obligation to respect and accept a positive eligibility deter- 
mination of any other state. However, states in most cases do so par 
c o ~ r t o i s i e ~ ~  and it is possible that the Australian Government will follow 
this practice. 

Refugee Defined 

An Individual Must be Outside the Country of his Nationality or Former 
Habitual Residence 
In order to qualify as a refugee under Article lA(2) of the 1951 Conven- 
tion on the Status of Refugees, an individual must be 'outside the country 
of his nationality . . . or . . . not having a nationality [he must be] outside 
the country of his former habitual residence'. 

This Article must be read in conjunction with the second paragraph of 
Article lA(2) which provides that '(i)n the case of a person who has more 
than one nationality, the term "country of his nationality" shall mean 
each of the countries of which he is a national'. This latter paragraph is 
obviously intended to cover the possibility of dual nationality. To be 
regarded as a refugee under the Convention, the dual national must be 
outside each or all of the countries whose nationality he posse~ses.~' 

The term 'outside' was deliberately chosen to encompass the refugee 
who 'has had to leave, shall leave or remains outside' his country of 
nationality or former habitual r e s i d e n ~ e . ~ ~  This would include both 
escapees and refugees sur place. An escapee may be defined as a person 
who crosses the frontier with the intention of claiming refugee status 
whereas a refugee sur place is one who claims to be a refugee as a result 
of events that have taken place in his home country subsequent to his 
departure .39 

As Grahl-Madsen40 points out, once the refugee has left his home 
country the circumstances under which he left are not relevant for the 
purposes of classification as a refugee. The refugee may have left the 
country clandestinely by stealing across the border, by stowing away on 
a vessel, by means of a false passport or even by overpowering a border 
guard. Alternatively, the refugee may have been expelled, exiled or 
banished from his home country or he may have left the country openly 

35. Regulations to the Aliens Law, No 15, s 44. 
36. Melander, loc cit. 
37. Cp Paragraph 7(a) of the Statute of the Office of the UNHCR. 
38. UN Doc El1850, 8; UN Doc AICONF. 2ISR. 23,9-10. 
39. Grahl-Madsen, op cit, p 94. 
40. Ibid. 
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on a valid passport and only declared himself to be a refugee once he set 
foot on foreign soil.41 

Those diplomats stationed in Australia who decided not to return to 
their countries of origin after the communists took control of those 
countries would be refugees sur place. However the vast majority of 
South-East Asian refugees would be classified as escapees in that they 
deliberately set out to flee their home countries with the intention of 
claiming refugee status. The fact that it seems to be the policy of the 
present Vietnamese Government to drive many people out of the country 
cannot alter this status. Neither is it relevant that many Vietnamese have 
been reduced to buying their way out of the country. Recent conservative 
estimates42 put the receipts of the Hanoi Government from the refugee 
'traffic' at $109 million in the current year to April. This sum amounts to 
2.5 per cent of Vietnam's estimated gross national product. Most of the 
victims are ethnic Chinese who are regarded by the Hanoi Government as 
'unpatriotic  parasite^'^' and who have been 'encouraged' to leave after 
paying a sizeable exit tax and after having most of their assets appro- 
priated by the state. These refugees might be regarded as having bribed 
their way out of the country. Once their escape vessels reach the high 
seas they can be regarded as being 'outside' their country of nationality, 
and so they would satisfy the first requirement of Article lA(2) of the 1951 
Convention. 
A Well-Founded Fear 
Another problem that the individual who claims refugeehood must sur- 
mount is to convince the government from which he seeks asylum that he 
has left his country of nationality 'owing to well-founded fear of 
persecution'." In assessing whether his fear is well-founded, both sub- 
jective and objective factors play a part. Although several European 
courts have in the past emphasized subjective elements: Grahl-Madsen4 
contends that the refugee's frame of mind is largely irrelevant and that a 
more objective yardstick should be used. Thus people can be refugees 
whether, like the so-called South-East Asian 'boat people', they set out 
for foreign shores in patently unseaworthy vessels and consciously brave 
such diverse hazards as storms at sea, Thai pirates, starvation, disease 
and shark-infested waters; or whether they are largely apathetic or even 
unaware of all the possible dangers. Similarly it should not matter 
whether the individual in question is brave or foolish, cunning or nervous, 

41. It is not essential that the intention to claim refugee status existed before the 
individual left his home country. 

42. Richardson, 'Hanoi's Vast Trade in Lives', The Age 19 June 1979. 
43. Ibid. 
44. Article lA(2) of the 1951 Convention on the Status of Refugees. 
45. See, for example, Bayerisches Venvaltungsgerichtshof in Case 204 VIII 55, 25 

September 1956, where the court stated 'Diese Befiichtung muss sich freilich auf 
"gute Grunde" stiitzen konnen, um rechtlich beachtlich zu sein. Dabeigeniicht es, das 
sich dem Asylsuchenden die Lage aus seiner Sicht so darstellt, als ob ihm tatsachlich 
eine gefahr drohe'. 

46. Grahl-Madsen. op cit, pp 174 et seq. 
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well-prepared for or ignorant of the dangers he might have to face. Of 
course, one subjective factor that is relevant is that the fear of persecu- 
tion must be well-founded in the sense that it is not imaginary or feigned. 
It must be a sincere and reasonable feara4' 

Apart from these considerations no meaningful common denominator 
is to be found in the mind of the refugee. Instead, one must look to the 
conditions prevailing in the country from which the refugee has fled.48 
This approach links the subjective fears and anxieties of the refugee to 
the external facts (or objective features) as manifested in the conditions 
prevailing in the home country. This approach has been adopted by some 
courts. The Bayerisches Verwaltungsgericht A n ~ b a c h ~ ~  has held that a 
'well-founded fear' exists 'when a reasonable person would draw the 
conclusion from external facts that he would be subject to persecution in 
his home country. ' 

Sometimes the situation is such that it is possible for the government 
granting asylum to deduce that an entire population or social group is 
under threat, but in many situations it may be necessary to judge the case 
of each person claiming asylum on its own merits. In so doing the 
circumstances and background of that person and his psychological 
attitude are among the factors to be taken into account, apart from the 
general political climate prevailing in his country of origin. If the conclu- 
sion is reached that a particular applicant, with his character and back- 
ground, is likely to suffer persecution, that person has a 'well-founded 
fear of being persecuted' in the sense of Article lA(2) of the 1951 
Convention.'' 

The Australian Government, as the country of asylum, is obliged to 
evaluate the claims of South-East Asian refugees to a well-founded fear 
of persecution. When it is selecting for resettlement people already 
residing in temporary refugee camps abroad, its task is not all that 
difficult. By and large, provided the applicants prove to be nationals or to 
have habitually resided in the countries whence they fled, it has been 
taken for granted that they left those countries owing to a 'well-founded 
fear' of persecution. In particular the record of atrocities of the Pol Pot 
regime in Kampuchea has removed any lingering doubts about the 
genuineness of those who fled from it. 

A stricter approach appears to have been adopted in regard to the 
so-called 'boat people'. Here political considerations rather than purely 
legal and humanitarian considerations have at times influenced the Aust- 
ralian Government. The 'boat people' are individuals who have managed 
to reach Australian shores by sailing here directly from their countries of 
origin. They have not gone through the temporary refugee camp stage. 
Originally, the Australian Government sought to classify these people 

47. Melander, op cit, p 69. 
48. Grahl-Madsen, op cit, p 175. 
49. Case 3719 11158, 25 March 1959. 
50. This view has found expression in two judgments of the German Bundesgerichtshof. 

See Case IV ZR 183161 (17 January 1962) and Case IV ZR 254162 (12 July 1963). 
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into two distinct groups. It was willing to grant asylum to 'genuine' boat 
people, viz, those arriving in small unseaworthy vessels who had obvi- 
ously devised their own escape. Entry was to be refused, however, to 
those luckless individuals who fell into the category of the highly organ- 
ised exodus involving many thousands of people on foreign registered 
boats.51 

This attitude was clearly designed to show official disapproval of the 
actions of private entrepreneurs as well as the Hanoi Government who 
were actively involved 'in the movement of people for money, casting 
them off on the sea, not caring if they live or die and assuming the rest of 
the world will overcome the problem' .52 The denial of entry of passengers 
on board these ships was also intended to show official disapproval of the 
masters and/or owners of such ships and was made in the hope of 
pre-empting any further journeys of this sort.53 Yet another motive was to 
reassure the Australian community that it would not be subject to 'inva- 
sion' by boat loads of refugees and that the Australian Government had 
the matter well under control. 

These motives of the Australian Government, however praiseworthy, 
are political considerations which cloud the legal and humanitarian issues, 
including the issue whether 'boat people', even those arriving in organ- 
ised parties, have a 'well-founded fear' of persecution. Even if the Hanoi 
Government did play a vital role in engineering the large scale removal of 
ethnic Chinese and other 'undesirable' elements of the population and 
even if unscrupulous businessmen have grown wealthy by exploiting the 
desperation of those willing to pay any price to get out of Vietnam, these 
factors cannot be regarded as having displaced any 'well-founded fear' of 
persecution held by the victims. If anything these actions tend to prove 
quite the opposite. In the first place, the escapees are willing to pay any 
price to escape the conditions prevailing in their country of nationality, 
and therefore their fear of persecution is both sincere and reasonable; and 
in the second place, conditions in those countries are such that the 
authorities would persecute those victims who remained in or returned to 
their home countries. 

It appears that the Australian Government might recently have revised 
its thinking on this matter. The Minister for Immigration and Ethnic 
Affairs, Mr MacKellar, is reported to have said that Australia will conti- 
nue to allow 'boat people' to land on Australian shores. In these latest 
reports he made no attempt to differentiate between 'genuine boat people' 
and less genuine kinds.54 He added that 'the situation in Laos, Kampuchea 
and Vietnam has led to a continuing and ever-increasing rate of departure 

51. See Milliken, 'Why Immigration's Cracking Down', The National Times 8 January 
1979, quoting officials from the Australian Department of Immigration and Ethnic 
Affairs. 

52.  Statement by the Minister, as quoted by Milliken ibid. 
53. See statements of the Minister as quoted by Gordon, 'Refugee Boat Jail Plan', The 

Age 23 January 1979. See also the Immigration (Unauthorised Arrivals) Act 1980 
(Cth). 

54. The Australian 4 April 1979. 
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from Vietnam. [Tlhe refugee camps in Malaysia and Thailand are 
chock-a-block. The rate of resettlement is not sufficient to cope with the 
numbers' .55 

These statements show an awareness of the need to evaluate the 
political conditions obtaining in the country of origin of the refugees and 
to relate these to the frame of mind of the refugees. They approach closer 
to the humanitarian spirit in which the 1951 Convention should be 
applied. 
Persecution 
As a rule the label 'persecution' attaches only to acts or circumstances for 
which the government of the day is r e sp~ns ib le .~~  Included are acts of 
persecution committed directly by the government or by organs at its 
disposal as well as behaviour tolerated by the government in such a 
manner as to leave its victim unprotected by the state.S7 The latter gives 
the refugee the added advantage of not needing to allege that the govern- 
ment concerned was in any way to blame for what occurred. 

Individuals may claim to be persecuted even in circumstances where 
the government does not possess any ill-will but is simply unable to 
prevent atrocities from being inflicted upon them by certain elements of 
the pop~lation.~' Such claims can be supported on policy grounds in that 
people who have been forced to flee the country in order to escape injury 
cannot be said to enjoy the protection of their national state and may be 
just as much in need of assistance from other states as refugees who have 
left the country to escape persecution at the hands of the government of 
the day. 

Weis points outS9 that the term 'persecution' has nowhere been defined 
and that this omission is probably deliberate as it allows the concept to be 
applied in a flexible manner according to the vagaries of the situation. If 
the atrocities which cause people to flee are of a relatively short duration 
and are expeditiously and effectively put an end to by the government, 
there would be little reason to label the people who fled refugees. The 
government here is clearly in effective control. Whereas, if the disturb- 
ances continue over a protracted period of time without the government 
being able to check them, the machinery of government might well be 
considered to have collapsed and in such a case recognition of refugee 
status would be ~ a l i d . ~  

It has been universally accepted that a threat to life on any of the 

55. Ibid. 
56. Grahl-Madsen, op cit, p 189. 
57. Ibid. 
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grounds stipulated in the 1951 Convention will constitute persecution. 
Threats to physical freedom will generally amount to persecution 
although this is a relative concept and certain short-term deprivations of 
physical freedom may not suffice for the grant of refugee status. Schools 
of thought vary on what other measures will constitute persecution. Paul 
Weis6' interprets the concept liberally and is of the opinion that 'other 
measures [than threats to life or freedom] in disregard of human dignity 
may also constitute persecution'. 

On the other hand it has been argued that refugee law should not seek 
to address itself to every form of human unhappiness that may generate 
international displacements, and that it should not stray outside the 
domain of international humanitarian law of which it is essentially a part. 
International humanitarian law deals with humanity suffering and in 
danger in a primarily physical sense. Human distress in forms other than 
physical may be very real and deserving of compassion. However, they 
tend to be subjective in character and do not lend themselves as effec- 
tively to objective definitions desirable for international instruments. Any 
attempt to include them in existing concepts of refugee law, would, it is 
argued, tend to undermine forms and concepts which have already gained 
a ~ c e p t a n c e . ~ ~  

More specifically, these arguments may be applied to the notion of 
'economic' refugees. 'Economic' refugees are people who flee from 
situations of economic destitution in their countries of origin. The idea 
has been mooted that many Vietnamese refugees, particularly those of 
Chinese descent, would fall into this category, in that they have left 
Vietnam not for reasons of physical safety but primarily due to economic 
considerations. The majority of these people are thought to be middle- 
class businessmen who do not really fear for their lives or safety but who 
realize that there is no future for them in the new political and economic 
milieu in Vietnam. Should such people be regarded as having a 'well- 
founded fear of persecution' within the meaning of the 1951 Convention? 

The answer is not a simple one but lies perhaps in a closer consideration 
of the issues. If the economic distress is widely distributed throughout the 
population of the country, and if the 'economic' refugees cannot show 
that they have been singled out for persecution of the sort complained of, 
then, however deserving of sympathy they may be, they should not be 
considered refugees. Neither should their plight be alleviated through the 
auspices of refugee law. 

However, the mere fact that the persecution is cloaked in an economic 
mantle should not of itself bar an individual from being regarded as a 
refugee in terms of Article lA(2) of the convention. Grahl-Madsen6' cites 
many examples of cases where economic discrimination has been deemed 

61. Weis, 'The Concept of Refugee in International Law' loc cit. 
62. Crabb, 'The Law of Asylum for Refugees and Mass Movements of Populations' 
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persecution. He concludes64 that economic oppression so severe as to 
deprive a person of all means of earning a livelihood does constitute 
persecution in the sense of the Refugee Convention. Such economic 
persecution is deemed to exist in cases of systematic denial of employ- 
ment or in cases where people are denied all work suitable to or com- 
mensurate with their training and qualifications. It also exists where 
people are denied reasonable remuneration for their work. 

On the other hand, economic disadvantages such as low or reduced pay 
will not be sufficient to constitute persecution unless the low or reduced 
pay is totally unreasonable. Similarly, denial of opportunity for promo- 
tion or of senior and better paid jobs is not considered persecution. 
Assignment to heavy or undesirable work does not per se constitute 
persecution unless it is grossly incommensurate with the individual's 
skills. Even the fact that a person has had to abandon his privately owned 
business or that the authorities have confiscated his business or property 
will not amount to persecution provided that this is the result of a general 
economic or fiscal policy, and provided that the person in question is 
allowed to earn his living in some other reasonable way. In the case of 
refugees from South-East Asia, Australian officials will have to assess 
whether the measures introduced by the new regimes in those countries 
merely amount to the introducti~n of a new economic and fiscal policy 
that is unbiased in its application. If they conclude that the measures are 
designed specifically to penalise one segment of the population, the 
victims would be refugees within the meaning of the Convention. 

The concept of economic persecution is a flexible one and leaves a wide 
discretion in the hands of any tribunal or selection committee. To exclude 
from the definition of refugees all those who have suffered economic loss 
would be unrealistic because in many cases economic persecution is so 
closely allied to physical persecution as to be a sophisticated form of it. 
On the other hand, it must be remembered that the countries of asylum 
are hard-pressed to cope with the problem of absorbing 'genuine' 
refugees in sufficient numbers. To allow large scale movement of peoples 
from one country to another on the ground of economic hardship falling 
short of persecution would make this burden intolerable. The plight of 
refugees from South-East Asia must be judged in this framework. There 
is some evidence to suggest that they are, by and large, the victims of 
government persecution, that in instances where their businesses and 
property have been confiscated they have been left entirely without a 
viable alternative means of earning a livelihood. Many people have been 
'encouraged' to move to New Economic Zones with instructions to build 
farms out of the jungle. These measures alone might not constitute 
persecution. However, it must be borne in mind that few, if any, of these 
'farmers' have been provided with even the basic tools they will require 
for this task. Most have not been trained to work the land and few possess 
even rudimentary skills required for survival in those conditions. In effect 
they have been reduced to circumstances of such hardship and poverty as 

64. Grahl-Madsen, op cit, pp 208-9. 
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to amount to the physical persecution required by the Convention. The 
very facts surrounding their desperate efforts to escape the country, while 
not incontrovertible evidence, point to this conclusion. At the same time 
perhaps a caveat should be added. There is danger when assessing 
situations such as these of employing Western standards that may not be 
entirely appropriate to events in other countries. Any tribunal should 
therefore be sensitive to the differences in lifestyle, values, culture and 
socio-political factors prevailing in the countries of origin of persons 
claiming refugee status. 

Grounds for Persecution 
To qualify as persecution within the meaning of the Convention, the 
persecution must result from one of five specified causes, viz, race, 
religion, nationality, membership of a particular social group or political 
opinion. 

The term 'race' as used here has a social rather than an ethnographic 
relevance." This stems from the intention of the drafters of the Conven- 
tion to assist the Jewish victims of Nazi persecution, some of whom were 
persecuted because of their Jewish race, others because of their Jewish 
religion, or because of a combination of both factors.% The effect of this 
interpretation is to allow a person to claim refugee status under the 
Convention if he could prove that he fears persecution because of his 
ethnic origin. Many refugees from South-East Asia would qualify under 
this head for the protection afforded by the Convention. 

The term 'religion' should also be interpreted widely to include mem- 
bership of a religious community, private or public worship as well as 
religiously motivated  action^.^' While this does not appear to be a major 
cause of refugees fleeing South-East Asia, it does seem that some efforts 
have been made by the Vietnamese authorities to stifle freedom of 
religious expre~sion.~' 

Many of the refugees in question would qualify as Convention refugees 
who fear persecution for reasons of 'nationality'. This term covers not 
only citizenship (nationality in the formal sense) but ethnic affiliation as 
well.69 Gypsies who were subject to persecution during the Nazi occupa- 
tion of Europe because of their ethnic affiliation would have been granted 
the protection of the Convention. Ethnic Chinese in Vietnam are their 
South-East Asian counterparts. 

'Membership of a particular social group' is the fourth ground for 
persecution listed in Article lA(2) of the Convention. The Conference of 

65. Grahl-Madsen, op cit, p 217. 
66. See Paragraph 32 of Administrative Memorandum No 39 of the Supreme Headquart- 
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69. Grahl-Madsen, op cit, p 218. Nationality may even mean lack of it, so as to enable 
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Plenipotentiaries decided to include it even though many cases falling 
under this head would also be covered by other heads. The reason behind 
this inclusion was simply to widen the scope of protection of the Con- 
vention. This category is broader in its application than the notion of 
racial, ethnic and religious groups.7o In the South Vietnamese context, 
businessmen, landowners and capitalists could claim to fear persecution 
at the hands of the Hanoi Government as they could be said to belong to 
particular social groups7' whose philosophy and way of life are not 
tolerated by the new government. It would not be necessary to prove any 
formal affiliation or membership in order to satisfy the requirements of 
the Convention. Mere evidence of the background of these people will 
sufice. As the intention of the framers of this provision was clearly to 
enlarge the range of claimants, this phrase should be interpreted as 
liberally as possible. 

Many refugees from South-East Asia could also claim to have a 
'well-founded fear' of being persecuted because of the political opinions 
they hold. The notion of 'political opinions' covers persecution of indiv- 
iduals on the grounds that they are known or alleged to hold or to have 
expressed opinions contrary to or critical of the policies of the govern- 
ment or regime." It does not seem to matter whether these undesirable 
opinions have been voiced in public or merely in private, nor whether 
public expression of such undesirable opinions has been made a punish- 
able offence or whether the persecution will be carried on by extra-judi- 
cia1 means. 

There are two schools of thought as to whether a person who fears 
persecution arising out of the commission of a politically motivated act 
which goes beyond the mere expression of opinion will fall within the 
ambit of the Convention. Such acts might range from the evasion of, or 
resistance to, military duty because of political beliefs, to the murder of 
political opponents. 

The restrictive school adheres to the view that the Convention applies 
only to those situations where the political opinion of the individual is 
decisive for the nature and severity of the sentence and punishment. The 
more liberal school of thought holds the view that it is sufficient if the 
individual in question committed the offence because of political beliefs.') 
This school argues that the 1951 Convention seeks to protect persons who 
are subject to political persecution through no fault of their own. It 
maintains that the struggle for a particular political conviction in this 
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regard is not a fault but a right well-founded in the Law of Nature. 
However, if a person who is in no danger of persecution commits an act 
which is not pertinent to his objective, there is no reason to afford him the 
special protection of the Convention, particularly where the crime is a 
heinous one.74 While this view is controversial it accords to some extent 
with the ideas expressed in the Universal Declaration of Human Rights, 
which guarantees certain fundamental rights and freedoms to all people. 
Article 29(2) of the Declaration upholds the validity of 'such limitations 
[on the exercise of these fundamental rights and freedoms] as are deter- 
mined by law solely for the purpose of securing due recognition and 
respect for the rights and freedoms of others and of meeting the just 
requirements of morality, public order and the general welfare in a 
democratic society'. Furthermore, Article 30 of the Declaration provides 
that '(n)othing in this Declaration may be interpreted as implying for any 
state, group or person any right to engage in any activity or to perform 
any act aimed at the destruction of any of the rights and freedoms set 
forth herein'. 

Mere disenchantment or disagreement with the policies of a particular 
government are not sufficient grounds for claiming the assistance of the 
Convention. The phrase 'persecution for reasons of political belief' goes 
far deeper than that. A person must actually feel the need to flee the 
country to avoid persecution stemming from his political beliefs." 

Lack of  Protection Normally Available to Nationals 
In order to qualify as a refugee under the 1951 Convention it is essential 
that the person in question lacks the protection ordinarily afforded him by 
his country of nationality or former habitual residence. Article lA(2) 
therefore provides that if a person has a nationality, he must be unable or, 
owing to fear of persecution, unwilling to avail himself of the protection 
of the country of his nationality; or that, if he has no nationality, he is 
unable or, owing to fear of persecution, unwilling to return to the country 
of his former habitual residence. 

Protection is normally afforded to individuals by their country of 
nationality. From the viewpoint of public international law, one of the 
major functions of the bond of nationality is to provide the legal basis for 
the protection of nationals by states. Protection here means that a person 
may enlist the services of the authorities of his home country in some way 
or another in order to reap a benefit due to nationals of that country. He 
can do this, for example, by applying for and obtaining a national 
passport or a certificate of nationality in order to facilitate his entry into 

74. The Bayerisches Verwaltungsgericht Ansbach in Case 4151 IU58 of 6 July 1959 
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a foreign country. Alternatively, he may request the authorities to inter- 
vene on his behalf with the authorities of another state.76 

Any refugee who has a 'well-founded fear' of persecution by his own 
government will obviously not be in any position to benefit from the bond 
of nationality. He will as a consequence be deprived of protection. The 
bond of nationality must, in this respect, be considered deficient in its 
f~nction.~'  

One of the essential elements for the purposes of the 1951 Convention 
is the lack of diplomatic protection. So long as a person remains deprived 
of diplomatic protection, it is immaterial for his quality as a refugee 
whether he formally holds the nationality of the country from which he 
fled or whether he is stateless. Refugees may therefore be stateless 
persons or 

A distinction between de jure and de facto stateless persons has often 
been drawn. Refugees deprived of their nationality by their country of 
origin have been labelled de jure stateless persons. Those refugees who no 
longer enjoy the protection and assistance of their national authorities 
while nevertheless maintaining their nationality are regarded as de facto 
stateless  person^.'^ 

As Weis explains,'O this terminology is probably inexact. Statelessness 
is a legal concept which connotes lack of nationality. Refugees are people 
who are deprived of the protection of their state, which protection is one 
of the functions of nationality. This implies that refugees do not neces- 
sarily lack nationality. They may simply lack this particular benefit of 
nationality, that is, protection. It is therefore more accurate to speak of 
unprotected persons. Unprotected persons may be de jure unprotected, 
that is, stateless persons, or they may be de facto unprotected, that is, 
refugees; it being understood that there are also refugees who are de jure 
unprotected, viz, stateless. 

The peculiarity of the refugee lies in the fact that he does not in practice 
enjoy the protection of a government of a country, whether or not he is 
legally entitled to such protection. The refugee is the victim of a pathol- 
ogical state of society in which the government that would normally form 
the link between him and international law not only fails to perform that 
function but goes out of its way to harass him so that he is actually in need 
of protection against it. Lack of protection, therefore, is the test of 
refugeehood." From a legal point of view, one of the most important 
features of the 1951 Convention is that the concept of refugee is not based 
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on the criterion of nationality but rather on the absence of protection. As 
a result the provisions of the Convention apply equally to stateless and de 
facto unprotected  person^.'^ The Convention stresses the functional not 
the formal aspects of nationality. The nationality of fundamentally 
unprotected refugees is not regarded under international law as effective 
nationality. Just as the fact that a person who is outside his country of 
nationality from a fear of persecution constitutes an objective factor to 
prove the loss of his effective nationality, so the fact that he is 'unable' or 
'unwilling' to avail himself of the protection of that country suggests 
strongly that the relationship between himself and his country is an 
abnormal one.83 

Obviously people who lose their nationality in the process of becoming 
refugees will be 'unable' to avail themselves of the protection of the 
country from which they fled. Many refugees from South-East Asia might 
fall into this category but this would depend on a variety of factors. 
Nationality is acknowledged by international law as a matter reserved to 
municipal law.84 Municipal law systems have different criteria for deter- 
mining when nationality is lost and when it is gained. The first step that 
any tribunal should take would therefore be to look to the municipal legal 
systems of the various South-East Asian states in question. If any of 
these systems provide for the retraction of citizenship in the event of 
people leaving the country without due authorization, refugees from 
these countries will have become stateless and unprotected people by 
virtue of their flight. 

The Senate Standing Committee on Foreign Affairs and Defence sug- 
gested in a special report that refugees from South Vietnam have been 
rendered stateless because their former country, the Republic of Viet- 
nam, had ceased to exist after its surrender on 30 April, 1975.85 Whether 
these conclusions are correct will depend to a degree on whether South 
Vietnam and North Vietnam were entirely separate and independent 
sovereign states or whether there existed only one state with two 
governments, each recognized in different quarters as the government of 
the whole. In the former situation the inhabitants of South Vietnam would 
probably have lost their nationality upon surrender as the Senate Standing 
Committee noted.86 Whether they subsequently acquired Vietnamese 
nationality would again depend on a number of factors. Early English law 
seemed to extend nationality automatically to the inhabitants of the newly 
acquired territory, at least if they took no steps to reject it." However, 
given the modem illegality of acquisition of territory by force, it might be 

- - - 
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necessary for the inhabitants of the former state to demonstrate their 
acceptance by means of a referendum. The problem also arises of 
whether the successor state has to confer or impose nationality on the 
conquered inhabitants by some positive act such as legislation. On the 
other hand, if Vietnam could be regarded as one country with two 
governments, the answer to the problem of nationality might be that the 
inhabitants always had Vietnamese citizenship and simply retained it. The 
question of nationality here would probably be linked to issues of recog- 
nition and may well depend on whether the new government has been 
recognised by third states.88 

People whose application for passports or certificates of nationality 
have unjustifiably been refused will also be 'unable' to claim protection. 
In this instance, though, it is vital that the inability to claim protection 
reflects a total rejection of the individual on the part of the authorities of 
his national state before he will be regarded as 'unable' to seek the 
protection of such authorities." A mere refusal by the state to intercede 
with the authorities of another state on behalf of the individual (for 
example, in regard to a claim for compensation for expropriated property) 
will not as a rule be interpreted to mean that the individual is 'unable' to 
seek the protection of his country of nationality. 

In general terms, a person would be regarded as 'unwilling' to avail 
himself of protection if he is unwilling to ask his national authorities for 
any kind of protection normally afforded to nationals. This unwillingness 
must stem from a well-founded fear of being persecuted for political 
reasons upon eventual return to the territory of that state.% 

The Right to Admit Refugees 
According to traditional notions of customary international law, states 
have the exclusive right to determine whom they shall admit within their 
borders. States may exercise this unfettered right, except as they may 
derogate therefrom in international agreements, even at the risk of 
inviting the displeasure of other states. This right is a concomitant of state 
sovereignty. Sovereignty, in its modern conception, is described as the 
supreme and independent authority of states over all persons and things 
in their territory. Independence, territorial and personal supremacy are 
each to be considered as elements of state sovereignty9' and the right to 
admit or expel aliens at will is in turn an aspect of territorial supremacy. 

State practice tends to support the traditional view that the right to 
asylum is the right of the state to grant protection and that this right is 
founded on the idea that every state has exclusive control over indiv- 
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iduals in its terr i t~ry.~'  Today, however, as Goodwin-Gill notes, 'pro- 
gressive development in the law of extradition, in the concept of political 
offence, in the notion of persecution and in the principles of non-discri- 
mination have all tended to improve the overall lot of the indi~idual ' .~~ It 
may be possible to argue that the existence of the variety of conventions 
in this area is leading to the emergence of new rules of customary 
international law creating obligations upon states as to how they shall deal 
with refugees. As of August 1977 the 1951 Convention on the Status of 
Refugees had 68 parties and the 1967 Protocol 63. These figures indicate 
widespread acceptance by states of the principles enunciated in these two 
instruments, which principles are echoed in other international 
 convention^.^^ Nonetheless it is doubtful whether any rule yet exists at 
customary international law which obliges states to admit into their 
territories those fleeing from persecution. But the plethora of conventions 
combined with uniform state practice over a lengthy period of time tends 
to operate in favour of the rule against refoulement as a rule of customary 
international law. Non-refoulement, unlike the duty to admit, is therefore 
a rule which has effects beyond any conventional relationship and its 
breach may involve states in international responsibility towards other 
contracting parties or regional  institution^.^' 

Another adjunct of territorial supremacy lies in the fact that no state is 
entitled to exercise corporeal control over people in the territory of 
another state. This rule applies even where the people in question are 
nationals of the former state. Such people are therefore safe from 
persecution unless the state in whose territory they are residing is pre- 
pared to surrender them.% It is well established that the seizure of a 
person in the territory of one state by the private citizens of another state 
will involve that other state in international responsibility if its citizens 
acted with the connivance of its officials. To make reparation, the seizing 
state may even be bound to return the individual seized if the state of 
asylum so  demand^.^' The competence to grant asylum thus derives 
directly from the territorial sovereignty of states. 

As M~rgens te rn~~  explains, the practice of states in the matter of 
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96. See Morgenstern, 'The Right of Asylum' (1949) 26 BYBIL 327. 
97. The seizure of Adolf Eichmann from Argentina with the connivance of the Israeli 

Government is perhaps the most notorious modern case in point. 
98. Morgenstern loc cit. 
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extradition supports this view. It is generally acknowledged that no duty 
exists under customary international law to extradite. As a result most 
states have entered into a multitude of bilateral treaties which provide for 
reciprocal rights to claim the extradition of fugitives from justice.99 Under 
English law it is well established that, in the absence of an extradition 
treaty with the requesting state, there is no legal duty to surrender 
fugitives.' In Australia the matter is governed by the Extradition (Foreign 
States) Act 1966-1976. Recent amendments to the Act have resulted in a 
modification of this rule.2 

The preceding observations refer to the competence of states to grant 
asylum, in principle, to all fugitives. In actual practice 'ordinary' crimi- 
nals are usually surrendered. However, the principle of non-extradition 
of political offenders has been explicitly incorporated into extradition 
treaties and into various municipal enactments on extradition. Section 
13(1) of the Australian Extradition (Foreign States) Act 1966-1976 pro- 
vides that 

'[a] person is not liable to be surrendered to a foreign state if the 
offence to which the requisition for his surrender related is, or is by 
reason of the circumstances in which it was alleged to have been 
committed, an offence of a political character.' 

Similarly, s 14 restricts the power of the Attorney-General to authorize 
the apprehension or surrender of a fugitive if there are substantial 
grounds for believing that 

'(a) the requisition for the surrender of the fugitive . . . was made for 
the purpose of prosecuting or punishing him on account of his race, 
religion, nationality or political opinions; or 
(b) if the fugitive is surrendered to that state, he may be prejudiced 
at his trial, or punished, detained or restricted in his personal liberty 
by reason of his race, religion, nationality or political opinions.' 

The cumulative effect of these provisions is to grant asylum to political 
offenders, at least to those already resident in Australia.' And although 

99. See Greig, International Law,  2nd ed (1976), p 408. 
1. See statement of former English Lord Chief Justice Russell of 10 June 1862 to the 

effect that England, France and the United States have constantly, either by diplo- 
matic acts or by decisions of their tribunals, expressed the opinion that, upon 
principles of international law, irrespective of treaty, the surrender of a foreign 
criminal who has taken refuge within their territory cannot be demanded: Fontes Juris 
Gentium ed by Bruns, Series B, Section I, vol i ,  Part I(19321, No 254. Cp summary 
of the position by the Supreme Court of the United States in Factor v Laubenheimer 
290 US 276 at 287. 

2. Section lO(3) of the Extradition (Foreign States) Act 1966-1976 allows for extradition 
where a treaty other than an extradition treaty exists between Australia and a foreign 
state which contains provisions relating to the surrender of fugitives. Furthermore, 
s lO(4) stipulates that '(w)here the Governor-General is satisfied that, if this Act 
applied in relation to a foreign state, the law of the foreign state would . . . permit the 
surrender to Australia of persons accused or convicted of extraditable crimes. . . 
who are found in that foreign state, or within the jurisdiction of . . . that foreign state, 
the regulations may provide that this Act applies in relation to that foreign state'. 

3. It should be noted that the provisions of the Migration Act 1858-1980 (discussed at 
p 226 below) empower the Australian Government to deport persons in certain 
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the framers of this legislation doubtless did not envisage its use in relation 
to the current large-scale movement of people from Indo-China into 
Australia, there seems to be no reason why it should not be invoked to 
provide for the grant of asylum to Convention refugees, who, whether 
already in the country or not, by definition, have a well-founded fear of 
persecution on political grounds. At the same time it must be remembered 
that the Commonwealth of Australia does not guarantee the automatic 
right of asylum to political refugees. This is especially true in respect of 
those refugees who have not yet landed on Australian shores. This stems 
from the fact that Australia, like all states, reserves for itself the sole right 
to determine whom to admit within its borders, except in so far as it has 
derogated therefrom in international agreements. Put another way, 
although every refugee should be able to benefit from the idea of asylum, 
this does not mean that every refugee has a concurrent right to seek and 
obtain asylum. To allow such a right to exist in individuals would be 
tantamount to a violation of the sovereignty of the state from which he 
demands asylum. 

Apart from its undertakings in bilateral treaties, to what extent, if any, 
can the Commonwealth of Australia be said to have derogated from its 
sole right to grant asylum? To attempt an answer to this question we must 
examine its obligations in terms of multilateral conventions. The 1951 
Convention on the Status of Refugees and the 1967 Protocol do not 
expressly mention the right of asylum. The Convention does, however, 
contain a provision which has a bearing upon the problem of admission of 
refugees. Article 3 l(1) provides: 

'The Contracting States shall not impose penalties on account of 
their illegal entry or presence, on refugees who, coming directly from 
a territory where their life or freedom was threatened in the sense of 
Article 1, enter or are present in their territory without authorisation, 
provided they present themselves without delay to the authorities 
and show good cause for their illegal entry or presence.' 

Quite clearly, Article 31(1) was intended to regulate the behaviour of 
states towards refugees who had managed to enter the country of refuge 
illegally. It merely forbids states to impose penalties on such refugees. It 
does not, however, compel or oblige states to grant refugees the right of 
admission. 

circumstances. As Senator Murphy stated (S Deb, Vol 55, 751), 'if persons engage in 
violence or terrorism, if they use bombs or guns-it is immaterial whether their 
conduct is associated with political activit iesand if they are not naturalized, they 
ought to be liable to be deported. This ought to be the law and it has been the law for 
some time'. It is doubtful whether the provisions of the Migration Act override any of 
the provisions of the Extradition (Foreign States) Act, especially s 14 of the latter Act 
which restricts the power of the Attorney-General to authorize the apprehens' ion or 
order the surrender of a fugitive in certain circumstances. This is a matter for 
statutory interpretation. In any event, there is nothing in the Extradition (Foreign 
States) Act which prevents an undesirable alien from being deported to a different 
country, that is, a country where he will not be subject to persecution. It may 
therefore be possible for the government to expel although not to extradite certain 
aliens whom it does not wish to harbour. 



South-East Asian Refugees-the Australian Experience 223 

There have been several attempts, all unsuccessful, to include in 
international agreements a right of admission for refugees. The drafting 
of Article 31(1) illustrates one such effort. The text submitted by the 
Secretariat of the United Nations to the Ad Hoc Committee on Stateless 
Persons and Related Problems at its first session, which was accepted by 
the Committee as the basis for its discussions, reads as follows: 

' 1. In pursuance of Article 14 of the Universal Declaration of Human 
Rights the High Contracting Parties shall give favourable considera- 
tion to the position of refugees seeking asylum from persecution or 
the threat of persecution on account of their race, religion, national- 
ity or political opinions. 
2. The High Contracting Parties shall to the fullest possible extent 
relieve the burden assumed by initial reception countries which have 
afforded asylum to persons to whom paragraph 1 refers. They shall 
do so, inter alia, by agreeing to receive a certain number of refugees 
in their ter r i t~ry . '~  

The Committee ultimately decided not to include any clause governing 
the admission of refugees in the operative part of the Convention. 
However, a compromise was adopted. A recommendation was included 
in the Final ActS of the Conference of Plenipotentiaries which ultimately 
adopted the 195 1 Convention. This recommendation urged that 'govern- 
ments continue to receive refugees in their territories and that they act in 
concert in a true spirit of international co-operation in order that these 
refugees may find asylum and the possibility of re~ettlement' .~ 

Other existing humanitarian instruments manifest a similar reluctance 
on the part of states to admit the principle of granting asylum. The 
original draft of Article 14 of the Universal Declaration of Human Rights7 
gave everyone 'the right to seek and be granted in other countries asylum 
from persec~tion. '~ The final draft replaced the phrase 'be granted' with 
'enjoy', thereby implying that refugees would not possess any rights to 
a ~ y l u m . ~  States were simply not prepared to accept a formula which in 
any way implied a right of asylum to the individual, even in the guise of 
a Declaration which as such was not intended to confer legal rights and 
did not therefore impose any legal obligations. Mr Watt, the Australian 
representative in the Third Committee of the General Assembly on 3 
November 1948, was among those who objected to the original wording 
on the ground that the Declaration should make no reference to the 

4. UN Doc EIAC. 3212, p 22. 
5 .  A Final Act may be defined as a formal statement or summary of proceedings of a 

congress or conference, enumerating the treaties or conventions drawn up as result of 
its deliberations. Signature of the Final Act does not, however, indicate acceptance 
of the instruments so enumerated and these require separate signature: McNair, The 
Law of Treaties (1961), p 24. 

6 .  Recommendation D. See UN Doc AICONF. 2i108,9. 
7. The then Article 12. 
8. UN Doc AIC. 312851Rev 1 (1948). 
9. Mrs Corbett, the leader of the British delegation which moved the amendment, 

interpreted the right 'to enjoy' asylum as 'the right of every state to offer refuge and 
to resist all demands for extradition': UN Doc AIC. 3ISR. 121, p 5. 
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obligations of states.'' Morgenstern" highlights the irony of this amend- 
ment by pointing out that it makes the 'right' of asylum meaningless, at 
least from the perspective of the individual for whose protection the 
whole Declaration was intended. Article 14, as it stands today, imposes 
no obligations on states whatsoever. It merely empowers states to grant 
asylum if they so wish. It confers no rights on refugees to claim asylum, 
but effectively leaves the plight of refugees dependent on the good will of 
states. 

Seen in a more optimistic light, Article 14 of the Declaration at least 
gives expression to the concept of asylum as a human right. Article 14 
also led to the subsequent adoption by the United Nations General 
Assembly in 1967 of the Declaration on Territorial Asylum.'' Article 3(1) 
of the Declaration on Territorial Asylum represents considerable progress 
in so far as the tights of the individual are concerned. It provides inter alia 
that 'no person referred to in Article 1 paragraph 113 shall be subjected to 
measures such as rejection at the frontier'. Here, for the first time in a 
United Nations instrument there is a provision for making it a duty, if 
only a moral duty, for states not to reject bona fide asylum seekers at their 
frontiers. In other words, it imposes at least a moral obligation on states 
to admit such people into their terr i t~ries. '~ 

Some of the impact of Article 3(1) of the Declaration on Territorial 
Asylum is lost through the restrictions enumerated in respect of its use. 
It may only be invoked by refugees who, in the words of Article 31 of the 
1951 Convention on the Status of Refugees, come 'directly from a 
territory where their life or freedom was threatened in the sense of Article 
Il l5.  It is thus not meant to provide an open door for refugees who wish to 
transfer their residence from one place of asylum to another. Refugees in 
temporary transit camps have usually come 'directly from a territory 
where their life or freedom was threatened' and therefore are eligible to 
claim the protection afforded by Article 3(1). 

Furthermore, states may validly refuse the grant of asylum for over- 
riding reasons of national security, or in order to safeguard the indigenous 
population, as in the case of a mass influx of refugees.16 This terminology 

10. Ibid p 16. 
11. Morgenstern op cit, p 337. 
12. NRES 23 12 (XXII) of 14 December 1967. 
13. That is, persons entitled to invoke Article 14 of the Universal Declaration of Human 

Rights. 
14. Grahl-Madsen, The Status of Refugees in International Law Vol I1 (1972), p 102. Cp 

Article 3 of the Convention of 28 October 1933 Relating to the International Status of 
Refugees 159 LNTS No 3663, which applied to Russian and assimilated refugees (the 
so-called 'Nansen' refugees). This Article, in its English translation, seemed to oblige 
states not to refuse entry to refugees at the frontiers of their countries of origin. The 
Commonwealth of Australia was not a party to this Convention. The problem here 
was that the English translation was incorrect. Only the French text was authorita- 
tive. Correctly translated, Article 3 did not refer to the admission of refugees but 
merely to the treatment of refugees who were already in the country of a contracting 
state: see further Grahl-Madsen Vol 11, op cit p 98. 

15. Of the 1951 Convention on the Status of Refugees. 
16. Article 3(2) of the Declaration on Territorial Asylum. 
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is very vague and could be used by states as a means of eluding their 
international obligations towards refugees. It could easily provide the 
Australian Government with a legal loophole should it require one to stem 
the tide of refugees from South-East Asia. 

While the two Declarations represent important landmarks in the 
struggle to recognize the rights of refugees, in the final analysis there is 
still no international instrument of legally binding character which obliges 
states to grant asylum to refugees. The international conventions on this 
matter, which would have binding effect, do not contain any such pro- 
visions and the Declarations which attempt to proclaim this have no 
legally binding effect . l7 

Thus, despite the fact that the Commonwealth of Australia is a party to 
numerous international treaties and conventions concerned with safe- 
guarding the lives of refugees, it has nonetheless undertaken on the 
international level no legally binding obligations to admit or to grant 
asylum to refugees. Any 'rights' to asylum that refugees from South-East 
Asia may lay claim to are dependent almost entirely on the goodwill of the 
Australian Government of the day. 

Rights of Entry under Australian Municipal Law 
Despite the absence of any legally binding obligations upon states to 
admit refugees at international law, many states have committed them- 
selves through municipal law to the grant of asylum, albeit to a limited 
group of refugees. In some countries such provisions are embodied in 
national constitutional instruments." In other countries they are of statu- 
tory character.19 By enacting such laws, many states have demonstrated 
on the municipal level a willingness to assume obligations towards 
refugees which they have been loath to undertake on the international 

In the Commonwealth of Australia the few provisions that exist at 
municipal law tend to have quite the opposite effect. Far from conferring 
rights on refugees, they tend to reinforce the principle that the state has 
the sole discretion to admit whomsoever it pleases. The sole reference to 
the admission of aliens in the Constitution is to be found in section 51. 
This provides that the Australian 'Parliament shall, subject to this Con- 

17. Cp Article 27 of the American Declaration of the Rights and Duties of Man, 1948 (text 
reproduced in (1949) 43 AJIL, Supplement 133). Also, Council of Europe Resolution 
(67) 14 of 29 June 1967 on Asylum to Persons in Danger of Persecution (text 
reproduced in Grahl-Madsen Vol 11, op cit p 104). 

18. See, for example, Article 36 of the 1946 Constitution of Albania; Article 104 of the 
1937 Constitution of Byelorussia; Article 128 of the 1937 Constitution of the Ukraine; 
Article 31 of the 1946 Constitution of Yugoslavia; Article 10 of the 1947 Constitution 
of Italy; and the Preamble to the 1946 French Constitution. 

19. See, for example, Austrian Federal Law on the Right of Residence of Refugees 1968 
BGBI. 742 (No 126); French Loi sur la police des itrangers of 28 March 1952, as 
amended by the Law of 30 April 1964. 

20. See Grahl-Madsen, op cit, 2nd ed, pp 109 et seq. 
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stitution, have power to make laws for the peace, order and good 
government of the Commonwealth with respect to . . . 

(xix) naturalization and aliens; . . . 
(xxvii) immigration and emigration; . . . 
(xxix) external affairs.' 

The Constitution makes no specific reference to refugees. A fortiori it 
grants them no rights to claim asylum. It merely empowers the Federal 
Parliament to make laws regulating their entry, sojourn and expulsion as 
part of the broader group of aliens and immigrants. 

The Migration Act 1958-1980, too, avoids any mention of refugees and 
certainly does not define any of their rights. Sections 6-11 deal with entry 
permits in general and emphasize the right of the Minister to grant or 
revoke these. Section 6(5), for example, empowers the grant of entry 
permits to immigrants before or after entering the country. This section 
may be utilized to enable refugees from temporary refugee camps to 
acquire entry permits to enter Australia. Alternatively it could be invoked 
to validate retrospectively the entry of boat loads of refugees who have 
sailed directly to Australian shores. It is clear, however, that the discre- 
tion to grant rights of entry vests in the Australian authorities. Refugees 
have not been given any rights of entry as such. 

In fact, certain sections of the Migration Act could be invoked to refuse 
entry to or to impose other restrictions on refugees aniving in Australia 
unannounced and uninvited. Section 35(1) enables an officer to prevent a 
person from entering Australia where that person would, if he so entered, 
be a prohibited immigrant. Section 36 allows for prohibited immigrants to 
be kept in custody until the vessel on which they arrived departs or until 
they are placed on board another outgoing vessel. These provisions 
could, if desired, be used to prevent 'boat people' landing in Australia. 
Section 37 grants officers the powers of entry and search of vessels 
suspected of carrying prohibited immigrants, while section 38 allows for 
their arrest. The balance of power is clearly demonstrated to be on the 
side of the Australian immigration authorities. 

The Australian Citizenship Act 1948-1973 contains special provisions to 
prevent persons from being classified as stateless. On the face of it, this 
appears to benefit refugees, but it applies only to persons who are not and 
have never been citizens of any state, so that for all practical purposes it 
is not applicable to the vast majority of refugees from South-East Asia." 

Up to the present time no Australian legislative enactment has been 
designed particularly with the interests of refugees in mind. None of the 
multilateral conventions relating to refugees and signed, ratified or 
acceded to by the Commonwealth have been incorporated by statute into 
Australian municipal law. This omission does not lead to the conclusion 
that Australia has reneged on any of its international obligations in this 
regard. On the contrary, Australia has an enviable record in relation to its 
treatment of refugees through the years. Be that as it may, it does 
however indicate that refugees are officially treated in much the same way 

21. Section 23D. 



South-East Asian Refugees-the Australian Experience 227 

as any other immigrants. There is nothing in any Australian legislative 
enactment to suggest that the status of refugees is unique or that interna- 
tional law seeks to grant them special privileges because of this unique 
status. Neither is there anything to suggest that the Commonwealth of 
Australia has acknowledged its obligations to refugees at international 
law. Australian practice has been to treat refugees, once they have been 
selected for admission, as ordinary immigrants. Existing municipal legis- 
lation seems, on the face of it, to have proved adequate for this process. 
Refugees whose applications for entry have been rejected are not in such 
a fortunate position. Since they have no rights to asylum either under any 
legally binding international instruments or in terms of Australian muni- 
cipal law, very few avenues of appeal are open to them. They can 
approach the Office of the UNHCR to intervene on their behalf, but in the 
final analysis, they are dependent on the compassion and goodwill of the 
Australian Government for redress. 

Powers of Expulsion and Refoulement 
Under customary international law every sovereign state has complete 
freedom to expel unwanted aliens, in much the same way as it has the sole 
right to admit them.22 

Many state constitutions or municipal statutes confer on the executive 
arm of government powers of expulsion. As a result, the executive 
generally is the sole judge of the expediency of the exercise of this power. 
The Australian Migration Act 1958-1980 provides that '(t)he Minister 
may, in his absolute discretion, cancel a temporary entry permit at any 
time'.23 Sections 12-22 of the Act deal with deportation in general and set 
out the grounds on which all aliens and immigrants may be deported. 
Since refugees who have been accepted are treated like ordinary immi- 
grants, these provisions apply with equal force to them. It follows that 
refugees, too, may be expelled from the country. 

Section 18 of the Act allows for the deportation of prohibited immi- 
grants. A prohibited immigrant may include one who has entered Aust- 
ralia without first obtaining the necessary entry permit. Technically all the 
'boat people' who arrive on Australian shores without going through the 
process of pre-selection at one of the transit camps could be classified as 
prohibited immigrants. They are therefore subject to deportation in terms 
of section 18. The Act even devises a handy method of deportation in 
such a case. Section 21(1) empowers the Minister to order the master, 
agent, owner, or charterer of the vessel in which the deportees have 
arrived to remove them from the country at no charge to the 
C o m m o n ~ e a l t h . ~ ~  These provisions indicate that refugees have no auto- 
matic right in terms of Australian municipal law to be granted asylum. 

Despite municipal law restrictions such as these, past state practice 

22. See Boflolo Claim, Italy v Venezuela, (1903) 10 UNRIAA 528 at 539; Ben Tillet's 
Case, Great Britain v Belgium, (1898) 6 BDIL 147. 

23. Section 711 ). 
24. See furthe; Sections 21(3) and 21(4). Related provisions are contained in sections 

22(1) and (2), 28(a) and 30. 
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indicates that although the expulsion of aliens is a sovereign right of states 
it has been used extremely sparingly towards refugees." A frightening 
new trend has begun to emerge in regard to refugees from South-East 
Asia. The economic and social dislocation caused to countries of first 
refuge by the mass exodus of people has been so severe that the 
Governments of Malaysia, Thailand and Indonesia announced that they 
would no longer allow refugees to land in their territories and might even 
expel refugees already there.26 To prove its serious intention, the Malay- 
sian authorities, on 17 June 1979, towed 2500 Indo-Chinese refugees out 
to sea on five boats." The Malaysian Prime Minister, Datuk Hussein Onn, 
stated that while the government would not go so far as to shoot refugee 
boats on sight, nevertheless it intended to take measures to prevent the 
further inflow of 'boat people'. Any boat carrying Vietnamese refugees 
that tried to enter territorial waters or to land would be towed away. 
Furthermore, he added that if the refugees previously given temporary 
asylum in Malaysia were not accepted for resettlement by other coun- 
tries, the Malaysian authorities would have no choice but to send them 
out to sea." Actions such as these provoked a public outcry and spurred 
concerned states to convene the recent conference on refugees at 
Geneva. In return for renewed pledges of aid the Malaysian Government 
and the governments of other countries of first refuge have since adopted 
a less intransigent attitude towards refugees. 

Unlike the duty to admit refugees, the duty of states not to expel 
refugees has been incorporated into various treatie~. '~ The 1951 Conven- 
tion on the Status of Refugees provides in Article 32 that states party to 
the Convention 'shall not expel a refugee lawfully in their territory save 
on the grounds of national security or public order'.30 Furthermore 

'(t)he expulsion of such a refugee shall only be in pursuance of a 
decision reached in accordance with due process of law. Except, 
where compelling reasons of national security otherwise require, the 
refugee shall be allowed to submit evidence to clear himself and to 
appeal to and be represented for the purpose before competent 
authority of a person or persons specially designated by the com- 
petent a~thor i ty . '~ '  

Article 32, while not forbidding expulsion, nonetheless strictly limits its 
use to occasions when to allow a refugee to remain in the country would 
be detrimental to 'national security' or 'public order'. The travaux 
prdparatoires suggest a strict interpretation of these terms.32 A strict 

25. Weis, 'The International Protection of Refugees' (1954) 48 AJIL 193, at 196. 
26. The Age 13 June 1979. 
27. The Age 18 June 1979. 
28. Ibid. 
29. The earliest multilateral convention to impose a duty not to expel refugees was the 

Convention Relating to the International Status of Refugees of 28 October 1933, 159 
LNTS No 3663 Article 3(2) obliged states party to it 'in any case' not to send back 
refugees at the frontiers of their country of origin. 

30. Article 32(1). 
31. Article 32(2). 
32. Weis, 'Territorial Asylum', (1966) 6 Ind JIL 173 at 183. 
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interpretation implies that measures of expulsion may only be taken if the 
reasons behind them infer circumstances which are so serious as to be 
incompatible with the continued residence of the refugee in his country of 
refuge." Even in this situation the refugee must be allowed a reasonable 
period within which to seek legal admission into another ~ountry . '~  

By acceding to the 1951 Convention on the Status of Refugees, the 
Commonwealth of Australia assumed inter alia the obligations towards 
refugees contained in Article 32. If it is to uphold these obligations at 
international law, the Government must be careful not to use its powers 
of expulsion, as defined in the Migration Act 1958-1980, in a way that 
would conflict with Article 32 of the Convention. At the present time the 
potential for conflict exists because the provisions of the Migration Act 
generally give the Minister wider powers than those allowed in the 
Convention. Section 12 of the Migration Act allows for the deportation of 
aliens convicted of certain crimes or attempts to commit crimes. These 
include crimes of violence against the person, extortion of money or 
things by force or threat, or any other offence carrying a prison sentence 
of one year or longer. Section 13 allows for the deportation of immigrants 
in respect of a number of matters occurring within five years of entry into 
the country. Prospective deportees include immigrants who have been 
convicted in Australia within five years of their arrival of offences 
punishable by death or at least one year's imprisonment, or of offences 
associated with prostitution. Section 13 also empowers the Minister to 
order the deportation of any immigrant who is committed to a mental 
institution or public charitable institution within five years of arrival. 
There is no stipulation in either of these sections that the crime or matter 
in question be of such a nature as to seriously undermine national security 
or public order. Consequently, if a refugee were to be deported under one 
of these sections of the Migration Act, the Government might well find 
that it has breached its obligations at international law. The potential for 
conflict in this and other areas would be greatly reduced if the Common- 
wealth were to introduce legislation specifically relating to refugees and 
incorporating the provisions of the 1951 Convention and 1967 Protocol 
into municipal law. 

The rule of non-refoulement, that is, the obligation to refrain from 
forcibly returning a refugee to a country where he is likely to suffer 
political persecution, has been included in Article 33 of the 1951 Con- 
vention. This provides that '(n)o contracting state shall expel or return 
('refouler') a refugee in any manner whatsoever to the frontiers of 
territories where his life or freedom would be threatened on account of 
his race, religion, nationality, membership of a particular social group or 
political opinion. '" 

The principle enunciated in Article 33 is one of the linch-pins of the 
Convention. In the opinion of Mr Poul Hartling, the United Nations High 

33. Sinha, Asplum and International Law (1971), p 111. 
34. Article 32(3). 
35. Article 33(1). 
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Commissioner for Refugees, it is the most important component of both 
refugee status and a~ylum. '~  It is absolutely binding on all contracting 
states and is one of the few articles of the Convention which is not subject 
to reservation." 

The benefits of non-refoulement may not be claimed by a refugee about 
whom 'there are reasonable grounds for regarding as a danger to the 
security of the country in which he is, or who, having been convicted by 
a final judgment of a particularly serious crime, constitutes a danger to the 
community of that country'." In practice, refugees who have been 
expelled under Article 33(2) or 32 have placed the High Commissioner in 
the invidious position of having to request the stay of an expulsion order 
while seeking alternative countries of asylum in order to prevent the 
hardship which expulsion necessarily implies for such  refugee^.)^ 

The principle of non-refoulement applies equally to refugees whose 
residence in the country of refuge has been authorized and to illegal 
immigrants. However, the travaux priparatoires shed no light on the 
problem whether the prohibition on refoulement should be limited to 
refugees already within the country of refuge or whether it includes 
refugees who present themselves at its frontier. If the latter are included 
it may be possible to draw a distinction between expulsion and non- 
refoulement on the basis that expulsion only applies to admitted refugees, 
whereas non-refoulement applies to all refugees whether or not they have 
actually been admitted to the territory of the state. 

Grahl-Madsen" suggests that the protection of non-refoulement is 
limited to refugees already within the territory. With respect, such an 
interpretation of Article 33(1) would undermine much of the effectiveness 
of the Convention. As pointed out in a report of the Council of Europe in 
this regard" "(it seems illogical a priori that a person who has succeeded 
in crossing the frontier illegally should enjoy greater protection than 
someone who presents himself legally'. 

Grahl-Madsen," in support of this restrictive interpretation of Article 
33(1), argues that this Article only prohibits the expulsion or return of 
refugees to territories where they are likely to suffer persecution; it does 
not oblige governments to admit any person who has not yet set foot on 
their territories. Any application of the principle of non-refoulement to 
persons not yet in the territory would be tantamount to imposing an 
obligation on states to admit refugees. 

While there is much force in this argument, the problem remains that 
the principle of non-refoulement is basic to the Convention and therefore 

UNChronicle, Dec 1978, Vol 15, No 11, p 51. 
Other articles of the Convention which are not subject to reservation are Articles 1, 
3, 4, 16(1), 36-46 inclusive. 
Article 33(2). 
UN Chronicle, Dec 1978, Vol 15, No 11, p 51. 
Grahl-Madsen, op cit, 2nd ed, p 94. 
Council of Europe, Report on the Granting of the Right of Asylum to European 
Refugees, Document 1986 (29 September 1965), p 7. 
Grahl-Madsen loc cit. 
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should be allowed to operate wherever practicable. States should not be 
permitted to refuse admission to bona jide refugees where such a refusal 
would expose them to persecution endangering their lives or freedom. As 
Weis explains," this does not necessarily imply that the admitting state 
should permit the continued residence of the refugee once admitted. The 
admitting state may, subject to its treaty obligations, subsequently expel 
the refugee to another country where he would not be prone to persecu- 
tion. Such a compromise operates to endow the refugee with the fund- 
amental humanitarian protection of non-refoulement, while at the same 
time it does not impinge on the sovereign right of independent states to 
control admission of persons into their territories. 

It should be noted finally that the principle of non-refoulement was 
alluded to in the Final Act of the Conference which adopted the Con- 
vention Relating to the Status of Stateless  person^.^^ The statement to this 
effect incorporated into the Final Act reads: 

'The Conference, being of the opinion that Article 33 of the Con- 
vention Relating to the Status of Refugees of 1951 is an expression of 
the generally accepted principle that no state should expel or return 
a person in any manner whatsoever to the frontiers of territories 
where his life or freedom would be threatened on account of his race, 
religion, nationality, membership of a particular social group or 
political opinion; 
Has not found it necessary to include in the Convention Relating to 
the Status of Stateless Persons an article equivalent to Article 33 of 
the Convention on the Status of Refugees of 1951.' 

By this devious method, states re-affirmed the obligation of non- 
refoulement although a provision to this effect was not incorporated in the 
body of the Convention on the Status of Stateless Persons. Unfortunately 
this statement offers no assistance in the interpretation of the obligation. 
Grahl-Madsen's restrictive interpretation may gain support from a read- 
ing of Article 3(1) of the Declaration on Territorial Asylum which was 
adopted by the General Assembly of the United Nations on 14 December 
1967.45 This provides that no person covered by the terms of the Decla- 
ration shall, if he has already entered the territory in which he seeks 
asylum, be subjected to measures such as expulsion or compulsory return 
to any state where he may be subject to persecution. 

Conclusions 
The Australian tradition of resettling refugees dates back to the period 
before the Second World War. After the war the Commonwealth admit- 
ted refugees in even larger numbers. While pragmatic considerations 
(including the need to enlarge the population) were an important motiva- 
tion in this regard, without doubt the acceptance of refugees also reflected 
a concern for humanitarian ideals. The recent resettlement of refugees 

43. Weis, 'The International Protection of Refugees', op cit, p 199. 
44. UN Doc E1Conf 1715 (23 September 1954). 
45. AIRESI23 lZ(XXI1). 
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from South-East Asian countries reflects and continues this humanitarian 
tradition. 

As has been shown in the preceding discussion, questions of eligibility 
for refugee status in Australia are prescribed to a great extent by the 
various treaty commitments which successive Australian governments 
have assumed. It should be noted, however, that even where a person is 
entitled to be granted refugee status, this alone does not automatically 
entitle him to enter Australia. Such a person still has to qualify in terms 
of any additional criteria46 imposed by the DORS Committee. These are 
not strictly legal criteria as the DORS Committee operates under admi- 
nistrative rather than legislative guidelines. This fact in itself can lead to 
misunderstandings of certain issues. For example, the Australian defini- 
tion of 'family reunion' differs from that held by most South-East Asians 
in that the Australian concept is much more narrowly confined. 

Certain difficulties stem from the fact that none of the treaty commit- 
ments assumed by Australia have been incorporated formally into muni- 
cipal law by legi~lation.~' The absence of such legislation means that no 
avenues of appeal are available to refugees whose applications for 
admission have been refused. Although the Office of the UNHCR may 
intervene on their behalf, success depends largely on the benevolence of 
the Minister of the moment. This is not a satisfactory situation. 

One of the obvious benefits of enacting legislation designed specifically 
in the interests of refugees would be to pre-empt any potential conflict 
between Australian municipal law and Australia's international obliga- 
tions. Conflict of this type is likely to arise because of the practice of 
regarding refugees as ordinary immigrants once they have been admitted 
into the country. As ordinary immigrants, refugees become subject to the 
provisions of local laws which govern their entry, sojourn and expulsion. 
These immigration laws may be suitable for the vast majority of ordinary 
migrants. The fact remains, however, that refugees are different from 
other immigrants. Perhaps the most serious problem is that local immi- 
gration laws do not incorporate the principles of non-expulsion and 
non-refoulement. In the absence of these principles, which form the 
cornerstones of the 1951 Convention on the Status of Refugees, the 
refugee may find himself utterly without protection. 

Some of these difficulties have been highlighted by the recent decision 
of the Administrative Appeals Tribunal in Re Ivan de Mirko Ceskovic and 
Minister for Immigration and Ethnic A f a i r ~ . ~ '  In that case the Minister 
for Immigration and Ethnic Affairs had ordered the deportation from 
Australia of one Ceskovic, who had entered the country eighteen years 
earlier as a refugee. Ceskovic applied to the Tribunal for a review of the 
Minister's decision. The court, however, upheld the Minister's order. In 

46. These criteria include family reunion reasons and whether the refugee has had any 
previous association with Australia. 

47. Despite the absence of municipal law a considerable effort has been made by local 
authorities to adhere not only to the letter of the conventions but to their spirit as well. 

48. Administratwe Appeals Tribunal General Administrative Division No. 78110039 (27 
March 1979). 
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the course of the judgment Davies J was at pains to point out that 
Ceskovic had not led 'the type of life which the Australian community 
expects of its  immigrant^'^^ in this way emphasizing the fact that refugees 
are treated in Australia as ordinary immigrants. Ceskovic had no per- 
manent place of residence and had never engaged in suitable employ- 
ment. He was a known associate of criminals and, dating from 1961, he 
had collected a substantial number of convictions for miscellaneous 
offences within Australia. These included convictions for breaking, 
entering and stealing. He had been involved in four incidents in which 
substantial violence had been done to other persons. On 18 February 1974 
Ceskovic was convicted of malicious shooting, shooting with intent to do 
grievous bodily harm, as well as two counts of assault occasioning actual 
bodily harm. He was sentenced to an overall term of six years' im- 
prisonment. A non-parole period of two years had been fixed, but at the 
date when the Minister ordered his deportation Ceskovic had not yet been 
released on parole. The applicant was, in the court's view, 'a person who 
had demonstrated a propensity to become involved in disputes which lead 
to violence and in which persons other than [Ceskovic] are in j~red. ' '~  

The court rejected the applicant's contention that he should not be 
deported as he had seen the error of his ways and had reformed." These 
considerations apart, the principal factor relied on for Ceskovic was that, 
by reason of his political views and activities, his life or liberty would be 
at risk if he was returned to his native Yugos la~ ia .~~  

Ceskovic had left Yugoslavia for Italy in 1959 where, in May 1960, he 
was accepted by the local office of the UNHCR as having the status of a 
refugee for the purpose of the 1951 Convention. A representative of the 
office of the UNHCR had written to the Australian Department of 
Immigration and Ethnic Affairs confirming that the fears of political 
persecution expressed by Ceskovic were 'by no means u n f o ~ n d e d ' . ~ ~  For 
this reason he requested the Department 'to give the utmost consideration 
to not deporting Mr Ceskovic to Yugo~lavia . '~~ Alternatively, if the 
Department was unwilling to allow Ceskovic to remain in Australia, he 
should be given time to obtain entry into a country other than Yugoslavia. 

In reaching its decision as to whether or not the applicant should be 
allowed to remain in the country, the court looked to the provisions of the 
1951 Convention on the Status of Refugees. It did so despite the fact that 
the Convention has not yet been incorporated into municipal law by 
legislation. Commendable as it is that judges take judicial notice of 
principles of public international law, it is nonetheless open to debate 
whether in the circumstances this was a valid course of action. 

Davies J heldSS that Ceskovic had been convicted by a final judgment of 

49. Page 1 of transcript. 
50. Page 5 of transcript. 
51. Page 6 of transcript. 
52. Page 7 of transcript. 
53. Page 8 of transcript. 
54. Ibid. 
55. Page 9 of transcript. 
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a particularly serious crime and that he constituted a danger to the 
Australian c ~ m m u n i t y . ~ ~  He was therefore precluded from claiming the 
benefit of the prohibition on refoulement expressed in Article 33(1) of the 
Convention. 

Furthermore, the court held that as the order of deportation had been 
made for the protection of public order, it did not infringe the provisions 
of Article 32(1) of the C~nvention.~' 

The court took into account, on humanitarian grounds, any harm which 
was likely to result to a person by reason of his deportation. In Ceskovic's 
case this meant that the court took account of the fact that there was 
'significant danger to the applicant's life or liberty if he be deported to 
Yugo~lavia . '~~ These fears were acknowledged to arise out of Ceskovic's 
political affiliations. 

However, while the court admitted that the possibility of danger to life 
or liberty was 'a very strong factor to take into account in a deportation 
case,ls9 it did not outweigh 'the factors which justify the deportation of 
the appli~ant.'~' The factors which persuaded the court to allow the 
deportation included the fact that, in the court's opinion, the applicant 
was unlikely to reform and would probably on being released from prison 
generate further violence which could result in other persons in Australia 
being injured or killed. His continued presence in Australia was therefore 
a danger to Australian citizens and others whom Australia permits to 
enter its borders. 

For these reasons the court affirmed the order of the Minister for 
Immigration and Ethnic Affairs that the applicant be deported from 
Australia. In accordance with Article 32(3) of the 1951 Convention it 
recommended that a reasonable opportunity be given to Ceskovic to try 
and arrange for his acceptance by a country other than Yugo~lavia.~' 

The decision was set down for appeal on the grounds inter alia that the 
Tribunal had misdirected itself on the significance of the declaration of 
the UNHCR that the plaintiff had the status of a political refugee; that the 
decision was in breach of Article 33 of the 1951 Convention; and that the 
decision was also in breach of Article 32 of the Convention in that 
Ceskovic, being in prison at the time of the order, did not constitute a 
threat to public order or national security. 

The outcome of the which was dismissed with costs, merely 
served to confirm the Minister's wide powers of d e p ~ r t a t i o n ~ ~  but unfor- 
tunately did not shed much light on the above three grounds of appeal. 

As per Article 33(2) of the Convention. 
Article 32(1) allows for expulsion of refugees on the grounds of national security or 
public order. 
Page 10 of transcript. 
Ibid. 
Ibid. 
Although the court doubted whether any other country would readily accept a person 
with Ceskovic's record. 
Ivan de Mirko Ceskovic v The Minister for Immigration and Ethnic Affairs, NSW No 
G19 of 1979. 
In this regard see Salemi v The Minister, (1977) 51 ALJR 539. 
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Article 33 of the 1951 Convention was not discussed at all. Neither was 
the plea that the Tribunal had misdirected itself on the significance of the 
UNHCR's declaration of Ceskovic's status. Of Article 32 of the 1951 
Convention, it was merely stated by the court" that no breach had taken 
place in that Ceskovic, as a refugee, had been expelled 'in accordance 
with due process of law'. 

It is submitted however, that an even more fundamental question must 
be decided before these three questions can be answered, viz, whether an 
Australian court, in the absence of legislation incorporating the Conven- 
tion into Australian law, has the right to interpret and apply the terms of 
that Convention. In this particular decision it does not appear on the face 
of it that the application of international law conflicted with municipal 
law, but this was merely fortuitous. It is time for the Australian Govern- 
ment to implement legislation clarifying these and other issues relating to 
the acceptance and resettlement of refugees in Australia. 

64. Smithers, St John and Northrop JJ on p 5 of the transcript. 




