
Jurisdiction 

Jurisdiction. Offshore legislation. Transfer of powers and resources in seas 
surrounding Australia from the Commonwealth to the States and the 
Northern Territory 
On 23 April 1980 the Prime Minister, Mr Fraser, introduced the Coastal 
Waters (State Powers) Bill 1980 into the House of Representatives, the first of 
a number of Bills introduced on that day to give legislative effect to an 
offshore settlement reached between the Commonwealth Government and 
the State Premiers in 1979. He explained the purpose of the Bill in part as 
follows (HR Deb 1980, Vol 118,2165,2167): 

This Bill, together with the Coastal Waters (Northern Territory Powers) 
Bill, the titles Bills and the amendments to the Seas and Submerged 
Lands Act, vests in the States and the Northern Territory power over and 
title to the territorial sea around Australia. Those Bills provide the legal 
basis for State rights and activities in the offshore area. This is on the 
basis that the territorial sea is an area best left for local State jurisdiction 
- except on matters of over-riding national or international importance 
. . . The Bill provides for the legislative power of each State to be 
extended in the adjacent offshore areas. State legislative powers will be 
extended over a territorial sea of 3 miles breadth. The baselines from 
which the 3 miles will be measured will be drawn in a way which takes 
advantage of the international principles authorising the drawing of 
what are known as straight baselines where the coast is deeply indented 
or  fringed by islands and of closing lines where bays are not more than 24 
miles wide. The baselines to be adopted are being prepared in close 
consultation with the States and will be promulgated in due course, 
under the Seas and Submerged Lands Act 1973. 

The Minister for Home Affairs and Minister for the Capital Territory, Mr 
R J Ellicott, QC, followed the Prime Minister by introducing the Coastal 
Waters (State Title) Bill 1980. He explained the purpose of the Bill in part 
as follows (HR Deb 1980, Vol118,2170,2171): 

This Bill, when proclaimed to come into force, will vest in each of the 
States proprietary rights and title in respect of land beneath the coastal 
waters adjacent to the State and within the sovereignty of the 
Commonwealth . . . 
During the 19th century, if not before, the nations of the world 
recognised the intimate relationship that naturally appertains between a 
nation's land territory and the waters immediately adjacent to it. These 
waters came to be regarded as 'territorial' waters, rather than as the high 
seas, and as belonging to the adjacent country, subject only to certain 
specific rights to be enjoyed by other nations. The most well known is the 
right of innocent passage. 
The breadth of such waters, while not the subject of any specific 
prescription, was generally recognised as three nautical miles from low 
water mark or the closing line of inland waters. Eventually the existence 
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of sovereignty over the territorial waters of a coastal State found 
expression in an international convention. Article 1 of the 1958 
Convention on the Territorial Sea and the Contiguous Zone reads: 
1. The sovereignty of a State extends, beyond its land territory and its 
internal waters, to a belt of sea adjacent to its coast described as the 
territorial sea. 
2. This sovereignty is exercised subject to the provisions of these articles 
and to other rules of international law. 
Before the seas and submerged lands case in 1975 there had been what 
the High Court has called 'a common misconception' that the territorial 
sea appertaining to the Australian nation was in fact part of the State 
territory. Upon this basis there was colonial and, after Federation, State 
legislation governing activities in the territorial sea. Until the High 
Court's decision, the territorial sea was widely considered to be-the 
property of, and under the control of, the States. The High Court has 
now held of course that the territorial sea does not come within the limits 
of the States. Commonwealth sovereignty extends right into low water 
mark, and will continue to do so. One major consequence is, however, 
that this creates serious legal problems as to the State's power to grant 
proprietary rights in the territorial sea, even for such obvious matters as 
wharves and jetties. The present Bill will remedy the situation . . . 
Under clause 6, the status of the territorial sea under international law, 
and the Commonwealth's international responsibilities, for example for 
innocent passage through the territorial sea, are expressly preserved. 

Clause 6 became Section 6 of the Act and reads as  follow^:^ 
International status of territorial sea 
6 .  Nothing in this Act affects the status of the territorial sea of Australia 
under international law or the rights and duties of the Commonwealth in 
relation to ensuring the observance, in relation to that sea or any other 
waters, of international law, including the provisions of international 
agreements binding on the Commonwealth and, in particular, the 
provisions of the Convention on the Territorial Sea and the Contiguous 
Zone relating to the right of innocent passage of ships. 

Jurisdiction. Extra-Territorial application of laws. Crimes at sea legislation. 
On 22 August 1978 the Attorney-General, Senator Durack, introduced the 
Crimes at Sea Bill in the Senate. The Bill proposed "to apply the criminal laws 
of an appropriate State or territory to offences on or from Australian ships on 
overseas, inter-State and Territory voyages, and in certain carefully 
circumscribed cases to offences on or from foreign ships beyond the ter- 
ritorial sea." In relation to the definition of "foreign ships" the Attorney- 
General said (Sen Deb 1978, Vol78,242): 

. . . by reason of the requirements of international law, it is necessary, 
outside the territorial sea in particular, to observe a distinction between 

8. Identical provisions appear in the other Acts in the legislative package givingeffect to the 
off-shore settlement. 
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Australian ships and ships coming within the jurisdiction of other 
countries. For this purpose, a definition included in sub-clause 3(1) 
refers to ships registered in Australia or an external Territory under the 
Imperial Merchant Shipping Act or under any Commonwealth Act 
replacing that Act. Paragraph (b) of the definition refers to any other 
ship that is Australia-based or owned or Territory-based or owned, not 
being a ship registered in a foreign country. The definition of 'foreign 
country' in sub-clause 3(1) therefore refers to any country other than 
Australia or an external Territory. 

On 26 October 1979 in announcing that the Act would come into operation 
on 1 November 1979, the Attorney-General's press statement stated (Comm 
Rec 1979, 1584-5): 

Explaining the overall scope of the Act, Senator Durack said that from 1 
November, it would apply to offences committed on or from Australian 
ships which were on overseas, interstate or of Territory voyages. For 
these purposes the Northern Territory was treated as if it were a State. 
The Act would also apply to offences on Australian ships in foreign ports 
and to offences by Australian citizens on foreign ships where they are not 
members of the crew. 
The Attorney-General said that in certain limited cases the Act could 
also be applied to offences committed on or from foreign ships. The 
consent of the Commonwealth Attorney-General was required and was 
only to be given if the consent of the foreign State was obtained. This 
specific jurisdiction would only be resorted to where necessary to ensure 
that serious criminal offences did not go scot-free for lack of an 
applicable law. 

On 19 September 1978 the Attorney-General for Victoria, Mr Storey, 
introduced the Crimes (Offences at Sea) Bill 1978 into the Legislative Council 
of the Victorian Parliament as one of the complementary State measures to 
give effect to the application of the criminal law in off-shore areas. Part of his 
explanation of the Bill was as follows (Par1 Deb (Vic) 1978, Vol339,3851): 

Clause 8 relates to offences committed from foreign ships and provides 
that proceedings shall not be brought without the consent of the 
Attorney-General after consultation with the Commonwealth Attorney- 
General. That procedure ensures that full recognition is given to 
international conventions or other arrangements or procedures relating 
to proceedings taken against foreign nationals. 

Sub-section 8(2) of the Victorian Act (No 9229) reads: 
(2) The Attorney-General shall not give his consent to any proceedings 
referred to in sub-section (1) unless he is satisfied, after consultation with 
the Attorney-General of the Commonwealth, that the case is an 
appropriate one for the taking of the proceedings and, without limiting 
the matters to which regard might be had for the purposes of this 
sub-section, the Attorney-General shall have regard to the provisions of 
Article 19 of the Convention on the Territorial Sea and the Contiguous 
Zone referred to in the Seas and Submerged Lands Act 1973 of the 
Commonwealth. 
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Jurisdiction. Extra-territorial application of laws. Whale Protection Act 
1980 
In the course of debate on the Whale Protection Bill 1980, the Prime Minister, 
M r  Fraser, said (HR Deb 1980, Vol 118,2931-2): 

A test of the relevance of a national law is whether the person or the 
corporation to be touched by the law has an adequate connection with 
the country passing the law. If there is no connection with the country 
passing the law, I think the extra-territorial reach is wrong, and plainly 
so. That is basically the case in relation to the United States law to which 
this Government has objected. We are not proposing that our law in 
relation to whaling have an extra-territorial reach for people or cor- 
porations which are not significantly connected with Australia. That is 
the difference. I think that is a very significant difference . . . 
Since 1946 there have been some extra-territorial reaches in Australian 
obligations. We supported the International Convention for the Regu- 
lation of Whaling, which imposed obligations of quite a severe kind. We 
upheld the principles of the Convention, as in the Whaling Act 1960, 
within and without the Commonwealth. Although the Act may not have 
had the same extra-territorial reach as this legislation, there was an 
extra-territorial element in it. The House has been presented with a long 
list of Acts which have an extra-territorial element. No one Act 1s quite 
the same as another.9 

Section 6 of the Whale Protection Act 1980 (No 92 of 1980) reads as follows: 
Application of Act 
6. (1) This Act extends to every external Territory and, except so far as 
the contrary intention appears, to acts, omissions, matters and things 
outside Australia, whether or not in a foreign country. 

-- 
9. The list of Acts referred by the Prime Minister is. according to the Parliamentary Library. 

as follows: 
Companies (Foreign Take-overs) Act 1972 (section I )  
Crimes Act 1914 (second 3A) 
Crimes (Aircraft) Act 1963 (section 5) 
Crimes at Sea Act 1979 (applies to certain vessels based in Australia) 
Crimes (Foreign Incursions and Recruitment) Act 1978 
Crimes (Hijacking of Aircraft) Act 1972 (section 5) 
Crimes (Overseas) Act 1964 (section 4) 
Crimes (Protection of Aircraft) Act 1973 (section 5) 
Defence Act 1903 (section 5)  
Fisheries Act 1952 (in relation to any person within the Australian Fishing Zone and 
Australians within Proclaimed Waters which extend beyond that zone) 
Geneva Convention Act 1957 (section 6) 
Income Tax Assessment Act 1936 
Marriage Act 1961 (e.g. Foreign Marriages) 
Naval Defence Act 1910 
Navigation Act 1912 (owners liability for actions on Australian ships) 
Pollution of the Sea by Oil Act 1960 (in relation to actions by Australtan ships) 
Submarine Cables and Pipelines Protection Act 1963 (section 5) 
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(2) Subject to sub-section (3)- 
(a) to the extent that a provision of this Act has effect in and in 

relation to any waters or place beyond the outer limits of the 
Australian fishing zone, that provision applies only in relation 
to Australian citizens domiciled in Australia, Australian 
aircraft and Australian vessels and the members of the crew 
(including persons in charge) of Australian aircraft and 
Australian vessels; and 

(b) to the extent that a provision of this Act has effect in and in 
relation to Australia or any waters other than waters referred to 
in paragraph (a), that provision applies in relation to all 
persons, aircraft and vessels, including foreign persons, foreign 
aircraft and foreign vessels. 

(3) This Act has effect subject to the obligations of Australia under 
international law, including obligations under any agreement between 
Australia and another country or countries. 

Jurisdiction. The Extra-Territorial Application of United States 
Antitrust Laws. The Westinghouse Uranium Antitrust Proceedings 
On 15 October 1976, Westinghouse Electric Corporation commenced 
antitrust civil proceedings, claiming treble damages, in the US District Court 
for the Northern District of Illinois against 29 defendants, 20 from the United 
States and nine foreign defendants. In the action Westinghouse sought treble 
damages under the Sherman Antitrust Act of 1890 in relation to alleged 
uranium marketing arrangements which had been entered into by the 
defendants in 1972 outside the United States and which were alleged to have 
damaged Westinghouse. Four Australian companies were among the nine 
non-United States defendant corporations which declined to enter any 
appearance. 

On 3 January 1979, Westinghouse was granted a default judgment against 
the nine non-appearing defendants, for an amount to be determined, on the 
grounds of their non-appearance in the proceedings. 

On 4 January, the Australian Attorney-General, Senator Durack. 
announced (Comm Rec 1979,2) that legislation to enable the Government to 
render antitrust judgments of foreign courts unenforceable in Australia 
would be introduced in the next sitting of Parliament. On 24 January 
Westinghouse was granted an interim injunction restraining the nine 
defendants until further order of the Court from dealing with their assets in 
the United States except as provided in the injunction. The purpose of the 
injunction was to have those assets kept available to satisfy the judgment of 3 
January 1979 when the amount of that judgment had been determined. 
Legislation was introduced in the Australian Senate on 21 February in the 
form of the Foreign Antitrust Judgments (Restriction of Enforcement) Bill 
1979, and the Attorney-General spoke to the Bill as follows (Sen Deb 1979, 
V0180, 127-8): 

The purpose of this Bill is to provide for certain antitrust judgments of 
foreign courts not to be recognised and not to be enforceable in 
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Australia. This is not the first occasion that efforts to enforce the 
antitrust laws of other countries have led to the introduction of a Bill into 
this Parliament. Honourable senators will recall that in 1976 the Foreign 
Proceedings (Prohibition of Certain Evidence) Act was passed to prevent 
Australian-based evidence from being used in foreign legal proceedings 
to which there was objection from the Australian point of view. That Act 
is not confined, as the present Bill is, to antitrust proceedings. However, 
as my predecessor, Mr Ellicott, explained in introducing the 1976 Bill, 
the need for it had arisen out of legal proceedings that were being taken in 
the United States of America under the antitrust legislation of that 
country. Those proceedings related to arrangements alleged to have 
been made in 1972 for the marketing of uranium. The proceedings 
included a grand jury inquiry and civil proceedings by the Westinghouse 
Corporation claiming some $7 billion from 29 United States and foreign 
uranium producers, incuding four Australian companies. 
Mr Ellicott's second reading speech in relation to the Foreign Proceedings 
(Prohibition of Certain Evidence) Bill also explained that in the 
proceedings I have just mentioned claims were being made that the 
antitrust and related laws of the United States had a greater extra- 
territorial operation than that generally conceded in international law, 
and beyond what other countries were prepared to concede in the 
proceedings. That was the reason for the enactment of the Foreign 
Proceedings (Prohibition of Certain Evidence) Act 1976, under which 
orders may be made on the basis of non-compliance by a foreign court 
with international law or comity, or on a need to protect our national 
interest. Two orders were made under the Act, and remade following the 
enactment of certain amendments to the Act. Both the orders related to 
the uranium marketing arrangements I have mentioned above, and were 
based on the need to protect our national interest. The orders have been 
effective in preventing the Australian-based evidence from being used 
for the purpose of the United States proceedings. 
I am pleased to be able to inform the Senate, moreover, that the grand 
jury inquiry into the uranium marketing arrangements has been . 
concluded and that no proceedings by the United States Justice 
Department have been instituted against any Australian company in 
consequence of that inquiry. The civil proceedings in which the 
Westinghouse Corporation was claiming treble damages from the 
uranium producers are, however, still pending. In those proceedings 
nine non-United States defendants declined to enter appearances: They 
did this because they considered there were jurisdictional objections to 
the proceedings against them and that they might be taken to have 
waived those objection if they were to enter appearances. The effect of 
their not entering appearances has been the entry of the United States 
court of a default judgment against them. The amount of the judgment 
still has to be determined, but there are indications that that could be 
done in the near future. It can be assumed that the Westinghouse 
Corporation will then take whatever action is available to it to enforce 
the judgment. 
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Whether a judgment of a foreign court is entitled to be recognised and 
enforced in Australia is, or course, a matter for Australian law. In 
general, two procedures for this are available. One is provided in the 
common law; the other is the subject of State and Temtory 
legislation . . . 
Whether at common law or under the State or Territory legislation, the 
recognition and enforcement rights for foreign judgments are not 
unlimited. For example, judgments in proceedings in which the foreign 
court did not have jurisdiction are not recognised; nor are judgments that 
are contrary to public policy or of a penal nature. It would, however, be 
unsatisfactory that the defendants to the Westinghouse treble damages 
judgment should have to rely on those grounds in order to resist 
enforcement of that judgment. By the action it has already taken under 
the Foreign Proceedings (Prohibition of Certain Evidence) Act 1976, the 
Government has made clear its views that the Westinghouse proceedings 
are against our national interest. That being the position, it is desirable 
that legislative and executive action be taken which will leave no doubt 
that the judgment will not be recognised or enforced in Australia. 
Whilst the immediate need for the present Bill arises out of the default 
judgment the Westinghouse Corporation has obtained, the Bill does not 
in terms refer to that judgment. As in the case of the Foreign Proceedings 
(Prohibition of Certain Evidence) Act, the Bill provides for the making 
by the Attorney-General of orders. Such orders are to be in respect of 
particular antitrust judgments, and before making an order the 
Attorney-General is to be satisfied that there has been inconsistency with 
international law or comity or that his action is desirable to protect the 
national interest. I inform the Senate that when the Bill has become law it 
is my intention to make an order in respect of the default judgment of the 
Westinghouse Corporation to which I have referred, and to do so on the 
ground that such action is desirable to protect the national interest . . . 

The Bill was assented to on 15 March 1979 as Act No 13 of 1979 and entered 
into force on that day. Sub-sections (2) and (3) of Section 3 of the Act provide 
in part: 

(2) Where - 
(a) a foreign court has. whether before or after the commencement of 

this Act. given a judgment in proceedings instituted,under an anti- 
trust law: and 

(b) the Attorney-General is satisfied that - 
(i) the court, in giving that judgment, exercised jurisdiction or 

powers of a kind or in a manner inconsistent with international 
law or comity and the recognition or enforcement of the 
judgment in Australia would or might be detrimental to, or 
adversely affect, trade or commerce with other countries, the 
trading operations of a trading or financial corporation formed 
within the limits of the Commonwealth or any other matters 
with respect to which the Parliament has power to make laws or 
to which the executive powers of the Commonwealth relate ; or 
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(ii) it is desirable for the purpose of protecting the national interest 
in relation to trade or commerce with other countries, the 
trading operations of trading or financial corporations formed 
within the limits of the Commonwealth or any other matters 
with respect to which the Parliament has power to make laws or 
to which the executive powers of the Commonwealth relate that 
the judgment should not be recognized or enforceable in whole 
or  in part in Australia, 

the Attorney-General may - 
(c) in the case of any judgment -by order in writing, declare that the 

judgment shall not be recognized or enforceable in Australia; . . . 
(3) While an order in relation to a judgment is in force under sub-section 
(2) - 
(a) in the case of an order under paragraph (2)(c) - the judgment shall 

not be recognized and is not enforceable in Australia . . . 

On 6 June the Attorney-General made the following order under the Act: 
Foreign Antitrust Judgments (Restriction of Enforcement) Act 1979 
ORDER BY THE ATTORNEY-GENERAL 
WHEREAS on 3 January 1979, a foreign court, namely the United 
States District Court for the Northern District of Illinois, Eastern 
Division, constituted by Judge Prentice H. Marshall, gave a judgment in 
proceedings intituled 'In re Uranium Antitrust Litigation, Westinghouse 
Electric Corporation v. Rio Algom Limited et al, MDL 342, No 76 
C3830'; 
AND WHEREAS the said judgment was a final judgment order on 
issues of liability in favour of Westinghouse Electric Corporation as 
plaintiff and against the following defendants, that is to say, Rio Algom 
Ltd, Rio Tinto Zinc Corp Ltd, RTZ Services Ltd, Conzinc Rio Tinto of 
Australia Ltd, Mary Kathleen Uranium Ltd, Pancontinental Mining 
Ltd, Queensland Mines Ltd, Nuclear Fuels Corp, and Anglo-American 
Corporation of South Africa Ltd: 
AND WHEREAS the said proceedings had been instituted under 
antitrust laws of the United States of America: 
AND WHEREAS on 24 January 1979, the said foreign court, 
constituted by the said Judge Prentice H. Marshall gave a further 
judgment in the said proceedings, being a preliminary injunction in 
favour of the said plaintiff, Westinghouse Electric Corporation, and 
against the said defendants: 
AND WHEREAS certain of the said defendants, namely Conzinc Rio 
Tinto of Australia Ltd, Mary Kathleen Uranium Ltd, Pancontinental 
Mining Ltd and Queensland Mines Ltd, are trading corporations 
formed within the limits of the Commonwealth: 
AND WHEREAS I, PETER DREW DURACK, Attorney-General for 
the Commonwealth of Australia, am satisfied that it is desirable for the 
purpose of protecting the national interest in relation to the trading 
operations of the said trading corporations formed within the limits of 
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the Commonwealth that each of the said judgments shall not be 
recognised or enforceable in Australia: 
Now 1, PETER DREW DURACK, aforesaid, pursuant to section 3 of 
the Foreign Antitrust Judgments (Restriction of Enforcement) Act 1979, 
HEREBY DECLARE that each of the said judgments shall not be 
recognised or enforceable in Australia. 
Dated this 6th day of June 1979. 

P. DURACK 
Attorney-General 

The order was duly published in the Commonwealth of Australia Gazette No 
S 105 on 8 June 1979. 

In April 1979 Judge Marshall of the District Court, in the course of 
interlocutory proceedings in which discovery was being sought of documents 
abroad, invited the Australian Ambassador in Washington, as well as the 
ambassadors of certain other countries, to express to him their views on the 
litigation. On 25 May 1979 the Australian Ambassador, Mr Renouf, 
forwarded to the judge a letter which drew attention to the relevant 
Australian legislation (Foreign Proceedings (Prohibition of Certain 
Evidence) Act 1976 (Act No 121 of 1976 and amending Act No 202 of 1976) 
and Australian Government Gazette No S 239 dated 24 December 1976 
containing copies of two orders by the Attorney-General under the Act) and 
said in part:lQ 

The Court's attention is particularly invited to the . . . Second Reading 
Speech of the then Attorney-General, in which he stated, . . . that 'claims 
are being made that the United States antitrust laws have an operation 
outside the United States to an extent which is beyond what is generally 
conceded in international law and beyond what other countries are 
presently prepared to concede in relation to the pending proceedings'. 
Moreover . . . the orders issued pursuant to the statute were made 
because the then Attorney-General was satisfied that the restrictions 
provided in them were desirable for the purpose of protection of the 
Australian national interest. 

On 7 November 1979 Judge Marshall granted the orders sought for the 
production of documents abroad: see In Re Uranium Antitrust Litigation 480 F 
Supp 1 138 (ND I 1 1 1979), particularly at 1 148-9. On 14 November the 
Attorney-General responded to the judgment in part by saying (Sen Deb 
1979, Vol83.2240): 

The ~ommonheal th  Government takes a very serious view of the matter 
and will take whatever steps art available to it to have Judge Marshall's 
decision set aside. 

In respect of an appeal against the judgment of 3 January 1979, the 
Australian Government was granted leave by the United States Court of 
Appeals to present submissions to the Court, and on 17 September 1979 it 
lodged with the Court the following Amicus Curiae Memorandum setting out 
its position: 

10. Text of letter released by the then Attorney-General on 5 October 1980. 
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1. The Australian Government notes that recent decisions of United 
States Courts have emphasised that when the interests of foreign nations 
are involved in antitrust proceedings, considerations of foreign policy, 
reciprocity, comity and limitations of judicial power are relevant: 
Mannington Mills Inc v Congoleum Corp, 595 F 2d 1287 (3d Cir 1979); 
Timberlane Lumber Co v Bank ofAmerica, 549 F 2d 597 (9th Cir 1976). 
2. It is against that background that the Australian Government 
respectfully submits its views to the Court of Appeals in the matter of an 
appeal from the decision of His Honour Judge Marshall entering default 
judgments against the non-appearing Australian defendants in these 
proceedings and refusing to defer the assessment of damages against 
such defendants until the trial on the merits against the appearing 
defendants. 
3. The Australian Government submits to the Court that: 

A. As a matter of international comity, judgments in default 
against the Australian companies ought not to have been 
entered and should be set aside, so that there may be a fresh and 
complete evaluation, in accordance with the decisions 
mentioned above and the policies and interests of Australia and 
the United States, of whether subject matter jurisdiction exists 
against the Australian defendants. 

B. Alternatively, 
(i) the defaults should be set aside in keeping with 

international comity pending the trial on the merits against 
the appearing defendants, in which the question of liability 
and damage can be examined; 

(ii) the assessment of damages against the non-appearing 
defendants should be deferred until the trial on the merits 
against the appearing defendants. 

~ustralian Government Policies and Interests 
4. The exportation of uranium from Australia has been subject to 
control by the Government since 1961. This control has been exercised 
through the Customs Act 1901. Since 10 April 1967 the control has 
formed an integral part of a policy which was announced on that date by 
the then Minister for National Development. 
5. During the period under consideration in these proceedings the 
exportation from Australia of uranium was prohibited unless with prior 
written Government approval. The prohibition was provided for by 
Regulation I1 of the Customs (Prohibited Exports) Regulations and Item 
22 of the 9th Schedule to those Regulations. 
6. In 1972 there was a gross over-supply of uranium in terms of demand 
and the prices had dropped to as low as $4.50 per pound. The policy of 
the United States Government, announced on 13 October 1971, 
continuing an embargo that had been imposed upon the enrichmeni in 
the United States of foreign uranium for domestic use, forced the burden 
of adjustment of supply and demand to be carried by non-United States 
uranium producing countries. At the same time the United States 
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Government announced its policy to approve the release of 50,000 tons 
of U308 from the United States stockpile on to domestic markets which 
further depressed the price obtainable. 
7. The decision of the United States Government to continue that 
embargo effectively denied the United States market - 70 per cent of the 
then world market - to foreign uranium producers. On 13 December 
1971 the Australian Government deposited an Aide Memoire with the 
United States Government in respect to the announcement of 13 October 
1971. 
8. Australia has considerable reserves of uranium and is potentially a 
very large supplier of that product to the world market. It has a vital 
national interest in ensuring that it will be able to export those reserves. 
9. The Australian Government reminds the Court of the huge 
investment and considerable lead time involved in the mining of 
uranium. Accordingly, in the circumstances which have been described, 
the policy of the Australian Government was that its uranium producers 
should engage in discussions with uranium producers of other countries, 
outside the United States, with respect to the stabilisation of prices in the 
world market which, as a result of the United States Government 
decision, excluded the United States market. 

Australian National Interest and the Proceedings 
10. His Honour Judge Marshall's decision entering default and denying 
the motions to defer the default damages hearing until the adversary trial 
on the merits is of very great importance to Australia. 
11. Four of the defendants against whom judgment in default has been 
entered are Australian companies. They are Conzic Rio Tinto of 
Australia Limited, Mary Kathleen Uranium Limited, Pancontinental 
Mining Limited and Queensland Mines Limited. 
12. The damages claimed and potentially recoverable against those 
defendants in a default hearing may, without overstatement, be 
described as enormous. At a hearing in the course of the proceedings on 
20 June 1979 Judge Marshall referred to "a strong probability that the 
Westinghouse recovery will reach well into the hundreds of millions of 
dollars in this case at least insofar as the defaulting defendants are 
concerned". However, the appearing defendants have put in issue the 
questions as to whether there has been a violation of the United States 
antitrust law as alleged by Westinghouse and whether Westinghouse has 
sustained any damage as a result of any alleged violation. The grounds of 
opposition are substantial. 
13. The concern of the Australian Government is that Australia may 
sustain severe detriment to its national interest by reason of recovery of 
attempted enforcement of the judgment. 
14. The position which the Australian companies, who are defendants 
in the proceedings, collectively occupy in the Australian economy, 
particularly in relation to the marketing of Australian resources, is such 
that if their operations were to be substantially impeded, it would have a 
very serious and detrimental effect upon the national interest . . . 
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17. As the Australian Government understands it, the Australian 
companies considered that serious questions arise as the jurisdiction of 
United States Courts in the matter and, on the advice of counsel, they 
declined to enter an appearance. The Australian companies are private 
companies with independent interests. The Australian Government has 
taken no part in decisions of those companies in 'the proceedings nor 
could it direct them as to any course of action in this litigation. 
18. However, once judgment was entered against the companies, the 
Australian Government was faced with the prospect that enforcement 
might lie made against them in Australia. That would inevitably have 
produced severe, if not irreparable, consequences for the mining in- 
dustry in particular and the national economy generally. 
19. In March 1979 the Australian Parliament enacted the Foreign 
Antitrust Judgments (Restriction of Enforcement) Act enabling 
enforcement of the judgment in proceedings in Australia to be prohibited 
by order of the Attorney-General. Orders were in fact made by the 
Attorney-General prohibiting the enforcement in Australia of the 
defaults entered in these proceedings. 
20. The Australian Government has regard to the fact that 
Westinghouse was seeking to recover three times the amount of the loss it 
claims to have suffered. The proceedings were thus penal in effect. The 
Australian Government also noted that no Australian company has 
exported uranium to the United States in pursuance of any of the matters 
alleged by Westinghouse in its claim. No Australian company has in fact 
exported uranium to the United States except Mary Kathleen Uranium 
Limited under a sales contract which antedated the arrangement alleged 
by Westinghouse in the proceedings. 

Concluding Statements 
2 1. The Australian Government wishes to emphasise that the purpose of 
its intervention is to protect its national interest. It is true that the 
interests of the companies are, for the reasons mentioned in this 
memorandum, integrally connected with that national interest. Butthat 
is incidental. What the Australian Government is submitting is that 
international comity requires due recognition to be given to the national 
interest of a friendly foreign nation by granting the relief sought. 
22. The Australian Government is concerned that the effect of a 
judgment for damages against the Australian defendants and the 
continuing enforcement of that judgment may constitute a serious 
irritant of indefinite duration in bilateral relations between Australia 
and the United States of America. 
23. In urging the above views upon the Court the Australian 
Government is doing no more than restating a position affirmed in 
recent United States decisions. Thus, in Mannington Mills Inc v 
Congoleum Corporation, 595 F 2d 1287 (3rd Cir 1979), it was said that 
"when foreign nations are involved, however, it is unwise to ignore the 
fact that foreign policy, reciprocity, comity and limitations of judicial 
power are considerations that should have a bearing on the decision to 



Jurisdiction 295 

exercise or  decline jurisdiction". In Timberlane Lumber Co v Bank of 
America, 549 F 2d 597 (9th Cir 1976), the Court drew attention to the 
need to weigh the competing interests of the United States and of foreign 
nations, and pointed out that this is especially required in private suits in 
which there is no opportunity for the executive branch to weigh the 
foreign relations impact before the filing of the suits. 
24. In this memorandum the Australian Government has brought to the 
notice of the Court certain of its laws, policies and interests in order to 
indicate that, if effect is to be given to the Timberlane principle, it would 
be necessary for an evaluation of the competing interests of both 
countries to be carried out before subject matter jurisdiction was 
assumed against the Australian defendants, a default judgment entered 
with respect to them, or damages assessed. It is not possible to conduct 
such an effective evaluation of the interests of Australia in the current 
proceedings if the Court below proceeds to assess damages before the 
trial on the merits. 
25. The Australian Government continues to maintain that the extent to 
which the United States asserts extra-territorial jurisdiction in respect of 
its antitrust laws is not consistent with recognised principles of 
international law and it respectfully submits this amicus curiae 
memorandum to this Court without prejudice to that position. 
26. In the respectful submission of the Australian Government there are 
reasons of international comity of the highest importance why the Court 
of Appeals should reverse the decision of His Honour Judge Marshall. 

Respectfully submitted, 
R.N. Birch 

Charge d'Affaires, a.i. 

On 19 October 1979 the Australian Embassy in Washington presented the 
Department of State with a copy of the memorandum, and the accompaning 
note said in part:" 

In the light of the views expressed in the accompanying amicus curiae 
memorandum and the significance of the principles of law laid down in 
Timberlane Lumber C o  v Bank of America 549 F 2d (9th Cir 1976) the 
Australian Government regards it as of great importance that there be an 
authoritative communication to the Court of the United States 
Government policy with respect to the principle of international comity 
and the need accordingly to accommodate antitrust enforcement to the 
laws and the important foreign policies of other nations. 
Australia has a particular interest in the Department of State's 
communicating those policies to the Court in the light of the importance 
of the Westinghouse proceedings to the general relations between 
Australia and the United States . . . 
The Australian Government continues to maintain that the extent to 
which the United States asserts extra-territorial jurisdiction in respect of 
its antitrust laws is not consistent with recognised principles of 

11. The text of the Note was released by the Attorney-General on 5 October 1980. 
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international law and it makes the request in this Note and submits the 
amicus curiae memorandum to the Court without prejudice to that 
position. 

The Note in response from the Department of State concluded: "the United 
States Government is not prepared at this time to present arguments in the 
Westinghouse suit".l* The decision of the Court of Appeals, which did not 
accept the submissions of the Australian Government contained in its 
Memorandum, was handed down on 15 February 1980: see In Re Uranium 
Antitrust Litigation 617 F 2d 1248 (1980), particularly at 1253-6. 

On 6 Map1980 United States Assistant Attorney-General Shenefield wrote 
to  Judge Marshall in the District Court in relation to the litigation. The text of 
the letter was released by the Australian Attorney-General on 8 June 1980 and 
said in part: 

. . . the United States urges that it would be inappropriate, in the absence 
of bad faith, to  inflict punishment against a defendant . . . for inability 
to comply with a discovery order of the court because of a contrary 
foreign criminal law, the consequences of the absence of complete 
discovery should be assessed by reference to the multiple factors 
identified in Societe International v Rogersl3. . . 

On 29 May 1980 a further, more detailed, amicus curiae brief was submitted 
on behalf of the Australian Government to the District Court.14 It presented 
the Government's views on two issues pending before the Court: subject 
matter jurisdiction and the imposition of sanctions against defendants for 
failure to produce documents whose production is prohibited by foreign law. 
Having outlined the interest of the Australian Government in the litigation 
and the relevant background, the brief continued: 

The United States Courts should, in the interests of international comity, 
decline to take or exercise jurisdiction in this case 
The complaints at issue are directed at marketing arrangements which 
were made by uranium producers, including Australian producers. Four 
of the defendants against whom judgments in default have been entered 
are Australian companies. However, in the context of the present 
summary judgment motions before the Court, the Australian 
Government's argument here is not directed towards the situation of 
those companies. 

The Australian Government continues to maintain that the extent to 
which the United States asserts extra-territorial jurisdiction in respect to 
its antitrust laws is not consistent with recognised principles of 
international law and it submits this amicus curiae brief without 
prejudice to that position. 
The Australian Government's purpose in appearing in support of the 
movants is two-fold, as follows: first, the Australian Government wishes 

12. The Note in response from the Department of State dated 30 October 1979 was also 
released by the Attorney-General on 5 October 1980. 

13. 357US197(1958). 
14. Text of the brief released by the Attorney-General on 8 June 1980. 
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to  express, as a general matter, its strongly held views that in cases of this 
nature the United States courts should, in the interest of international 
comity, apply the standards enunciated in Timberlane Lumber Co v Bank 
of America 549 F 2d 597 (9th Cir 1976), and Mannington Mills Inc v 
Congoleum Corp, 595 F 2d 1287 (3rd Circ 1979), which take into account 
the sovereignty and interests of foreign nations in passing upon the 
jurisdictional questions. Second, as has already been indicated, the 
Australian Government has had a specific interest in the uranium 
marketing arrangements which are the subject of these lawsuits and has 
an ongoing concern in the well-being of the international uranium 
industry, which is being jeopardized by these suits . . . 
As the interdependency of world trade has grown, it has become more 
and more important that nations take heed of each other's interests when 
they consider action affecting matters of mutual concern. This is a 
statement of the principle of international comity, a principle in which 
the Australian Government deeply believes and which is well established 
in international law. International comity as an aspect of international 
law is part of the law of the United States and "must be ascertained and 
administered by the (American) courts of justice . . ." Hilton v Guyot, 
159 US 113, 163 (1895). The doctrine of international comity is well 
established in U.S. courts and has been cited by officers of the Executive 
Branch of Government as a basis for the exercise of prosecutorial 
discretion not to bring lawsuits in antitrust cases. See, e.g., U.S. 
DEPARTMENT OF JUSTICE, ANTITRUST DIVISION, ANTI- 
TRUST GUIDE FOR INTERNATIONAL OPERATIONS 6-7 (1977). 
In Timberlane Lumber Co v Bank ofAmerica 549 F 2d 597, 613 (9th Cir 
1976), the Court of Appeals for the Ninth Circuit drew attention to the 
need to weigh the competing interests of the United States and of foreign 
nations and pointed out that this is especially required in private suits in 
which there is no opportunity for the Executive Branch to weigh the 
foreign relations impact before the filing of the suit. Similarly, in 
Mannington Mills Inc v Congoleum Corp, 595 F 2d 1287, 1296 (3rd Cir 
1979), the Court of Appeals for the Third Circuit stated that "(w)hen 
foreign nations are involved, however, it is unwise to ignore the fact that 
foreign policy, reciprocity, comity, and limitations of judicial power are 
considerations that should have a bearing on the decision to exercise or 
decline jurisdiction." This approach is also endorsed in Section 40 of the 
RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW OF 
THE UNITED STATES (1965). While, in its decision earlier this year 
involving the instant case, the Seventh Circuit indicated that, in the 
context of a default judgment, Mannington Mills (and Timber1ane)did not 
necessarily reflect the law in the Circuit, it stated that "the considerations 
recommended in that case certainly provided an adequate framework 
for . . . determination (of whether jurisdiction should be exercised) . . ." 
This viewpoint is also accepted by the Executive Branch of the United 
States Government and was most recently stated in the Letter from 
Associate Attorney General John H Shenefield to the Court (May 6, 
1980) in connection with this proceeding. That letter referred to the 



298 Australian Year Book of International Law 

expressed concerns of the various affected foreign governments and 
emphasised that "(t)he views and representations advanced by these 
foreign governments are entitled to appropriate deference and weight in 
resolving legal questions that turn, at least in part, on considerations of 
international comity". 
The Australian Government has consistently maintained that its 
sovereignty would be unjustifiably encroached upon by the operation of 
U.S. antitrust laws in this case unless, at least, the Timberlane case is 
given full effect in accordance with the principles of international comity. 
The Australian Government believes that, if the Court gives the principle 
of comity the weight to which it is entitled in this case, it will conclude 
that it should not exercise jurisdiction here . . . 

In relation to the second issue, the brief submitted that the Court should not 
impose sanctions on defendants because of their compliance with foreign law, 
and in the matter of the proper legal standard for imposing the requested 
sanctions the brief stated in part: 

U. S. courts, the U . S. Government and scholars all agree that inter- 
national comity requires that this Court now conduct a balancing of the 
various interests in this case, incuding the interests of the foreign 
governments, before determining whether to impose any of the re- 
quested sanctions. 
The most closely related case to the one at bar is In re Westinghouse 
Electric Corp Uranium Contracts Litigation, 563 F 2d 992 (10th Cir 1977) 
which involved some of the parties in the instant case and the Canadian 
statutes involved in this case. There the United States Court of Appeals 
for the Tenth Circuit held that "Societe calls for a 'balancing approach' 
on a case-by-case basis", id at 997, and that the district court had abused 
its discretion in part because 

Canada has a legitimate interest in the disclosure of these 
documents and the district court erred in failing to consider such 
interest. (Id at 999) 

That court also noted that Section 40 of the RESTATEMENT 
(SECOND) OF FOREIGN RELATIONS LAW OF THE UNITED 
STATES (1965) is a proper source of guidance as to the factors to be 
considered in the balancing of interests. 563 F 2d at 997. 
As this Court is aware, Section 40 has been "very influential" and has 
been utilised by several courts when they have been confronted with the 
issues that now confront this Court. See, e.g., United States v First 
National City Bank, 396 F 2d 897,902 (2d Cir 1968). 
Moreover, the United States Department of Justice has stated that 

(W)e have increasingly accepted our responsibility as a member of 
the family of nations to modify investigative practices more 
appropriate to domestic situations when we contemplate reaching 
across the water or over our northern border for documents or 
testimony. 

*** 
What all of this means is that we have stepped back from the 
confrontation mode of the past. In the future, we see voluntary 
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co-operation as our first resort in obtaining information and 
evidence located abroad; the new emphasis is a frank recognition of 
the past limited utility of compulsory process in these cases. 

Remarks of Deputy Assistant Attorney-General Donald L Flexner, 1978 
Fordham Corporate Law Institute (Nov 15, 1978). 
In its Memorandum Decision, this Court stated its belief that "a 
balancing test is inherently unworkable in this case." 480 F Supp at 1148. 
It is submitted that, although it is difficult to balance competing 
sovereign interests, such a balancing is required by the relevant 
precedents. When confronted with a similar situation, Chief Judge 
Kaufman of the Second Circuit stated 

the obvious, albeit troublesome, requirement for us is to balance the 
national interests of the United States and Germany and to give 
appropriate weight to the hardship, if any, Citibank will suffer. 
(United States v First National City Bank, 396 F 2d 897, 902 (2d cir 
1968).) 

In this matter, difficulties in balancing competing sovereign interests are 
minimised by reason of statements made by responsible U.S. antitrust 
authorities. 
If the Court considers that there are any difficulties in weighing 
sovereign interests, as required by the relevant precedents, the Court 
could seek further information from the United States Government or 
from foreign governments. 
It is precisely because foreign governments have acted in this case both 
by domestic legislation and through submissions directly to this Court 
that this Court should weigh their interests in reaching its decision. 
Commentators have drawn attention to the significance for the 
international relations of the United States of the situation which would 
result if, despite the unprecedented level of interest and participation by 
friendly foreign governments, their interests were ignored . . . 
Westinghouse asserts that the foreign governments involved in this case 
"have placed this Court in a position where it must choose between 
enforcing the law of the United States or yielding to foreign law." 
Westinghouse Memorandum at 69. That assertion is incorrect. Under 
the American law discussed earlier in this brief, this Court has a duty to 
enforce U.S. law in a manner that takes proper account of the inter- 
national ramifications of such enforcement. Past developments in this 
and other litigation involving the international uranium industry have 
demonstrated that much more is involved in this case than is involved in 
the enforcement of the U.S. antitrust laws in a purely domestic context. 
It is those differences between a purely domestic case and this case that 
should be examined and weighed by this Court when it considers 
imposing sanctions upon parties who are subject to such sanctions 
because they refuse to violate the laws of foreign sovereigns. It is 
submitted that a proper examination and weighing under the guidance of 
existing precedents and Section 40 of the RESTATEMENT (SECOND) 
O F  FOREIGN RELATIONS LAW OF THE UNITED STATES (1965) 
will result in the denial of the motions for sanctions. 
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In view of the settlement reached in the proceedings in March 1981 the Court 
made no decision on the issues raised in the Australian Brief. 

In Canberra on 31 August 1980, the Attorney-General issued a statement 
which said in part (Comm Rec 1980, 12034): 

The Attorney-General, Senator the Hon Peter Durack, and the United 
States Attorney-General, Mr Benjamin R Civiletti, in discussion today 
both emphasised the need for a bilateral agreement concerning the 
United States antitrust enforcement. The Attorneys-General agreed that 
the bilateral agreement was highly desirable and would have a beneficial 
effect on the relations between the United States and Australia where 
antitrust matters were an issue. 
Mr  Civiletti said the proposed bilateral agreement with Australia could 
serve as a model agreement between the United States and other 
countries where antitrust matters were concerned. The agreement would 
provide the machinery for consultation and discussions between the 
United States and Australia on antitrust matters and try to resolve any 
differences, if necessary by an adjustment of their positions, before a 
formal government investigation was begun which might affect 
Australia's national interest. 
Senator Durack expressed concern that even if both countries agreed 
that no governmental action should be taken under the antitrust laws in a 
particular case it was open to private litigants to initiate proceedings 
claiming treble damages. He also indicated the Australian Government's 
wish that enterprises acting under Australian law or government policies 
should be immune from prosecution pending the process of 
consultation. The Attorneys-General agreed that all efforts should be 
made to resolve any outstanding issue standing in the way of bilateral 
agreement. 

On 5 October 1980 the Attorney-General issued a statement which said in 
part, referring to private treble damage antitrust suits in the United States 
(Comm Rec 1980, 1565): 

. . . the Australian Government had neither objection nor concern with 
regard to the use of private proceedings to advance national economic 
policy within the United States. But great difficulties occur in the 
international area where proceedings civil in form but governmental in 
purpose are handed over to private persons. The Attorney-General said: 

The point is that exactly the same principle of jurisdiction - of 
extra-territorial jurisdiction - applies in those private suits. In that 
event, the same possibilities exist for collision between the United 
States national economic policy and those of foreign governments 
and there is the same likelihood of the sovereignty of other countries 
being affected by extra-territorial enforcement. 

It is obvious, however, that a private plaintiff is not, as such, concerned 
either with questions of sovereignty or with the principle of international 
comity, when formulating or giving effect to its enforcement intentions. 
Foreign defendants likewise are inevitably concerned with their own 
interests in resisting the claim. Senator Durack said: 
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Questions of sovereignty or comity are matters between nations. In 
no way should the principle of international comity depend upon 
private litigants. The kind of issues involved are not appropriate for 
courts to decide. 

It follows, in the Australian Government's view, that differences arising 
from conflicting interests or national economic policies should be dealt 
with by intergovernmental discussions. Once court proceedings are 
commenced those differences immediately give rise to issues of 
sovereignty. 

In announcing the settlement of the Westinghouse proceedings the 
Attorney-General said that "the settlement agreement satisfied Australian 
national interest considerations" and that it "provided that no implications 
should be drawn from the settlement that there had been any wrongdoing by 
Australian companies. There would be no waiver of jurisdictional objections 
to  the proceedings by the Australian defendants as a result of the 
~e t t l emen t " .~~  

Jurisdiction. Australian citizens overseas 
On 16 October 1979, in the course of answering a question asked upon notice, 
the Acting Minister for Foreign Affairs said (Sen Deb 1979, Vol82, 1384): 

It has been emphasised on many occasions that every person who visits a 
foreign country is subject to the laws of that country and it is not proper 
for one Government to seek to intervene in another country's process of 
justice. Australia has no right to suggest to another country that an 
Australian citizen receive special treatment. Provided our citizens 
receive the benefit of the same laws, administration, protection and 
means of redress which the country affords its own citizens then we have 
no standing to make any representations. This is accepted international 
practice. However, if we believed that there was any discrimination, then 
we would approach the authorities. 

15. Press Release 1818 1 dated 18 March 198 1 




