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General parameters of the problem 
This article is concerned in the first instance with problems associated with 

the effective protection of refugees in the narrow, technical sense delimited by 
the definition contained in Article 1(A) of the main conventional repository 
of international refugee law, the 1951 Geneva Convention Relating to the 
Status of Refugees' as subsequently broadened by Article I of the 1967 
P r o t o ~ o l : ~  victims of actual or threatened "p~litical"~ persecution who have 
sought refuge outside the borders of their "country of originn.* Still, with the 
probable exception of the specific obligations of protection imposed on a 
conventional basis by the 1951 Convention upon Contracting Parties in 
relation to "political" refugees only, most of the considerations set out in the 
remainder of this article would seem to apply with equal force to the situation 
of so-called "displaced  person^":^ those seeking refuge abroad from man- 

1. 189 UNTS 150 [hereinafter cited as 1951 Convention]. 
2. The 1967 Protocol Relating to the Status of Refugees, 606 UNTS 267, removed, for the 

States ratifying it, the limitation, contained in Article 1(A)(2) of the 1951 Convention. of 
that instrument's personal scope to individuals whose refugee status was the "result of 
events occurring before 1 January 1951 . . . ." 

3. The term "political" refugee has been utilized as a convenient shorthand to denote the array 
of listed causes of persecution contained in the 1951 Convention's definition. Article 
1(A)(2) actually refers to "well-founded fear of being persecuted for reasons of race, 
religion, nationaliv, membership of a partic~rlar social group or political opinion ..." 
(emphasis added). 

4. "Country of origin" has. again for brevity's sake, been used to denote an individual's 
country of nationality or. in the case of a stateless person. his country of former habitual 
residence. Ibid. Also covered by the Convention's protections are individuals whose 
refugee status had been previously determined in accordance with the provisions of a 
number of earlier refugee instruments (so-called "statutory refugees"). Ibid. Art I(A)( 1). 

5 .  The term "displaced persons" was traditionally utilized to refer to victims of war or natural 
disaster disvlaced within their own countrv. Goodwin-Gill ''Entry and Exclusion of Refugees: 
The ~bliga'tions of States and the ~rotection Function of the office of the United Nations 
High Commissioner for Refugees". in Transnational Lepal Problems o fRefu~ees  ( I982 Mich , , -  
~f Int Leg Stud) 291. 296 [hereinafter cited as ~ ~ ~ > w i n - ~ i l l  "Entry and Exclusion"]. 
While their need for protection may, in practice, not differ markedly from that of people 
who have sought refuge across national borders. their situation is, from both a pragmatic 
and a conceptual point of view, quite distinct, as they do not, normally, generate a direct 
burden upon "outside" States and any assistance tendered in these circumstances. whether 
by individual States or multilaterally. would be governed in principle by such norms as may 
exist in relation to international disaster relief operations. The terminological distinction in 
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made (e.g. civil war) or natural disasters (e.g. floods, drought-induced 
famine, etc.).6 While this category of individuals is not included amongst the 
beneficiaries of the protections envisaged by the 1951 Convention (the 
coverage of which is limited by reference to the cause of the individual's flight 
from his home country), their de facto situation, and their need for 
assistance, appear essentially indistinguishable from that of "true" refugees7- 
the only practical distinction being the greater likelihood, in the case of 
displaced persons, of voluntary repatriation within a relatively short period 

traditional usage thus reflected an important legal and practical difference as well. Since the 
mid-1970's. however, and largely as a result of the extension, by successive General 
Assembly resolutions. of the competence of the office of the UN High Commissioner for 
Refugees to  cover both "internal" and "external" refugee-like situations (see fn 9 below). the 
term has tended to  be increasingly used as a label to denote persons in need of international 
protection (and, in particular, groups seeking refuge abroad) similar to that provided for in 
relation to refugees, but falling outside the rather limited scope of applicability of the 1951 
Convention; the term "refugee" then being reserved to refer to "political" refugees as 
defined in article 1(A) of said Convention. See, eg, the Opening Statement of the UN High 
Commissioner for Refugees to  the 33rd Session of the Executive Committee of the High 
Commissioner's Programme, UN Doc AIAC. 961614 (1982). Annex. 3. Alternative labels 
utilized to describe these categories of "quasi-refugees" have included "departees". 
"evacuees". and "de facto refugees", the latter recently defined, somewhat amorphously. by 
the Council of Europe as "persons not recognized within the meaning of Article 1 [of the 
1951 Convention] . . . and who are unable or. for reasons recognized as valid. unwilling to 
return to  their country [of origin]." Quoted in Sadruddin Aga Khan, Question of Violation 
of Human Rights and Fundamental Freedoms in Any Part of the World. with Particular 
Reference t o  Colonial and Other Dependent Countries and Territories: Study on Human 
Rights and Massive Exoduses, UN Commission on  Human Rights. 38th session. UN Doc 
EICN. 411503 (198 1). para 31 [hereinafter cited as Aga Khan. Study on  Massive Exoduses]. 
See also the rather more articulated definition contained in Article I(2) of the 1969 OAU 
Convention Governing the Specific Aspects of Refugee Problems in Africa. fn 9 below. In 
addition. the term "asylum-seekers" has increasingly come to be used as a convenient 
catch-all to encompass all categories of persons in need of international protection. 
irrespective of whether they qualify for "true" refugee status in accordance with the 1951 
Convention's definition. See, eg, the use of that terminology in a number of recent studies. 
including ''Problems Arising From the Large Numbers of Asylum-Seekers: A Study of 
Protection Aspects" (Background Paper Prepared by the International Institute of 
Humanitarian Law. San Remo. 1981) [hereinafter cited as San Remo Background Paper]: 
"Report of the Round Table on the Problems Arising from Large Numbers of Asylum 
Seekers" (International Institute of Humanitarian Law. San Remo. 1981) [hereinafter cited 
as San Remo Round Table Report]: Goodwin-Gill "Non-Refoulement and the Concept of 
Temporary Refuge in Situations Involving Large Numbers of Asylum-Seekers: Some 
comments on  Recent Developments" (unpublished 1981) [hereinafter cited as Goodwin- 
Gill "Non-Refoulement"]. But see: the retention by the General Assembly of the term 
"refugee" to  denote, quite clearly, a much broader category than those included in the 195 1 
Convention's definition of ~efugees stricto sensu in its consideration of the West-German 
initiative concerning the causes of mass flows. See, eg. UN General Assembly Resolution 
361148. UN Doc A/RES/36/148 (1982). on International Cooperation to Avert New Flows 
of Refugees (emphasis added). 

6 .  For a brief overview of the main causative factors of coerced movements of people. 
particularly on  a large scale, see Feliciano "International Humanitarian Law. ~efugees  and 
Displaced Persons" (unoublished. Seminar on International Humanitarian Law. Canberra 
1983). For a fuller analisis. see Aga Khan. Study on Massive Exoduses. fn 5 above. See also 
Report of the Secretary General on International Cooperation to  Avert New Flows of 
Refugees. 36 UNGAOR. UN Doc A1361582 (1981) and Add. 1 [hereinafter cited as 
Secretary-General's Report on  Refugee Flows]. 

7 .  San Remo Background Paper. fn 5 above. at 19. 
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of time.8 Their "interim" needs, however, and some of the practical problems 
their presence may create for the State of refuge, are not dissimilar to those 
faced at least by countries of first refuge in relation to "political" refugees -a 
factor clearly evidenced by the numerous assistance programs the UN 
General Assembly has, over the years, authorised the UN High 
Commissioner for Refugees (UNHCR) to run in relation to situations 
involving displaced persons rather than "true" refugees.$ By the same token, 
there may be a significant difference at the political level; a difference which 
should, arguably, make it somewhat easier for national decision-makers to 
grant displaced persons refuge, as the acceptance, specifically, of an 
individual's status as a refugee necessarily, in the light of the 1951 
Convention's definition, represents an implicit acknowledgement by the State 
of refuge of the existence of at least reasonable fear - if not the actual 
occurrence - of "political" persecution in the refugee's country of origin. 
Though the granting of asylum is said not to be an "unfriendly act",1° it could 
nevertheless be viewed by the refugee's country of origin as an implied 

8. Feliciano. fn 6 above. 29 and 32; San Remo Background Paper. fn 5 above. 19; "Report of 
the Working Group on Current Problems in the International Protection of Refugees and 
Displaced Persons in Asia" (International Institute of Humanitarian Law. San Remo 198 1) 
[hereinafter cited as San Remo Working Group Report - Asia]. See also fn 69 below. 

9.  The original competence of the UNHCR was determined by reference to a definition of 
"refugee" which closely parallelled the definition contained in the 1951 Convention as 
modified by the 1967 Protocol. i.e. a limitation to "political" refugees only. Para 6. Statute 
of the Office of the United Nations High Commissioner for Refugees. Annex to UNGA Res 
428(V) of 14 Dec 1950. Subsequently. however. the UNHCR's scope of activity was 
repeatedly extended to  cover, in particular through the so-called "good offices" procedures. 
other categories of persons finding themselves in "refugee-like" situations, including not 
only internationally "displaced persons" but also "internal" refugees and displaced persons 
(fugitives from political persecution, war or  natural disaster who left their usual place of 
abode but remained within the boundaries of their country of origin). See, eg. UNGA Res 
1167(XII). 1388(XIV). I501(XV). 1671(XVI). 1673(XVI). 1783(XVII). 1784(XVII). 
1959(XVIII). 2958(XXVII), 3143(XXVIII). 3454(XXX). 3455(XXX): see also ECOSOC 
Res 1655(LII). 1705(LII). 1741(LIV). 1799(LV). 1877(LVII), 2011(LXI). See generally 
Goodwin-Gill "Entry and Exclusion", fn 5 above. 294-97. A particularly noteworthy 
development in this context has been the recent extension by the General Assembly of the 
UNHCR's competence in Africa to  the much broader category of "refugees" encompassed 
by Article I(2) of the 1969 OAU Convention Governing the Specific Aspects of Refugee 
Problems in Africa (OAU Doc CM/267/Rev.l). and covering, apart from "political" 
refugees in the sense of the 195 1 Convention, also ". . . every person who, owing to external 
aggression. occupation, foreign domination or  events seriously disturbing public order in 
either part o r  the whole of his country of origin or  nationality. is compelled to leave his 
place of habitual residence in order to seek refuge in another place outside his country of 
origin o r  nationality." See UN General Assembly Resolution 34161. UN Doc A/RES/34/61 
( 1979). endorsing the recommendations of the 1979 Arusha Conference on the Situation of 
Refugees in Africa. REFlARICONFlRpt. 1 (abridged version in UN Doc AIAC.96IINF. 
158). A similarly widened definition of "refugees" was adopted in 1982 by the Executive 
Committee of the High Commissioner's Programme in the context of protection of asylum- 
seekers in situations of large-scale influx. and subsequently endorsed by the General 
Assembly: 36 UNGAOR Supp. No. 12A. UN Doc .4/36/12/Add. I. para 57(2). See also the 
working definition utilised at several non-governmental meetings of experts: San Remo 
Round Table Report. fn  5 above. 2; San Remo Working Group Report -Asia, fn 8 above. 
8. 

10. see fn 31 below and accompanying text 
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criticism of its domestic policies and might, therefore, be a politically 
embarrassing decision for the country of refuge to take. Obviously, these 
considerations would tend to be absent in the case of assistance to displaced 
persons, at least where their plight is due to natural causes. In the case of 
individuals displaced as a result of war-type operations in the country of 
origin, on the other hand, serious political difficulties may still be 
encountered by the country of refuge (as evidenced by the strained relations 
and border incidents between Thailand and the Vietnamese forces currently 
occupying Kampuchea) as a result of suspicions on the part of some of the 
warring factions in the country of origin that safe haven and/or material 
assistance may be provided to their opponents under the guise of refuge to 
displaced persons. 

Furthermore, there may be differences of a legal nature concerning the 
basis, and probably also the scope, of possible State obligations in respect of 
asylum-seekers falling within and without the 195 1 Convention's definition of 
refugees. The retention of a clear terminological differentiation between the 
various categories of "persons in need of protection" would thus, in some 
regards at least, seem highly desirable. Part of this article will attempt to 
demonstrate that certain obligations of protection may exist for all States 
both under customary international law and under UN Charter law, quite 
independently from those flowing for Contracting Parties from ratification of 
the 1951 Convention and/or the 1967 Protocol, and that these obligations in 
all likelihood exist in relation to every type of asylum-seeker. It is, neverthe- 
less, undeniable that such obligations would be restricted to basic principles 
of a fairly general nature (viz. probably non-refoulement, reasonable 
participation in international burden-sharing and the achievement of durable 
solutions, and the provision of minimal standards of treatment). It would 
appear that the detailed obligations elaborated in the provisions of the 1951 
Convention would, in particular, have to be considered too specific and 
"technically" precise to enable them to be regarded as incorporated in the 
body of customary international law (on the basis of the type of distinction 
drawn, for example, by the International Court of Justice in the North Sea 
Continental Shelf cases1'). Only for such States as have become parties to 
either of the above-mentioned instruments would these protections be 
mandatory, and then only, strictly speaking, in relation to such asylum- 
seekers as fall within the 195 1 Convention's narrow confines. l2 

11. ICJ Rep 1969. p 3. For a detailed analysis of these issues. see generally Greig "The 
Protection of Refugees and Customary International Law" in the present volume of this 
Yearbook. 

12. Compare: Note on International Protection. Executive Committee of the High Commis- 
sioner's Programme, 33rd Session. UN Doc AIAC. 961 609 (1982). para 19. This limitation 
upon the scope of operation of the obligations assumed through acceptance of the 1951 
Convention and/or of the 1967 Protocol remains. in law. applicable despite the adoption. 
in the Final Act of the 195 1 Conference, of a recommendation encouraging States to apply 
the Convention's provisions beyond its precise legal bounds to other "persons in their 
territory as refugees and who would not be covered by the terms of the Convention." 
Recommendation E. Final Act of the United Nations Conference of Plenipotentiaries on 
the Status of Refugees and Stateless Persons. reprinted in Collection of International 
Instruments Concerning Refkgees (UNHCR 2nd ed 1979) 34. 38 [hereinafter cited as 
UNHCR Collection/. 
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Still, from both a humanitarian and a pragmatic perspective, the 
differentiation between different categories of asylum-seekers would seem to 
be of marginal importance only. Particularly in a situation of "mass influx",I3 
it would appear that the motivating factors inducing the population move- 
ment will be of little relevance to the management of the crisis, certainly in 
relation to the problems it may generate for recipient countries and the 
immediate response pattern they display. Provided at least temporary refuge 
has been granted the asylum-seekers by the "front-line" country or countries, 
it will only be at the stage of determination of the most appropriate method of 
ultimate disposition of the group in question, and in the achievement of that 
preferred solution, that the nature of the factors causing their flight may make 
a real difference. l4 

This article will, accordingly, seek to identify some of the essential pre- 
requisites for the operation of an effective international refugee policy in the 
context of the problems raised more specifically by the phenomenon of mass 
flows of asylum-seekers, irrespective, in most instances, of whether they 
"technically" qualify for refugee status under the "traditional" definition of 
the 1951 Convention. Some of these elements (such as the central function of 
the principle of non-refoulement, or the relative merits and practical feasibility 
of alternative methods of ultimate disposition of refugee groups) may, of 
course, be equally relevant in the more "normal" situation of individual 
refugees or  manageably small groups - to which the provisions of, in 
particular, the 1951 Convention seem to be primarily geared.15 By the same 
token, the difficulties which recipient countries can be expected to confront 
are, naturally, exacerbated, both quantitatively and qualitatively, by the 
magnitude of the problem in the particular circumstance of a mass influx. l6 It 
is in this very context that the concept of international burden-sharing 
becomes of crucial importance if the system of even minimal protection which 

13. For a discussion of the quantitative and qualitative parameters characterizing a "refugee 
flow" as "large-scale" or "massive", see Coles "The International Protection of Refugees: 
Legal Aspects of the Large-Scale Influx of Refugees" 7-8 (unpublished paper, Asian Round 
Table on Problems in the International Protection of Refugees and Displaced Persons, 
Manila 1980) [hereinafter cited as Coles "Large-Scale Influx"]: San Remo Background 
Paper, fn 5 above. 12-13: Aga Khan. "Study on Massive Exoduses". fn 5 above. para 25. 

14. San Remo Background Paper, fn 5 above, 19. Additionally, looking at the phenomenon of 
coerced massive movements from a broader, integrated perspective, it is clear that differ- 
ences in causative factors will have a central impact on the feasibility and effectiveness of 
possible measures of a preventative nature eventually taken by the world community either 
in the "pre-flow" stage to forestall the occurrence of a large-scale population movement. or 
in the "flow" stage to prevent the continuation of the influx or to limit its magnitude. See 
generally Secretary-General's Report on Refugee Flows. fn 6 above; Aga Khan. "Study on 
Massive Exoduses". fn 5 above. For a brief commentary, see Feliciano, fn 6 above. 5-9. 

15. Ibid, 4. 
16. See Goodwin-Gill "Non-Refoulernent", fn 5 above, 1: Coles "Large-Scale Influx". fn 13 

above, 1 : ibid, "Temporary Refuge and the Large Scale Influx of Refugees" in Report on the 
Meeting of the Expert Group on Temporary Refuge in Situations of Large-Scale Influx. 
Sub-committee of the Whole on International Protection, Executive Committee of the 
High Commissioner's Programme, UN Doc EC/SCP/16/Add. 1 (1981). at 4. 14. 24. 25 
[hereinafter cited as Coles. Expert Group Paper]: San.Remo Background Paper. fn 5 above. 
13; Feliciano, fn 6 above. 4. 



International Solidarity in Cases of Mass Influx of Refugees 167 

the international community seeks to ensure for victims of persecution, war 
or  natural disaster alike, is not to break down under the sheer weight of 
numbers for lack of proper appreciation of the demands of human solidarity 
and international legal obligation.17 

Non-refoulement and asylum 
The protection of refugees may be broken down, functionally, into two 

fairly distinct phases: relatively short-term measures of an essentially 
"emergency" nature, and longer term activities designed to provide a 
"durable" solution to the individual's problems. Though obviously inter- 
related and, in most cases, part of a continuum of measures necessary to deal 
effectively with a given situation, these two aspects of refugee protection are, 
nevertheless, distinguishable and, therefore, susceptible to separate regu- 
lation on the basis of different norms. The 1951 Convention, in fact, could be 
said to acknowledge implicitly the distinction by differentiating between the 
largely unqualified scope of a State's obligations in the first phase (the 
principle of non-refoulement) and the basically voluntary nature of a State's 
acceptance of "political" refugees on a long-term or permanent basis (the 
principle of asylum). Non-refoulement, indeed, is cast in terms of a positive 
obligation upon States in relation to any individual whose life or liberty 
would be in jeopardy if denied refuge. l8 The two exceptions to the absolute 
scope of this obligation appear to be set out in intentionally restrictive 
terms,lS and it seems clear that the Convention purports to limit departures 
from the non-refoulement obligation to circumstances of overriding national 
interest only.20 Asylum, on the other hand, remains very much a discretion- 
ary prerogative of the State of refuge, no recognition being given to any 
"right" on the part of the refugee to be granted asylum.21 

The 195 1 Convention, in fact, does not include any norms concerning the 
granting of asylum.22 Only indirectly could one construe a limited obligation 
imposed upon States to grant (permanent) asylum to refugees falling within 
the scope of the Convention, where, rather meekly, Contracting States are 
enjoined from expelling a refugee lawfully in their territory (i.e. one whose 
status as a refugee they have implicitly or explicitly reeognised) "save on 

- -  ~- 

17. San Remo Working Group Report - Asia. fn 8 above. 16. 
18. "No Contracting State shall expel or return ("refouler") a refugee in any manner whatsoever 

to the frontiers of territories where his life or freedom would be threatened on account of his 
race. religion, nationality, membership of a particular social group or political opinion." 
1951 Convention, Art 33(1 ) (emphasis added). 

19. The obligation of non-refoulement does not apply in relation to an individual "whom there 
are reasonable grounds for regarding as a danger to the securi& of the countr). in which he is. 
or who, having been convicted by a finaljudgment of aparticular[v serious crime, constitutes a 
danger to the community of that country."Ibid. Art 33(2) (emphasis added). 

20. Goodwin-Gill "Entry and Exclusion", fn 5 above. 301. 
21. "The legal framework within which the refugee is located remains characterized by, on the 

one hand, the principle of state sovereignty and related principles of territorial supremacy. 
self-defence. and self-preservation: and on the other hand, by competing humanitarian 
principles deriving from general international law (including the purposes and principles of 
the United Nations) and from treaty." Ibid. 291. 

22. Ibid. 300. 
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grounds of national security or public order . . . in pursuance of a decision 
reached in accordance with due process of law . . . ."23 These bases of justifi- 
cation for expulsion of an acknowledged, bona fide "political" refugee, 
expressed in unmistakably wider terms than the exceptions to the obligation 
of non-refoulement, are in line with the broad latitude traditionally afforded 
States in the decision-making process concerning the granting of asylum. This 
position is further highlighted, by implication, by the obligation to allow an 
expellee "a reasonable period within which to seek legal admission into 
another coitntry . . ."24 and, probably more fundamentally, by the realisation 
that the 1951 Convention in practice leaves the basic determination as to 
refugee status (the question of eligibility) to each Contracting State.25 Far 
from being an oversight on the part of the drafters of the 1951 Convention, 
the absence of a provision concerning the "right" of asylum can probably be 
traced, like the inclusion in the original definition of refugee of the restriction 
to  pre-1951 events, to a desire to limit States' obligations to the readily 
assessable proportions of preexisting s i t ~ a t i o n s . ~ ~  

23. 1951 Convention. Art 32(1) & (2). 
24. Ibid. Art 32(3) (emphasis added). 
25. Feliciano. fn 6 above, 20. This, of course, does not mean that Contracting Parties have. in 

law, retained an unfettered discretion In their assessment of who qualif~es as a refugee under 
the Convention: clearlv. thev have assumed an obligation to utilize the Convention's norms 

, 2  

in the determination of an applicant's refugee staks. and to do so in good faith. Art 26. 
1969 Vienna Convention on the Law of Treaties. reprinted in (1969) 63 AJIL 875. Still. the 
abstract character and lack of precision of the criteria contained in the Convention's 
definition of refugees. and the extent to which their application necessarily calls for 
subjective judgments and interpretation of often incomplete factual data. obviously leaves 
a considerable amount of leeway to the recipient State. Even then. however, the absence of 
any provision in the Convention explicitly imposing a duty upon said State to "legalise" (to 
paraphrase the terminology utilized. in particular, in crucial Article 32) the situation of 
even an individual whose status as a refugee it has acknowledged. still leaves a situation in 
which the refugee is not legally guaranteed refuge. whether on a temporary or permanent 
basis. This lack of "automatic entitlement" to asylum is further exacerbated by the notable 
imprecision of the exclusion clauses contained in Article 1(F) of the 1951 Convention (eg 
". . . serious reasons for considering.. .". " ... a serious non-political crime . ..": ". . . acts 
contrary to the purposes and principles of the United Nations"), all of which are susceptible 
to widely varying interpretations by national authorities; by the original limitation to events 
occurring before 1 January 1951 (which still formally applies where State parties to the 1951 
Convention have not ratified the 1967 Protocol); and by the restriction to events occurring 
in Europe which contracting States were entitled to select by declaration at the time they 
became parties to the 1951 Convention (as provided for in Article l(B)(I)). On the 
interpretation of the exclusion provisions in ~ h i c l e  l(F). see generally Fonteyne "Crimin- 
alitv and the Political Refueee: A Contextual Analvsis of the Penal Aspects of International 
~ e f k e e  Law" in 1980 ~ ~ l o ~ u i ~ t m  (Association internationale de ~ i o i t  Penal, Australian 
~ectioni59.61-63 (1981). . 

26. The 1951 Conference of Pleni~otentiaries in fact decided. in the course of its consideration 
of the Convention. to defer'all questions pertaining to territorial asylum to a further 
conference expected to be held in the not too distant future: Grahl-Madsen A, The Stat~is of 
Refugees in International Law, Vol2. at 99-100 (1972) [hereinafter cited as Grahl-Madsen. 
Refugees]. In practice. it took the world community more than 25 years to get a Diplomatic 
Conference organised to consider the subject - and then only to see it disintegrate in 
continuing politico-ideological squabbles. See generally Report of the United Nations 
Conference on Territorial Asylum. Geneva. 10 January - 4 February 1977, UN Doc 
AICONF. 78112 (1977). On the failure of the Conference. see generally Grahl-Madsen A. 
Territorial Aqlurn 61-62. 66 (1980) [hereinafter cited as Grahl-Madsen. Asylum]. 
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This reluctance to take on obligations in relation to a problem area of 
wholly unpredictable magnitude also explains the compromise solution 
which had to be resorted to in the 1948 Universal Declaration of Human 
Rights when outlining asylum in terms of an individual's right: the right "to 
seek and to enjoy in other countries asylum from persecut i~n ."~~ This 
terminology, also used in a number of other international human rights 
 instrument^,^^ is generally viewed as reflecting the traditional principle of 
absolute State control over access to its territory (at least in respect of 
non-nationals) in application of the overriding concept of territorial 
so~ereignty,~Qnd as confirming the widely held view that the granting of 
political asylum to an alien is therefore a discretionary prerogative of the 
State which it may or may not choose to exercise in any given case.30 Asylum 
is thus seen as a sovereign right of the State granting it; more specifically, it is a 
right vis-a-vis other States and, in particular, the refugee's State of origin, 
which should not regard this exercise of sovereignty by the asylum State as an 
unfriendly act.31 The refugee's only human right, on the other hand, is said to 
be that of requesting and, if granted, of enjoying asylum. Here again it 
involves a right directed, primarily, at his State of origin, as the main effect of 
the norm seems to be to enjoin that State from interfering with the indivi- 
dual's quest for and, if successful, unmolested enjoyment of, political asylum 
in another 

Non-refoulement and non-rejection at the frontier 
The persistence of the notion of asylum as a discretionary attribute of State 

sovereignty and the ensuing lack of obligation in relation to the granting of 
asylum to victims of "political" persecution has, however, an impact which 

27. Art 14(1). Universal Declaration of Human Rights. UNGA Res 217(1II) of 10 Dec 1948. 
UN Doc A181 1. 

28. See. eg. Art XXVII. American Declaration of the Rights and Duties of Man. Final Act of 
the 9th International Conference of American States (Bogota. Colombia, 1948): Art 22(7). 
American Convention on Human Rights (1969). OAS Official Records OEAISer.KIXVI1 
1.1. Doc 65. Rev. 1. Con .  2( 1970). 

29. Feliciano, fn 6 above. 18-19: Goodwin-Gill "Entry and Exclusion". fn 5 above. 291. 
30. See. eg. Arts 1 and 11. 1954 Caracas Convention on Territorial Asylum. OAS Official 

Records OEAISer. XI1; Art III(1). Principles Concerning the Treatment of Refugees, 
Report of the 8th Session of the Asian-African Legal Consultative Committee (Bangkok. 
1966). reprinted in UNHCR Collection, fn 12 above. 201. See also, e contrario, Art 1. 
Havana Convention Fixing the Rules to be Observed for the Granting of Asylum (1928). 
132 LNTS 323. See generally Prakash-Sinha S. Asylum and International Law (1971 ). 50: 
Grahl-Madsen. Refugees, fn 26 above. Vol2. at 30.45. 

31. See. eg, Art III(2). Principles Concerning the Treatment of Refugees. note 30 above: 
Preamble. Para 4. Declaration on Territorial Asylum. UNGA Res 2312 (XXII): Art II(2). 
OAU Convention. fn 9 above: Para 3. Council of Europe Declaration on Tenitorial 
Asylum (1977). reprinted in Grahl-Madsen, Asylum, fn 26 above. 212. Seegenerally ibid. at 
12-13. 

32. see-generally Grahl-Madsen. Refugees, fn 26 above. Vol 2. at 79 ff.: ibid. Asylum, fn 26 
above. 42-43. The main effect, accordingly. of the refugee's human right to seek and enjoy 
asylum seems to be the concommitant obligation of his State of origin to respect his 
newly-acquired status. See. eg, Art 11. Montevideo Treaty on Political Asylum and Refuge 
(1939). reprinted in Hudson M. International Legislation. Vol 8. at 404: Art ((1). Declara- 
tion on Territorial Asylum. fn 3 above. 
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goes beyond the generation of serious difficulties in the second ("durable 
solutions") phase only of refugee protection. For it in turn has had a negative 
feed-back effect upon the willingness of States to accept the full impact of 
their non-refoulement obligations in the first ("emergency refuge") phase of 
the protection continuum. Indeed, the limited obligation imposed by 
implication upon States by the terms of Article 32(1) and (2) of the 1951 
Convention (i.e. no expulsion, save for reasons of national security or public 
order, of refugees lawfully in the territory), coupled with the lack of any clear 
system for the allocation of ultimate, long-term responsibility for refugees 
and the absence of any provision (but for a vague reference in the Preamble33) 
concerning international solidarity, meant, particularly in the light of the 
duty, under Article 32(3), to allow expellees a reasonable opportunity to 
secure legal admission in another State, that the Contracting States might, in 
the future, find themselves saddled with an unpredictable number of refu- 
gees. This they were obviously anxious to avoid, and the limitation in Article 
1(A)(2) to events occurring prior to 1951 was one provision reflecting this 
concern. The other is to be found, unfortunately, in Article 33(1), the terms of 
which have led to a fundamental controversy as to the exact scope of the 
non-refoulement principle in the C ~ n v e n t i o n . ~ ~  There has been a continuing 
debate over whether the prohibition of reconduction to a territory where the 
refugee's life or liberty would be in jeopardy applies only to refugees already 
present on the Contracting State's territory, or whether it represents a 
broader norm incorporating the concept of non-rejection at the frontier and 
thus requires States to give admission to fugitives showing up at the border. 
Linguistic, contextual, logical, equitable and historical arguments have been 
put forward by proponents of either view.35 The travauxpreparatoires of the 
Conference of Plenipotentiaries reveal an awareness of the problem among at 
least some of the delegates36 and seem to bear out the suspicion that the terms 
of Article 33( 1) were intended at least to allow for a restrictive interpretation of 
a State's 0bligations.3~ This, in turn, would seem to be in keeping with the 
apparent unwillingness of the participating States to commit themselves to 
anything more than to deal, in application of the principles endorsed by the 

33. "Considering that the grant of asylum may place unduly heavy burdens on certain 
countries, and that a satisfactory solution of a problem of which the United Nations has 
recognised the international scope cannot therefore be achieved without international 
cooperation . . ." Preamble, Para 4, 1951 Convention. 

34. Compare, eg, Grahl-Madsen, Refugees, fn 26 above, Vol 2, at 98-102; Robinson N. 
Convention Relating to the Status of Refugees (1953) 162-63; Holborn L, Refugees: A Problem 
of Our Time, Vol 1, (1975) 163; Goodwin-Gill G, International Law and the Movement of 
Persons between States (1978) 138-40; Weis "The International Protection of Refugees", 
(1954) 48 AJIL 193, 198-99. 

35. For an overview and a critique, see Fonteyne, fn 25 above, 66-67. 
36. See Robinson, fn 34 above, 163. 
37. The fact that earlier international refugee instruments clearly provided for prohibition of 

both reconduction to and rejection at the frontier may indeed be a tell-tale sign of the 
drafters' conscious intentions at the 1951 Conference. See eg Art 3, Convention Relating to 
the International Status of Refugees (1933), 159 LNTS 199, referring to " ... expulsions or 
non-admittance at the frontier (refoulement) . . ." 
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Convention, with those refugees already present on their territory or which 
the would, in the future, voluntarily allow to cross their border.38 

?he narrow interpretation of non-refoulement thus provided States with a 
safety valve; a means of controlling the future extent of their obligations by 
limiting them, by and large, to refugees they would choose to let in. The 1951 
Convention, however, was drafted primarily with Europe's problems in 
mind, as the attempt to limit the Contracting States'obligations by means of a 
restrictive non-refoulement notion clearly reveals. The safety valve which it 
was intended to provide, required for its "proper" operation geographical 
and demographic characteristics typical of a European setting, as well as the 
necessary personnel and material resources to police national frontiers 
adequately. The distinction between the two possible interpretations of non- 
refoulement turned out to be largely irrelevant, however, in the context of the 
major refugee problems the world community had to face in the 30 years 
following the adoption of the 1951 Convention, and certainly for those 
occurring outside Europe. The safety valve was basically Eurocentric and 
fulfilled no real function in the situations developing on other  continent^.^^ 
Gradually, the wider scope of the principle of non-refoulement came to be 
accepted in State practice,40 and little opposition was to be encountered in 
later years, once the main refugee crises had moved to Africa and Asia, in 
clarifying the proper scope of the principle so as to include non-rejection at 
the frontier.41 Both the 1969 OAU C o n v e n t i ~ n ~ ~  and the numerous draft 
conventions on territorial asylum which have been proposed over the last 
decade43 have explicitly included non-refoulement in its widest sense. While 
States party to the 1951 Convention generally appear to have remained 
consistent in their verbal opposition to a more liberal interpretation of their 

38. Goodwin-Gill "Entry and Exclusion", fn 5 above, 302-04. 
39. Only in relation to "boat people" and refugees rescued at sea has the distinction between the 

two competing concepts of non-refoulement recently regained a measure of prominence in 
an other than European setting. See generally Grahl-Madsen, Asylum, fn 26 above, 53,74; 
see also Report of the Nansen Symposium on Territorial Asylum (Geneva 19761, in ibid. 85. 

40. See Goodwin-Gill "Entry and Exclusion", fn 5 above, 304; see also ibid, "Non- 
Refoulement". fn 5 above, 1. 

41. See, eg, as early as 1966, Art III(3) of the Principles Concerning the Treatment of Refugees, 
fn 30 above. See also Art 3(1), Declaration on Territorial Asylum, fn 31 above.. 

42. Art II(3), OAU Convention, fn 9 above. 
43. See, eg, Art 2, 1972 Draft Convention on Territorial Asylum, Carnegie Endowment 

Working Group, reprinted in Grahl-Madsen, Asylum, fn 26 above, 174; Art 6, 1972 Draft 
Convention on Territorial Asylum, ILA, reprinted in ibid, 177. Art 11, 1975 Comprehen- 
sive Draft Convention on Territorial Asylum, A. Grahl-Madsen, reprinted in ibid, 186: Art 
3, 1976 Draft Convention on Asylum, NGO Special Working Group, reprinted in ibid. 198; 
Art 2(1), 1977 Draft Convention on Territorial Asylum, Grahl-Madsen and Melander, 
reprinted in ibid, at 201: Art 2, 1979 Proposed Protocol Relating to Territorial Asylum, 
Grahl-Madsen, in ibid. 216. But see the much more limited version of the obligation, requir- 
ing a State only to "use its best endeavours.. ." to avoid rejection at the frontier, contained in 
Art 3( 1 ), Consolidated Text of Articles (1975), UN Group of Experts on Asylum, UN Doc 
A110177. Compare Principles (a), (c) and (e), Regime for the Grant of Protection to 
Asylum-Seekers, Annexure 1 to Coles "The International Protection of Refugees and the 
Concept of Temporary Refuge" (unpublished. Seminar on Indo-Chinese Refugees, 
International Institute of Humanitarian Law, San Remo 1980) [hereinafter cited as Coles 
"Temporary Refuge"]. 
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specific, conventional obligation of non-refoulement, their attitude, in practice, 
has tended to be significantly more flexible. In particular, it does not seem to 
have prevented them from supporting, or at the very least acquiescing in, the 
evolution of a broader notion of non-refoulement (including non-rejection at 
the frontier) in the discussions which have taken place within the framework 
of the Office of the UNHCR, the principal forum for the development of 
international refugee law outside the specific context of the 1951 Conven- 
t i ~ n . ~ ~  In fact, and apparently confirming the wide-spread acceptance of this 
particular development, one of the few encouraging achievements of the 
otherwise disappointing 1977 UN Conference on Territorial Asylum consis- 
ted in the adoption by the Committee of the Whole of a draft article on 
non-refoulement clearly including non-rejection at the frontier within the 
scope of the p r ~ h i b i t i o n . ~ ~  

Non-refoulement and temporary asylum 
The increasing recognition of non-refoulement in its widest sense, however, 

was accompanied by growing concern as to the practical implications of the 
principle for States of refuge, particularly in a situation of mass influx of 
refugees which such States would be hard-pressed to accommodate on their 
own.46 The acceptance of a blanket obligation to provide sanctuary to all 
bona fide refugees - regardless of the numbers that might be involved - 
and, possibly, to "displaced persons" as well, made the deficiencies of the 
protection system in the second phase ("durable solutions"), resulting from 
the absence of specific obligations on any State to grant long-term or perman- 
ent asylum, even more critical. Accordingly, greater emphasis came to be 
placed on the escape clause originally provided for already in Article 33(3) of 
the 1951 Convention concerning "danger to the security or community of the 
country of refuge". While this provision was essentially aimed at the situation 
of the individual refugee thus threatening some of the asylum State's essential 
 interest^,^' a number of recent instruments and draft conventions have 
focused on the difficulties large-scale refugee movements may cause for 
countries of refuge and have provided for an escape clause from the obliga- 
tion of non-refoulementlnon-rejection "for overriding reasons of national 
security or  in order to safeguard the population, as in the case of a mass influx 
of persons. "48 

44. See. eg. Report on the 32nd Session of the Executive Committee of the High Commis- 
sioner's Programme. UN Doc A/AC.96/601 (1981). para 57(2) (11) (A) (2). 

45. Art 3, Articles Considered by the-Committee of the Whole. Report of the United Nations 
Conference on Territorial Asylum. UN Doc AICONF. 78/12 (1977). The adoption of this 
provision in a form equating the obligations on non-refoulernent and non-rejection is 
particularly significant when contrasted with the more cautious approach taken in the 1975 
Group of Experts Draft which had been adopted by the Committee as the starting point for 
its deliberations. See fn 43 above. 

46. See, eg, Coles. Expert Group Paper, fn 16 above. 6-7. 
47. This is clearly evidenced by the linking. in Article 33(3), of the notion of danger to the 

community with the requirement of conviction "by a final judgment of a particularly 
serious crime . . ." 

48. A n  3(2),  Declaration on Territorial Asylum, fn 31 above. See also Art III(I), Principles 
Concerning the Treatment of Refugees, fn 30 above: Art II(2), 1975 Comprehensive Draft. 
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The undesirability of such formulations is obvious. Phase one of the 
protection function is clearly the most important, or at least the more 
immediately pressing.49 Non-refoulement in its widest sense must remain the 
central concept of refugee protection, an overriding principle from which no 
departure whatsoever should be permitted, irrespective of the circumstances 
o r  the difficulties the country of refuge may be faced with.50 The provision of 
safe haven as an emergency measure must be seen as an absolute obligation, 
even in situations of mass influx, for it is unconscionable that victims of 
persecution should be turned back and forced to stay in or return to a place 
where their life or liberty would be in jeopardy.51 

Although progress has been slow, there appears to have been a growing 
acknowledgement by the States of the world community of the binding nature 
of the obligation of non-refoule~nent~~ and of the expansion of its scope to 
encompass clearly non-rejection at the frontier.53 At the same time, they have 
continued to reject any positive obligation to grant refugees asylum in the 
sense of permanent or long-term settlement in the country of refuge. One 
result of the increasing prevalence of large-scale refugee crises has thus been 
the gradual acceptance of the desirability of differentiating between the 
obligations of States in respect of the two phases of the protection function: 
emergency refuge and the provision of "durable solutions". As one commen- 

-- 
fn 43 above: Art 2(2j 1977 Grahl-MadsenlMelander Draft. fn 43 above: Art 3(2j. Articles 
Considered by the Committee of the Whole. fn 45 above. 

49. San Remo Round Table Report. fn 5 above. 2. 
50. See the conclusions adopted in Report on  the Meeting of the Expert Group on Temporary 

Refuge in Situations of Large Scale Influx. Sub-committee of the Whole on International 
Protection. Executive Committee of the High Commissioner's Programme. 31st Session, 
UN Doc EClSCPl16 (1980). para 40. 

5 1. Report on  the Thirty-First Session of the Executive Committee of the High Commissioner's 
Programme. UN Doc AIAC. 961588 (1980). para 48(4)(a): Report on the Thirty-Second 
Meeting of the Executive Committtee of the High Commissioner's Programme, UN Doc 
AIAC. 961601i1981). para 57(2) (11) (A).  See also San Remo Round Table Report. fn 5 
above. 2. Most recent instruments and draft conventions on  asylum in fact recognise the 
central role non-refoulementlnon-rejection must play in the protection function. and pro- 
vide for largely unqualified obligations in this respect. See, eg. Art II(3). 1969 OAU 
Convention. fn 9 above: Art 2. 1972 Carnegie Endowment Draft. fn 43 above: Art 6. 1972 
ILA Draft. fn 43 above: Art 3. 1976 NGO Draft. fn 43 above: Principles (a), (cj and (e). 
Annexure I to  Coles "Temporary Refuge". fn 43 above. Compare Art 2. 1979 Grahl- 
Madsen Proposed Protocol. fn 43 above. 

5 2 .  See. eg. the reference to norl-refoulement as a "principle . . .  progressively acquiring the 
character of a peremptory rule of international law" in the conclusions adopted in the 
Report on  the Thirty-Third Session of the Executive Committee of the High Commis- 
sioner's Programme. UN Doc AIAC. 961614 (1982). para 70(1) (b) (emphasis added). The 
High Commissioner for Refugees himself had. in fact. described the principle as one which 
". . . as a result of constant reaffirmation by States over a number of years. has increasingly 
come to  be regarded as a perenzptor?; rlorrn of international law from which no derogation is 
permitted. " Note on  International Protection. Executive Committee of the High Commis- 
sioner's Programme. 33rd Session. UN Doc AIAC. 961609 (1982). para 5 (emphasisadded). 

53. See. eg. the conclusions adopted in the Report of the Thirty-Second Session of the 
Executive Committee of the High Commissioner's Programme in relation to protection of 
asylum seekers in situations of large-scale influx. emphasizing the incorporation of non- 
rejection at the front~er in the "fundamental principle of non-refoulement". UN DOC AIAC. 
961601. para 57(2) (11) (A)  (1) and (2). 



174 Australian Year Book of International Law 

tator put it: "Non-refoulement has developed to include non-rejection at the 
frontier and thus to  promote the admission of asylum-seekers. There has been 
no  corresponding development with regard to the concept of asylum, under- 
stood in the sense of a duty obliging States to accord a durable solution. 
Non-refoulement has to that extent become divorced from the notion of 
asylum; that has been the price demanded by States in otherwise accepting the 
obligation to admit to their territories large numbers of asylum-seekers."54 
One consequence of this development has been the gradual conceptualisation 
and articulation, under the label of "temporary refuge",55 of a long-standing 
de facto practice of States5'j when faced, in particular, with a sudden, large- 
scale influx of refugees or displaced persons. This practice might be summar- 
ised as emergency admission on a provisional basis, solely with a view 
towards the provision of a safe-haven and without commitment concerning 
permanent or  long-term residence in the country of refuge.57 The Executive 
Committee of the UNHCR has, so far, stopped short of explicitly endorsing 
the institution of temporary refuge,58 largely, it would seem, because of a 
mixture of terminological squabbles59 and concerns that the formalisation of 
the practice of States in granting temporary, as opposed to permanent, refuge 
might be counter-productive in "legitimising" attitudes of lesser, rather than 
greater, effort on the part of States in the provision of protection to persons in 
need.60 Still, in 1981, the Committee adopted, in essence, the substantive 
contents of the Australian proposals on temporary refuge,61 st~,essing, in 
particular, the need for States of first refuge in situations of rliass influx to 
grant admission to their territory preferably on a permanent, but at least on a 
temporary, basis." Subsequently endorsed by the General A s ~ e m b l y , ~ ~  these 

54. Goodwin-Gill "Non-Refoulement", fn 5 above. 1-2. 
55. A number of alternative formulations have been advanced to refer to the concept. including 

"temporary asylum", "provisional asylum", "first asylum", "temporary residence", "safe- 
haven", etc. See generally Martin "Introductory Paper on New Developments in Refugee 
Law and Current Problems: Asylum Concept; Solidarity; and the Concept of Burden- 
Sharing" (unpublished, Symposium on the Promotion. Dissemination, and Teaching of 
Fundamental Human Rights of Refugees, Tokyo 1981). For a number of reasons, including 
primarily the desirability. legally andpsychologically, of clearly differentiating between the 
limited nature (in terms of the duration of the commitment so made) of such "emergency" 
admissions and the permanent or, at least, long-term character of the residence normally 
associated with the granting of "asylum" (in the proper sense of the term), the terminology 
"temporary refuge" would indeed appear to be the most appropriate one. See Coles 
"Temporary Refuge", fn 43 above, 7-12; ibid. Expert Group Paper, fn 16above, 15-17. 

56. Goodwin-Gill "Non-Refoulment", fn 5 above, 9. For a detailed study of a number of 
instances of "temporary refuge" in State practice, see Coles, Expert Group Paper. fn 16 
above, 7-10. 

57. On the concept of temporary refuge generally, see Coles "Temporary Refuge", fn 43 above: 
ibid. Expert Group Paper, fn 16 above. See also Goodwin-Gill "Non-Refoulement", fn 5 
above; Report on the Meeting of the Expert Group on Temporary Refuge in Situations of 
Large-Scale Influx. Sub-committee of the Whole on International Protection, Executive 
Committee of the High Commissioner's Programme, UN Doc EClSCPl16 (1981) 
[hereinafter cited as Temporary Refuge Expert Group Report]; Martin. fn 55 above. 

58. Goodwin-Gill "Non-Refoulement", fn 5 above. 8-9. 
59. Martin, fn 55 above, et seq. 
60. Ibid, 4-5. 
61. Ibid. 5. 
62. "1. In situations of large-scale influx, asylum seekers should be admitted to the State in 
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principles confirm the (pragmatically necessary) separation of emergency 
admission from the provision of permanent refuge;64 for while admission by 
virtue of the obligation of non-refoulement may generate a prima facie expect- 
ation of approval of long-term residence by application of the concept of 
asylum in the context of individual refugees or manageably small groups, it 
would seem that "in the case of the large-scale movement of asylum-seekers . . . 
no such presumption may be made."65 

Burden-sharing as a functional necessity 
The difficulties faced by countries of refuge, particularly in a situation of 

mass influx, cannot, however, be disregarded, and some form of 
international assistance must necessarily be an integral part of the overall 
refugee policy, if there is to be a reasonable prospect of getting States not only 
to accept formally an unqualified first phase refuge obligation, but, more 
importantly, to abide by it in practice. Burden-sharing, certainly in cases of 
large-scale refugee movements, is a virtual sine qua non for the effective 
operation of a comprehensive non-refoulement policy intended to ensure safe 
havens for all fugitives from political persecution or other man-made or 
natural disasters.66 

International co-operation, however, cannot stop merely at the provision 
of financial and technical assistance in the first stage to alleviate the social and 
economic problems a sudden mass influx of refugees may create for countries 
of first refuge. Both phases of refugee protection constitute a necessary 
continuum, and the willingness of non-directly-affected States to participate 
meaningfully in the second-phase provision of so-called "durable solutions" 
may, in fact, be even more critical for the success of an international refugee 

The first-stage burden on countries of refuge, while undoubtedly 
considerable and therefore deserving of international attention, may never- 

which they first seek refuge and if that State is unable to admit them on a durable basis, it 
should always admit them at least on a temporary basis . . . 2. Inallcases the fundamental 
principle of non-refoulement - including non-rejection at the frontier - must be 
scrupulously observed." The Executive Committee's Report then goes on to approve a 
series of minimum standards of treatment of "temporarily admitted" asylum seekers 
"pending arrangements for a durable solution." Report on the Thirty-Second Session of the 
Executive Committee of the High Commissioner's Programme, UN Doc AIAC. 961601 
(19811, para 57(2)(II)(A) and (B). Despite the somewhat puzzling discrepancy in the 
terminology utilized in the first ("should") and second ("must") paragraphs of the statement 
of principle, exposing it to possible arguments concerning the mandatory intent of the first 
part, it would appear that, in the absence of specific provision for grounds of exculpation. 
the net result of the statement taken as a whole would be, in the light of the unqualified 
nature of the second paragraph, to impose apositive obligation upon States to grant at least 
temporary admission to persons in need of protection. even in situations of mass influx. 
and irrespective of the burden so generated. 

63. UN General Assembly Resolution 361125, UN Doc AlRES/36/125 (1981 ). 
64. "In attaining its present universal and peremptory character. non-refoulernent has cut itself 

off from asylum in the sense of durable solution". Goodwin-Gill "Non-Refoulement", fn 5 
above, 9. 

65. Ibid. 
66. Coles. Expert Group Paper. fn 16 above, 27: ibid, "Large-Scale Influx", fn 13 above. 22. 
67. Ibid. Expert Group Paper, fn 16 above. 27. 
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theless be of a relatively temporary nature only, and the main concern of 
States directly affected by mass movements of refugees seems to be the 
danger, once they have admitted the flow of refugees to their territory, of 
being saddled with them for an undetermined period of time. This risk, and 
the potential accompanying it for a much more far-reaching impact upon the 
social, economic and political fabric of their country, may in certain circum- 
stances indeed represent a greater incentive for disregard of their obligation 
of non-refoulement than the immediate burdens initial admission would 
impose upon them. International solidarity, therefore, must go beyond the 
facile provision of financial assistance by a group of rich nations to countries 
initially affected by the refugee problem at hand, and, of necessity, must carry 
over into the second stage of refugee protection. Emergency provision of safe 
havens for victims of persecution and the organisation of durable solutions 
for the situation are complementary elements of an integrated international 
refugee policy, and burden-sharing must operate, where required, at both 
levels.68 

Durable solutions may, essentially, take one of three forms: voluntary 
repatriation, local settlement or resettlement in a third country. Voluntary 
repatriation. while clearly the best solution whether from the point of view of 
the refugees themselves, the country of initial refuge or the wider world 
community, tends unfortunately to be the least available one in the case of 
genuine "political" refugees - certainly in the relatively s h ~ r t - t e r m . ~ ~  Local 
settlement and integration in the country of initial refuge is generally regar- 
ded as the next best thing, as it avoids further uprooting of the refugee and 
may reduce the financial burden he represents for the world community. The 
availability of this solution, however, is very much dependent on the cir- 
cumstances prevailing in the country of first refuge and would certainly 
appear to be only of marginal relevance in a situation of mass influx of 
refugees which the host country may be unable to cope with. The least 
desirable but, in certain circumstances, clearly the only available long-term 
solution, is resettlement in third countries, preferably within but, if need be, 
outside the refugee's region.'" 

Either of these three durable solutions may require international assistance 
to a greater or lesser degree (the first two primarily in terms of financial and 

68. Ibid. 11. See also Temporary Refuge Expert Group Report. fn 57 above. para 43(c) & (dl. 
69. Because of the "political" nature of the persecution of which "genuine" refugees are the 

actual o r  threatened victims, their position is by and large the result of direct or indirect 
government policy; their situation is, therefore. generally one of long-term (if not 
indefinite) duration. Only in the rather rare instances where the refugee exodus is shortly 
followed by a change in the authority structures of their State of origin (as was the case. eg. 
in relation to  Bangladesh) could voluntary repatriation within a reasonable period of time 
provide the final solution to the problem. Displaced persons fleeing the ravages of civil war 
o r  natural disaster, on the other hand. may generate this type of short-term situation more 
readily, as  a rapid end to  the conflict or international disaster relief alleviating the effects of 
the natural catastrophe that sent them across the borders. may facilitate their speedy return 
to  their country of origin. See Feliciano, fn 6 above. 29-30.32. 

70. See generally Coles. Expert Group Paper. fn 16 above. 2 4 2 7 ;  San Remo Background 
Paper. fn 5 above. 32-40. 
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material a s~ i s t ance~~) .  but it is particularly in relation to the last one that 
burden-sharing plays an indispensable role. Indeed, in the absence of an 
established pattern of international co-operation in the speedy provision of 
resettlement places for refugees admitted on a temporary basis by countries of 
first refuge unable or unwilling to allow local settlement of all or some of the 
refugees, these countries are unlikely to act in accordance with the non- 
refoulement principle and the danger of seeing them either turn back refugees 
at their borders, or even send back refugees already admitted, increases 
dramatically. 72 

It is clearthat the nations of the world are. at this point, unwilling to accept 
a clear, individual obligation to grant permanent asylum to refugees; yet 
resettlement outside the refugee's country of origin is, in many circumstances, 
a necessary element of the overall solution to the problem. Second-stage 
measures, therefore, must be seen as part of a joint responsibility of the world 
community, in which each nation must share to the best of its abilities. 
Without the back-up of a reliable prospect of international co-operation in 
the provision of durable solutions, the overall international refugee policy 
will undoubtedly break down at the stage of initial admission for temporary 
refuge in directly affected countries, as the latter will be reluctant to run the 
risk of ending up with a permanent or semi-permanent refugee p ~ p u l a t i o n . ~ ~  

This functional necessity for burden-sharing in both stages of refugee 
protection (through financial assistance to countries of first refuge, and 
financial assistance and, where necessary, provision of resettlement oppor- 
tunities for the achievement of durable solutions) goes further. however, than 
a purely pragmatic approach towards resolution of the problem. Indeed, it 
may be seen to proceed from the very nature of the system under which 
international law still operates. The essentially decentralised structure of the 
community of nations, characterised by an almost total lack of integrated 
mechanisms for the promulgation, application and enforcement of the legal 
norms governing it, results in a system of law which, of necessity, must rely 

71. See Report of the Working Group on the UNHCK Fund for Durable Solutions. txecut~ve 
Committee of the High Commissioner's Programme. 31st Session. UN Doc AIAC. 961582 
( 1980). 

72.  "The international misunderstanding or  underestimation of the problems which can arise 
for countries of refuge can contribute significantly to the undermining of the protection 
system. If States feel unsupported in dealing with difficult mass flow situations because of 
the lack of appreciation or concern for their difficulties. they will inevitably be tempted to 
fall back on  the right. which has been asserted by many of them in the past. to take whatever 
action they deem necessarq to defend national security or to safeguard the local populat~on. 
In such situations. they may admit o r  refrain from expulsion only on the basis of explicit 
guarantees by other countries to resettle the asylum-seekers within a specified time or at an 
agreed rate of resettlement." San Remo Background Paper. fn 5 above. 10. See also 
Feliciano. fn 6 above. 13. 

73. "The difficulties which States perceike in mass flow situations may also reflect their lackof 
confidence in the adequacq of the existing international arrangements for handling mass 
flow situations. Their concern may be more than that they may not receive enough food. 
clothing and medicine to  meet their requirements: they may fear that they will be left 
without adequate international support in finding or  providing satisfactory long-term 
solutions where these are not readily obtainable." San Remo Background Paper. fn 5 
above. 12. See also Feliciano. fn 6 above. 23. 
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primarily on voluntary compliance and perceived self-interest by its 
members. Accordingly, in this context, burden-sharing, which, as was indi- 
cated above, is a virtual prerequisite for a reasonable degree of compliance 
with the non-refoulement norm, must be viewed as an essential component of 
the legal framework upon which respect for that obligation of non-refoulement 
is based. 74 

The moral and legal foundations of burden-sharing 
Burden-sharing, however, is not just afunctional necessity for the proper 

operation of an effective international refugee policy. The concept is based on 
a number of humanitarian and moral  consideration^,^^ and, if viewed in its 
proper context, may be said to be steeped in both UN Charter law and in 
general international law. 

The humanitarian nature of burden-sharing in providing solutions to the 
plight of refugees hardly needs to be expanded upon. The primary consider- 
ation, from this perspective, has to be the achievement of a humane, lasting 
solution to the problem, and, as indicated above, in certain circumstances, 
the provision of resettlement places in a number of third countries appears to 
be the only way out. The concept, however, seems to have a wider moral1 
philosophical basis as well, whether it is seen in terms of financial assistance 
to directly affected countries or in terms of resettlement opportunities. 
Particularly since the creation of the United Nations and the rapid emergence 
of a large number of lesserdeveloped countries as a result of the post-1945 
decolonisation process, there appears to have been a renewed injection of 
moral content in the legal norms governing the world community. Not only 
has the concept of jus cogens - representing a formal, if not necessarily a 
substantive, return to certain notions of natural law - been gradually 
assimilated as an integral part of the legal structure of the international 
community, but a large number of norms representing clear moral value 
judgments have gained increasing recognition on the international scene. 
Self-determination is a typical example of this evolution, and it can equally be 
said to have been a central element in such other developments as the 
international human rights movement, the campaign against apartheid and 
racial discrimination, and even the UN Charter ban on aggression and the use 
of force. In particular, there appears to have emerged a new, underlying 
philosophy of international co-operation which one could, somewhat 
vaguely, describe as the obligations of the fortunate vis-a-vis the less fortu- 
nate members of the world community, with an almost dogmatic recognition 

74. See Note on the Round Table of Asian Experts on International Protection of Refugees and 
Displaced Persons, Executive Committee of the High Commissioner's Programme. 31st 
Session. UN Doc AIAC. 9611NF. 162 (1982), para 6. See also San Remo Background 
Paper, fn 5 above, 32: Coles. Expert Group Paper, fn 16 above, 29: ibid. "Large-Scale 
Influx". fn 13 above. 21; ibid, "Temporary Refuge", fn 43 above, 15. 

75. ". . . [Tlhe jurisprudential basis of international refugee law was the concept of common 
humanity and the responsibility of the international community to preserve human life. to 
promote the well-being of all men. to diminish human suffering and to assist States in 
providing protection and assistance to refugees." San Remo Working Group Report - 
Asia, fn 8 above. 15. 
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of the former's responsibility to assist the latter in overcoming their handi- 
caps. The activities of the United Nations and of its specialised agencies in the 
field of industrial development and economic assistance, the efforts of such 
organs as UNCTAD at reshaping the international trading system in a 
direction more favourable to the Third World, the concept of the common 
heritage of mankind with its emphasis on providing otherwise inaccessible 
benefits to the lesser developed countries and the special concessions and 
privileges accorded these same countries in various other parts of the "new" 
Law of the Sea, are all examples of the "new morality" that is shaping 
contemporary international law. Indeed, equity and redistribution seem to 
have been elevated to the status of overriding moral or even legal principles. 
Seen in this context, burden-sharing in refugee matters is but another 
expression of what may by now have become a fundamental grundnorm. It 
should certainly not be seen as a revolutionary departure from the normal 
pattern of inter-state transactions: it merely represents one more facet of the 
new principle of global equity whereby those nations that have the necessary 
means are expected to assist those that do not. Specifically in relation to 
refugees, the notion is, in fact, not new at all. Year after year the reports of the 
UNHCR reveal how its operations are largely financed by countries that are 
not directly affected (whether as countries of first refuge or of permanent 
resettlement) by the refugee situations with which the High Commissioner is 
dealing. The financial contributions of the Western nations to, for example, 
the programmes the UNHCR runs in Africa (where the need is, primarily, for 
financing of temporary refuge, local settlement and voluntary repatriation 
schemes, with little if any resettlement in third countries, certainly outside 
A f r i ~ a ) ~ ~  provide tangible evidence of the acknowledgement in State practice 
of the concept of international co-operation in this field.77 

The possible status of burden-sharing as a positive legal obligation upon 
States, on the other hand, is a rather more controversial proposition. There is 
no denying that, but for a fleeting reference in its Preamble,78 the 1951 
Convention fails to establish clearly such a duty, though Article 35 encom- 
passes a somewhat imprecise undertaking on the part of the Contracting 
States "to co-operate with the Office of the United Nations High Commis- 
sioner for Refugees . . . in the exercise of its functions . . . ."79 Quite apart from 
the 1951 Convention, however, the very existence of the Office of the UN 

76. See, eg, the International Cpnference on Assistance to Refugees in Africa (ICARA). 9-10 
April 1981, at which over US$572 million in assistance was pledged by more than 50 States 
and the EEC. Report of the Secretary General. International Conference on Assistance to 
Refugees in Africa. 37 UNGAOR. UN Doc A1371522 (1982). 

77. The earliest reference to "burden-sharing" may. in fact. be found in statements made by 
representatives of Western nations. invoking the concept in an attempt to spread the 
financial burden of contributing to the UNHCR's operations over a larger number of 
countries. See. eg, Report on the 26th Session of the Executive Committee of the High 
Commissioner's Programme. UN Doc AIAC. 961521 (1975). paras 23. 28; Report on the 
27th Session of the Executive Committee of the High Commissioner's Programme, UN DOC 
AIAC. 961534 (1976). paras 28, 127. 

78. See fn 33 above. 
79. Art 35(1). 1951 Convention. 
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High Commissioner must be taken to have resulted, for the members of the 
United Nations, in a number of obligations in respect of matters within the 
Office's c o m p e t e n ~ e . ~ ~  Established as a subsidiary organs1 by resolution of 
the General A s s e r n b l ~ , ~ ~  the UNHCR is an integral part of the UN system and 
conducts activities which all Member States are expected to support. and 
participate in, in good faith by virtue of their obligations under Chapter IX 
(International Economic and Social Co-operation) of the Charter.83 The 
obligations for Member States of the United Nations implicit in the creation 
of the UNHCR and in the regular re-enactment of its Statute by the General 
A s ~ e m b l y , ~ ~  must be seen to include at least participation to a reasonable 
extent in the financing of the Office and of the operations it conducts in 
accordance with its mandate. Moreover, as one of the primary functions of 
the Office is to assist in the provision of durable solutions, including, where 
appropriate, resettlement in third countries,U5 it is arguable that a somewhat 
undefined obligation rests upon Member States also to participate to a 
reasonable extent in any resettlement scheme the UNHCR may deem neces- 
sary in the circumstances. If the Universal Declaration of Human Rights 
indeed represents an interpretative elaboration of pre-existing, conventional 
norms of conduct already obligatory upon UN Member States by virtue of 
their ratification of the Charter, failure on the part of Member States actively 
to support a resettlement scheme by the provision of a suitable number of 
resettlement places could amount to a violation of Article 14 of the Declar- 
ationu6 and, accordingly, of the UN Charter. For if the individual's "right to 
seek and to enjoy" asylum is to have any reality at all, it has to have its 
counterpart at least in a collective obligation on the part of the United 
Nations, an obligation which, itself, can only be fulfilled provided it is backed 
up by a subsidiary duty upon Member States, by virtue, primarily, of Article 
56 of the Charter, to bear an equitable share of that burden. H7 More recently, 
of course, the principle of burden-sharing was explicitly, albeit in rather 
cautious terms. endorsed by the General Assembly in its 1967 Declaration on 
Territorial Asylum. u8 

80. Compare Opening Statement by the UN High Commissioner for Refugees to the Thirty- 
Third Session of the Executive Committee of the High Commissioner's Programme. UN 
Doc AIAC. 961614 (1982). Annex. 6. 

81. See Art 22. UN Charter. 
82. UNGA Res 319 (IV) of 3 Dec 1949 and 428 (V) of 14 Dec 1950 
83. Article 56. in particular. provides that "[all1 Members pledge themselves to take joint and 

separate action in co-operation with the Organisation for the achievement of the purposes 
set forth in Article 55" (emphasis added). Article 55 specifies. in part. that "the United 
Nations shall promote . . . (c) universal respect for. and observance of. human rights and 
fundamental freedoms for all without distinction as to  race, sex, language. or religion."See 
also Art l(3). 

84. The Office was originally set up for a limited time expiring on 31 December 1953. See para 
5. Statute of the Office of the United Nations High Commissioner for Refugees. Annex to 
UNGA Res 428 (V)  of 14 Dec 1950. 

85. See. in particular, ibid. paras 8(b) and (d). and 9. 
86. See fn 27 above. 
87. Compare fn 71-74 above and accompanying text. 
88. Article 2(2) of the Declaration. note 31 above. provides: "Where a State finds difficulty in 

granting or  continuing to  grant asylum. States individually or  jointly or through the Un~ted 
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That burden-sharing is, by now, an integral part of the working principles 
governing refugee policy at the UN level, is thus no longer questionable. The 
1967 Declaration, however, suffers from the same defect as the 1948 Univer- 
sal Declaration on Human Rights in being a General Assembly Resolution 
and, therefore, formally a recommendatory, non-binding instrument only. 
T o  what extent, on the other hand. it may constitute a mandatory norm of 
conduct, requires further analysis of operational and verbal State practice in 
this field. 

That the nations of the world have participated on a major scale in 
co-operative efforts to solve refugee problems is unquestionable. The very 
creation of the Office of the UNHCR and the financial support provided for 
its operations by various States over the years provide ample evidence of 
co-operation by non-directly affected States. In terms of resettlement in third 
countries, particularly in relation to situations of mass influx of refugees, the 
success of such UN efforts as the July 1979 Geneva Meeting on Refugees and 
Displaced Persons in South-East Asia,xg at which resettlement pledges by 
third countries were more than doubled, conclusively demonstrates the 
acknowledgement by States of the need for international solidarity. 

This conclusion is clearly reinforced by the recognition given in the United 
Nations to the central role the principle has to play in the international 
protection of refugees. Whether in relation to participation in the financing of 
assistance to countries of first refuge, or in terms of co-operation in the 
provision of sufficient resettlement places for the achievement of durable 
solutions in situations of large-scale refugee flows, the concept appears to 
have obtained the nearly unanimous endorsement of the UN member~h ip .~~  

Nations shall consider. in a spirit of international solidarity. appropriate measures to 
lighten the burden on that State." 

89. See generally Meeting on Refugees and Displaced Persons in South-East Asia Convened by 
the Secretary-General of the United Nations at Geneva, on 20 and 21 July 1979, and 
Subsequent Developments. Report of the Secretary-General. UN Doc A1341627 (1979). See 
also Report on the Resettlement of Refugees. Executive Committee of the High 
Commissioner's Programme. 31st Session, UN Doc AIAC. 961580 (1980) and Corr. 1: 
Report on the Resettlement of Refugees. Executive Committee of the Kigh Commissioner's 
Programme, 32nd Session. UN Doc AIAC. 961595 (1981): Report on the Resettlement of 
Refugees, Executive Committee of the High Commissioner's Programme. 33rd Session, 
UN Doc AIAC. 961607 (1982). 

90. See generally Report on the 27th Session of the Executive Committee of the High 
Commissioner's Programme. U N  Doc AIAC. 861534 (1976). para 71: Report on the 28th 
Session of the Executive Committee of the High Commissioner's Programme, UN Doc 
AIAC. 961549 (1977). paras 17. 77. 81. 101: Report on the 29th Session of the Executive 
Committee of the High Commissioner's Programme. UN Doc AIAC. 961559 (1978). para 
118: Report on the 30th Session of the Executive Committee of the High Commissioner's 
Programme. UN Doc AIAC. 961572 (1979). paras 21, 22. 29. 30. 50: Report of the 32nd 
Session of the Executive Committee of the High Commissioner's Programme, UN Doc 
AIAC. 961601 (1981). paras 79.85: Report on the 33rd Session of the Executive Committee 
of the High Commissioner's Programme. UN Doc AIAC. 961614 (1982), para 96. See also 
Report on the Meeting of the Sub-committee of the Whole on International Protection, 
Executive Committee of the High Commissioner's Programme. 30th Session, UN Doc 
AIAC. 961571 (1979). paras 10. 24(2)(a) and (b); Report on the Meeting of the Sub- 
committee of the Whole on International Protection. Executive committee of the High 
Commissioner's Programme. 31st Session, UN Doc AIAC. 961586 (1980), para 36(2)(ii); 
Report on the Meeting of the Sub-committee of the Whole on International Protection. 
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Particularly in more recent years, and undoubtedly largely as a result of the 
dramatic situation that has developed in South-East Asia, attention has been 
focused on the problems faced by countries of first refuge,91 and recognition 
has been given to the indispensable role burden-sharing must play in making 
it reasonably feasible for these countries to continue to abide by their basic 
non-refoulement 0bligations.~2 Decisions of such bodies as the Executive 
Committee of the UN High Commissioner's Programme have further 
emphasised the vital importance of international co-operation, both in terms 
of financing and re~ett lement,~~ and the concept is constantly being stressed 

Executive Committee of the High Commissioner's Programme, 32nd Session, UN Doc 
AIAC. 961599 (1 98 1 ), paras 3, 16,20. The central role burden-sharing has come to play in 
the effective operation of the international protection function is further highlighted by the 
numerous references to the concept in the statements of national representatives in. for 
example, the 1978 and 1979 debates of the Third Committee of the General Assembly - 
not a single voice. in fact, was raised questioning the relevance or validity of the principle. 
For statements by national representatives, see, eg, 33 UNGAOR, 3rd Committee, 
Summary Records, UN Doc AIC. 3133lSR.43 (1978), paras 16, 17, 19,20,21 (Thailand); 
ibid, paras 29, 30 (Netherlands); ibid, UN Doc AlC.3133lSR.45 (1978), paras 40. 41 
(Singapore); ibid, paras 51, 52, 55 (Phillippines); ibid, para 60 (Iran); ibid, para 77 
(Indonesia); 34 UNGAOR, 3rd Committee, Summary Records, UN Doc AlC.3134lSR.42 
(19791, paras 23, 26 (Phillippines); ibid, paras 35, 40 (Thailand); ibid, UN Doc AlC.31341 
SR.43 (1979), para 23 (Italy); ibid, UN Doc AIC.31341SR.44 (1979), para 40 (Fed. Rep. 
Germany); ibid, para 46 (Australia); ibid, para 53 (New Zealand); ibid, paras 59. 60 
(Malaysia); ibid, para 63 (Canada); ibid, UN Doc AlC.3134lSR.45 (19791, para 2 (Belgium); 
ibid, para 22 (Israel); ibid, paras 45, 50 (U.K.); ibid, para 54 (Bangladesh); ibid, para 57 
(Greece); ibid, UN Doc AIC.3134lSR.46 (1979), para 15 (Japan); ibid, paras 27, 28 
(Indonesia); ibid, paras 44,45,46 (Nigeria); ibid, para 49 (Swaziland). See also Meeting on 
Refugees and Displaced Persons, fn 89 above, Appendix to Annex 1, paras 4,5(a) and (j). 
Compare Manila Declaration on the International Protection of Refugees and Displaced 
Persons, Executive Committee of the High Commissioner's Programme, 31st Session, UN 
DOC AIAC. 96lINF. 162 (1980), Annex I, at 2. 

91. See generally Report on the 27th Session of the Executive Committee of the High 
Commissioner's Programme, UN Doc AIAC. 961534 (1976). para 107; Report on the 28th 
Session of the Executive Committee of the High Commissioner's Programme, UN Doc 
AIAC. 961549 (1977), paras 22, 23, 64; Report on the 29th Session of the Executive 
Committee of the High Commissioner's Programme, UN Doc AIAC. 961559 (1978), paras 
23,24,25,27,57,84,94,95; Report on the 30th Session of the ExecutiveCommittee of the 
High Commissioner's Programme, UN Doc AIAC. 961572 (1979), paras 22, 27, 50, 114. 
See also Report on the Meeting of the Sub-committee of the Whole on International 
Protection, Executive Committee of the High Commissioner's Programme, 30th Session, 
UN Doc AIAC. 961571 (1979), paras 10, 22, 24(2)(a) and (b); Note on International 
Protection, Executive Committee of the High Commissioner's Programme, 31st Session, 
UN Doc AIAC. 961579 (1980), para 1. 

92. See generally Report on the 27th Session of the Executive Committee of the High 
Commissioner's Programme, UN Doc AIAC. 961534 (19761, para 77; Report on the 29th 
Session of the Executive Committee of the High Commissioner's Programme, UN DOC 
AIAC. 961559 (1978), para 12. But see, Report on the 30th Session of the Executive 
Committee of the High Commissioner's Programme, UN Doc AIAC. 961572 (1979), paras 
50, 51; Report on the Meeting of the Sub-committee of the Whole on International 
Protection, Executive Committee of the High Commissioner's Programme, 31st Session, 
UN Doc AIAC. 961571 (1979), paras 8,9.  See also ibid, para 21. 

93. See, eg, Report on the 26th Session of the Executive Committee of the High 
Commissioner's Programme, UN Doc AIAC. 961521 (1975), para 49(h); Report on the 27th 
Session of the Executive Committee of the High Commissioner's Programme, UN Doc 
AIAC. 961534 (I 976), paras 50(f), 87(h)(ii), 129(c) and (d); Report on the 28th Session of the 
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as an essential element of effective refugee protection by the High Commis- 
sioner himself.94 Both the UN Secretary-Generalg5 and the General 
AssemblysG have endorsed the principle, and it appears, in one formulation or 
another, in nearly every recent draft convention, whether private or 
governmental, concerning territorial asylum.97 On a regional level, the con- 

Executive Committee of the High Commissioner's Programme, UN Doc AIAC. 961549 
(1977), paras 36(f), 105(d); Report on the 29th Session of the Executive Committee of the 
High Commissioner's Programme, UN Doc AIAC. 961559 (1970  paras 68(l)(e), 120(d) 
and (e); Report on the 30th Session of the Executive Committee of the High Commissioner's 
Programme, UN Doc AIAC. 961572 (1979), paras 130(B)(b), and (D)(e) and (f); Note on 
International Protection, Executive Committee of the High Commissioner's Programme, 
3 1st Session, UN Doc AIAC. 961579 (1980), para 1; Report on the 31st Session of the 
Executive Committee of the High Commissioner's Programme, UN Doc AIAC. 961588 
(19801, para 48(4)(a); Report on the 32nd Session of the Executive Committee of the High 
Commissioner's Programme, UN Doc AIAC. 961601 (19801, paras 57(2)(IK3) and (IV). 

94. See, eg, Report on International Protection, Executive Committee of the High 
Commissioner's Programme, UN Doc AIAC. 961527 (1976), para 56; Report on the 
Resettlement of Refugees, Executive Committee of the High Commissioner's Programme, 
UN Doc AIAC. 961529 (1976), paras 13, 14, 15; Note on International Protection, 
Executive Committee of the High Commissioner's Programme, UN Doc AIAC. 961538 
(1977), para 17: Report on the Resettlement of Refugees, Executive Committee of the High 
Commissioner's Programme, UN Doc AIAC. 961543 (1977), paras 16, 31; Report on the 
28th Session of the Executive Committee of the High Commissioner's Programme, UN Doc 
AIAC. 961549 (19771, para 12; Note on International Protection, Executive Committee of 
the High Commissioner's Programme, UN Doc AIAC. 961555 (1978), para 19(a); Report 
on the Resettlement of Refugees, Executive Committee of the High Commissioner's 
Programme, UN Doc AIAC. 961556 (1978): paras 29,30,31,32,35; Note on International 
Protection, Executive Committee of the High Commissioner's Programme, UN Doc 
AIAC. 961567 (1979), paras 3,lO; Establishment of a UNHCR Fund for Durable Solutions, 
Executive Committee of the High Commissioner's Programme. UN Doc AIAC. 961569 
(19791, paras 3, 11, 12, 14; Statement by the UN High Commissioner for Refugees. 33 
UNGAOR, 3rd Committee, Summary Records, UN Doc AlC.3133lSR.43 (1978), para 7: 
ibid. 34 UNGAOR, 3rd Committee, Summary Records, UN Doc AlC.3134lSR.42 (19791, 
para 5; Meeting on Refugees and Displaced Persons, note 89 above, Annex I ,  paras 2.36, 
37(c), 39, 41; Note on International Protection, Executive Committee of the High 
Commissioner's Programme, UN Doc AIAC. 961609 (1982), para 13; Opening Statement 
by the UN High Commissioner for Refugees to the 33rd Meeting of the Executive 
Committee of the High Commissioner's Programme, UN Doc AIAC. 961614 (1982). 
Annex, 2. 

95. See, eg, Meeting on Refugees and Displaced Persons, fn 89 above, paras 10,12.43,44,45, 
5n. 5 1  

96. See, eg, UNGA Res 34/62 of 29 Nov 1979, Preamble, para 3, and operative para 5; UNGA 
Res 361125 of 26 Jan 1982, operative para 3. See also fn 88 above. 

97. See Preamble, para 1, 1965 Plan for Distribution of Asylum-Seekers. in Grahl-Madsen, 
Asylum, fn 26 above, 149: Art 5, 1972 Carnegie Endowment Draft. fn 43 above; Art l(c), 
1972 ILA Draft, fn 43 above; Art 4,1975 Grahl-Madsen Draft, fn 43 above; Art 5,1975 UN 
Group of Experts Draft, fn 43 above; Art 8, 1976 NGO Draft, fn 43 above; Art 5. 1977 
Grahl-MadsenlMelander Draft, fn 43 above; Art 6, 1979 Grahl-Madsen Proposed 
Protocol, fn 43 above. Most recent academic treatments of the question have, similarly, 
stressed the importance of burden-sharing for the proper functioning of the system of 
international protection in a situation of mass influx of refugees. See, eg, Grahl-Madsen, 
Asylum, fn 26 above, 58-59,78-79;Feliciano, fn 6 above, 23; Co1es"TemporaryRefuge". fn 
43 above, 12-13, 14, 15-21; ibid, "Large-Scale Influx", fn 13 above, 22-25; ibid, Expert 
Group Paper, fn 16 above, 27-29; Goodwin-Gill "Non-Refoulement", fn 5 above, 10-1 I. See 
also Report of the Nansen Symposium, fn  39 above, 92-93; San Remo Background Paper, 
fn  5 above, 4043;  San Remo Working Group Report - Asia, fn 8 above, 15-16; San Remo 
Round Table Report, fn 5 above, 3 4 .  
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cept was the subject of a Council of Europe resolutiong8 and, in Africa, was 
elevated to the status of a formal treaty obligation for the parties to the 1969 
OAU Convention Governing the Specific Aspects of Refugee Problems in 
Africa. 99 

Scope of the burden-sharing obligation 
The consistent, widespread pattern of recognition of the validity of the 

principle of burden-sharing in refugee protection, coupled with its repeated 
application in State practice, seems to leave little room indeed for doubt 
concerning the legal nature of the principle. and its binding character for 
States,' at least within the framework of UN Charter law. Given the con- 
siderable destabilizing effect which mass movements of populations may 
have on the countries affected, burden-sharing in a situation of massive 
refugee flow could even be seen as an essential component of a State's Charter 
obligations in relation to the primary purpose of the United Nations: the 
maintenance of international peace and s e c ~ r i t y . ~  Though the link between 
the two concepts might, at first glance, appear excessively remote, the threat 
to regional or  global peace represented by persistent, unresolved large-scale 
refugee problems should not be underrated. This point can be illustrated by 
reference to such examples as the strained relations between Vietnam and its 
ASEAN neighbours (including the Vietnamese military incursions into 
Thailand), the Palestinian refugee issue or the Cyprus question. One could 
also point to the "self-defence" rationale at one point invoked by India as a 
justification for its intervention in the Bangladesh sece~sion.~ The General 
Assembly itself, in fact, has stressed the link between the two areas of 
concern, emphasising the potential impact massive refugee movements may 

98. Operative para 4, Council of Europe Committee of Ministers Resolution (67114 on Asylum 
to  Persons in Danger of Persecution, reprinted in Grahl-Madsen. Asvhrm, fn 26 above. 160. 

99. Article II(4) of the 1969 OAU Convention. fn 9 above. provides: "Where a Member State 
finds difficulty in continuing to grant asylum to refugees. such Member State may appeal 
directly to other Member States and through the OAU. and such other Member Statesshall 
in the spirit of African solidarity and international co-operation take appropriate measures 
to lighten the burden of the Member State granting asylum" (emphasis added). The 
principle was reiterated and further emphasised in the recommendations adopted by the 
regional Conference on the Situation of Refugees in Africa (Arusha. Tanzania, May 1979). 
See Report of the Conference on the Situation of Refugees in Africa. Executive Committee 
of the High Commissioner's Programme. UN Doc AIAC. 9611NF. 158 (1979), at 8. paras 8. 
9. The conclusions reached by the above Conference were officially endorsed by the OAU 
Council of Ministers (OAU Doc CMIRes. 727-XXXI11. operative paras 2.5.6. reprinted in 
UN Doc A1341552) and, in turn, by the UN General Assembly in Resolution 34/60 of 29 
Nov 1979, Preamble. para 8. 

1. Coles "Temporary Refuge". fn 43 above. 19. 
2. San Remo Background Paper. fn 5 above. 43: Aga Khan. Study on Massive Exoduses. fn 5 

above. para 114. See also Statement by Mr Jalonek (Fed Rep of Germany) in the Special 
Political Committee of the General Assembly. UN Doc AISPCI35ISR. 43 (1980). para 5. 
See generally Secretary General's Report on Refugee Flows, fn 6 above. 

3. See, eg, Statement by Prime Minister Indira Gandhi in the Indian Parliament. 24 May 
1971. cited in Nanda "Self-Determination in International Law: The Tragic Tale of Two 
Cities - Islamabad (West Pakistan) and Dacca(East Pakistan)". (1972) 66 AJIL321.334& 
fn 4. 
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have on the regional and global maintenance of international peace and 
security, in its consideration of motives for the contemplated establishment 
of a Group of Governmental Experts on International Cooperation to Avert 
New Flows of Refugees. 

The issue, accordingly, would appear to be not so much one of principle as 
one relating to the translation of a broadly framed obligation into specific 
measures. In keeping with the persistent adherence by States to the traditional 
notion of asylum as a right, not a duty, and the concommitant lackof specific 
obligations upon any one State beyond the basic duty of non-refoulement, 
burden-sharing is at best an ill-defined concept of an essentially collective 
nature. All burden-sharing really requires is that the nations of the world, as a 
group, achieve a given result: the provision of material assistance to, and 
where necessary the removal of excessively burdensome refugee populations 
from the territory of, countries of first r e f ~ g e . ~  The obligations of individual 
States are thus by definition indirect and, one would say, not susceptible to a 
priori determination with any degree of specificity. The phraseology utilized 
in various draft instruments covering the subject has almost invariably been 
vague. Subtle differentiations in the scope of each State's duty of co- 
operation have been reflected in the formulations advanced, with such 
variations as ". . . shall . . . take apropriate  measure^,"^ ". . . shall . . . take such 
measures as it deems appropriate. "7 ". . . shall consider . . . appropriate 
measu re~ , "~  or even ". . . undertake to engage in immediate negotiations to 
assist.. . ."g Though as affirmative a formula as possible ought obviously to be 
preferred, the proposed alternatives would in all likelihood make little prac- 
tical difference, for all remain essentially indeterminate as to the scope of each 
State's obligations, and susceptible to subjective self-interpretation. Despite 
the inherent difficulties of the proposition, attempts have been made to 
quantify more precisely the extent of a State's burden-sharing obligations, at 
least in respect of the provision of resettlement places. lo The main advantage 

4. UNGA Res 361148 of 28 Jan 1982. Preambular paras 8. 9 & 10. The General Assembly. 
furthermore. appeared to be implicitly establishing a link of. at least, a functional character 
between resDect for oblieations concerning refugees in mass flow situations and the broader 
Charter obligations elabuorated in the 197g ~eciaration on Principles of International Law 
Concerning Friendly Relations and Cooperation Among States in Accordance with the 
Principles of the UN Charter (UNGA Res 2625lXXV). Ibid. Preambular para 11. 

5. Coles "Temporary Refuge". fn 43 above. 16. See also San Remo Background Paper. fn 5 
above. 40: San Remo Round Table Report. fn 5 above. 3. 

6 .  Art II(4). 1969 OAU Convention, fn 9 above. See also Art 5. 1972 Carnegie Endowment 
Draft. fn 43 above; Art 4, 1975 Grahl-Madsen Draft, fn 43 above: Art 8. 1976 NGO Draft. 
fn 43 above; Art 5. 1977 Grahl-MadsenlMelander Draft, fn 43 above: Principle (h). 
Annexure 1 to Coles "Temporary Refuge", fn 43 above. 

7. Art 5 .  1975 UN Group of Experts Draft. fn 43 above. Art 6 of the 1979 Grahl-Madsen 
Proposed Protocol, fn 43 above, is similar with the exception of the less affirmative "will" 
instead of the word "shall". 

8. Art 2(2). UN Declaration on Territorial Asylum, fn 3i above. Operative paragraph 4 of the 
1967 Council of Europe Resolution. note 98 above, parrallels this formula. utilising. 
however. the somewhat more cautious "should" to introduce the obligation. 

9. Art I(c). 1972 ILA Draft, fn 43 above. 
10. The most recent such attempt at specific quantification may be found in Appendix 111 of 

Grahl-Madsen. A.!vlum, fn 26 above, 102-14. For an earlier, more limited attempt by the 
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of such a plan, pre-allocating possible future refugee populations to a number 
of suitable resettlement countries, is, from the point of view of the efficient 
operation of the protection function, two-fold. First, it would decrease the 
perception by countries of first refuge of the risk of getting saddled with a 
permanent refugee problem for lack of sufficient resettlement opportunities 
in third countries (and, consequently, lessen the likelihood of these countries 
violating their non-refoulement obligations). Secondly, it would speed up the 
process of resettlement, thus shortening the duration of the interim burden on 
the countries of first refuge and, possibly, lightening the overall cost of the 
operation to the world community.ll Despite the obvious benefits of such a 
scheme, however, the problems associated with the elaboration of a satis- 
factory pre-allocation of resettlement obligations are awesome indeed. For 
quite apart from the fundamental question of selection of appropriate criteria 
for the determination of each State's "equitable" share,12 the magnitude of 
future refugee crises is a matter of conjecture13 and the pre-allocated 
resettlement quota may prove to be completely unrelated to the actual 
needs. l4 The actual response one can reasonably expect from any given State 
in terms of resettlement offers in relation to an actual refugee situation is, 
furthermore, conditioned by a number of internal and external factors 

- - -  - 

same author, see 1965 Plan for Distribution of Asylum-Seekers, in ibid, 150. See also Art 
4(2) and (3). 1975 Grahl-Madsen Draft, fn 43 above. 

1 1. It is unquestionable that the shorter the period refugees are forced to remain in a country of 
temporary refuge (often, of necessity, in "holding facilities" in which the usual social 
interactions are unable to be maintained, and subject to the probably considerable 
psychological stress of continuing uncertainty as to their ultimate fate), the less traumatic 
the process of (in any case unavoidable) re-adjustment to normal patterns of life will be. 
Accelerated resettlement in third countries (where this is the preferred, or only practicable, 
manner of ensuring a "durable solution") will, accordingly, not only shorten the timespan 
for which material assistance to the country of first refuge may be required, but also lessen 
the need eventually to provide support to the country of resettlement as well. 

12. In his latest proposals, Grahl-Madsen utilises a combination of per capita Gross National 
Product and size of population as a basic measure of attribution intended to reflect each 
State's capacity to absorb an inflow of refugees. Varying the respective weighing of b ~ t h  
elements (e.g. multiplying the economic variable by a factor of either 1.5 or 2) yields 
different alternative target figures for resettlement. Grahl-Madsen, Asylum, fn 26 above, 
106, 108-14. One difficulty with this otherwise fairly straightforward method of 
distribution is that the absorption capacity of a given country is clearly dependent on a 
number of additional elements which this formula disregards. One such factor which, for 
instance, comes to mind is population density: it comes as no surprise that the three major 
countries of resettlement (the United States, Canada and Australia) all have adistinctly low 
population density and have in practice significantly exceeded the resettlement figures 
arrived at  under the above formula. The scheme could, in fact, be counter-productive for 
that very reason, as it might eventually encourage complacency among resettlement 
countries that have traditionally exceeded their allocation under the scheme. 

13. Grahl-Madsen's proposed allocation is, in fact, based partly on current needs and partly on 
an educated guess as to the projected dimensions of the problem in areas assessed as likely 
to generate refugees in the immediate future. While this anticipated need for 500,000 
resettlement places includes a small (approximately 10%) margin for unexpected refugee 
situations, it clearly represents short-term planning only, and would be inappropriate as a 
basis for the long-term apportionment of burden-sharing obligations. See Grahl-Madsen. 
Asylum, fn 26 above, 105-08. 

14. Coles "Temporary Refuge", fn 43 above, 20. 
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(including historical, social, geographical, economic or political affinities)15 
which may vary significantly depending upon the specific circumstances of 
the refugee problem. The likelihood of nation States accepting to be bound in 
advance by any precise formula going beyond a general duty to participate in 
good faith in any resettlement scheme devised in response to an existing (and 
therefore readily quantifiable) refugee problem, accordingly appears extre- 
mely remote. Any attempt at imposing predetermined burden-sharing quotas 
is, in fact, likely to be essentially counter-productive. It could well increase 
the risk that the now widespread consensus existing in relation to inter- 
national solidarity as a principle of collective responsibility may rapidly 
crumble as individual States, in their determination to resist the 
apportionment of pre-allocated, individual quotas of resettlement liabilities, 
may be driven to calling into question the essential, if somewhat amorphous, 
general principle of international solidarity itself. 

Conclusion 
The phenomenon of mass influx of refugees, which the Eurocentric 1951 

Convention with its primary focus on the individual refugee was peculiarly 
ill-suited for, has been the cause of a far-reaching reconsideration of the 
essential parameters of an effective international refugee policy. The exclu- 
sion of non-rejection at the frontier from the scope of the prohibition against 
refoulement in Article 33(1) of the 1951 Convention, appears to have become 
largely irrelevant16 (possibly in part as a result of its ineffectiveness, outside 
Europe, as a means of protection in the face of a large-scale inflow of 
refugees). Attempts at safeguarding perceived vital national interests against 
massive refugee movements have, however, resulted in the unfortunate pro- 
vision, in Article 2(2) of the 1967 UN Declaration on Territorial Asylum, of 
a broadly phrased exception to thenon-refoulementlnon-rejection norm. There 
are signs, though, that this clearly undesirable development, which strikes at 
the very heart of the first, emergency phase of the protection function, may, 
in turn, be overcome, and that a reaffirmation by States of the fundamental, 
unqualified character of the non-refoulement principle might be within the 
realm of reality.I7 Such a step, however, to be both widely acceptable and 
effective in practice, must be accompanied by an unequivocal recognition of 
the concept of burden-sharing and the ensuing legal obligation resting upon 
each member of the world community to participate, to the full extent of its 
capabilities, in the financing of refugee programmes and in the provision of 
the necessary opportunities for resettlement. Burden-sharing, indeed, must 
be the corner stone of the whole edifice, an indispensable element for the 
creation of a climate in which States of first refuge will have no hesitation in 
carrying out their first phase obligation of temporary refuge, and in which the 

~- - - ~  

15. Many of these factors and considerations are, in fact, similar to those that will to a 
significant extent condition the response pattern of States of first refuge faced with a 
possible mass influx. Compare, as to the latter situation, Feliciano, fn 6 above, 12-13. 

16. Ibid, 17. 
17. Coles, Expert Group Paper. fn 16 above, 10 and fn 10. 
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achievement of durable solutions in the second phase of refugee protection 
will be ensured. Undoubtedly, care must be taken to avoid over-inflation of 
the concept to the point where it could become a facile excuse for inactivity. 
The responsibility for the provision of long-term asylum must remain, in the 
first instance, with the country in which the refugee originally sought refuge; 
for  where voluntary repatriation is impossible, local settlement in the country 
of first refuge generally represents a more desirable outcome for the refugee 
than further uprooting and resettlement in (usually) the unfamiliar 
surroundings of an overseas country. Still, while lack of immediately 
forthcoming international assistance should not be seen as releasing a State of 
first refuge from its legal and humanitarian obligations of non-refoulement, l 8  it 
is essential to  ensure that burden-sharing arrangements be operationalised, 
certainly in a situation of mass influx, as soon as it becomes apparent that the 
States directly affected are encountering genuine difficulties in coping with 
the situation. Refugees are a matter of international humanitarian concern, 
and it is therefore, ultimately, the responsibility of the world community to 
ensure that they can indeed be provided with the protection to which they are 
entitled. 

18. "The peremptory character of non-refoulement means that its observance cannot be 
dependent on principles of solidarity and burden-sharing: but neither can these latter be 
ignored in a society of inter-dependent States." Goodwin-Gill "Non-Refoulement", fn 5 
above, 1 1. 




