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I. Introduction 

In the event that a dispute1 arises between two or more States which are 
Members of the United Nat ioq2  the charter3 imposes on the disputants an 
obligation to take action for the purpose of securing a settlement of their 
differences? There is considerable uncertainty, though, regarding the types or 
categories of disputes which fall within the scope of that obligation. Certainly, 
it is stipulated in article 33(1) of the Charter that: 

The parties to any dispute, the continuance of which is likely to endanger the 
maintenance of international peace and security, shall, first of all, seek a 
solution by negotiation, enquiry, mediation, conciliation, arbitration, judicial 
settlement, resort to regional agencies or arrangements, or other peaceful 
means of their own choice. 

* Lecturer in Law, Faculty of Laws, University College, London. 
1 For the definition in international law of a "dispute"', see, in particular, Cassese, 

"The Concept of 'Legal Dispute' in the Jurisprudence of the International Court" 
(1975) 14 Comun e stud 173. In addition to the case law discussed by Cassese, 
see: Fisheries Jurisdiction (United Kingdom v Iceland), Merits, ICJ Rep 1974, 
p 3 at paras 35-40; Nuclear Tests (Australia v France), ICJ Rep 1974, p 253 at 
paras 24 and 55-59; Aegean Sea Continental Shelf, ICJ Rep 1978, p 3 at paras 
30-31; United States Diplomatic and Consular Staff in Tehran, ICJ Rep 1980, 
p 3 at paras 47 and 51; and Applicability of the Obligation to Arbitrate under 
Section 21 of the United Nations Headquarters Agreement of 26 June 1947, ICJ 
Rep 1988, p 12 at paras 34-44, especially at paras 35, 38, 42 and 43. Note also: 
Legal Consequences for States of the Continued Presence of South Africa in 
Namibia (South West Africa) notwithstanding Security Council Resolution 276 
(1970), ICJ Rep 1971, p 16 at paras 30 and 32-34; Western Sahara, Order of 22 
May 1975, ICJ Rep 1975, p 6 at 7-8; and Wesfern Sahara, Advisory Opinion, 
ICJ Rep 1975, p 12 at paras 34-37. 

2 For the sake of simplicity, disputes will be described as if they were all bipartite 
in nature. 

3 On the position at customary international law, see text at nn 372-381, below. 
4 Little attempt has been made to define a "settlement" in international law. See, 

however, Darwin, "General Introduction", in Waldock Sir H (ed), International 
Disputes: The Legal Aspects, Report of a Study Group of the David Davies 
Memorial Institute of Iriternational Studies (1972), p 57 at para 25. See also text 
at nn 22-23, below. 
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Whatever else it might this provision lays down in clear terms an 
obligation which is incumbent on States Members of the United ~ a t i o n s ~  to 
take action to resolve disputes to which they might be party. However, the 
scope of that obligation, as it is there set forth, is limited to a numerically quite 
small, albeit highly significant, category of .disputes: namely, those which, 
should they persist, are likely to develop in such a way as to come to present a 
direct and immediate threat to the peace. 

If the Charter requires States party to disputes which are not of that type - 
and that would include the vast majority of disputes - to take action to resolve 
their differences, that obligation must have some source other than 
article 33(1). A plausible candidate would appear to be article 2(3). That 
provision lays down, as one of the seven Principles in accordance with which 
the Organization and its Members are to act, that: 

All Members shall settle their international disputes by peaceful means in such 
a manner that international peace and security, and justice, are not endangered. 

The first seven words might, at first sight, appear to impose on States 
Members of the United Nations an obligation to take action to settle any and 
every dispute which might arise between them. However, far from that being 
the case, many commentators have maintained that article 2(3) does not 
require of States that they take any action whatsoever for the purpose of 
settling any of their disputes, be they serious, trivial or ~ h a t e v e r . ~  Yet others 
have maintained that, though article 2(3) does indeed require of disputants that 
they take action to resolve their differences, the content of the obligation so 
imposed, and more particularly its scope, is defined with greater particularity 
in article 33(1).~ 

There is, therefore, a widespread opinion that the obligation which the 
Charter imposes on States to take action to settle their disputes is limited 
solely to that narrow category of disputes which is defined in article 33(1). 
The purpose of the present study is to examine whether this supposition is 
correct and, if it is not, to determine the other categories of disputes which fall 
within the scope of that ob~igation.~ 

5 See text at nn 197-204 and 207-209 and n 220, below. 
6 A State which is not a Member of the United Nations may also become subject 

to this obligation by virtue of the Charter if it chooses to exercise the right which 
is conferred on it by article 35(2) to bring a dispute to which it is party to the 
attention of the Security Council or the General Assembly. However, even if it 
exercises this right, the obligation set forth in article 33(1) is binding on that 
State - by virtue of the Charter, at least - solely in relation to the particular 
dispute concerned. See the conditional clause of the sentence which constitutes 
article 35(2). 

7 See text at n 155, below. For the content which these commentators give to 
article 2(3), see text at nn 156-165, below. 

8 See text at nn 214-215, below. 
9 No attempt will be made to delineate the precise content of the obligation 

(though, for incidental comments thereon, see text at nn 22-23, 153, 387 and 
388-389, below), nor will any attempt be made to identify and explicate the 
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To this end, study will first be made of the factors which militate in favour 
of imposing on States an obligation to take action to resolve their disputes, the 
aim being to ascertain the types of disputes in respect of which the imposition 
of such an obligation can be justified. A survey will then be made of the 
relevant legal materials in order '3 identify the categories of disputes which 
the Charter may be understood to require States to take action to resolve. 

First among these materials is, of course, the text of the Charter itself. In 
marked contrast with those parts of the Charter which relate to the use of 
armed force, the provisions which bear upon the settlement of disputes have 
been subjected to very little study in the doctrine of international law. It will, 
accordingly, be necessary to analyse them in some detail. 

The second major body of materials which will be reviewed is the practice 
followed by States Members of the United Nations in interpreting and 
applying the Charter. Considerations of time and space have made it necessary 
to limit the practice which is surveyed almost exclusively to the views which 
States have expressed within the United ~ a t i o n s , ' ~  more particularly, in the 
General Assembly and in the Special Committee on the Charter of the United 
Nations and on the Strengthening of the Role of the Organization, as well as in 
the written replies which they have submitted in response to the requests of the 
General Assembly. The activities of the United Nations over the last decade- 
and-a-half - particularly, the preparation, first, of the Manila Declaration on 
the Peaceful Settlement of International Disputes and, then, of the Declaration 
on the Prevention and Removal of Disputes and Situations which may 
Threaten International Peace and Security and on the Role of the United 
Nations in this Field, but also the annual inclusion in the General Assembly's 
agenda of the items "Peaceful Settlement of Disputes between States" and 
"Report of the Special Committee on the Charter of the United Nations and on 
the Strengthening of the Role of the Organization" - have provided States with 
a large number of opportunities to make known their views regarding the law 

various duties which might be accessory to it. For two recent attempts which 
States have made to do these things, see: Section I of the Manila Declaration on 
the Peaceful Settlement of International Disputes of 1982, n 293 below 
(henceforth referred to as the "Manila Declaration"); and paras 1-8 of the 
heading "Principles for Dispute Settlement" in the Report of the Meeting of 
Experts Representing the Participating States of the Conference on Security and 
Cooperation in Europe, Foreseen by the Concluding Document of the Vienna 
Meeting and the Charter of Paris for a New Europe, to Consider the Question of 
Peaceful Settlement of Disputes, Valletta, 8 February 1991, (1991) 30 ILM 382 
(henceforth referred to as the "Report of the Valletta 1991 Meeting on Peaceful 
Settlement of Disputes"). Whatever the content of the obligation might be, it will 
here be assumed @ace Zaire, AlC.6142iSR.26, para 60) that the requirements 
which it makes of States are not so trifling that its existence is a matter of 
practical indifference to them. Cf the comments of Bolivia and the USA: 
NC.6141lSR.17, para 21, and NC.6144JSR.44, para 65, respectively. 

10 Some reference will also be made to documents which have been adopted by the 
States participating in the Conference on Security and Cooperation in Europe. 
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on the settlement of disputes, with the result that this body of practice is both 
sizable and rich. 

It must be acknowledged that the sample of State practice which is here 
surveyed is incomplete. In particular, it does not comprise evidence of the 
attitudes which States have adopted or, displayed outside the framework of the 
United Nations when they have been faced with actual disputes. That fact 
must certainly render tentative any conclusions which may be drawn from the 
present study. Nevertheless, it hardly undermines either the utility of that 
study or the significance of the conclusions which it may yield. The activities 
of the United Nations over the last decade-and-a-half have time and again 
confronted States with the need to examine and to make known their views 
regarding the present state of the law on the settlement of disputes, as well as 
the directions in which that law should develop. It is reasonable to assume that 
the opinions made known during this process were formed and expressed 
advisedly; and there is definitely no reason to attach them with any less 
significance for having been expressed in the General Assembly than one 
undoubtedly would, had they appeared in the form of unilateral 
pronouncements issued ut singuli or been embodied in foreign office aides- 
mimoire or policy documents.ll Moreover, in so far as the attitudes which 
States have adopted within the United Nations are reflected in resolutions of 
the General Assembly, international judicial and arbitral practice indicates that 
they are vested with particular importance, both in identifying customary law 
and in interpreting the Charter.12 This importance is undoubtedly warranted in 
the case of those resolutions, such as the so-called "Friendly Relations 
~ e c l a r a t i o n " , ~ ~  which are the product of systematic attempts to formulate 
existing rules of law, both in so far as they accurately reflect the existing 
practices or opinions of States and, at the same time, to the extent that they are 
apt to have a significant influence on States' future conduct - if for no other 
reason than that they serve as readily available codes of recognised rules to 
which bureaucrats may conveniently turn for guidance. There is, therefore, 
good reason to consider the practice of States within the United Nations, as it 
is reflected in the Manila Declaration and the Declaration on the Prevention 
and Removal of Disputes and Situations, to be of particular assistance in 
determining the present state of the law under the Charter regarding the 

11 Harris DJ, Cases ahd Materials on International Law, 4th ed (1991), p 62 at n 9. 
12 See, for example: Military and Paramilitary Activities in and against Nicaragua 

(Merits), ICJ Rep 1986, p 14 at paras 188, 190, 192, 193, 195, 202, 203, 205, 
228, 264 and 266 (noting also paras 192 and 204); the Namibia case, n 1 above, 
at para 52; the Western Sahara case, n 1 above, at paras 55-59; Texaco Overseas 
Petroleum CO and California Asiatic Oil Co v Libya (1978) 17 ILM 1 at paras 
83-90; Kuwait v American Independent Oil Company (1982) 21 ILM 976 at 
paras 143-44. 

13 Note 323 below. The court in the Nicaragua case (preceding note) placed 
particular reliance on this instrument in determining the content of the law 
relating to the use of armed force and intervention: paras 188, 191, 192, 193, 
202,203,205,228 and 264. 
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settlement of disputes. Furthermore, and at the same time, there i s  reason to 
doubt both the feasibility of conducting a satisfactory examination of the 
practice of States outside the United Nations and, more significantly, the 
probable utility of undertaking such a task.14 

The final body of materials which will be surveyed consists of the 
jurisprudence of the International Court of Justice. The International Court has 
not yet had occasion either to rule or to advise on the point under study. 
Nevertheless, it has on several occasions made observations on the law 
relating to the settlement of disputes which provide some clues as to its views 
on the question in hand. 

11. The Interests of States that Action be Taken to 

Settle Disputes 

The settlement of disputes is not an end in itself.ls That it should be a concern 
of the international community to ensure that action is taken for the purpose of 
resolving disputes i s  a proposition which can only be sustained if and in so  far 
as it is possible to identify interests shared by States which are either advanced 
by the resolution of disputes or else are impaired by the existence of disputes 
and so  militate in favour of their elimination. Furthermore, if the concern of 
the international community to ensure that action is taken to settle disputes is 
to warrant the imposition on States of a legal obligation to take action to this 
end, then the interests which serve to justify that concern must also be of such 
a nature as to merit going so  far as to place a legal duty on States in order to 
meet it. 

Moreover, before considering the range of interests which might serve to 
justify imposing on States an obligation to take action to settle their disputes, 
it has to be asked whether there might not exist factors which militate against, 
rather than in favour of, such a duty. 

Of particular significance in this respect is the fact that, in certain cases, it 
may be better that a dispute is left unsettled than that any attempt is made to 
resolve it.16 So, for example, the relations between the parties may be such 
that any endeavour which they might jointly make to examine and to resolve 
the dispute is likely to create tension between them and perhaps even provoke 

14 See text at nn 386-390, below. 
15 See the statement made by Switzerland to the Meeting of Experts Representing 

the Participating States of the Conference on Security and Cooperation in 
Europe, Foreseen by the Final Act of the CSCE and the Concluding Document 
of the Madrid Meeting, in order to Pursue, on the Basis of the Final Act, the 
Examination of a Generally Acceptable Method for the Peaceful Settlement of 
Disputes Aimed at Complementing Existing Methods, held in Athens in 1984 
(henceforth referred to as the "Athens 1984 Meeting on the Peaceful Settlement 
of Disputes"): (1985) 42 Schweiz Jb Int'l Recht 223 at 227. 

16 Bilder, "An Overview of International Dispute Settlement" (1986) 1 Emory J 
Int'l Disp Res 1 at 6-7. 
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one or both of them to have recourse to armed force against the other.17 
Awareness of this very fact has, at times, led State to conclude agreements 
which have enabled them to ignore their differences on a contentious 
subject,ls or which have even bound them not to advance the claims and make 
the responses which gave rise to the dispute between them.19 However, that 
this might be so does not necessarily preclude the imposition on States of an 
obligation to take action to resolve their disputes. In cases where such 
circumstances prevail, the parties to the dispute concerned might be 
considered excused from complying with any obligation to act to resolve their 
differences on the ground that to take action to that end would breach an 
obligation of greater importance still - namely, the obligation not to act in 
such a manner as will result in the creation of a danger to the peace.20 
Alternatively, cases in which the interests of the international community 
would be prejudiced, rather than advanced, by efforts to resolve a dispute 
might be accommodated by the formulation of appropriate exceptions to a 
general obligation to take action for the settlement of disputes.21 

Moreover, rather than representing cases to which an obligation to take 
action to resolve disputes does not apply, disputes of the type under 
consideration may, perhaps, better be understood to fall within its ambit. If, on 
occasions, it is advisable that the parties to a dispute should not endeavour to 
resolve the differences between them, it is equally advisable in such cases that 
they should, nonetheless, take steps to reach some kind of accommodation or 
modus vivendi, be it an agreement which facilitates circumvention of the 
dispute or an undertaking to refrain from its continued prosecution. Otherwise, 
the continued presentation of the claims and the repetition of the responses 
which have given rise to the dispute are just as likely to lead to undesirable 
consequences as are any endeavours which the parties might make to resolve 
their differences. Rather than representing the performance of some 
autonomous obligation, action which the parties might be required to take to 
reach agreements of this type may, perhaps, better be understood to constitute 

17 Ibid, p 10. 
18 See, for example, the Antarctic Treaty, done at Washington on 1 December 

1959, especially article 1V: 402 UNTS 71. 
19 See, for example, article lI(1) of the Protocol to the Agreement to Resolve the 

Controversy between Venezuela and the United Kingdom of Great Britain and 
Northern Ireland over the Frontier between Venezuela and British Guiana signed 
at Geneva on 17 February 1966 (the "Protocol of Port of Spain"), done at Port of 
Spain on 18 June 1970: 801 UNTS 183. Note also articles 111 and IV of the 
Protocol. 

20 For this obligation, see text at nn 159-163, below. 
21 Even if it were not possible to accommodate such disputes in either of these 

ways, the advantages which, in the majority of cases, flow from an obligation to 
take action to settle disputes might be so overwhelming as to justify imposing 
such a general obligation on States, in spite of the harm which compliance with it 
might occasionally entail. 
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compliance with the obligation to take action to resolve disputes.22 By 
securing that the dispute in question is no longer actively prosecuted, such 
agreements, while they may not amount to a true settlement of the differences 
between the disputants, share with a settlement the essential characteristic that 
they bring about the elimination of the dispute, even if that might be on a 
temporary basis only.23 

A further consideration which has been said to militate against imposing 
on States an obligation to take action to settle their disputes is the burden 
which would be placed on them were they required to do this.24 The 
purposeful prosecution of such an undertaking is likely to require a sizable 
investment of expertise and effort, even in the case of a minor dispute. 
Consequently, if the imposition of such an obligation is to be justified, the 
interests which it safeguards or advances must be of sufficient importance to 
warrant the considerable diversion of resources which its performance may 
well involve. 

On the other hand, States share a strong interest that action is taken to 
bring about the settlement of disputes. Indeed, the Arbitral Tribunal in the 
Case concerning claims arising out of decisions of the Mixed Graeco- 
German Arbitral Tribunal set up under Article 304 in Part X of the Treaty of 
Versailles stated it to be "essential to the well-being of the community of 
nations" that the parties to a dispute should take action to this end.25 Whether 
or not the "need" that such action be taken is truly "so great" in respect of 
every dispute,26 several distinct interests may be identified, each of which 
militates in favour of imposing on disputing States an obligation to take action 
to resolve their differences. More significantly for present purposes, each of 
these interests suggests different, though complementary, answers to the 
question of which categories of disputes should fall within the scope of that 
obligation. 

22 A commitment to seek to conclude "arrangements enabling the maintenance of 
good relations" between the disputants appears as one of the "Principles for 
Dispute Settlement" in the Report of the Valletta 1991 Meeting (n 9 above): see 
para 5(c) of that heading. Similarly, the USSR suggested that an obligation to 
strive to reach a "provisional agreement", pending the complete settlement of the 
dispute, constitutes one aspect of the principle of peaceful settlement of disputes: 
memorandum "[oln enhancing the role of international law" submitted to the 
forty-fourth session of the General Assembly, A/44/585, p 4. 

23 It need not be considered here whether an endeavour to conclude such an 
agreement, be it successful or not, discharges the obligation to take action for the 
settlement of a dispute if the dispute in hand is not of the type presently under 
consideration - though see n 4, above. This is a question which needs to be 
answered whatever the scope of the obligation might be. 

24 Bilder, n 16 above, at 11-12. 
25 (1972) 19 UNRL4A 25 at para 62, in fine. 
26 Loccit. 
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(a) The interest that breaches of the peace not occur 

(i) Main faining peace 
The interest of States that breaches of the peace not occur is affirmed in the 
very first paragraph of the Charter's preamble. That this interest justifies 
intervention by the international community in the affairs of individual States 
is beyond dispute. Most obviously, it justifies imposing on States the 
obligation, codified in article 2(4) of the Charter, not to use or threaten the use 
of armed force. It also serves to justify collective action by the international 
community in its organised form - that is, by institutions such as the United 
Nations - with a view to influencing individual States in the conduct of their 
affairs. 

In so far as the common interest of States that breaches of the peace not 
occur justifies collective action to promote that objective, it clearly justifies 
intervention in situations in which the peace is being breached for the purpose 
of bringing about the cessation of those breaches. Thus, article l(1) of the 
Charter proclaims the purposes of the United Nations to include the taking of 
"collective measures ... for the suppression of acts of aggression or other 
breaches of the peace".27 There is also no doubt that this interest justifies 
collective action in at least certain situations in which a breach of the peace is 
not currently taking place. If the situation prevailing between two States is of 
such a character that there is an immediate possibility that a breach of the 
peace will occur, then, it being in the common interest of the international 
community that the peace not be breached, collective action is justified for the 
purpose of ensuring that such a breach does not in fact take place. That this is 
so is, again, evident from the Charter. Having announced in its first 
preambular paragraph the interest of States that war not occur, the Charter, in 
its sixth and seventh preambular paragraphs, respectively, proclaims that, in 
order to advance this end, its aims include uniting the strength of States to 
"maintain" peace and instituting procedures and methods to "ensure ... that 
armed force shall not be u ~ e d " . ~  Moreover, article l(1) affirms that, to the 
end of "maintain[inglM peace, it is a purpose of the United Nations to take 
"collective measures", not just to prevent a threatened breach of the peace 
from taking place, but to go beyond such a policy of "containment" and secure 
the "removal" of the threat itself. 

However, the interest of States that breaches of the peace not occur 
justifies collective action by the international community in respect of a more 
extensive range of situations than those in which there is an immediate threat 
of a breach of the peace. A situation which exhibits such a character as to 
merit the assessment that there is an immediate possibility that a breach of the 
peace will occur is likely to be awkward to deal with and the threat to the 

27 Thus, articles 39, 42 and 51  contemplate the possibility that the Security Council 
may take action to "restore" peace. 

28 For the structure of the preamble, including its distinction between "ends" and 
"aims", see text at n 254 and nn 254 and 255, below. 
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peace which it poses may be difficult to eliminate. That being so, there is a 
significant possibility that miscalculation on the part of those intervening 
might fail to prevent the threat from materialising. Indeed, it might even make 
it more likely that a breach of the peace will occur.29 Moreover, the 
investment of time, effort and resources which may be needed if effective 
action is to be taken to remove the threat of a breach of the peace is likely to 
be great. In order that the risks of such potentially dangerous miscalculation 
might be minimised and the need for such a substantial diversion of resources 
avoided, it is preferable that action should be taken to prevent situations of 
such a grave nature from ever arising. In particular, action should be taken at 
an earlier stage, before an immediate threat to the peace has arisen, with the 
objective of ensuring that such a threat does not emerge. Thus, article l(1) of 
the Charter proclaims it to be a purpose of the United Nations to take 
collective measures "for the prevention", as well as "for the ... removal", of 
"threats to the peace". 

The interest that breaches of the peace not occur, therefore, justifies 
intervention by the international community in situations which either present 
an immediate danger to the peace or, if they do not yet do so, have the 
potential to come to present such a threat. Since it hardly matters what the 
origins of such a situation are, this interest justifies intervention in those 
situations which have arisen as the result of a dispute between the States 
concerned. In such cases, it warrants the imposition on the States involved of 
at least two of the obligations which are set forth in article 2(3) of the Charter: 
namely, the obligation, if action is taken to settle a dispute, not to employ for 
that purpose means which are not peaceful in nature and the obligation not to 
take action to that end which has the effect of creating a danger to the peace.30 
However, while they may serve to make a breach of the peace less likely, 
these two duties will hardly eliminate the risk that one will occur. In so far as 
a dispute is of such a nature that there is an immediate risk that one of the 
parties might be prompted to breach the peace, the persistence of that dispute 
entails the continued existence of a threat that a breach of the peace will occur. 
Yet neither of the two duties described is calculated to put an end to such a 
dispute. A more effective way of realising the objective that a breach of the 
peace not occur is, therefore, to ensure that action is taken to "defuse" a 
dispute which presents a threat to the peace - that is, to eliminate the 
possibility that the threat to the peace which that dispute poses may be 
real i~ed.~ '  Moreover, given that preventing the emergence of threats to the 
peace is preferable to endeavouring to remove them once they have emerged, 
that objective may be secured more effectively still if action is taken to deal 
with disputes which do not yet present a threat to the peace, but which exhibit 
the potential to develop in such a way as to do so, in order to prevent that 

29 Cf, most infarnously, the intervention of France and the UK in the dispute 
between Germany and Czechoslovakia in 1938. 

30 For these obligations, see text at nn 156-163, below. 
31 Canada, AlC.1134lPV.48, p 11. 
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potential threat from becoming an actual one. In both cases, the best way of 
achieving the aim in view is to secure that the parties take action to eliminate 
the dispute between them.32 

That this is so may not be immediately obvious. The interest that breaches 
of the peace not occur does not militate in favour of the settlement or 
elimination of disputes as such. It simply advocates that steps be taken to 
ensure that breaches of the peace not occur.33 Consequently, in so far as it 
might be possible to remove a threat to the peace without settling the dispute 
which gave rise to it, it is not necessarily the case that action need be taken to 
settle or remove that dispute if the objective that breaches of the peace not 
occur is to be secured. Provided that the threat to the peace is removed, the 
persistence of the dispute which generated it would not, in and of itself, be a 
problem. The same may equally be said of those disputes which exhibit a 
potential to develop into threats to the peace, in so far as  it may be possible to 
prevent that potential from being realised without, at the same time, resolving 
the dispute itself. 

In theory - and, at least in some cases, in practice, too - it is possible to 
remove a threat to the peace without settling the dispute which gave rise to it. 
Likewise, it is possible to prevent a threat to the peace from arising without 
resolving the dispute which exhibits potential to engender one. The existence 
of a dispute, whatever it may be about, does not, in itself, pose a threat to the 
peace. What gives rise to the threat are the attitudes of the parties; and these 
are, in turn, influenced or determined by a whole series of factors which 
"surround" the dispute and are, therefore, extraneous, even if related, to it. By 
changing the attitude of at least one of the disputants it should, in 
consequence, be possible to eliminate a threat to the peace or to prevent a 
potential threat thereto from becoming Indeed, should it be desired to 
settle a dispute of either of the types under consideration, it is highly likely 
that it will be necessary to bring about such a change of attitude in the parties 
if conditions are to exist in which the settlement of the dispute may be sought 
with any reasonable prospects of success.35 

32 Assuming that the international community itself may not take collective action 
to impose a settlement of the dispute on the parties. As to whether such a power 
has been allocated to the United Nations, see n 43, below. 

33 Cf Spain, A/C.6/36/SR.31, para 2. 
34 The Declaration on the Prevention and Removal of Disputes and Situations (n 47 

below), accordingly, encourages the Security Council to consider encouraging 
the disputants to take steps to prevent the potential to threaten the peace which 
their dispute exhibits from being realised. To the same end, it also encourages 
the Security Council to consider taking certain action itself, such as dispatching 
an observer or a fact-finding mission or establishing some appropriate form of 
United Nations presence in the area concerned. See para l(11Xc) and (12) of the 
Declaration. 

35 Thus, in the case of the dispute between Argentina and Chile relating to 
delimitation of their land boundary and maritime frontiers in the area of the 
Beagle Channel, one of the first steps which the Pope's special representative 
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It may well be feasible to institute and operate a policy of containment in 
respect of a dispute, making no attempt to settle it, but taking action which is 
calculated to change the attitudes of the parties in such a way that neither of 
them is likely to be tempted or driven to breach the peace - or, if there is no 
immediate prospect that one or both of the parties may resort to such conduct, 
putting in place arrangements which are apt to prevent the situation from 
deteriorating to such a point that such a prospect does arise. However, in many 
cases, such a course of action is likely to be more costly, in terms of the 
expertise, effort and expenditure which it requires, than one which consists in 
removing the dispute itself. So, for example, to bring about and maintain the 
desired change in the attitudes of the parties, or to prevent their deterioration, 
it may be necessary, not only to make a continuous investment of diplomatic 
skill and effort, but also to divert to that task more concrete resources, 
pecuniary or in kind. The protracted existence of several United Nations 
peace-keeping operations bears witness to this fact.36 If, however, the dispute 
itself were removed, such a commitment might well cease to be necessary, 
since eradication of the dispute would, in many cases, serve to eliminate both 
the catalyst for the development of dangerous attitudes and the focus for their 
practical expression. 

Moreover, policies of containment are, by nature, precarious. While they 
may succeed in eliminating the threat of a breach of the peace or in preventing 
a potential threat from becoming actual, they can only achieve this for as long 
as it proves possible to influence the attitudes of the parties in the desired 
manner. For any number of reasons, it might cease to be possible to do this. 
Indeed, any one of a large number of possible changes in the circumstances 
surrounding a dispute - for example, a change in the administration of one of 
the parties to the dispute - might recreate conditions which are conducive to 
the development or resurgence of attitudes which pose a threat to the peace. If 
the dispute which originally gave rise to a threat to the peace, or which 
exhibited the potential to give rise to such a threat, has continued to exist, 
unresolved, then it is probable, in such an event, that it will continue to serve 
as a catalyst or stimulus for the development and expression of such attitudes. 

took, with a view to facilitating his future efforts at mediation, was to persuade 
the parties to agree not to have recourse to armed force and to return to the 
military situation which had existed between them before the crisis arose. See the 
Agreement between Chile and Argentina not to Resort to Force, done at 
Montevideo on 8 January 1979: (1985) 24 ILM 6. 

36 On the role which a form of United Nations presence - such as an observer 
group or a peace-keeping operation - may play in "containing" a potentially 
dangerous dispute or situation, see. para l(12) of the Declaration on the, 
Prevention and Removal of Disputes and Situations (n 47 below). Following 
discussion at its 2924th meeting of the agenda item "United Nations peace- 
keeping operations", the President of the Security Council, speaking on behalf of 
the Council, stated that UN peace-keeping operations are "essentially a 
temporary measure, intended to facilitate the resolution of conflicts and 
disputes", and that they should "never be construed as a substitute for the 
ultimate goal: an early negotiated settlement": S121323. 
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This is well exemplified by the history of the dispute between Ecuador and 
Peru relating to their frontier in the Amazonian region. There, a dispute which 
has remained effectively unresolved throughout the present century has several 
times acted as the focus for the development and expression of attitudes 
threatening to the peace, and even actual breaches of the peace, in spite of the 
sustained efforts which have been made to alter the attitudes of the parties and 
to prevent a recurrence of their de te r i~ra t ion .~~ Consequently, the most 
effective way in which to secure the interest that breaches of the peace not 
occur is to eliminate disputes which give rise to threats to the peace or which 
exhibit the potential to do so, rather than to "preserve" the "seeds" of future 
conflicts "in a viable state" by allowing such disputes to persist, un~eso lved .~~  
Accordingly, any measures which the parties might take to contain a dispute 
are typically seen, not as putting an end to their efforts, but, rather, as steps 
towards the ultimate goal of securing the resolution and removal of the dispute 
itself.39 

Therefore, in so far as the interest that breaches of the peace not occur 
warrants intervention by the international community to secure that the parties 
to a dispute which threatens the peace take action to eliminate the threat to the 
peace to which their dispute gives rise, that intervention should be directed to 
ensuring that the parties take steps not just to contain their dispute, but to bring 
about its settlement and thus its removal - likewise, in the case of a dispute 
which does not yet pose a threat to the peace, but which exhibits the potential 
to deteriorate to such a point that it will do so. 

That this is so is evident from the Charter. Thus, article l(1) declares that, 
should a dispute emerge which exhibits the potential to lead to a breach of the 
peace, the end of "maintain[ing] international peace and security" justifies 
action by the United Nations to bring about the "settlement" of the dispute 
concerned.40 Similarly, in proceeding to specify with greater particularity the 

37 For a brief history of this dispute, see: Allcock JB, et a1 (eds), Border and 
Territorial Disputes 3rd ed (1992), at 586-90. For the measures taken, see 
Hackworth GH, Digest of International Law, vol 1 (1943), at 750-51, and vol 6 
(1943), at 35-38; and Whiteman MM, Digest of International Law, vol 3 (1964), 
at 676-80. 

A further prominent example of such a dispute is that between Bolivia and 
Chile relating to Bolivian access to the Pacific. For the history of this dispute, 
see Lagos Carmona G, Historia de las Fronteras de Chile: Los Tratados de 
Limites con Bolivia, 2nd ed (1981). 

38 An unnamed State, para 21 of the Statement of the Chairman of the Working 
Group on the Work Carried Out by the Working Group to the 28th Meeting of 
the Special Committee on the Charter, reproduced in ,4133133 at para 13. See, 
likewise, Spain, A/C.6136/SR.31, para 3. 

39 See the materials referred to in n 22, above. 
40 Article l(1) presents the action which, in the event of a dispute, is justified by 

the end that peace be maintained as distinct from that which is justified by that 
end in the event of the emergence of an anticipated or actual threat to the peace 
or the occurrence of a breach of the peace. Thus, article l(1) is divided into two 
limbs, each introduced by an infinitive form of a verb ("to take ... and to bring 
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action which the Security Council may take to maintain peace in the event that 
a dispute emerges which exhibits the potential to lead to its breach, Chapter VI 
stipulates that that action is to be aimed at securing the "settlement", and not 
merely the containment, of the dispute concerned.41 

However, the common interest of States that breaches of the peace not 
occur justifies intervention by the international community above and beyond 
collective action of the type envisaged in article l(1) of the Charter. 

If it is in the common interest of States that the parties to a dispute should 
take action for its resolution, States equally have an interest that appropriate 
means be established to secure that disputants do indeed take action to settle 
their differences. "Collective measures" by the United Nations to encourage 
and to facilitate such action might increase the likelihood that States will take 
steps to settle disputes between them. However, they can hardly ensure that 
this will occur. A more direct, and possibly more effective, means of securing 
such action would be to impose on the disputants a legal obligation to engage 
in it. Indeed, the existence of such an obligation would, in turn, be likely to 
make any collective measures which the United Nations might take to promote 
the process of settlement more effective.42 Accordingly, Chapter VI of the 
Charter not only details the action which the United Nations might take to 
encourage and facilitate the resolution of disputes which exhibit the potential 
to give rise to a breach of the peace; it also specifies, in article 33(1), that the 
parties to such a dispute are under an obligation to take action to seek its 
settlement. 

The imposition on the parties to a dispute of an obligation to take action for 
its settlement and, likewise, the investiture of the United Nations with a power 
to take collective measures to promote the performance of that obligation may, 
therefore, both be justified by reference to the interest that breaches of the 
peace not occur. Moreover, in so far as the imposition of that obligation and 
the investiture of that power are both justified by that same interest, they 
should both apply in respect of all of the three categories of disputes described 
above: namely, those which have given rise to a breach of tht: peace, those 
which are of such a nature that there is an immediate possibility that they will 
give rise to a breach of the peace and those which, though they are not yet of 
such a nature, already exhibit the potential to develop in such a way as to 
come to present such an immediate threat to the peace. However, it is far from 
clear that the provisions of the Charter reflect this assessment. 

about ..."), the first dealing with threats to the peace and breaches of the peace 
and the second with disputes which exhibit the potential to lead to a breach of the 
peace. However, the second limb of article l(1) may better be seen as specifying 
the action which is warranted to achieve the goals stipulated in the first limb in 
the event that a potential threat to the peace has its origins in a dispute rather 
than in some other source. 

41 See, in particular, articles 33(2), 36(1) and 37(2). 
42 See text at nn 207-209, below. 
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Certainly, Chapter VII confers upon the Security Council specific powers 
to take action to deal with those disputes which either pose an immediate 
threat to the peace or have actually given rise to a breach of the peace.43 
Moreover, Chapter VI vests the Security Council with specific powers to 
promote the settlement of those disputes which can be said to exhibit the 
potential to develop into threats to the peace. However, it does not confer on 
that body power to promote the resolution of every dispute which manifests 
such a potential. Article 33(1) serves to limit the ambit of the powers detailed 
in Chapter VI to those disputes whose potential to develop into threats to the 
peace is of such a high degree that they can be described as "likely" to give 
rise to such a threat, should they persist.44 Accordingly, notwithstanding that a 
dispute may be of such a character that there is more than a negligible 
possibility that it will develop into a threat to the peace, if it cannot be said 
that there is a likelihood that that will occur, the Security Council enjoys no 
power under Chapter VI of the Charter to take action for its resolution. 
Likewise, article 33(1) sets forth the obligation which is incumbent on 
disputants to take action to resolve their differences solely in relation to those 
disputes whose resolution the Security Council may promote in the exercise of 
its powers under Chapter VI. Consequently, disputes which exhibit some 
potential to deteriorate into threats to the peace, but which cannot be said to be 

43 These specific powers do not include any express power, in the case of disputes, 
to take action for the purpose of bringing about their resolution. However, since 
one of the most effective ways in which to prevent a dispute from giving rise to a 
breach of the peace is to settle the differences between the States concerned (see 
text at nn 36-39, above), the Security Council should possess a power to take 
action to that end. Indeed, article l(1) suggests that it does. Such a power may be 
granted by article 39, in so far as that provision empowers the Security Council 
to make recommendations to maintain or restore peace. Alternatively, and more 
contentiously, a power to take such action may be derived from article 41 or even 
fiom article 24. For this last possibility, see text at nn 70-72, below. Note also 
Security Council Resolution 687B (1991). 

44 On this role of article 33(1), see n 220, below. 
The French text of the Charter may possibly be understood to give those 

powers a wider ambit so that they encompass disputes whose potential to 
threaten the peace is not of such a high degree as to amount to a likelihood. Thus, 
article 33(1) refers to "tout diffirend donf la prolongation est susceptible de 
menacer le maintien de In paix" (emphasis added). The Spanish text is similar in 
this respect, alluding to "una controversia cuya prolongacidn sea srrsce~tible de 
poner en peligro el mantenimiento de la paz" (emphasis added). However, it is 
difficult to understand the English word "likely" to extend to the lower degrees 
of probability which the French and Spanish words "susceptible" may be 
understood to embrace. On the other hand, it is possible to understand the word 
"susceptible" to refer exclusively to the higher degrees of probability indicated 
by the word "likely" in the English text. That being so, the only apparent way to 
reconcile the three texts so that they bear a common meaning is on the basis of 
the meaning which is indicated by the English text. Cf Mavrommatis Palestine 
Concessions (Jurisdiction), PCIJ, Ser A, No 2, p 6 at 20; and Military and 
Paramilifary Activities in and againsf Nicaragua (Jlrrisdiction of the Court and 

Admissibility of theApplication), ICJ Re; 1984, p 392 at paras 30-31. 
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likely to do so, fall outside the scope of that obligation, at least as it is set forth 
in article 3 3 ( 1 ) . ~ ~  

The precise delimitation of the category of disputes whose resolution and 
removal is called for by the interest that breaches of the peace not occur has 
recently been the subject of study, both by the Special Committee on the 
Charter of the United Nations and on the Strengthening of the Role of the 
O~ganiza t ion~~ and by the Sixth Committee of the General Assembly, during 
the course of the preparation and adoption of the Declaration on the Prevention 

45 Although the arguments outlined above show that such an obligation should be 
imposed in respect of disputes which present an immediate threat to the peace or 
which have given rise to its breach, no provision can be found in Chapter VII 
which parallels article 33(1) by setting forth the obligation of States to seek the 
solution of those disputes which fall within the ambit of that chapter. For further 
comment on this omission, see text at nn 212-213, below. 

46 The Special Committee on the Charter (as it is commonly called) has its origins 
in General Assembly Resolution 3349(XXIX), which created the Ad Hoc 
Committee on the Charter of the United Nations in order to consider the issue of 
review of the Charter. By Resolution 34990(XX), the General Assembly decided 
to reconstitute the Ad Hoc Committee as the Special Committee on the Charter 
of the United Nations and on the Strengthening of the Role of the Organization, 
at the same time both enlarging its membership from 42 to 47 States and 
expanding its remit to include study of ways of strengthening the Organization's 
role. 

Since 1975, the Committee has been reconvened each year by the General 
Assembly. The membership of the Committee has remained 47. (For its current 
membership, see Decision 451311.) However, in 1984, the Chairman of the 
Committee ruled that any State not a member of the Committee had the right, on 
request, to attend its meetings as an observer: A/39/33, para 10. Later in the same 
year, the General Assembly incorporated in its annual resolution reconvening the 
Committee a paragraph stipulating that the Committee was to permit the 
participation of observers in its meetings, including the meetings of its working 
groups: see para 7 of Resolution 39188A. Since then, an identical paragraph has 
appeared each year in the resolution reconvening the Committee. 

Initially, summary records of the Special Committee's meetings were 
published; but these were discontinued after 1979. More importantly, though, no 
records have ever been made publicly available of the meetings of the Special 
Committee's Working Group, in which the Committee conducts most of its work. 
In the annual reports on its work which the Committee sends to the General 
Assembly, the meetings of the Special Committee and its Working Group are 
described and a resume is given of the views which States have expressed. 
However, these views are not attributed to identified States. 

Since the Special Committee is a subsidiary organ of the General Assembly, 
a simple majority vote of the members present and voting is-needed to adopt its 
decisions: see rules 125 and 161 of the Rules of Procedure of the General 
Assembly (A/520/Rev.15). However, since the General Assembly's thirty- 
second session, the annual resolutions reconvening the Special Committee have 
requested that body to be "mindful of the importance of reaching general 
agreement whenever that has significance for the outcome of its w o r k :  see, for 
example, para 5 of Resolution 46/58. 
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and Removal of Disputes and Situations which may Threaten International 
Peace and Security and on the Role of the United Nations in this ~ i e l d . ~ '  

Reflecting the emphasis which, in his first Report on the Work of the 
Organi~ation:~ the former Secretary-General placed upon "preventive 
dip~omacy","~ the objective of the Declaration is to enhance the effectiveness 
of the United Nations in maintaining international peace and securitys0 by 
encouraging action to deal with disputes and situations at an early stage, well 
before they can deteriorate to such a point that there is an immediate threat 
that a breach of the peace will occur.51 To that end, its principal aim is to 
encourage the relevant organs of the Organization to take "collective 
measures" to contain disputes and situations and to bring about their 
settlement or removal.52 However, the Declaration also contains several 
provisions which relate to the conduct of The most noteworthy of 

The General Assembly approved the Declaration in its Resolution 43/51 of 
5 December 1988. The text of the Declaration is annexed to that resolution. See 
N43t49, p 276. 

In the discussion which follows, frequent reference will be made to the 
following documents, which played a central role in the preparation of the 
Declaration and which served as its principal basis: the working paper which was 
submitted to the Special Committee in 1984 by Belgium, the FRG, Italy, Japan, 
New Zealand and Spain (AfAC. 138L.38, reproduced in At39133 at para 20); and 
the three revised versions of this paper which were submitted by those same 
States in 1985, 1986 and 1987 (AIAC.138/L.38/Rev.l, reproduced in Af40133 at 
para 60; AfAC.138L.381Rev.2, reproduced in At41133 at para 44; and 
NAC.138L.38lRev.3, reproduced in Af42133 at para 37). 
N37/1, p 2 col 2, p 3 col 1 and p 4 col 2. 
See the statement of the Chairman of the Special Committee to the Sixth 
Committee of the General Assembly at its forty-third session: NC.6143tSR.14, 
para 3. See also: Guatemala, A/C.6/43/SR.18, paras 50-52; and Romania, 
A/43/530, para 19. 

The former Secretary-General placed equal emphasis on "preventive 
diplomacy" in his last Report on the Work of the Organization: AI4611, p 3 col 2. 
See the third preambular paragraph of General Assembly Resolution 43/51. 
For a further, subsequent measure whose aim it is to facilitate and promote the 
practice of "preventive diplomacy" by the United Nations, see the Declaration on 
Fact-Finding by the United Nations in the Field of the Maintenance of 
International Peace and Security which was approved by the General Assembly 
in Resolution 46159 ((1992) 31 ILM 236). Note especially the third preambular 
paragraph of that declaration. 
See para l(7)-(15) relating to the Security Council, para l(16)-(19) relating to 
the General Assembly and para l(20)-(24) relating to the Secretary-General. 
See para l(1)-(6) and (25). 

The working papers which served as the principal baqis of the Declaration 
did not deal with the conduct of States outside the framework of the United 
Nations. See especially: the sponsors' "explanatory note" to 
AIAC.138L.381Rev.l; and the comment of certain unnamed States, A/42/33, 
para 47. From the very start, this omission attracted criticism. See: Al39133, 
para 24; Al40133, paras 69 and 70; the sponsorst explanatory observations on 
AfAC.138L.48, reproduced in At41133 at para 45; N42t33, para 46; and 
Jamaica, AfC.6142lSR.24, para 49. Various attempts were accordingly made to 
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these for present purposes is para l ( 2 ~ ) . ~ ~  This provision - which is all the 
more worthy of note as being the only one of the Declaration's substantive 
provisions to be formulated in the language of obligation, rather than 
recommended good practice55 - affirms that States "shall ... seek a settlement" 
of those disputes between them which are of the type to which the Declaration 
refers. 

The Declaration thus provides confirmation - should confirmation be 
needed - of the existence of a firm conviction among States that the interest of 
the international community that breaches of the peace not occur justifies both 
vesting the United Nations with the power to take collective measures to 
encourage disputants to resolve their differences and, at the same time, 
imposing on the disputants themselves an obligation to take action to this end. 
More significantly, though, the Declaration also evidences a shared conviction 
among States - which is borne out by the history of its draftings6 - that that 
interest justifies the existence of such a power and the imposition of such an 
obligation not just in the case of disputes which are of the type described in 
article 33(1) of the Charter, but in respect of a further, wider category of 
disputes, also. 

Chapter VI of the Charter authorises the Security Council to promote the 
resolution of a dispute:7 and article 33(1) affirms the parties to be under an 
obligation to take action to resolve their differences, if the dispute in question 
is one "the continuance of which is likely to endanger the maintenance of 
international peace and security". Subtly, but significantly, different is the 
definition, contained in the first paragraph of the Declaration's preamble, of 
the disputes to which the Declaration applies: namely, those "the continuance 
of which may threaten the maintenance of international peace and security".58 

remedy the deficiency. See: Greece, NC.6/40/SR.37, para 10; the working paper 
submitted by Czechoslovakia, the GDR and Poland, AlAC.138L.48, reproduced 
in N41133 at para 45; and the various proposals contained in A142133 at para 46. 

54 This provision had its origins in a proposal of the USSR and Czechoslovakia to 
insert into AIAC.138/L.38/Rev.3 nine new paragraphs dealing with the 
responsibilities of States: para 9 of NAC.138lL.54, reproduced in N42133 at 
para 46. 

55 The remainder, including those relating to the conduct of States, detail actions 
which the entity or entities addressed either "should" take or else "should 
consider" taking. 

56 See n 87, below. 
57 Without the consent of the parties, that is. If, however, the parties jointly request 

it to do so, the Security Council is authorised by article 38 to take action to 
promote the settlement of "any" dispute, whether or not it is of the character 
described in article 33(1) - though an argument to limit the extent of this 
competence might possibly be derived from article 24(1) of the Charter. 

While article 34 authorises the Security Council to investigate any dispute, 
whatever its nature might be, the purpose of an investigation which is conducted 
under that article is solely to ascertain whether the dispute is of the character 
described in article 33(1), and not to promote or assist in its resolution. 

58 The first paragraph of the Declaration's preamble reads, in full, as follows: 
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Both of these definitions contemplate disputes which manifest a potential to 
develop into threats to the peace: the disputes which they describe must be of 
such a nature that, if they persist, the possibility exists that they will come to 
"endanger" or "threaten" "the maintenance of international peace and 
security". However, the two definitions differ from each other in respect of the 
degree of potential to develop in this way which a dispute must exhibit. 
Article 33(1) requires that it should be sufficiently high that the dispute can be 
said to be "likely" to endanger the peace, should it persist. The Declaration 
contemplates a much lower degree of probability, it being sufficient that a 
dispute "may" come to threaten the peace for it to fall within the purview of 
that i n s t r ~ m e n t . ~ ~  

Recognizing the important role that the United Nations and its organs can 
play in the prevention and removal of international disputes and situations 
which may lead to international friction or give rise to an intemational 
dispute, the continuance of which may threaten the maintenance of 
international peace and security (hereafter "disputes" or "situations"), 
within their respective functions and powers under the Charter of the 
United Nations, ... 

At first sight, it is somewhat uncertain which word or words are qualified by 
the phrase "the continuance of which may threaten the maintenance of 
international peace and security". Is it both the word "disputes" and the words 
"situations which may lead to international friction or give rise to a dispute", or 
is it only the latter? Is it the "friction" or the "dispute" to which a "situation" may 
lead, or is it only the "dispute", but not the "friction"? On closer study, it is clear 
that it is the first of these four possible readings which is correct. 

The interest that breaches of the peace not occur justifies investing the 
United Nations with the power to take collective action to promote the settlement 
of certain disputes. However, whatever might be the precise bounds of the 
category of disputes to which it might warrant the extension of such a power, the 
interest that breaches of the peace not occur clearly cannot justify expanding its 
scope so far as to encompass every dispute which may arise between States. 
Consequently, a reading of the Declaration which would presuppose that, in the 
interest of maintaining peace, the organs of the United Nations enjoy the power 
to promote the resolution of any and every dispute should be avoided as 
envisaging action for which there is no warrant in terms of the interest invoked. 
Only the first of the readings listed above avoids such a result: all three of the 
others would leave the word "disputes" unqualified, embracing every dispute, 
whether a potential threat to the peace or not. 

59 This point was well appreciated by Iran and Italy: NC.6143lSR.19, para 21, and 
NC.6/43/SR.14, para 17, respectively. Indeed, Italy observed that, in 
consequence, the Declaration applies to states of affairs which are not "directly" 
dealt with by the Charter: loc cit. Note also Poland, NC.6143lSR.14, para 53. It 
may also be observed that Gabon, while it stated that it would have preferred the 
reference to "situations which may lead to international friction or give rise to a 
dispute" to have read "situations which are likely to lead to or give rise to an 
international dispute", did not make any similar suggestion that the word "may" 
in the relative clause immediately following - that is, "the continuance of which 
may threaten the maintenance of international peace and security" - should have 
been replaced by the words "is likely to": AlC.6143lSR.14, para 44 (emphasis 
added). 
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That the Declaration's definition of "dispute" is  wider than that contained 
in article 33(1) of the Charter is  corroborated by the Charter itself, in  particular 
by article 99. Like the Declaration, article 99 contemplates states of affairs 
which "may threaten the maintenance of international peace and security".60 
Indeed, the coincidence between these two provisions is not accidental: the 
drafters of the working paper on which the Declaration w a s  based purposefully 
drew on  article 99 in defining the states of affairs to which it w a s  t o  apply.61 
That these words, as they appear in article 99, are capable of referring t o  a 
wider range of disputes than d o  the words "likely to  endanger the maintenance 
of international peace and security" in article 33(1) is  evident from their 
ordinary and natural meaning;62 but it is  also clear from the role which 
article 99 plays i n  the system detailed in  the Charter for averting breaches of 
the peace. 

It i s  clearly desirable that the Security Council should exercise its powers 
under Chapter VI to  promote the settlement of a dispute at  a s  early a stage a s  
possible, lest the relations between the parties deteriorate further still and the 

Cf the definition of "disputes" and "situations" which was adopted by the 
General Assembly three years later in the Declaration on Fact-Finding by the 
United Nations in the Field of the Maintenance of International Peace and 
Security (n 51 above): namely, "any dispute or situation, the continuance of 
which might threaten the maintenance of international peace and security" 
(second preambular paragraph, emphasis added). 

60 The Declaration, though, adds the initial words "the continuance of which". As 
to whether this addition alters the meaning of the words quoted in the text, see 
n 62, below. 

The French text of the Charter refers in article 99 to "toute affaire qui, a son 
avis, pourrait mettre en danger le maintien de la paix et de la skcuritk 
internatwnales" (emphasis added). The Spanish text refers similarly to 
"cualquier asunto que en su opinibn pueda poner en peligro el mantenimiento de 
la paz y la seguridad internacwnales" (emphasis added). 

61 An unnamed spokesman for the sponsors: A/40/33, para 98. For the working 
paper around which work on the Declaration centred, see n 47, above. 

62 The French and Spanish texts are capable of bearing a similarly wide meaning. 
For those texts, see n 60, above. 

At least one Secretary-General, Dag Hammarskjold, has taken the view that 
article 99 encompasses only those disputes and situations which there is reason to 
suppose fall within the scope of Chapter VII of the Charter: Cordier AW and 
Foote W (eds), The Public Papers of the Secretaries-General of the United 
Nations, vo15 (1975), at 72-73 and 211. This interpretation, which takes the 
words "may threaten" to mean "possibly threatens", is not the only possible 
reading of article 99. Those words are equally capable of meaning "might in the 
future come to threaten". Recent resolutions of the General Assembly, including 
the Declaration on the Prevention and Removal of Disputes and Situations itself, 
are premised upon this second, wider reading: see n 66, below. The sponsors of 
the working paper upon which the Declaration was based also clearly took this 
view: see the preceding note and n 87, below. Moreover, the former Secretary- 
General, in his last Report on the Work of the Organization, explicitly rejected 
the limited view of article 99 taken by Hammarskjold in favour of an 
interpretation along the lines of that described in the text: A/46/1, p 3 col 2. 
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dispute's potential to threaten the peace come correspondingly closer t o  
r e a l i ~ a t i o n . ~ ~  T o  this end, the Charter creates several channels by which 
disputes may be brought to  the attention of the Security Council, even though 
they may not yet have taken on the character of ones whose resolution 
Chapter V I  empowers the Council t o  promote. The purpose of these channels 
is t o  enable the Council to keep disputes under review and to put that body in a 
position in which it can  take action to promote their settlement if and a s  soon 
as they begin to  exhibit the character described in article 33(1).~~ Thus, 
article 35(1) authorises any State which is  a Member of the United Nations to  
bring t o  the attention of the Security Council "any" dispute, whether o r  not it 
exhibits any degree of potential to  develop into a threat to the peace. Again, 
article 35(2) confers on a State which is  not a Member of the United Nations 
the right to bring to the Council's attention "any" dispute to which it might be  
party. It is  in the same vein that article 99 authorises the Secretary-General of 
the Organization t o  bring a dispute to the Security Council's attention. 
Admittedly, article 99 does not authorise the Secretary-General t o  take such a 
step in  relation to just any dispute: the dispute in question must be one which, 
in the Secretary-General's opinion, exhibits some degree of potential t o  
threaten the peace.65 Nonetheless, he or she is  empowered to bring it to  the 
Council's attention, even though the potential which it may exhibit to develop 
into a threat to  the peace may not be s o  high as that stipulated in article 33(1) 
and which it must display for it to  fall within the scope of the Security 
Council's powers under Chapter ~ 1 . ~ ~  Article 99, therefore, represents a 

63 See text at n 29, above. 
64 Note, in this respect, the role which is played by article 34: see n 57, above. See 

also the last report of the former Secretary-General on the Work of the 
Organization: AJ4611, p 3 col 2. 

65 The reason for this limitation is probably to avoid the damage which would 
probably be done to the office of the Secretary-General were he or she to have to 
perform the invidious task of selecting from among all the disputes and problems 
which exist those few which merit the Security Council's attention. The 
reluctance of successive Secretaries-General to invoke article 99 is probably 
founded on this very wisdom. 

66 This is not disproved by the fact that successive Secretaries-General have only 
rarely employed the machinery of article 99, and then only in respect of 
situations which either came clearly within the scope of Chapter VII or e!;e fell 
at the more serious end of the spectrum covered by Chapter VI: Smouts, 
"Article 99", in Cot J-P and Pellet A (eds), La Charte des Nations Unies (1985), 
p 1317 at 1319-22. The existence of a power is hardly disproved by the fact that 
it has not been exercised. 

Moreover, the Declaration on the Prevention and Removal of Disputes and 
Situations itself, in para 1(23), encourages the Secretary-General to consider 
exercising the right accorded by article 99 at an early stage in the development of 
a "dispute" or "situation" (those terms having the senses ascribed to them in the 
first paragraph of the Declaration's preamble). See also: para 6 of Section I1 of 
the Manila Declaration (for which, see n 293, below); and para 31 of the 
Declaration on the Enhancement of the Effectiveness of the Principle of 
Refraining from the Threat or Use of Force in International Relations (for which, 
see nn 83 and 84, below). 
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further means by which the Security Council may be put in a position to 
exercise its powers under Chapter VI if and as soon as a dispute comes within 
its ambit.67 

Notwithstanding that it appears to encompass disputes which fall outside 
the scope of article 33(1), it might be thought that the Declaration should, 
nevertheless, be understood to be restricted to disputes of the type described in 
that provision of the Charter. So, it might be argued, were the Declaration to 
extend to disputes which are not of the type described in article 33(1), then, in 
so far as it encourages the Security Council to take action for their removal,68 
it would be exhorting that body to exceed its lawful powers; for there is no 
provision in Chapter VI of the Charter which authorises the Council to take 
any action to promote the resolution of disputes which are not of the type 
described in article 33 (1 ) .~~  However, the major premiss of this argument - 
that it is ultra vires the Security Council to take action for which provision is 
not made in Chapter VI to promote the resolution of disputes - is erroneous. It 
is well established, both in the practice of the Security ~ o u n c i l ~ ~  and in the 
jurisprudence of the International Court of ~us t i ce?~  that the Security Council 
is invested with powers which are not specifically detailed in the Charter. In 
particular, article 24 vests the Council with a general, residuary power to take 
"prompt and effective action" to discharge its "responsibility" under para 1 of 
that provision "for the maintenance of international peace and security" - a 

67 See the last Report of the former Secretary-General on the Work of the 
Organization: N4611, p 3 col2. 

The fact that article 99 possesses such a role in relation to the powers 
detailed in Chapter VI does not preclude the possibility that the powers of the 
Security Council to promote the settlement of disputes might extend to disputes 
of the type described in article 99 itself. Were the Security Council's powers to 
range that far, it would not undermine, or otherwise be inconsistent with, the 
operation of the system described in the text. Article 35(1) and (2) would still be 
available as channels by which disputes might be brought to the Council's 
attention before they took on the character of ones whose resolution the Council 
might promote. Admittedly, article 99 would not operate in this manner, since its 
material scope would be coterminous with that of the Security Council's powers. 
Nevertheless, it would still serve as a possible means by which the Security 
Council might be put in a position to exercise its powers at an early stage, since 
it would enable that body to be apprised of a dispute the moment that there was 
reason to suppose ("...which in his opinion ...") it to be of the type with which the 
Security Council could deal. 

68 See para l(7)-(15). It is unclear whether this argument is applicable in respect of 
the action contemplated in para 1(15), since article 96(1) authorises the Security 
Council to request an advisory opinion of the court on "any" legal question 
(though article 24(1) might ultimately serve to limit the scope of that provisjon). 

69 Proposal (16) in A133133 at 56 (which originated in a Turkish working paper, 
AIAC.182/WG/7lRev.l); and an unnamed State, A/38/33, para 111. 

70 See, for example, Security Council Resolutions 221 (1965), 665 (1990) and 678 
(1990). These resolutions have been treated by States Members of the United 
Nations as intra vires the Security Council, in spite of the fact that it is difficult 
to find a basis for them in any specific provision of the Charter. 

71 See the Namibia case, n 1 above, at para 110. 
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power which it enjoys in addition to the specific powers which are detailed in 
Chapters VI, VII, VIII and XI1 of the Moreover, this general, 
residuary power should be understood to include a power to promote the 
resolution of disputes which exhibit a potential to develop into threats to the 
peace, even though that potential is not of such a high degree as to amount to a 
likelihood; for only if it possesses such a power will the Security Council be in 
a position to discharge its task of maintaining peace in the manner stipulated 
by article 24(1): namely,   effective[^^]".^^ 

Intervention by the international community to promote the settlement of 
disputes which exhibit potential to threaten the peace is warranted by the fact 
that it serves to secure the peace against infraction more effectively than 
limiting intervention to disputes which already pose an immediate threat to the 
peace.74 However, were intervention confined to disputes whose potential to 
threaten the peace is of such a high degree as to amount to a likelihood, many 
of the same grave risks would be run and much the same costs incurred as if 
intervention were limited to disputes which pose an immediate threat to the 
peace. Thus, a dispute which has deteriorated to such a point that it is likely, if 
it persists, to deteriorate still further and become a direct threat to the peace is 
likely to be very difficult to resolve. The same circumstances which justify the 
assessment that it is likely, if it persists, to threaten the peace are also likely to 
give rise to a state of tension and distrust between the parties inimical to the 
success of any efforts to achieve its r e so~u t ion .~~  Yet, if the dispute is indeed a 
likely threat to peace, the consequences of failure to resolve it are apt to be 
grave. For the same reason, the investment of time, effort and resources 
needed to settle such a dispute is also likely to be great. In order that these 
grave risks might be minimised and peace be better secured, and in order that 
the diversion of resources needed to accomplish this task might be kept to a 

72 It is beyond the scope of the present study to examine whether the Security 
Council may take action - other than that which is expressly contemplated in the 
Charter (as, perhaps, in articles 38, 94(2) and 96(1)) - which cannot be justified 
by reference to the objective of maintaining international peace and security. 

73 Italy, A/C.6/43/SR.14, para 17. There is nothing in the Charter to preclude the 
possibility that the Security Council is possessed of such a power. Thus, 
Chapter VI nowhere expressly prohibits the Security Council from taking action 
to promote the settlement of disputes which do not fall within the ambit of 
article 33(1). Nor is it the case that, if the Council were possessed of such a 
power, that would be inconsistent with the principles which underlie those 
provisions of the Charter which regulate the action which the Council can take to 
that end. Indeed, in the Namibia case (n 1 above), the International Court quoted 
with approval the opinion of the Secretary-General that "[tlhe only limitations" 
upon the powers of the Security Council to take action for the maintenance of 
peace and security are "the fundamental principles and purposes found in 
Chapter I of the Charter": para 110. Arguably, this goes too far - or, rather, does 
not go far enough in spelling out the limits on the Security Council's general 
power under article 24. 

74 See text at nn 29 and 31-32, above. 
75 Tunisia, NC.6139lSR.26, para 49. See also text at nn 90-93, below. 
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minimum, action should be taken to ensure that disputes of such a grave nature 
do not arise. In particular, in the case of disputes which have not yet 
deteriorated to such a point that they are likely, if they persist, to develop into 
threats to the peace, action should be taken to prevent such a deterioration 
from taking place;76 and, given the precariousness and costliness of pursuing a 
policy of ~on ta inmen t ,~~  such action should take the form of efforts to secure 
their resolution and removal. Accordingly, the Security Council should have 
the power to encourage and to promote the resolution of at least certain 
disputes which do not manifest the character described in article 33(1); and 
these should include, at the very least,'8 disputes which exhibit some potential 
to develop into threats to the peace, albeit that that potential is not so great as 
to amount to a likelihood. 

That the Security Council is, indeed, invested with a power to promote the 
resolution of disputes of this type is indicated by article l(1) of the ~ h a r t e r . ' ~  
To the end that peace be maintained, this provision proclaims it to be a 
purpose of the United Nations to take collective measures to bring about the 
settlement of disputes "which might lead to a breach of the peace"80 - a 

76 For the same reasons, action should be taken to prevent the emergence of 
disputes which, were they to arise, would immediately possess such a grave 
nature as to warrant the assessment that, if they persisted, they would be likely to 
develop into threats to the peace. On a possible obligation to prevent the 
emergence of such disputes, see text at n 95, below. 

77 See text at nn 36-39, above. 
78 For a further category of disputes whose resolution the United Nations should be 

empowered to promote in order better to safeguard the peace, see 
Section II(a)(ii), below. It is beyond the scope of the present study to examine 
whether a power to deal with that category of disputes is vested in the Security 
Council. It is certainly vested in the General Assembly: see text at nn 259-260, 
below. 

79 It is noteworthy that the relevant part of article l(1) was restated in the preamble 
of the proposed draft declaration which was contained in the working paper 
around which work on the future Manila Declaration centred, as well as in its 
first revision: see the last preambular paragraph of AIAC.l82/WG/48 and the 
first preambular paragraph of A/AC.182/WG/48/Rev.l. For these working 
papers, see n 293, below. 

80 Emphasis added. Both the French and Spanish texts of the Charter refer to 
disputes which are "susceptibles" to lead to a breach of the peace. Those two 
texts use the same adjective in article 33(1) to describe the degree of probability 
which a dispute must exhibit for it to fall within the scope of Chapter VI. Given 
that the word "likely" in the English text of article 33(1) serves to limit the 
potentially wider scope of the word "susceptible" in the French and Spanish texts 
of that provision (see n 44, above), it might be thought that the word 
"susceptibles" in the French and Spanish texts of article l(1) should be limited in 
the same way. Those texts would then serve to limit the potentially wider scope 
of the word "might" in the English text of article l(1). However, this argument 
involves a gross non sequitur: namely, that, since the same word is used in 
article l(1) and article 33(1) of the French and Spanish texts of the Charter, that 
word must bear the same sense in both of those provisions. The English text of 
the Charter indicates that it does not. 
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description which is sufficiently wide to embrace any dispute which exhibits 
some potential to develop into a threat to the peace, even if the degree of 
probability that that potential will be realised is not so great as to amount to a 
~ i k e l i h o o d . ~ ~  Since article 24(1) entrusts primary responsibility for the 
maintenance of peace to the Security Council, it is in that organ that the power 
described in article l(1) should vest. This very conclusion was espoused by the 
International Court of Justice in its Opinion in the Namibia case.82 

Moreover, that the Security Council is possessed of a power to promote the 
resolution of disputes which exhibit a lesser degree of potential to threaten 
the peace than that which is contemplated in article 33(1) was assumed by the 
General Assembly in an instrument which it adopted one year before 
the Declaration presently under consideration. The Declaration on the 
Enhancement of the Effectiveness of the Principle of Refraining from 
the Threat or Use of Force in International ~ e l a t i o n s , ~ ~  which was adopted by 
the General Assembly on 18 November 1 9 8 7 , ~ ~  declares in para 28 that: 

States ... should strengthen the part the Security Council can play in preventing 
disputes and situations the continuation of which is likely to endanger the 
maintenance of international peace and security. They should facilitate the task 
of the Council in reviewing situations of potential danger for international 
peace and security at as early a stage as possible. 

In so far as it presumes that the Security Council may play a part in 
"preventing" disputes and situations from deteriorating to such a point that 
they are likely, if they persist, to endanger the peace, this provision clearly 
presupposes that that body has the power to take action in respect of disputes 
and situations before they have assumed the character described in 
article 33(1) of the Charter. It also presupposes that, in order that the Security 
Council might take action to this end "at as early a stage as  possible", its 

81 Article l(1) refers to disputes which might lead to an actual breach of the peace, 
rather than to disputes which might lead to the peace being threatened. 
Nevertheless, a dispute which might develop so as to give rise to a threat to the 
peace can also properly be described as one which might lead to its breach. That 
the phrase quoted in the text does extend to disputes of the type described in the 
text is indicated by the reference in the first limb of article l(1) to "prevention ... 
of threats to the peace", as well as to their "removal": see text following n 29, 
above. 

82 Note 1 above. The International Court there held (at para 109) that the Security 
Council had adopted the three resolutions there under discussion "in the exercise 
of what it deemed to be its primary responsibility, the maintenance of peace and 
security, which, under the Charter, embraces situations which might lead to a 
breach of the peace. (Art. 1, para. 1.)". 

83 AJ42149, p 287; and (1988) 27 ILM 1673. 
84 The text of the Declaration is annexed to Resolution 42/22. That resolution, 

which approves the text of the Declaration, was adopted by the General 
Assembly without a vote. 

For the history of the preparation of the Declaration, see Treves, "La 
Declaration des Nations Unies sur le renforcement de l'efficacite' du principe du 
non-recours a la force" (1987) 33 AFDI 379 at 380-88. 
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power to take preventative measures extends to disputes and situations which 
manifest some degree of "potential" to develop into dangers to the peace.85 
The call made in this provision to strengthen the role played by the Security 
Council in "preventive diplomacy" evidently met with a response one year 
later in the Declaration on the Prevention and Removal of Disputes and 
 situation^.^^ 

Therefore, it is clear from its text that the Declaration contemplates 
disputes which, though they manifest a potential to develop into threats to the 
peace, exhibit that potential to a lesser degree than that which is contemplated 
by article 33(1) of the Charter. The history of the preparation of the 
Declaration confirms that this was, indeed, the intention of its draftemS7 

85 The action referred to in the second of the two sentences quoted from para 28 is 
limited to that of "reviewing" situations and disputes which are a potential 
danger to the peace. Such activity is hardly calculated to "prevent" the 
emergence of disputes and situations of the type described in article 33(1) of the 
Charter. The allusion to "reviewing" should, accordingly, be seen as referring to 
an activity which the Security Council should undertake so as to facilitate the 
initiation of the measures of prevention which are contemplated in the first of the 
two sentences quoted in the text. Indeed, the holding of such reviews is but one 
of the actions which the Declaration on the Prevention and Removal of Disputes 
and Situations encourages the Security Council to take in order to deal with 
disputes and situations the continuance of which may threaten the peace: see 
para 1 (7)-(10). 

86 See para l(7)-(15). The sixth preambular paragraph of the Declaration explicitly 
reaffirms the Declaration on the Enhancement of the Effectiveness of the 
Principle of Refraining from the Threat or Use of Force. 

87 Undeniably, there was some confusion on this point, both in the Special 
Committee on the Charter and in the Sixth Committee of the General Assembly. 
See, for example: Iraq, AIC.6/39/SR.27, para 4; Mexico, A/C.6/39/SR.26, 
para 6; an unnamed State, N38/33, para 26; and an unnamed State, A/41/33, 
para 57. The working paper which provided the focus for the Committee's work 
and the principal basis of the future declaration only served to increase this 
confusion, the definitions of the states of affairs to which it applied undergoing 
several changes in the course of its various revisions. Thus, the original working 
paper applied to "potential conflicts" and "specific situations of imminent 
conflict" (see the title to Section I of NAC.138lL.38); and the first revision 
applied to "situations which may lead to international friction or give rise to a 
dispute" and "matters which may threaten the maintenance of international peace 
and security" (see the title and the first substantive paragraph of 
AIAC.138L.38); while the second and third revisions applied to "disputes", 
"situations which may lead to international friction or give rise to a dispute" and 
"matters which may threaten the maintenance of international peace and 
security" (see the title and para 1 of A/AC.138/L.38/Rev.2; and the title and tht 
second preambular paragraph of A/AC.182L.38/Rev.3). It was only in 1988, 
when the Special Committee finally adopted the text of a draft declaration for 
recommendation to the General Assembly, that the current title made its 
appearance, together with the current formulation of the instrument's scope: see 
AI43/33 at para 14. 

However, the vast majority of the evidence points firmly to a desire on the 
part of the drafters of the Declaration to strengthen the processes of preventive 
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diplomacy by encouraging action to settle and remove potentially dangerous 
disputes while they are still at an early stage and before they have deteriorated to 
such a point that they pass within the ambit of Chapter VI of the Charter. Thus, 
the original version of the working paper which provided the principal basis of 
the future declaration proceeds stage by stage through the steps which the organs 
of the United Nations should consider taking in respect of a problem and 
culminates, at the final stage, with a brief heading entitled "[sltart of pacific 
settlement of disputes methods and procedures according to Chapter VI of the 
Charter of the United Nations": AlAC.138L.38, Heading IV. Similarly, the 
explanatory note affixed to the first revision of the working paper affirmed that it 
"covers the stage of possible United Nations activities preceding the start of the 
pacific settlement of disputes under the Charter": A/AC.138/L.38/Rev.l. 
("[Ulnder the Charter" clearly means "under the express provisions of the 
Charter", and not "under the legal powers created by the Charter, whether 
expressly or not", since, otherwise, the working paper would have been exhorting 
the organs of the United Nations to take action which was ultra vires and 
unconstitutional - a point which was made by several States: certain unnamed 
States, Al40133, paras 73 and 118; and Syria, NC.6140lSR.41, para 58.) Both 
this and subsequent versions of the working paper were understood by other 
States, too, to be intended to apply to disputes which fall outside the scope of 
Chapter VI: Australia, NC.6140lSR.41, paras 23-25; Finland, AlC.6140lSR.43, 
para 86; and certain unnamed States, Al42133, paras 76 and 82. Indeed, the point 
was repeatedly stressed, both by the sponsors of the working paper (N40133, 
para 98) and by other States (Australia, NC.6140lSR.41, para 24; Jamaica, 
NC.6/40/SR.37, para 29, and NC.6142lSR.24, para 51; several unnamed States, 
N41133, para 55; and an unnamed State, ibid, para 69; and see n 59, above), that 
the purpose of the instrument under preparation was to deal with potential threats 
to the peace while they are still at an "embryonic" stage. 

Certain elements in the history of the preparation of the Declaration might be 
thought to indicate that the sponsors of the working paper (see also Iraq, 
NC.6139lSR.27, para 4) intended the future declaration to go further still and to 
apply not just to disputes and situations which manifest some potential to 
become threats to the peace, but to all disputes and situations, whether or not 
they exhibit any potential at all to threaten the peace. So, for example, the second 
and third revisions of the working paper appeared to make a rational progression 
in respect of the states of affairs to which they applied, from "situations which 
may ... give rise to a dispute", to "disputes", and on to "matters which may 
threaten the maintenance of peace and security". However, closer study reveals 
that the States sponsoring the working paper in fact intended the requirement 
expressed in respect of "matters" - that they "may threaten the maintenance of 
international peace and security" - to apply equally to "situations" and 
"disputes". Thus, a spokesman of the sponsors, remarking that their intention was 
to prevent the emergence of threats to the peace by encouraging action to deal 
with them while they were still at an "embryonic" stage, stated that, to describe 
this point in their development, the working paper employed the formula used in 
article 99 of the Charter - namely, "may threaten the maintenance of 
international peace and security": N40133, para 98. Moreover, in the final text of 
the Declaration, the term "matters" no longer appears in order to describe the 
types of circumstances to which the Declaration applies, yet the phrase "which 
may threaten the maintenance of international peace and security" is still present 
and now qualifies explicitly both the words "situations which may ... give rise to 
an international dispute" and the word "disputes". See, also, the comments 
reported in N41133, at para 57, and in N42133, at para 40. 
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The Declaration on the Prevention and Removal of Disputes and 
Situations, consequently, corroborates the proposition that, in order more 
effectively to safeguard the peace against infraction and so  advance the 
interest of the international community that breaches of the peace not occur, 
States which are party to a dispute should take action to settle their differences 
if that dispute exhibits any significant potential to develop into a threat to the 
peace. This is so  regardless of whether or not that potential is of a sufficiently 
high degree to bring the dispute in question within the scope of article 33(1). 
In order to secure that the States party to such a dispute in fact take action to 
resolve it, the Declaration confirms what is evident from article l(1) of the 
Charter: namely, that the United Nations is invested with the power to take 
collective measures for the purpose of encouraging the disputants to take such 
action and facilitating their performance of that task. More significantly for 
present purposes, though, the Declaration also evidences the proposition that, 
in order the better to ensure that they take such action, States which are party 
to disputes of the type described should be subject to an obligation under 
international law to take action to resolve the differences between them.88 

(ii) Strengthening peace 
The common interest of States that breaches of the peace not occur, therefore, 
justifies imposing on the parties to a dispute an obligation to take action to 
resolve their differences if the dispute between them is of such a nature that it 
exhibits potential to deteriorate into a threat to the peace. What, though, if 
their dispute does not exhibit any such potential? It might be thought that the 
imposition of any such obligation on the disputants could hardly then be 
justified by reference to the interest that the peace not be breached.89 
However, on closer examination, this turns out not to be so. 

The interest that breaches of the peace not occur suggests that action be 
taken to procure the settlement of disputes which exhibit a potential to develop 
into threats to the peace as soon as that potential becomes manifest. In that 
way, disputes which, if no effort were made to resolve them, might come to 
threaten the peace may be dealt with and, hopefully, resolved before that 
potential might be realised and their resolution become consequently more 
complex and fraught with risk. However, even if action is taken at such an 
early stage, the removal of a dispute which manifests a potential to develop 
into a threat to the peace is likely to be a delicate and difficult enterprise. The 
circumstances which surround such a dispute and justify the assessment that it 
has the potential to threaten the peace are apt to create, by virtue of that very 
fact, a state of tension, and so of distrust, between the partiesg0 The 
establishment of mutual trust and confidence between them is, therefore, likely 

88 For further discussion of the Declaration's significance in this respect, see text at 
nn 339-350, below. 

89 Cf France, A/C.6/36/SR.35, para 51; and Trinidad and Tobago, A.C.6/35/SR.35, 
para 2. 

90 See text at n 75, above. 
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to be a necessary first step in any effort to resolve their differences. This task 
is likely to be made much easier if the relations which prevailed between the 
parties prior to the emergence of the dispute were marked by trust and 
confidence. That this is so has been recognised in a number of resolutions of 
the General Assembly. So, for example, Resolution 2129(XX) affirms that the 
establishment of "friendly" and "neighbourly" relations between states,gl 
founded on mutual coperation,g2 is apt to create "an atmosphere of confidence 
which will be conducive to an effective consideration of the problems" which 
are productive of "tension" between 

Consequently, in order to facilitate the removal of disputes which present 
potential threats to the peace, States have a common interest, ancillary to their 
interest that breaches of the peace not occur, that there be established and 
maintained between each other relations which are characterised, not simply 
by an absence of antagonism, but, more positively, by the existence of 
friendliness, neighbourliness and cooperation. 

Moreover, States have a common interest that relations of that character be 
developed between them for the reason that the prevalence of such relations is 
apt to diminish the likelihood that any disputes which may arise between them 
will either possess or else take on a dangerous character and so pose potential 
threats to the peace. 

Even if States take action to remove disputes to which they are party 
immediately that those disputes begin to exhibit some potential to develop into 
threats to the peace, the removal of such disputes is likely to be a difficult 
task, for reasons that have already been remarked.94 Yet, if the efforts of the 
parties to this end are impeded or thwarted, the danger exists that the potential 
which the dispute exhibits to give rise to a threat to the peace may actually be 
realised, in which event its removal is likely to become an even more 
complicated and risky undertaking. Consequently, just as States should take 
action to resolve disputes which exhibit a potential to develop into threats to 

91 See the first, second and third preambular paragraphs and paras 1 and 4 of the 
resolution. 

92 See the second, third and fourth preambular paragraphs and paras 1, 2 and 4. 
93 See para 3, as well as the fifth preambular paragraph. Similarly, Resolution 

34/99 (A/34/46, p 65) declares in its sixth preambular paragraph that the 
development of "good neighbourliness" between States is "likely to contribute" 
to "the enhancing of confidence" and "the solution of problems" between them. 
See also: the eighth preambular paragraph of Resolution 44131 and the seventh 
preambular paragraph of Resolution 431163, both of which emphasise that "good 
understanding and co-operation" between States is "a basic requirement for 
reducing tension" between them and establishing "a climate of peace and mutual 
confidence"; and para 20 of the Declaration on the Enhancement of the 
Effectiveness of the Principle of Refraining from the Threat or Use of Force. 

Acting on the report of its First Committee, the General Assembly adopted 
Resolution 2129(XX) by acclamation: A/PV.1408, para 47. For the teat of that 
resolution, see A16014, p 10. 

94 See text at nn 75 and 90, above. 
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the peace in order more effectively to safeguard the peace against infraction, 
so, for the same reason, States should take action both to prevent disputes 
which present potential threats to the peace from ever arising and to prevent 
disputes which do not yet exhibit such a potential from deteriorating to such a 
point that they subsequently come to do so.gS 

Admittedly, it is impossible to say of a particular dispute which does not 
yet exhibit any potential to develop into a threat to the peace that, if no action 
is taken to deal with it, it will in time come to exhibit such a potential: if it can 
be said of a dispute that there is evidence that it might deteriorate so as to 
present a potential threat to the peace, it already does exhibit a potential to 
threaten the peace, whereas, if there is no evidence that this might occur, it 
cannot be said that, in the case of the particular dispute concerned, action is 
needed to prevent that possibility from materialising. Nevertheless, the 
impossibility of identifying those particular disputes in respect of which action 
should be taken does not foreclose the possibility that - short of settling every 

95 That States should act in this manner is suggested by para l(1) of the Declaration 
on the Prevention and Removal of Disputes and Situations. It is not necessary to 
examine here whether States are under an obligation to take action to this end. 
However, it may be observed that this provision employs only the language of 
recommended good practice, and not that of obligation. Nevertheless, some 
States have expressed the opinion that para l(1) gives e:;pression to an obligation 
which is incumbent on States under current international law. See: Nepal, 
NC.6143/SR.19, para 19; and the Ukraine, A/C.6/43/SR.15, para 80; and see 
para 7 of the proposal of Czechoslovakia and the USSR, reproduced in A142133 
at para 46, which received express support from Mexico and Poland 
(AIC.614YSR.23, para 12, and AIC.6142lSR.24, para 19, respectively). Note also 
para 1 of Section I of the Manila Declaration, which is discussed in the text at 
nn 111-112, below. 

That the interest of States that breaches of the peace not occur suggests that 
States should take action to deal with disputes which do not yet manifest any 
potential to develop into threats to the peace in order to prevent them from 
deteriorating to such a point that they do come to exhibit such a potential is 
suggested by the comments of a number of States: Bolivia, A/44/460, p 5 para 4; 
Iraq, AJC.6/39/SR.27, para 4; Norway, A1351391, p 7, para 1; Switzerland, in a 
statement to the Athens 1984 Meeting on the Peaceful Settlement of Disputes, 
(1985) 40 Schweiz Jb Int'  Recht 219 at 220, and in the aide-memoire prepared 
by i ts  Department of Public International Law, (1989) 44 Schweiz J b  Int' Recht 
241 at 241; and an unnamed State, in para 21 of the Statement of the Chairman 
of the Working Group on the Work carried out by the Working Group to the 28th 
Meeting of the Special Committee on the Charter, reproduced in N33133 at 
para 13. The remedy advocated by those States - that action be taken to settle 
disputes before they might deteriorate to such a degree as to exhibit the potential 
to threaten the peace - would, however, be out of all proportion to the problem 
posed. Given the impossibility of identifying those disputes in respect of which 
action is required to prevent them deteriorating in such a manner (as to which, 
see the text following this note), action would have to be taken to settle all 
disputes between States - or all "significant" disputes, at least - in order to 
achieve the end in view. Yet it is unlikely that more than a small fraction of the 
disputes concerned would, if left unresolved, develop so as to exhibit potential to 
threaten the peace. Cf text at nn 109-112, below. 
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dispute96 - some action may usefully be taken to prevent disputes which do 
not exhibit any potential to threaten the peace from deteriorating to such a 
point that they take on such a problematic character. In respect of any dispute, 
States may take action to establish means of communication between each 
other, if none already exist, which are calculated to maintain confidence and to 
ensure that distrust does not arise.97 More generally, though, action may be 
taken to promote the establishment and maintenance between States of 
relations whose nature is such as to make it less likely that any disputes which 
may arise between them will either, from their very inception, represent 
potential threats to the peace or else, if they do not initially exhibit such a 
character, deteriorate to such a point that they later come to do so. That 
relations of "co-operation and friendship" in particular are calculated to have 
such an effect, preventing "the recurrence of situations which might endanger 
international peace and security", was affirmed by the General Assembly in 
para 3 of the Declaration on the Deepening and Consolidation of International 
~ ~ t e n t e . ~ ~  In paras 1 and 3 of that instrument, the States Members of the 
United Nations accordingly "declare[d] their determination" to take action to 
facilitate and promote the development between each other of relations of that 
kind. 

Therefore, the establishment and the maintenance of friendly, neighbourly 
and cooperative relations between States are desirable on the grounds that they 
both facilitate the removal of those disputes which exhibit a potential to 
develop into threats to the peace and serve to diminish the likelihood that 
disputes of that nature will emerge or develop. In so far as relations 
characterised by friendship, good neighbourliness and cooperation 
consequently secure the peace more effectively against infraction, States have 
a common interest, ancillary to their interest that breaches of the peace not 
occur, that relations of that type be developed. 

That friendship and cooperation between States promote the more effective 
realisation of the objective that breaches of the peace not occur has been 
affirmed by the General Assembly in a number of important  resolution^.^^ So, 

96 See preceding note, in fine. 
97 Cf para l(3) of the Declaration on the Prevention and Removal of Disputes and 

Situations. 
98 A/32/45, p 59. Acting on the report of its First Committee, the General 

Assembly adopted Resolution 3211.55, which in turn adopted the Declaration, by 
consensus: A/32/PV.106, para 84. China, though, expressly dissociated itself 
from the consensus: ibid, para 86. 

The resolution of a dispute is likely to prove much easier if the relations 
between the parties prior to its emergence were also characterised by mutual 
cooperation; for the disputing States are then both likely to have a strong interest 
in resolving their differences so as to facilitate the re-establishment of the 
mutually advantageous cooperation which previously existed between them. 

99 Note also article l l (2 )  of the Covenant of the League of Nations, which affirmed 
the importance of maintaining "the good understanding between nations upon 
which peace depends". Action taken by the Council of the League under 
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for example, the Declaration on the Enhancement of the Effectiveness of the 
Principle of Refraining from the Threat or Use of Force in International 
Relations affirms in para 15 that "bilateral and regional co-operation" between 
States is an "important means to enhance the effectiveness" of the principle of 
refraining from the threat or use of force; for, as is remarked in the sixth 
preambular paragraph, by "strengthen[ing] peace", cooperation between States 
serves to reduce the risk that new armed conflicts will occur. Likewise, 
Resolution 2734(XXV) - the Declaration on the Strengthening of International 
Security - announces in para 25 that "the promotion of international co- 
operation, including regional, subregional and bilateral co-operation between 
States, ... can contribute to the strengthening of international security".100 
Again, para 1 of Section I of the Manila Declaration on the Peaceful 
Settlement of International Disputes proclaims that the maintenance of 
"friendly relations" between States "contribut[es] to the maintenance of 
international peace and security". 

The General ~ s s e r n b l ~ l O l  has accordingly recognised on a number of 
occasions that, in order to "strengthen" the peace and so secure it more 
effectively against infraction, relations of friendship, good neighbourliness and 
cooperation should be developed between states.lo2 It has consequently made 

article 15 of the Covenant was accordingly directed towards promoting between 
the disputants relations of a type which would ensure the establishment between 
them of that "good understanding". See, for example, the fourth paragraph of the 
Council's Resolution of 10 December 1927 relating to the dispute between 
Poland and Lithuania ([I9281 9 LNOJ 177-178). 

100 N8028, p 22. The General Assembly, acting on the report of its First 
Committee, adopted Resolution 2734(XXV) by a vote of 120 in favour to one 
against, with one abstention: NPV.1932, para 160. 

101 Likewise, the States participating in the Conference on Security and Cooperation 
in Europe. See, for example, para 25 of the heading "Principles" in the 
Concluding Document of the Vienna Meeting 1986 of Representatives of the 
Participating States of the Conference on Security and Cooperation in Europe, 
Held on the Basis of the Provisions of the Final Act relating to the Follow-up to 
the Conference, done at Vienna on 17 January 1989 (henceforth referred to as the 
"Concluding Document of the Vienna Follow-up Meeting"): Bloed A (ed), 
From Helsinki to Vienna: Basic Documents of the Helsinki Process (1990), 
p 181. 

102 Thus, the "importance" of strengthening peace and developing friendly relations 
between States is stressed in both the Friendly Relations Declaration and the 
Manila Declaration, in their third and seventh preambular paragraphs, 
respective1 y. 

While references to the development of friendly relations are frequently 
juxtaposed in this manner to references to the strengthening of peace, it is seldom 
expressly stated that the development of friendly relations is the means by which 
the strengthening of peace is to be accomplished. However, an explicit statement 
to this effect can be found in the first preambular paragraph of Resolution 
2129FX). More significantly, it is also averred in article l(2) of the Charter 
(discussed in the text at nn 232-236, below). Note also para 3 of the Declaration 
on the Deepening and Consolidation of International Detente, which is quoted in 
the text following n 263, below. 
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frequent calls on States to develop friendly, neighbourly and cooperative 
relations between each other in order that peace may be strengthened.lo3 
Indeed, in some resolutions, the General Assembly has even gone so  far as to 
couch its appeal in the language of legal obligation.lo4 

In a similar fashion, para 2 of Resolution 2129(XX) emphasises the 
"importance" of developing "peaceful co-operation" between States "with a view 
to strengthening peace and security"; while the third preambular paragraph of 
Resolution 34/99 refers to two earlier resolutions - Resolution 1236(XII) and 
Resolution 1301(XIII) - both of which are said to stress the "importance" 
of promoting "good neighbourly relations for the peace and security" of all 
States: see specifically the first, third and fourth preambular paragraphs of 
Resolution 1236(XII) and the second and third preambular paragraphs of 
Resolution 1301(XIII). 

103 Thus, Resolution 1236(XII), in its sole operative paragraph, "[c]alls upon all 
States to make every effort to strengthen international peace and to develop 
friendly and co-operative relations ... as enjoined in the Charter". See also para 3 
of the Declaration on the Deepening and Consolidation of International Dttente, 
quoted in the text following n 263, below. Similarly, para 1 of Resolution 34/99 
[c]alls upon all States, in the interest of the maintenance of international peace 
and security, to promote good neighbourliness in their relations with other 
States". (An identical exhortation appears in para 3 of Resolutions 361101, 
371117, 381126, 39/78, 41/84, 421158 and 431171B.) Again, the Declaration on 
the Enhancement of the Effectiveness of the Principle of Refraining from the 
Threat of Use of Force in International Relations "declares" in para 15 that 
States "should ... promote bilateral and regional co-operation as one of the 
important means to enhance the effectiveness of [that] principle". See also 
para 20; and note especially para 14 of the Declaration, which is quoted in the 
following note. 

104 Thus, para 14 of the Declaration on the Enhancement of the Effectiveness of the 
Principle of Refraining from the Threat of Use of Force in International 
Relations announces that "States shall make every effort to build their 
international relations on the basis of mutual understanding, trust, respect and 
co-operation in all areas". 

Even more categorically, the Manila Declaration proclaims in para 1 of 
Section I that States "shall live together in peace with one another as good 
neighbours and strive for the adoption of meaningful measures for strengthening 
international peace and security". Agreement on this injunction was not 
immediately forthcoming: A136133, para 280. Indeed, its incorporation in the 
Manila Declaration marked its first appearance in a text adopted by an 
international organisation of near-universal membership: Economides, "La 
Declaration de Manille sur le r~glernentpacifique des differends internationaux" 
(1982) 28 AFDI 613 at 618; and Chebeleu, "La Declaration de lilssernblt!e 
Genkrale des Nations Unies sur le re~lement yacifique des differends 
internationaux" (1983) 17  Rev Roum d'Et Int'l 337 at 340. Nevertheless, 
following its inclusion in the final draft of the Declaration, no State expressed 
any reservations with respect to it and several States gave it their express 
support: Burundi, AIC.6137lSR.28, para 31; Laos, AiC.6137lSR.23, para 22; and 
Madagascar, AiC.6/37/SR.24, para 10. 

Note might also be made of the fifth preambular paragraph of the Treaty on 
the Final Settlement with respect to Germany, done at Moscow on 12 September 
1990 ((1990) 29 ILM 1187), which announces the resolution of the States parties 
"in accordance with their obligations under the Charter of the United Nations to 
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There is, therefore, ample evidence to corroborate the proposition that 
States share a common interest in the development of friendly, neighbourly 
and cooperative relations, for the reason that relations of that character serve to 
secure the peace more effectively against infraction and so  advance the 
fundamental interest of the international community that breaches of the peace 
not occur. 

In so  far as States share an interest that relations of friendship, good 
neighbourliness and cooperation are established and maintained, they also 
have a common interest that States take action to settle at least certain of the 
disputes which may arise between them. A dispute between two States may 
impede the establishment of friendship, good neighbourliness and cooperation 
between them.lo5 Equally, where relations of that type have already been 
developed, the emergence of a dispute may have the effect of imperilling their 
continued existence.lo6 That being so, the common interest of States in the 
development of friendly, neighbourly and cooperative relations militates in 
favour of the removal of those disputes in order that the establishment of 
relations of that type may be facilitated and their maintenance more effectively 
se~ured. '~ '  Thus, Resolution 13Ol(XIII), in its third preambular paragraph, 
affirms "the urgent need of finding solutions to contemporary problems which 
stand in the way of the promotion of friendly and neighbourly relations among 
States".lo8 

While occasional statements are to be found which might suggest the 
contrary,lo9 it is not necessary, in order to facilitate the establishment and 

develop friendly relations among nations based on respect for the principle of 
equal rights and self-determination of peoples, and to take other appropriate 
measures to strengthen universal peace". 

105 See the third preambular paragraph of General Assembly Resolution 1301(XIII). 
106 See para 3 of Resolution 1301(XIII). 
107 Queneudec, "Article 33", in La Charte des Nations Unies, n 66 above, p 567 

at 572. However, Queneudec draws too widely the bounds of the category of 
disputes whose removal is warranted by this interest: see n 109, below, and 
accompanying text. 

108 Note also the fourth preambular paragraph and the sole operative paragraph of 
Resolution 1236(XlI); and see para 3 of the Declaration on the Deepening and 
Consolidation of International Detente, which is quoted in the text following 
n 263, below. 

109 See the last preambular paragraph of the proposed "draft declaration on 
settlement by peaceful means of disputes between States" contained in the 
working paper submitted by Romania at the thirty-fourth session of the General 
Assembly: A/C.1/34/L.49. See also Queneudec, n 107 above, p 572; and cf 
para 32 of the Declaration on the Enhancement of the Effectiveness of the 
Principle of Refraining from the Threat or Use of Force. This may also be the 
import of the statements of the Philippines (A/43/530/Add.l, p 2 at para 4) and 
Romania (A/C.1/34/PV.45, p 6, and A/C.6/37/SR.20, para 24) that the peaceful 
settlement of all disputes is a "pre-requisite" of peace - assuming those 
statements to amount to more than mere affirmations that force must not be used 
to settle any dispute. Note also the statements which are cited in the second 
paragraph of n 95, above. 
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maintenance of friendly, neighbourly and cooperative relations, that all 
disputes should be removed. The existence of a dispute only represents an 
obstacle to the establishment of relations of that type or an impediment to their 
maintenance if it is of such a nature as to inhibit or destroy the mutual trust 
and confidence on which friendship, neighbourliness and cooperation depend. 
Resolution 1301(XIII) accordingly confines its exhortation to States to resort 
to the United Nations for the solution of their problems to those which 
"interfere with friendly and neighbourly relations among states".ll0 While it 
relates to the prevention of disputes, rather than their settlement, para 1 of 
Section I of the Manila Declaration has a similar scope. Thus, the injunction 
"to act ... with a view to avoiding disputes" which it issues to States in the 
interests of maintaining friendly relations and so contributing to the 
maintenance of peacelll is limited to those disputes which are "likely to affect 
friendly relations" between them.l12 

Therefore, while the interest that breaches of the peace not occur certainly 
justifies the imposition on States of an obligation to take action to settle those 
disputes between them which might develop in such a way as to threaten the 
peace, that same interest also militates in favour of the extension of that 
obligation to embrace disputes which are of such a character that they are apt 
either to disrupt the maintenance of friendly, neighbourly and cooperative 
relations between the disputants or else to impede their establishment where 
they do not as yet exist. 

110 The General Assembly adopted Resolution 1301(XIII) on the report of its 
Special Political Committee by a vote of 77 in favour and none against, with one 
abstention: APV.783, para 39. For the text of the resolution, see N4090, p 8. 

Rather oddly, para 3 contemplates that States will "mak[e] full use of 
Article 33" before "resort[ing] to the Organization for the solution of disputes of 
the type described. Yet disputes of that type do not fall within the ambit of 
article 33. That being so, it is probable that reference is being made not to 
compliance with the obligation which is set forth in article 33(1), but, rather, to 
use of those procedures which are available for resolving disputes outside the 
framework of the United Nations and which are listed in that provision. 
Certainly, the latter possibility better comports with the use of the phrase 
"mak[e] full use of", which is hardly apt to describe compliance with an 
obligation. 

111 That this is the purpose of the injunction in the first sentence of para 1 is 
confirmed by the second sentence (quoted in the second paragraph of n 104, 
above). 

112 Cf the scope of the injunction which was suggested in the second revision of the 
working paper which served as the basis of work on the future Manila 
Declaration. In order to "ensure" the maintenance of peace, the proposed para 1 
of Section I prescribed that States should avoid "disputes" simpliciter, without 
any qualification or limitation: A/AC.182/WG/48/Rev.2. (For the history of the 
preparation of the Manila Declaration, see n 293, below.) 

It is not necessary to consider whether this injunction expresses an obligation 
under current international law - though note may be made of the affirmations of 
Lebanon and Singapore that it does: NC.6137lSR.27, para 46; and 
NC.6137lSR.24, para 54, respectively. 
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(b) Cooperation and interdependence 

Statements are to be found which suggest that, beyond the interest that 
breaches of the peace not occur, States share no further interest which is 
capable of serving as a justification for imposing on the parties to a dispute an 
obligation to take adtion to resolve their differences.l13 However, it is possible 
to identify at least one such interest, and, perhaps, even two. The first is the 
interest which all States share in the establishment and maintenance of 
cooperative relations. As it has been described above, the interest of States in 
the development of international cooperation is ancillary to and advances the 
more fundamental interest of the international community that breaches of the 
peace not occur. However, States have a shared interest that cooperative 
relations be developed between each other for other reasons, too, unconnected 
with the preservation of peace; and, once more, this interest justifies 
intervention by international society to ensure that action is taken for the 
settlement of certain disputes. 

113 Thus, the duty of States to take action to settle their disputes has been described 
as "deriving from" the "basic concept" of the maintenance of international peace 
and security (Cyprus, NC.6135lSR.41, para 7; and Honduras, A,C.6/34/SR.31, 
para 13). The two notions have also been variously depicted as "two sides of the 
same coin" (Morocco, NC.6137lSR.24, para 38), as "two facets of the same 
problem" (Sierra Leone, NAC.182lSR.32, para 26), as "inseparable" (Botswana, 
AlC.6/42/SR.27, para 50; and Japan, A/C.6/35/SR.43, para 5), as "indissolubly 
linked" (Bangladesh, NC.6139lSR.31, para 66; and Trinidad and Tobago, 
NC.6135lSR.35, para 2) and as "twin subjects" (Cyprus, AfC.6/42/SR.27, 
para 65). Note also the statement of the International Court in the Fisheries 
Jurisdiction (United Kingdom v Iceland) case (n 1 above) that "the object of 
reducing friction and avoiding risk to peace and security" is "the purpose 
enshrined in the provisions of the United Nations Charter relating to the pacific 
settlement of disputes": para 41. 

A number of statements can also be found to the effect that the duty of 
States to take action to settle their disputes is an aspect or element of the 
maintenance of peace (for example: Brazil, NC.6141lSR.17, para 9; and 
theYemen, AIC.6142lSR.28, para 44) and that the two subjects are "closely 
related" (for example: Austria, A/C.6/34/SR.35, para 24; the Democratic 
Yemen, AlC.6134lSR.39, para 43; France, A/C.6/35/SR.40, para 54; Iran, 
NC.6135lSR.42, para 38; and the Ivory Coast, NC.6134lSR.35, para 20). 
However, such statements, and, likewise, those which simply describe the two 
subjects as "related" (Argentina, A/C.6/37/SR.25, para 85; Cyprus, 
NAC.182lSR.29, para 109; and Spain, NC.6136lSR.31, para 5), are not 
necessarily indicative of a belief that the maintenance of peace is the only end 
which is served by that duty; for the obligation to act to settle disputes may be an 
aspect of, and closely related to, other objectives, too. Indeed, one State has gone 
on to explain its statement that the two notions are "closely related" by stating 
that the duty to take action to settle disputes is "broader in scope" than the 
"question" of the maintenance of peace: Uruguay, NC.6136lSR.29, para 4. 

For further descriptions of the relationship between the objective of 
maintaining international peace and security and the obligation to take action to 
resolve disputes, see n 394, below. 
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In so  far as the nature of a dispute is such that it impedes or disrupts 
cooperation between the parties, those States certainly have an interest in 
taking action to secure its removal. The disruption of cooperative relations 
between the disputants may impede the completion of projects which are 
currently under way or the initiation of projects which are currently under 
contemplation. To the extent that the States party to the dispute have an 
immediate interest in the success of such a project, they have an interest in 
maintaining - or, if they do not yet exist, establishing - between themselves 
the cooperative relations on which the success of that project depends. That 
being so, they have an interest in removing any dispute whose nature is such 
as to disrupt those relations - or, if they do not yet exist, to impede their 
establishment. 

It may be doubted, though, whether this interest can justify intervention by 
the international community in the conduct by States of their bilateral affairs, 
particularly intervention in the form of the imposition of an obligation to take 
action to settle their disputes. If both disputants have an immediate interest in 
the success of a joint project, !hey will both have an interest that cooperative 
relations between each other be established or maintained and, consequently, 
that a dispute between them be removed if it may impede or disrupt such 
cooperation. That interest is likely to be as effective as any legal duty, if not 
more so, in inducing both of them to act to resolve their differences. 
Conversely, if there is no project which is currently under way between the 
two States, and if none is currently being contemplated by either of them, 
neither of the disputants will have an immediate interest in facilitating or in 
maintaining cooperation with the other. That being so, investing each of them 
with a right to require of the other that it take steps to settle the dispute 
between them will not advance any interest which those States may have in 
securing mutual cooperation. 

Nevertheless, in certain fields of international affairs, third States have an 
interest that cooperative relations be established and maintained between two 
States. In so far as a dispute may have the effect of impeding or disrupting 
cooperation between the parties in those fields, other States have a 
concomitant interest that the disputants take action to eliminate their 
differences. 

Thus, there is an increasing number of problems which require cooperation 
between more than two States in order to ensure their effective resolution.114 
In certain cases - such as those problems which arise out of the use of 
international river basins and the exploitation of regional sea-fisheries, or 
those which are posed by the degradation of the environment and by 
developments in armaments - it is necessary that all the States which are 
touched by a problem participate in efforts to secure its resolution if any 
solution which may be reached is to stand a reasonable chance of success. So, 

114 See the third preambular paragraph of the Declaration on the Deepening and 
Consolidation of International Detente. 
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for example, the failure of one State which exploits a particular sea-fishery to 
participate in the development and implementation of measures for its 
conservation is apt to thwart, and so render devoid of point, any measures 
which might be taken to that end by the other States which exploit that fishery. 
That this is so is the reason that every State which is party to a treaty 
concluded to deal with such a problem is invested with the right to withdraw 
from that treaty if one of the States party thereto breaches it in a material 
fashion;l15 for such a breach, either directly and explicitly116 or indirectly and 
implicitly,117 calls into question the commitment of the wrongdoing State to 
the treaty, thereby threatening to render the treaty pointless.11s Similarly, in so 
far as all the States which are affected by a problem of the type in question do 
participate in a joint effort to achieve its resolution, the nature of such a 
problem is such that every State affected by it must cooperate effectively with 
the others if it is to be resolved. Thus, the failure of one State to implement 
effectively agreed measures for the conservation of a sea-fishery is apt to 
impair the chances that the objective of conserving that fishery will be 
attained, however diligent the other States involved might themselves be in 
ensuring that the measures in question are implemented. For this reason, every 
State which is party to a treaty dealing with such a problem has the right to 
require of every other party that it fulfil its obligations under the treaty, and is, 
accordingly, deemed to be injured whenever one of those obligations is 
breached.'lg 

In other cases - such as the problems posed by cross-border terrorism and 
international drug-trafficking, or those presented by undesirable labour 
practices and diseases - the failure of one State affected by a problem to 
participate in the endeavours of the others to adopt and implement measures 
for its solution does not necessarily preclude the possibility that those 
endeavours might prove successful in eliminating the problem, at least in so 
far as it affects those other States. Nevertheless, the failure of a State to 
participate in such endeavours - or, if it does participate, to do so in an 
effective manner - is apt to render less effective any measures which other 
States might take to deal with a problem, making it more difficult for them to 
achieve its eradication even in so far as it affects them alone. So, for example, 
the failure of a State to join in taking measures for the suppression of 
international terrorism is liable to impair the success of any measures which 

115 See article 60(2)(c) of the Convention on the Law of Treaties, done at Vienna on 
22 May 1969: 1155 UNTS 331. 

116 Article 60(3)(a) of the Convention on the Law of Treaties. 
117 Article 60(3)(b) of the Convention on the Law of Treaties 1969. That a breach of 

this type is tantamount to a repudiation of the treaty was suggested by 
Fitzmaurice: [I9571 I1 YBILC 31, proposed draft article 19(2)(ii). 

118 Note also article 23 of the Treaty on Limitation of Naval Armament, done at 
Washington on 6 February 1922: 25 LNTS 201. 

119 See Article 5(2)(eXii) of Part Two of the International Law Commission's Draft . ,. ,. , 
Articles on State Responsibility, as provisionally adopted: [I9851 I1 (Pt 2) 
YBILC 25. 
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other States might take to that end.120 For this reason, every party to a treaty 
instituting measures to deal with such a problem is vested with a right to 
require of every other party that it discharge its obligations under that treaty 
whenever they fall to be performed.121 

Given that States depend on each &her in these ways for resolving certain 
problems,122 States which are affected by those problems have an immediate 
interest in the prevalence of cooperative relations between any two of their 
number; for the refusal of one State to cooperate with another, or its failure to 
do so  in an effective manner, may either prevent or else impede the resolution 
of such a problem, not just as it affects those two States, but as it affects other 
States, too. 

Moreover, States have a common interest that cooperative relations prevail 
between any two of their number for other reasons, too. Cooperation between 
States is essential if certain objectives valued by the international community 
as a whole are to be realised - the most prominent example being respect for 
human rights. The failure of any two States to cooperate with each other in 
advancing these objectives does not preclude or hinder their realisation by 
other States - a fortiori, nor does their failure to cooperate with each other in 
an effective manner. Nevertheless, since these objectives represent community 
values, every State has an interest that they be realised by every other State. 
Consequently, States in general have an interest that every State cooperate, 
and cooperate effectively, to promote their realisation. For this reason, every 
party to a treaty concluded to promote such a community value has a right that 
every other party perform its obligations under that treaty. Concomitantly, 
every party to such a treaty is deemed to be injured whenever obligations 
under that treaty are breached.123 

The consequent interest which States share in the development of 
cooperative relations has frequently been noted by the General ~ s s e m b l ~ . ~ ~ ~  

120 Cf the so-called "Bonn Declaration", jointly issued by Canada, the FRG, France, 
Italy, Japan, the UK and the USA: (1978) 17 ILM 1285. 

121 Cf article 5(2)(f) of Part Two of the International Law Commission's Draft 
Articles on State Responsibility: n 119 above. For other examples of treaties 
which may fall into this category, see Hutchinson, "Solidarity and Breaches of 
Multilateral Treaties" (1988) 59 BYIL 151 in n 14. 

122 See the eighth preambular paragraph of the Declaration on the Deepening and 
Consolidation of International Detente. See also the fifth preambular paragraph 
of Resolution 34/99 and the fourth prearnbular paragraph of Resolutions 361101, 
371117, 381126, 39/78, 41/84, 421155 and 43/171B, which affirm that the 
"unprecedented interdependence" of States creates a corresponding need to 
develop "good neighbourliness" between them. As these same resolutions make 
clear, a close and intimate connection exists between good neighbourliness and 
cooperation: see text at n 256, below. 

123 See article 5(2)(e)(iii) of Part Two of the International Law Commission's Draft 
Articles on State Responsibility: n 119 above. 

124 Many of the references to cooperation which may be found in resolutions of the 
General Assembly appear alongside allusions to the desirability of promoting 
friendly relations or else in a context which makes it clear that the goal served by 
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Most notably, the Friendly Relations Declaration proclaims that "States should 
co-operate in the economic, social and cultural fields as well as in the field of 
science and technology and for the promotion of international cultural and 
educationzl progress".12"ndeed, it is there affirmed that "States have the duty 
to co-operate with one other" in certain fields, in particular "to promote 
international economic stability and progress" and "the general welfare of 
nations".126 In particular, it is said that "States shall co-operate in the 
promotion of universal respect for, and observance of, human rights and 
fundamental freedoms for all, and in the elimination of all forms of racial 
discrimination and religious intolerance".127 

Given that States, therefore, share an interest in the development of 
cooperative relations between each other, they share a concomitant, ancillary 
interest in the removal of at least certain disputes which may arise between any 
of their number.128 A dispute between two States may disrupt or even destroy 
the cooperative relations which previously prevailed between them. Equally, 
where relations of that type have not yet been developed between two States, a 
dispute may impede or even preclude their future establishment. If and in so far 
as a dispute may have such an effect, the common interest which States share in 
the development of cooperative relations between each other militates in favour 

cooperation is, like friendly relations, the strengthening of peace. For such 
references, see text at nn 99-104, above, and accompanying notes, and at 
nn 240-245 and 256, below. 

The International Court of Justice has also remarked this interest. See 
Nuclear Tests (Australia v France), n 1 above, at para 46. 

125 See the third paragraph of that heading of para 1 which relates to "[tlhe duty of 
States to co-operate with one another in accordance with the Charter". Note 
also the eleventh preambular paragraph of the Manila Declaration. 

126 See the first paragraph of the heading referred to in the preceding note - though 
cf the second sentence of the last paragraph of that heading. Note also the 
chapeau and subpara (h) of para 5 of Section I of the working paper submitted to 
the Special Committee on the Charter in 1986 by Czechoslovakia, the GDR and 
Poland (AlAC.182L.48, reproduced in A141133 at para 45). 

127 See subpara (b) of the second paragraph of the same heading. 
Whether an obligation of international law is imposed on States to cooperate 

with each other, and, if so, in which domains, is not a question which need be 
considered here - though see: Cassese A, International Law in a Divided World 
(1985), pp 150-52; and article 56 of the Charter. Other means and devices exist 
- particularly, international institutions such as the United Nations and its 
Specialized Agencies - which may serve as effectively as any legal duty to 
promote cooperation between States and so advance this interest. 

128 They also have an interest that no act is performed which is apt to prejudice the 
development of cooperative relations between States. See the second sentence of 
para 1 of the working paper submitted by Switzerland to the Athens 1984 
Meeting on the Peaceful Settlement of Disputes: (1985) 42 Schweiz Jb Int'l 
Recht 216. It is particularly worthy of note that the duty to abstain from such acts 
appears in the very same paragraph of that working paper as that in which is 
restated Principle V of the "Declaration on Principles Guiding Relations between 
Participating States" contained in the Helsinki Final Act (n 163 below) - that is, 
the principle of peaceful settlement of disputes. 
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of its removal in order that the establishment of such relations may be 
facilitated and their maintenance more effectively secured.129 

Statements may be found that, to this end, it is necessary that all disputes 
should be settled, whatever their nature might be.130 This is not so. If 
cooperation between States is to be effectively secured against disruption and, 
where it does not yet exist, its establishment facilitated, action need be taken 
to eliminate only those disputes whose nature is such as to disrupt cooperation 
between the parties or to impede its establishment, as the case may be. More 
particularly, action need only be taken to remove disputes which are of two 
types: first, and most seriously, those which are apt to have such a deleterious 
effect on the relations between the parties as to make one of them unwilling to 
participate together with the other in a multilateral cooperative effort either to 
resolve a common problem of the type described above or to promote the 
realisation of an objective which represents a community value; and, second, 
those disputes which, though they are not so acute as  to preclude the joint 
participation of the parties in such an enterprise, are, nevertheless, sufficiently 
grievous as to be apt to hinder the disputants from cooperating with each other 
in an effective manner and so impair the chances that the multilateral 
cooperative effort will succeed either in resolving the problem concerned or in 
realising the value in question throughout the international community. 
However, to call for removal on one of these grounds, a dispute need not be 
about a common problem of the type described above, nor need it be about an 
objective which is a community value. Provided that it is apt to impede or to 
disrupt cooperation between the parties in one of the ways described, action 
should be taken for its removal, no matter what its subject matter might be. 

(c) Achievement of justice and enforcement of the law 

The interest which States share in the development of cooperative relations, 
therefore, justifies imposing on the parties to at least certain disputes an 
obligation to take action to settle their differences. However, it is upon the 
prevalence of cooperative relations between States that friendship and good 
neighbourliness very largely, if not entirely, depend;131 and, that being so, it is 

129 The Report of the Meeting of Experts Representing the Participating States of 
the Conference on Security and Cooperation in Europe, Foreseen by the Final 
Act of the CSCE in order to Pursue the Examination and Elaboration of a 
Generally Acceptable Method for Peaceful Settlement of Disputes Aimed at 
Complementing Existing Methods, Montreux, 1978 (Bloed, n 101 above, p 105), 
stipulated in its seventh paragraph that the method to be developed should 
contribute to the further development of cooperation between participating 
States. See also the preceding note. 

130 Certain unnamed States, A/39/33, para 138. See also: an unnamed State (either 
Romania or the Philippines), A/38/33, para 98; and the last preambular paragraph 
of the proposed "draft declaration on settlement by peaceful means of disputes 
between States" contained in the working paper submitted by Romania at the 
thirty-fourth session of the General Assembly: n 109 above. 

131 Sea text at nn 240-245 and 256, below. Note also text at nn 99-104, above. 
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unlikely that, if the interest of States in the establishment and development of 
cooperation suggests that States be required to act to settle a dispute, the 
imposition of a duty to take action to secure the removal of that dispute will 
not at the same time be warranted by the interest that breaches of the peace not 
occur. Consequently, while the interest in promoting cooperation may serve as 
a further justification for requiring States to take action to resolve their 
disputes, it appears not to warrant the extension of that obligation to any 
further category of disputes, in addition to that in respect of which the 
imposition of such an obligation is warranted by the interest that breaches of 
the peace not occur. Moreover, the disputes for whose removal both of those 
interests suggest that States be required to act are limited to those which might 
loosely be described as "serious" in nature. If States are to be required to take 
action to resolve any of the vast majority of disputes which does not merit 
such description, some other interest must be identified which is capable of 
justifying imposing such an obligation. Such an interest might be that which 
all States enjoy in the enforcement of their legal rights and the satisfaction of 
their just claims. 

Legal rights are largely vain if, in the event of their infringement, the State 
in which they are vested has no means at its disposal by which it might bring 
the wrongdoer to recognise and respect them. The injured State may 
endeavour, through diplomatic notes or contacts, to persuade the wrongdoer to 
respect its rights; but such efforts will be of no avail if the latter fails to 
respond or proves recalcitrant. The same holds true of the claims which a State 
might have which are founded in justice, but for which it has no legal 
warrant.132 A State whose legal rights are infringed may, of course, take 
counter-measures against the wrongdoer, either by way of retorsion or by way 
of reprisal, in an effort to compel the latter to recognise and respect its rights. 
Similarly, a State whose just claim is spurned may employ measures of 
retorsion - though not reprisals. However, it is highly undesirable that a State 
should have at its disposal no means other than these by which it might 
advance its efforts to win respect for its rights or claims. 

The conditions which need to be fulfilled if counter-measures are to have 
any realistic prospects of success are multiple and complex, and it is quite 
likely that they will not all be met in a given case.133 Consequently, a State 
may well find itself unable by such means to exert sufficient pressure on a 
recalcitrant State to compel it to respect its rights or claims. Indeed, it may be 
able to exert no significant pressure at Moreover - to take the case of a 
State whose rights have been infringed - even if the injured State does have 
the capacity to exert on the wrongdoer pressure of a nature and degree 
sufficient to coerce the latter to respect its rights, the injured State may, with 

132 Such a claim might be that another State accept a derogation from its legal rights 
or exercise a legal freedom or power in a particular manner. 

133 Leben, "Les contre-mesures inter-ktatiques et les rkactions a l'illicite duns la 
socikt? internationale" (1982) 28 AFDI 9 at 70. 

134 Hutchinson, n 121 above, pp 157-58. 
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good cause, be unwilling to take such measures; for the advantages which 
might accrue to it from winning respect for its rights might be outweighed by 
the damage which it might itself suffer as a result of taking the counter- 
measures needed to achieve that Furthermore, even if this would 
not be so, the injured State might, nevertheless, have good reason to be 
reluctant to have recourse to counter-measures. The losses which it would 
suffer, were it to take such measures, would be a cost which it would 
inevitably incur. Yet there could be no certainty that the gains which those 
measures were aimed to win would in fact materialise, there being no 
guarantee that the wrongdoer would be brought to respect the injured State's 
rights, even if it were caused to suffer deprivations outweighing the gains 
derived from its own ~ r o n g d 0 i n g . l ~ ~  

Therefore, in so far as every State may find itself in a position in which its 
legal rights are denied or its just claims refused, all States have an interest that 
they should not be constrained to rely solely on counter-measures in order to 
secure recognition and respect for their rights and claims. 

Furthermore, the nature and effects of counter-measures are such that it is 
in the interests of all States that their use be minimised. This is particularly so 
in the case of reprisals. The right to take reprisals consists in a grant of a 
dispensation to a State whose rights have been infringed from complying with 
the obligations which it owes to the wrongdoer - that is, of a legally 
recognised excuse for not performing its obligations to that state.13' In so far 
as, in a particular case, a State remains effectively the judge of the existence of 
its own right to take such measures, it is, therefore, practically speaking, free 
to exempt itself from discharging its legal obligations; and, since there 
typically exists no effective independent means to determine whether or not a 
State's rights have been infringed by an act which it alleges to be wrongful, 
there is a significant risk that States will invoke the doctrine of reprisals 
without good cause in order to release themselves from onerous obligations 
which they owe to other Somewhat perversely, the risk that this may 
occur is all the greater in those cases in which a State has legitimate recourse 

135 Leben, n 133 above, pp 72-73. See also Fisher R, International Conflict for 
Beginners (1969), pp 37-38. As Fisher points out (p 37), these losses may 
include intangible elements, such as the diminution in a State's influence which 
may flow from its being seen to be prepared to act in a coercive fashion. 

136 Fisher, preceding note, pp 32, 34 and 35-36. 
137 Article 30 of Part I of the International Law Commission's Draft Articles on 

State Responsibility: [I9791 I1 (Pt 2) YBILC 115. No such grant is given to a 
State whose legal rights have not been infringed. Consequently, a State whose 
just claims, but not its legal rights, have been denied may not lawfully have 
recourse to reprisals. 

138 In view of this fact, the International Law Commission's former Special 
Rapporteur on the topic of State Responsibility, Willem Riphagen, proposed a 
system of compulsory third-party dispute-settlement to determine whether there 
was a right to take counter-measures if the existence of that right was contested 
by the State against which those measures were taken: [I9861 I1 (Pt 1) YBILC 2. 
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to reprisals to enforce its legal rights. A State which, without good cause, is 
alleged to have committed a wrong is itself wronged by any "reprisals" which 
the allegedly injured State may take against it. Accordingly, it may itself quite 
properly take reprisals against the State which has wrongfully subjected it to 
reprisals. That being so, the risk exists that, if a State is compelled to have 
recourse to reprisals to win respect for its lawful rights, the State which has 
infringed those rights might, in turn, allege that, having done no wrong itself, 
the measures which have been taken against it are not lawful reprisals at all, 
but illegal acts, to which it may lawfully react by taking reprisals of its 
own.139 The reprisals taken by the injured State might, as a consequence, 
utterly fail to achieve their purpose, the "counter-counter-measures" of the 
wrongdoing State forcing the injured State to abandon its efforts to enforce its 
rights. More fundamentally, though, the very notions of legal obligation and, 
hence, of illegality itself might be weakened or dissolved as each of the States 
concerned is prompted by the actual or alleged wrongs of the other to dispense 
with the performance of its obligations to that State in an escalating spiral of 
counter-measures and "counter-counter-measures".140 Admittedly, in the 
absence of a centralised apparatus for enforcing international law, the risk that 
this may occur is something which must be tolerated if States are to be 
possessed of an effective means of enforcing their rights against wrongdoers. 
All the same, it is a risk which should be minimised, if at all possible. 

Moreover, whether the counter-measures which it may take consist in 
measures of reprisal or retorsion, the use by one State of such forms of 
coercion against another is apt to destroy the conditions on which cooperation 
between them is based or, in so far as such conditions do not yet exist, to 
impede their future establishment. Given that States have an interest in the 
establishment and maintenance of cooperative relations between any two of 
their number,141 they consequently have an interest in limiting the number of 
cases in which one State party to a dispute has recourse to measures of reprisal 
or retorsion against the other. 

Therefore, even were a State to be in a position in which it was able to 
secure respect for its legal rights or its just claims by the use of counter- 
measures, and even were circumstances to be such as not to discourage their 
use, it would, nevertheless, be undesirable that that State should be 
constrained to rely on such measures to win respect for its rights or claims 

139 On the danger that reprisals might only succeed in exciting "counter-counter- 
measures" and so lead to an escalating spiral of reprisals, see: Riphagen, [I9851 
I1 (Pt 1) YBILC 31; and Riphagen, [I9861 I1 (Pt 1) YBILC 3 (para 4 of the 
Commentary to his proposed Part 3 of the International Law Commission's Draft 
Articles on State Responsibility). 

140 Case concerning the Air Services Agreement of 27 March 1946 between the 
United States of America and France: Decision of 9 December 1978 (1978) 18 
UNRLAA 417 at para 91. See also: Leben, n 133 above, pp 10, 19 and 76; and 
Dupuy, "Observations sur la pratique recente des 'sanctions' de I'illicite" (1983) 
87 RGDIP 505 at 548. 

141 See text at nn 114-123, above. 
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and, to the extent that it might be so constrained, that it should be compelled to 
place its trust in them alone, to the exclusion of any other expedient. 

The most effective means, short of compulsion, by which a State might 
further its efforts to win respect for a claim which has been denied is to secure 
the active participation of the State which has rejected its claim in a joint 
endeavour which is dedicated to considering the legitimacy of that claim and 
whose objective it is to achieve a settlement of the dispute which has arisen 
between them as a result of its presentation and denial. Indeed, in the vast 
majority of cases, this is apt to be a more effective means of securing the 
satisfaction of a claim than the use of coercive measures such as reprisals and 
re t0 r s i0n . l~~  A State which has denied a claim will frequently need little or no 
prompting to participate with the claimant in a common effort to resolve the 
differences between them; but this will not always be so. If the claimant is 
then to be able to secure the participation in such an endeavour of the State 
which has denied its claim, without having to rely on counter-measures to 
achieve this, it must have some other means by which it may bring this about. 
In some cases, it may be able to avail itself of a clause providing for some 
method of dispute-settlement, recourse to which is compulsory for the two 
States concerned at the request of one of them.143 However, there may be no 
such clause which is currently in force between the two States; and, even if 
there is, it might not apply to the dispute in hand. Moreover, even if there is 
such a clause and even if it does apply to the dispute concerned, the claimant 
may, with good cause, be reluctant to invoke it, since the method of settlement 
for which it provides may not necessarily be well suited to resolving the 
particular dispute in hand.144 Accordingly, if a claimant is to be assured of 
having some means by which it may induce the State which has denied its 
claim to take action with it to resolve the dispute between them, it should not 
be constrained to rely upon the success of any efforts which might previously 

142 Fisher, n 135 above, passim. 
143 For this reason, the General Assembly has recommended that States should 

include in treaties provisions for the settlement of disputes concerning their 
interpretation or application. See, for example: para 10 of Section I and 
para 5(b)(i) of Section I1 of the Manila Declaration; and para 2 of Resolution 
3232aXIX). Other bodies have made similar recommendations. See in 
particular para 9(a)-(c), (g) and (i) of the heading "Principles for Dispute 
Settlement" in the Report of the Valletta 1991 Meeting on Peaceful Settlement of 
Disputes (n 9 above). 

For the same reason, the General Assembly has recommended that States 
should consider accepting the compulsory jurisdiction of the International Court 
of Justice under article 36(2) of the court's statute. See, for example: para S(b)(ii) 
of Section I1 of the Manila Declaration; para 1 of Resolution 3232(XXIX); and 
para 2 of Resolution 3283(XXIX). Other bodies have made similar recommend- 
ations. See in particular para 9(d) and (e) of the heading of the Report of the 
Valletta 1991 Meeting which is referred to above in this note. 

144 Thus, a clause which provides for resort to the International Court of Justice will 
be of little avail to a State which is petitioning another State to accept a 
derogation from its legal rights. 
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have been made to reach agreement with the State which is now denying its 
claim upon a compulsory method for resolving any future disputes between 
them. Rather, it should be invested by a general rule of law with the right to 
require of that State that it join with it in taking action to resolve their 
differences. 

Admittedly, the availability of such a right may not preclude the possibility 
that, to win respect for its claim, a State may need to resort to counter- 
measures. The State which has denied its claim might fail to comply with its 
obligation to take action to resolve their mutual differences. Even if it does 
take such action, that State might adopt such an inflexible attitude that the 
claimant may be obliged to resort to counter-measures to get its claim 
honoured.145 Nevertheless, in so far as the existence of a right of the type 
described might reduce the number of cases in which a claimant is driven to 
rely on counter-measures, it would remain of considerable value. 
Furthermore, participation by a State which has denied a claim in a joint effort 
to resolve the dispute between itself and the claimant, while it may not 
foreclose the possibility that the latter may need to resort to counter-measures, 
may well tend to reduce the gravity of the measures which the claimant may 
need to employ to secure respect for its claim. To the extent that this is so, 
States once more share an interest in the existence of a right of the type under 
discussion. 

That the interest of States that just claims be honoured militates in favour 
of imposing on disputants an obligation to take action to resolve their 
differences has been remarked by several Likewise, it has been 
maintained that the imposition of such an obligation is justified by the 
common interest of States that their legal rights be respected and that the rule 
of law in international relations be strengthened.14' Most notable in this 
respect is the Report of the Meeting of Experts Representing the States 
Participating in the Conference on Security and Cooperation in Europe which 
met in Valletta in 1991 to pursue the elaboration of a generally acceptable 
method for settling disputes between States participating in the 
This document affirms that "[tlhe existence of appropriate dispute settlement 
procedures" which States may employ in "implementation of the principle that 
all disputes should be settled exclusively by peaceful means" represents "an 

145 For this reason, the participation of a wrongdoing State in a process of dispute- 
settlement does not deprive the State which it has injured of the right to take 
reprisals in order to win respect for its rights. See Case concerning the Air 
Services Agreement of 27 March 1946 between the United States of America and 
France, n 140 above, at paras 84-98. 

146 Greece, A/C.6/36/SR.32, para 7; Romania, A/C.1/34/PV.45, p 6; and the 
Seychelles, A/35/391, p 15. For further discussion of the position taken by 
Greece, see text at nn 150 and 151, below. 

147 See, in particular, pp 2-3 of the memorandum "[o]n enhancing the role of 
international law" which was submitted by the USSR to the forty-fourth session 
of the General Assembly: A/44/585. 

148 Note 9 above. 
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essential contribution to the strengthening of the rule of law at the 
international level and of ... justice".149 

States, therefore, share an interest that a State whose legal rights are 
infringed or whose just entitlements have not been honoured be invested with 
the right to require of the State which has denied its rights or entitlements that 
it join with it in taking action to resolve the dispute between them. This 
interest applies to a dispute whether or not it exhibits any potential to develop 
into a threat to the peace, whether or not it is calculated to impede the 
establishment or disrupt the maintenance of friendly and neighbourly relations 
between the disputants and whether or not it is apt to hamper cooperation 
between them.lS0 

However, this interest does not apply to every dispute. By its very nature, 
it pertains only if the claim whose denial has given rise to the dispute is one 
that a legal right be honoured or a just entitlement met. States have no interest 
that a State be helped to enforce a claim which finds no warrant in principles 
of law or precepts of justice.lS1 Yet it is clearly impracticable to limit the 
scope of any obligation to take action to settle disputes so  that it applies solely 
to those disputes which have arisen as a result of the denial of claims which 
are warranted by law or justice. This being so, either such an obligation must 
be imposed on the parties to every dispute, in which case the right to require 
its performance may be employed by States to assist in the enforcement of 
claims which enjoy no legal or moral legitimacy, or, alternatively, such an 
obligation should not apply to any dispute at in which case States 
whose claims are grounded in law or justice will be afforded no legal 
assistance - other than the right to employ counter-measures - in enforcing 
their legal rights and just entitlements. 

149 See the sixth paragraph of the Introduction of the Report. 
150 Greece, AJC.6/36/SR.32, para 7. Occasional statements may be found to the 

effect that it is in the interest of States that all disputes should be settled, without 
the nature of that interest being specified: Romania, para 21 of the Statement of 
the Chairman of the Working Group on the Work carried out by the Working 
Group to the 27th Meeting of the Special Committee on the Charter, reproduced 
in A/33/33 at para 12; Romania, A/C.6/37/SR.29, para 63; and an unnamed State 
(either Romania or the Philippines), A/38/33, para 98. In view of the fact that the 
other interests which have been identified above militate in favour of the removal 
of certain types of disputes only (see text at nn 88, 109-112 and 130, above), 
these statements may perhaps best be understood to relate to the interest that 
legal rights and just claims be enforced. 

151 Thus, Greece has maintained that the obligation to take action to settle disputes 
applies only in respect of those disputes which have arisen as a result of the 
denial of claims for which there is legal warrant: A/C.6/39/SR.28, para 55, and 
A/C.6/42/SR.27, para 6. On other occasions, though, Greece has contended that 
"justice" requires that States be obligated to take action to settle "all" of their 
disputes: see the preceding note. 

152 Other than those disputes the resolution of which is warranted by the interests 
identified in the preceding headings of this section. 
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Therefore, the interest of States that their legal rights be respected and their 
just entitlements honoured affords only equivocal support for investing a party 
to a dispute with a right to require the other party to join with it in taking 
action to resolve their differences. There would be reason to suppose 
otherwise only if the correlative obligation were of such a nature and content 
that, while it was of assistance to States in securing respect for their legal 
rights and just entitlements, it at the same time afforded States which were 
confronted with a claim which, without just cause, sought a derogation from 
their legal rights adequate protection against the enforcement of that claim. 
Probably, such assistance and protection would be simultaneously afforded 
only if each of the disputants enjoyed a right to insist that the other accept the 
intervention of a third party to assist in resolving their dispute. It is very 
doubtful, to say the least, that such a right is part of current general 
international law.153 

I l l .  The Text of the Charter 

If a dispute possesses the character described in article 33(1) of the Charter - 
that is, it exhibits such a nature as to justify the conclusion that, if it persists, it 
is likely to develop in such a way as to come to present an immediate threat to 
the peace - then the States party to that dispute are obligated to take action 
with a view to bringing about its settlement. That much article 33(1) itself 
makes clear. It is  less clear, however, whether, under the Charter, States are 
subject to a similar obligation in respect of disputes which are not of that 
nature - either because, though they manifest some potential to develop into 
threats to the peace, the apparent probability that that potential will be realised 
is not so  high as to amount to a likelihood, or else because they do not 
manifest any potential whatsoever to threaten the peace. 

If the Charter does impose an obligation to take action to settle disputes 
which are not of the type described in article 33(1), then, whether that 

153 It has accordingly been an objective of the Conference on Security and 
Cooperation in Europe to establish a system for resolving disputes between 
States participating in the Conference which includes a commitment by 
disputants to accept the mandatory intervention of a third-party. See: para 6 of 
the heading "Principles" in the Concluding Document of the Vienna Follow-up 
Meeting (n 101 above); and para 6(d) of the heading "Principles for Dispute 
Settlement" in the Report of the Valletta 1991 Meeting on Peaceful Settlement of 
Disputes (n 9 above). For the "mechanism" which has been proposed to satisfy 
this objective, see the heading "Provisions for a CSCE Procedure for Peaceful 
Settlement of Disputes" in the Report of the Valletta 1991 Meeting. This report 
was approved and steps were taken for the establishment of the proposed 
"mechanism" by the Meeting of the Council of the Conference on Security and 
Cooperation in Europe in Berlin in June 1991. See para 8 of the Summary of 
Conclusions of the meeting, together with its Annex 3: (1991) 30 ILM 1348. 

See, also, pp 4 and 5 of the memorandum "[oln enhancing the role of 
international law" submitted by the USSR at the forty-fourth session of the 
General Assembly (n 147 above). 
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obligation extends to all such disputes or whether it extends to certain 
categories only, article 33(1) cannot be its source. The obligation to seek the 
settlement of disputes which that provision sets forth is articulated solely in 
relation to disputes the continuance of which is likely to endanger the peace. 
Moreover, there is nothing in the wording of article 33(1) to imply that that 
obligation extends beyond the category of disputes with which that provision 
deals to encompass disputes whose persistence is not likely to give rise to a 
threat to the peace. Consequently, the source of any such obligation, if it is to 
be found in the text of the charter,lS4 must be sought in some provision 
other than article 33(1). The only plausible candidate would appear to be 
article 2(3). 

(a) Article 2(3) 

Although its first seven words might initially give the impression that States 
Members of the United Nations are obligated to take action to settle all of their 
international disputes without exception, article 2(3) is not generally 
understood by commentators on the Charter to impose any such duty. Rather, 
it is frequently said to give rise solely to obligations of a prohibitory type - 
obligations not to perform certain acts or bring about certain states of affairs - 
and is said not to impose any obligation which would require States to engage 
in a particular activity or to initiate a particular course of conduct. So, for 
example, JimCnez de ArCchaga remarks of article 2(3) that "[nlo es una 
obligacibn de hacer, sino de no h a ~ e r " . ~ ~ ~  If this were true, article 2(3) could 
obviously never be the source of an obligation to take action to settle any 
dispute, let alone those disputes which fall outside the scope of article 33(1). 

Notwithstanding the widespread prevalence of this opinion, the effect 
which is thus attributed to article 2(3) is by no means dictated by the wording 
of that provision. On close examination, article 2(3) can readily be understood, 
first, to impose on States an obligation to take action with a view to bringing 
about the settlement of their disputes and, second, to delimit the scope of that 
obligation in such a way as to make it applicable to all disputes, regardless of 
their degree of seriousness or triviality. These two propositions may be 
considered in turn. 

Article 2(3) undoubtedly does give expression to several obligations which 
are prohibitory in nature.ls6 Most obviously, the injunction to settle disputes 
"by peaceful means" expresses an obligation which is incumbent on each State 
party to a dispute, should it choose to take action to secure the resolution of 

154 For the possibility that its source lies outside the text, see text at n 347, below. 
155 Jimenez de Ar6chaga E, Derecho Constitucional de las Naciones Unidas: 

comentario tedrico-practico de la Carta (1958), p 51. See, likewise, Bilder, 
n 16 above, p 8. 

156 This is so even if article 2(3) itself is not the juridical source of any of them, but 
merely restates obligations which are imposed on States either by other 
provisions of the Charter or else by general rules of international law. On this 
aspect of article 2(3), see text at n 194 and n 190, below. 
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the controversy, not to use for that purpose means which are not peaceful in 
nature.lS7 A State may, consequently, not employ armed force, nor threaten to 
do so, in an endeavour to procure the settlement of a dispute to which it is 
party. lS8 

157 See para 276 of the Political Declaration of the Sixth Conference of Heads of 
State or Government of Non-Aligned Countries, held in Havana from 3-9 
September 1979 (A1341542). For explicit formulations of this obligation, see: 
article I1 of the General Treaty for Renunciation of War as an Instrument of 
National Policy (the so-called "Briand-Kellogg Pact"), done at Paris on 27 
August 1928 (94 LNTS 58); article I of the Anti-War Treaty (the so-called 
"Saavedra Lamas Treaty"), done at Rio de Janeiro on 10 October 1933 (163 
LNTS 393); and article 1 of the draft Peace Code submitted to the consideration 
of the member States of the Pan American Union by Resolution XXXV of the 
Seventh International Conference of American States, approved at Montevideo 
on 23 December 1933 (Carnegie Endowment for International Peace, The 
International Conferences of American States, First Supplement: 1933-1940 
(1940), p 50). 

For the view that article 2(3) of the Charter simply restates these provisions, 
see Jimenez de Arechaga, n 155 above, p 52; and cf Chile, Al351391, para 6. 

158 See: article I of the American Treaty on Pacific Settlement (the "Pact of 
Bogota"), done at Bogota on 30 April 1948 (30 UNTS 55); and the fifth 
paragraph of the Introduction to the heading "Principles for Dispute Settlement 
and Provisions for a CSCE Procedure for Peaceful Settlement of Disputes" in the 
Report of the Valletta 1991 Meeting on Peaceful Settlement of Disputes (n 9 
above). 

Recent resolutions of the General Assembly have emphasised this aspect of 
article 2(3) by reformulating that provision so that its wording is even more 
categoric in this respect. See, in particular: para 2 of Section I of the Manila 
Declaration (n 293 below); and the third preambular paragraph of Resolution 
37/10, to which the Manila Declaration is annexed. See also: para 5 of the 
Declaration on the Deepening and Consolidation of International Detente; the 
second preambular paragraph and paras 1 and 2 of General Assembly Resolution 
4019; and para 17 of the Declaration on Enhancing the Effectiveness of the 
Principle of Refraining from the Threat or Use of Force. Similar reformulations 
of the wording of article 2(3) have been made by other bodies and institutions. 
See, for example: para 277 of the Political Declaration of the Sixth Conference 
of Heads of State or Government of Non-Aligned Countries, held in Havana 
from 3-9 September 1979 (preceding note); para 171 of the Political Declaration 
of the Seventh Conference of Heads of State or Government of Non-Aligned 
Countries, held in New Delhi from 7-12 March 1983 (A/38/132, S/15675); and 
para 17, in fine, of the Document of the Stockholm Conference on Confidence- 
and Security-Building Measures and Disarmament in Europe Convened in 
accordance with the relevant Provisions of the Concluding Document of the 
Madrid Meeting of the Conference on Security and Cooperation in Europe, done 
at Stockholm on 19 September 1986 (henceforth referred to as the "Document of 
the Stockholm Conference on Confidence- and Security-Building Measures and 
Disarmament in Europe"), Bloed, n 101 above, p 161. Note also the second 
paragraph of article 3 of the Treaty on Good-Neighbourliness, Partnership and 
Cooperation between the Federal Republic of Germany and the Union of Soviet 
Socialist Republics, done at Bonn on 9 November 1990: (1991) 30 ILM 505. 

For further discussion of this aspect of article 2(3), see Section III(b)(i), 
below. 
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The injunction to settle disputes "in such a manner that international peace 
and security ... are not endangered" expresses a further obligation incumbent 
on a State which decides to take action for the purpose of bringing about the 
resolution of a dispute to which it is party: namely, not to undertake to that end 
any course of action the result of which is to place in danger the maintenance 
of peace. 

That such an obligation is set forth in article 2(3) may not be immediately 
apparent; for it is not clear on the face of the text whether the dependent clause 
of the sentence which constitutes that provision - that is, the part of the 
sentence which is introduced by the words "in such a manner that" - possesses 
the nature of a final or of a consecutive clause. If it is the former, then that 
clause, read together with the principal clause, does indeed express an 
obligation, since it requires States which take action to resolve a dispute to 
ensure that the actions which they take for that purpose do not prejudice the 
achievement of the objective that peace not be placed in danger.lS9 In contrast, 
were it a consecutive clause, it would not impose any legal obligation at all, 
but would, rather, simply describe the consequences which flow from States 
complying with whatever obligations might be imposed by the principal clause 
of the sentence constituting article 2(3).160 Nevertheless, that the words "in 
such a manner that" do not introduce a consecutive clause is clear. If they did, 
the larger part of the sentence constituting article 2(3) would be utterly devoid 
of legal effect. Yet it is a well-established maxim of treaty interpretation that 
words appearing in a treaty should, if possible, be read in such a way as to 
attribute to them some legal effect.161 Since it is possible to accord the 
dependent clause of that provision some legal effect by reading it as a final 
clause, it should be understood in that sense, in the absence of any good reason 
to the contrary. Moreover, both the French and Spanish texts of article 2(3) 

159 As to the question whether the effect of the final clause would be to require 
States to take action to resolve any of their disputes, see text at nn 173-176, 
below. 

160 Cf para 276 of the Political Declaration of the Sixth Conference of Heads of 
State or Government of Non-Aligned Countries, held in Havana from 3-9 
September 1979 (n 157 above). Cf also the third paragraph of the preamble of the 
Definition of Aggression, which was approved by the General Assembly in 
para 1 of Resolution 3314(XXIX). 

Were the dependent clause consecutive, rather than final, in nature, there 
would be good reason to contend that the main clause of article 2(3) should be 
read to impose an obligation to take positive action for the settlement of disputes: 
see text at nn 185-198 and especially n 190, below. 

161 This maxim is frequently expressed in the form of the adage ut res magis valeat 
quam pereat. For an example of the operation of this maxim, see: Case 
Concerning Claims arising out of Decisions of the Graeco-German Arbitral 
Tribunal, n 25 above, at para 74. Although certain writers have expressed 
reservations regarding its applicability to the Charter (for example, Akehurst M, 
A Modern Introduction to International Law, 6th ed (1987), p 203), the 
International Court has employed it in that very task: see the Namibia case, n 1 
above, at paras 66, 67 and 113. 
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make clear, by their use of the subjunctive tense, that the dependent clause is a 
final, and not a consecutive, clause. The dependent clause of article 2(3), read 
together with the main clause, accordingly gives expression to an obligation 
not to endanger international peace and security.162 This conclusion is 
confirmed by the practice which has been followed in applying article 2(3).163 

Therefore, in so far as a State may take action for the purpose of bringing 
about the settlement of a dispute to which it is party, it may not employ a 
means or take measures the effect of which is to imperil the peace. By the 
same token, any settlement which it may reach with the other party to the 
dispute must not be of such a nature as to create a risk that the peace may be 
breached. 

Given that the dependent clause of the sentence which constitutes 
article 2(3) is a final clause, a further obligation of a similar type is expressed 
by the injunction to settle disputes "in such a manner that ... justice ... [is] not 
endangered". Thus, should a State take action to secure the resolution of a 
dispute to which it is party, it must not do anything to that end the result of 
which is to create a risk that justice will not be done.164 Again, any settlement 
which it might reach with the other State party to the dispute must not be of 
such a nature as to place justice in danger.165 

162 Cassese, n 127 above, p 142. 
That this is so might have been made more clear had the word "and" 

appeared between the main clause and the dependent clause. See n 170, below. 
163 That States party to a dispute are under a general obligation not to take action 

which has the effect of placing international peace and security in danger has 
been recognised on a number occasions by the General Assembly. See: the fourth 
preambular paragraph of the Declaration on Enhancing the Effectiveness of the 
Principle of Refraining from the Threat or Use of Force; and para 14 of General 
Assembly Decision 441415. Moreover, the General Assembly has affirmed that 
States generally - including those which are not party to a dispute - are under an 
obligation to refrain from action which might aggravate a dispute in such a way 
as to endanger the maintenance of international peace and security. See, for 
example: the fourth paragraph of that part of para 1 of the Friendly Relations 
Declaration which relates to the principle of peaceful settlement of disputes; and 
para 8 of Section I of the Manila Declaration. Such an obligation has also been 
proclaimed by other bodies and institutions. See, for example, the fifth paragraph 
of Principle V of the "Declaration on Principles Guiding Relations between 
Participating States", being section (a) of Chapter 1 of the heading "Questions 
relating to Security in Europe" in the Final Act of the Conference on Security 
and Cooperation in Europe, done at Helsinki on 1 August 1975 (henceforth 
referred to as the "Helsinki Final Act"), Bloed, n 101 above, p 43. See also 
Ecuador, A/35/391/Add.l, p 2, para 6, at heading (c). 

For further comment on this obligation, see n 190, below. 
164 A State may, accordingly, be prohibited from employing measures of retorsion 

which are so overwheliningly coercive in their effect as to be apt to compel the 
other State party to the dispute to accept any settlement which might be offered 
to it, regardless of its justice or injustice. 

165 The word "endanger" is most inapposite to express the idea that settlements must 
not be unjust. Yet the imposition of such a limitation seems to have been the 
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The three obligations identified above are clearly of great importance. 
However, they do not require the parties to a dispute to undertake any action to 
resolve their differences. They serve simply to prohibit certain conduct, should 
the parties proceed, for whatever reason, to take action to that end. 
Nevertheless, in addition to expressing these obligations, article 2(3) is 
capable of being read also to impose on States an obligation to take action to 
settle their disputes. 

Read apart from the dependent clause which is introduced by the words "in 
such a manner that", the main clause of the sentence which constitutes 
article 2(3) may be read in two, very different, ways. One is to understand it 
solely to give expression to the first of the three prohibitory obligations just 
described. Understood in this fashion, the words "[all1 Members shall settle 
their international disputes by peaceful means" do not address the issue of 
whether or not the parties to a dispute are duty-bound to take action to resolve 
their differences. They simply suppose that action is taken to that end, for 
whatever reason. The injunction "shall settle" thus serves, together with the 
words "by peaceful means", to express an obligation which is incumbent on 
States in the event that they do take action to resolve their dispute: namely, to 
employ to that end only such means as are peaceful in nature. However, the 
words "shall settle" admit of a second, alternative, interpretation. They may be 
understood not merely to assume that the parties to a dispute take action to 
resolve their differences, but to enjoin and mandate them to do so. Understood 
in this way, the main clause of the sentence constituting article 2(3) gives 
expression to two obligations, rather than one. The first, and most funda- 
mental, is an obligation to initiate and to engage in action for the purpose of 
settling disputes, the words "shall settle" directing disputing States to take 
action to resolve their differences. The second obligation is, as before, an 
obligation, in taking such action, not to use a means which is not peaceful in 
nature, the words "shall settle", together with the words "by peaceful means", 
directing States as to the methods which they may employ in the event that 

intention of those States at the San Francisco Conference which sought the 
insertion of a reference to justice in article 2(3). See: Goodrich LM, Hambro E, 
and Simons AP, Charter of the United Nations: Commentary and Documents, 
3rd rev ed (1969), p 41; and Charpentier, "Article 2(4)", in La Charte des 
Nations Unies, n 66 above, p 103 at 110; and cf article 1(1), which is discussed 
in nn 276 and 279, below. That States are of the opinion that the effect of 
article 2(3) is to impose a limitation of this type is suggested by the affirmation 
in the Friendly Relations Declaration that States are under an obligation to seek a 
"just settlement" of their disputes: see the second paragraph of that part of para 1 
which relates to "Theprinciple that States shall settle their international disputes 
by peaceful means in such a manner that international peace and security, and 
justice, are not endangered". Subsequent formulations of this obligation have 
replaced the word "just" with the word "equitable" See: para 5 of Section I of the 
Manila Declaration; and the second paragraph of Principle V in the "Declaration 
of Principles Guiding Relations between Participating States" in the Helsinki 
Final Act (n 163 above). 
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they comply with their first obligation and take action to resolve the dispute 
between them. 

Whichever of these two readings is correct, the obligation or obligations 
involved could have been more clearly expressed. The first reading would 
have been better articulated had article 2(3) been cast in a negative form so  as 
to prohibit States from settling their disputes by the use of means which are 
not peaceful in nature. Article I of the American Treaty on Pacific Settlement 
- the "Pact of Bogoth" - is framed in this manner.166 Alternatively, as  
JimCnez de ArCchaga suggests,167 article 2(3) might have been formulated so 
as to prohibit States from seeking the settlement of their disputes except by the 
use of means whose nature is peaceful, as is done in article I1 of the General 
Treaty for the Renunciation of War as an Instrument of National Policy - the 
so-called "Briand-Kellogg Indeed, had the drafters of the Charter 
wished article 2(3) to express more clearly the effect supposed by the first 
reading, that latter treaty would have served as a useful precedent.169 The 
second of the two readings described above could have been expressed more 
clearly, too. In particular, that the first seven words of article 2(3) impose two 
obligations, rather than one, would have been more obvious had that provision 
been framed so  as to express those obligations separately in two coordinate 
main clauses, rather than articulating them cumulatively within the confines of 
a single ~ 1 a u s e . l ~ ~  

Neither of the two readings is foreclosed by the dependent clause of the 
sentence which constitutes article 2(3). As has been observed,171 that clause, 
read together with the words "shall settle their international disputes", sets 
forth two important obligations which are incumbent on States, should they 
take action to settle a dispute. As such, it does not address the question 
whether or not States are under any obligation to take action for the purpose of 
settling a dispute. It simply assumes that they do take action to that end in 
order that it might prescribe the types of conduct in which they might not then 

166 Note 158 above. 
167 Note 155 above, p 51. 
168 Note 157 above. 
169 As could also the other texts cited in n 157, above. 
170 This seems to be the import of Bilder's remark that article 2(3) would have more 

clearly expressed the second reading had a comma appeared after the word 
"disputes": n 16 above, p 10. Indeed, whatever the effect of the main clause of 
the sentence constituting article 2(3) might be, the legal effect of article 2(3) as a 
whole would have been more clearly expressed had the various groups of words 
which express the different obligations which that provision sets forth been 
severed from each other in some way. Thus, insertion of the word "and" between 
the word "means" and the words "in such a manner that" would have made-more 
obvious the fact that the dependent clause of the sentence constituting article 2(3) 
sets forth obligations which are additional to the obligation or obligations 
expressed by the main clause (see text at nn 159-163, above). In fact, a comma 
appears at this point in the French text of the Charter. 

171 See text at nn 159-165, above. 
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engage.172 Whether States are in fact under any obligation to take action to 
resolve their disputes is an issue which, therefore, falls to be determined either 
by the main clause of article 2(3) or by some other provision of the Charter. 

Notwithstanding its compatibility with both of the two readings described, 
the dependent clause does throw some, albeit limited, light on the effect of the 
main clause. 

The dependent clause specifies two objectives which must be pursued by 
States when they take action to settle a dispute. Yet, were States free not to 
take action to settle a dispute, there would be a substantial risk that those very 
objectives would not be attained. Thus, if no effort is made to secure its 
resolution, a dispute might come to pose a threat to the peace. Similarly, if a 
dispute remains unresolved, justice might be thwarted, since the legitimate 
claims of one or both of the parties might remain unmet. That being so, and in 
view of the evident importance of the two objectives stipulated in the 
dependent clause of article 2(3) - particularly that of maintaining international 
peace and security - it is unlikely that States are left free in such cases not to 
take action to resolve their disputes.173 Admittedly, were article 2(3) not to 
impose an obligation to take action to settle disputes, article 33(1) would 
require States to take action to that end in the case of those disputes which 
exhibit a significant degree of potential to develop into dangers to the peace. 
However, there would remain a sizeable category of disputes whose removal 
is warranted by the objective that peace and security not be endangered, but 
whose settlement States would remain free not to pursue: namely, those 
disputes which, while they are not likely to develop into threats to the peace, 
might do so, if no action is taken to secure their r e s o ~ u t i o n . ' ~ ~  Moreover, 
article 33(1) would not require any action at all to be taken to settle those 
disputes whose persistence, unresolved, thwarts the doing of justice.17s 
Consequently, if these two objectives are to be effectively attained, an 
obligation to take action to settle disputes must be imposed by some provision 
other than article 33(1), and article 2(3) is the only possible ~ 0 u r c e . l ~ ~  

172 Thus, the words "shall settle" in the main clause, when read together with the 
dependent clause, have a conditional sense: namely, if States do take action to 
settle their disputes, they must only settle them in the way prescribed in the 
dependent clause. Those words bear a similar sense when read together with the 
words "by peaceful means", as has already been observed: see that paragraph of 
the text which precedes n 166, above. 

173 The suggestion has been made that the preservation of peace may, on occasions, 
require that States not take any action to settle a dispute. See text at nn 16-19, 
above. 

174 See text at nn 57-59, above. 
175 Unless, of course, they also happened to be disputes which were likely to 

develop into threats to the peace, if they were left unsettled. 
176 See: Greece, A/C.6/36/SR.32, para 7; and Charpentier, n 165 above, p 106. 

Although their treatment of this issue is brief and not without obscurity, 
Goodrich, Hambro and Simons appear to assume that the dependent clause does 
serve, together with the main clause, to impose an obligation to take action to 
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The dependent clause thus tends to indicate that the second of the two 
readings of the main clause of article 2(3) is to be preferred. Nevertheless, it 
can hardly be said to preclude the first reading. If threats to the peace are to be 
avoided, it is certainly advisable that action be taken to settle disputes whose 
potential to develop into threats to the peace is of a lesser degree than that 
contemplated by article 33(1), but it is not absolutely essential. That being so, 
to make the answer to the question whether article 2(3) enjoins action to settle 
disputes turn wholly upon its reference to justice would be to place too much 
weight on that one word. 

Therefore, the text of article 2(3), if it is read in isolation from the rest of 
the Charter, does not preclude the possibility that that provision imposes on 
States party to a dispute an obligation to take action to secure its resolution. 
Indeed, if anything, it is more accommodating of such an interpretation than of 
one which predicates that it does not impose an obligation of that type. At the 
same time, though, it by no means bars the latter interpretation. Whether 
article 2(3) does impose such an obligation is, consequently, a question which 
falls to be determined by reference to other factors above and beyond its text. 

Turning to the question of the range of disputes to which article 2(3) 
applies, there are some grounds to suggest that, in so far as article 2(3) may be 
read to impose an obligation to act to settle disputes, it may be understood to 
make that obligation applicable to all disputes between States, and not just to 
those which exhibit the characteristics described in article 3 3 ( 1 ) . ~ ~ ~  The word 
"disputes!' in article 2(3) is not qualified in any way - other than by the 
adjective " in t e rna t i~na l " .~~~  Moreover, there is no indication, either in 

attain the objectives therein defined; for they assume that article 2(3) gives rise 
to an obligation to settle disputes which, if they were left unaddressed, either 
might, or else would be likely to, develop so as to endanger the peace - that is, 
disputes of the type described in articles l(1) and 33(1) of the Charter, 
respectively: n 165 above, pp 42, 43 and 260. See also the Report of the Study 
Group of the David Davies Memorial Institute of International Studies, in 
International Disputes: The Legal Aspects, Report of a Study Group of the David 
Davies Memorial Institute of International Studies, n 4 above, p 3 at para 9, in 
fine. 

It should be stressed that the objectives specified in the dependent clause of 
article 2(3) are by no means necessarily the only ones militating in favour of 
imposing on States an obligation to take action to resolve their disputes. Indeed, 
several others may be identified: see the text above at Section II(a)(ii), (b) and 
(c). The objectives that peace and justice not be endangered are specifically 
mentioned in article 2(3), not because they require that action be taken to settle 
disputes - though that they do - but to prohibit certain undesirable conduct 
which the existence of a dispute may tempt one of the parties to take. 

177 Diaconu, "Peaceful Settlement of Disputes Between States: History and 
Prospects", in Macdonald RStJ and Johnston DM (eds), The Structure and 
Process of International Law: Essays in Legal Philosophy, Doctrine and Tkeory 
(1983), p 1095 at 1100. 

178 For the purpose of that qualification, see: Chile, AiC.1134iPV.47, p 21; 
Goodrich, Hambro and Simons, n 165 above, p 41; and Charpentier, n 165 
above, p 108. 
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article 2(3) itself or elsewhere, that the word "disputes", a s  it appears in 
article 2(3), is defined by some other provision of the The word 
seems, therefore, to be perfectly general in scope and to refer, accordingly, to 
any dispute which might arise between States, whatever its character might be. 

It is beyond doubt that, in some respects at least, article 2(3) does apply to 
disputes of every nature and type. Thus, the obligation therein set forth not to 
employ means of settlement which are not peaceful in nature is clearly 
applicable in respect of any dispute, whatever its degree of seriousness or 
triviality.1g0 The same is obviously true of the obligation not to endanger 
peace. That this is so  tends to indicate that, if article 2(3) does impose on 
States an obligation to act to settle their disputes, that obligation likewise 
applies to all disputes. Given that the word "disputes", as it appears in the 
injunction to "settle ... disputes by peaceful means", signifies all disputes for 
the purposes of the obligation not to use non-pacific means of settlement, it 
would be odd if, at the same time, that same word were to refer to certain 
disputes only for the purposes of the obligation, expressed in that very same 
injunction, to take action to resolve disputes. 

Furthermore, in so  far as the objectives of safeguarding peace and justice 
laid down in the dependent clause of article 2(3) tend to indicate that the main 
clause should be read to require States to act to settle their disputes,lgl they 
also militate in favour of understanding that obligation to extend to all 
disputes, without limitation. Admittedly, at the very most, the objective that 
peace not be placed in danger requires that States take action to settle only 
those disputes which are of the character described in article l(1) of the 
Charter: namely, those which, if they persist, might lead to breaches of the 
peace. The objective that justice not be "endangered", though, may be thought 
to require that action be taken to settle all disputes, whatever their character 
might be;ls2 for, whenever a just claim is advanced by a State, there is a 
danger that justice will not be done if, that claim having been denied, the State 
against which it is advanced fails to enter into a process for settling the 
consequent dispute in which the possibility of its honouring that claim is 
entertained.lg3 

179 See text at nn 214-220, below. 
180 While the wording of article 2(3) is reformulated in para 2 of Section I of the 

Manila Declaration so as to emphasise this obligation (see n 158, above), the 
decision was taken not to insert the word "all" before the word "international 
disputes". However, this was not done because States considered the obligation 
not to use non-peaceful means of settlement to be less than universal in scope. 
Indeed, the history of the drafting of the Manila Declaration reveals a common 
belief among States that this obligation applies to all disputes, without exception: 
see the second and fourth paragraphs of n 310, below. 

181 See text at nn 173-176, above. 
182 Greece, A/C.6/36/SR.32, para 7. Cf Goodrich, Hambro and Simons, n 165 

above, p 43. 
183 Even were the objectives set forth in the dependent clause to justify the 

imposition of an obligation to act to settle only certain types of disputes, that 
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Therefore, if article 2(3) does, indeed, impose on States an obligation to act 
with a view to resolving their disputes, the text of that same provision readily 
admits of an interpretation that the obligation so imposed is applicable to all 
disputes, regardless of their nature. At the same time, however, it cannot be 
said that the text of article 2(3) is such as to foreclose any other interpretation. 
At least three distinct obligations are expressed in article 2(3) and, were that 
provision to impose an obligation to act to settle disputes, that would add one 
more; yet the ambit of each of these obligations need not necessarily be the 
same. Indeed, that might be the very reason that article 2(3) does not specify 
or clarify the precise scope of the word "disputes";1g4 for it might thereby 
allow the reach of that word to vary in accordance with the differing demands 
of the various obligations which that provision sets forth. Thus, as in the case 
of the question whether article 2(3) imposes an obligation to take action to 
settle disputes, the answer to the question, if it does impose such an obligation, 
of what disputes fall within its scope falls to be determined by reference to 
factors other than the text of article 2(3). 

(b) The context of article 2(3) 

Various attempts have been made to found arguments regarding the 
interpretation of article 2(3) upon other provisions of the Charter. However, on 
close examination, none of these arguments proves convincing, and it must be 
concluded that - subject to one important qualification, to be discussed in 
section (c), below - the text of the Charter as  a whole provides little, or no, 
assistance in determining the true effect of article 2(3). 

(i) Article 2(4) 

It has been contended that article 2(3) must impose on States an obligation to 
take action to settle their disputes, because, otherwise, it would be otiose.1g5 
Thus, it is said, were article 2(3) not to require disputing States to take action 
to resolve their differences, the only obligation that it would impose would be 
to enjoin States, if they do take action to settle a dispute, not to employ for that 
purpose a means of settlement which is not peaceful in nature. Yet, if that 
were its effect, article 2(3) would amount to no more than an application in a 
particular context of the general obligation not to use or threaten the use of 
armed force, which is laid down in the very next paragraph of article 2. T o  
read article 2(3) in that manner would render it redundant. In accordance with 

would not, in itself, preclude the possibility that the main clause might require 
action to settle disputes of other types, too. After all, objectives which are not 
instanced in the text of article 2(3) might justifi imposing such an obligation in 
respect of other, further categories of disputes. For the reason that the objectives 
of not endangering peace and justice are specifically mentioned in article.2(3), 
see n 176, above, in fine. 

184 Australia, AIC.6136lSR.38, para 49. For discussion of Australia's statement, see 
text at nn 214-220, below. 

185 Report of the Study Group of the David Davies Memorial Institute of 
International Studies, n 176 above, para 10. 
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a well-known maxim of treaty-interpretation,186 a construction of a provision 
of a treaty which leads to such a result should, if possible, be avoided and 
preference be given to a reading which accords the provision in question some 
independent normative effect. Indeed, it might well be thought that a reading 
of para (3) which deprives that provision of any legal effect is particularly to 
be avoided, given that it proclaims one of the seven fundamental principles in 
accordance with which the United Nations and its Member States are to act. 
The only reading of article 2(3) which would attribute to it the effect of 
imposing some obligation which is not already incumbent on States by virtue 
of some other provision of the Charter would be that which construes it to 
obligate the States party to a dispute to take action to settle their differences. 
Absent some good reason to the contrary, that reading is, therefore, to be 
preferred. 

It might seem that this argument fails on its own terms; for, in rescuing 
article 2(3) from redundancy, it might seem, in turn, to render redundant 
article 33(1). Whether this would indeed be the case is a question which, for 
the time being, need not be answered;la7 for, even if the existence of 
article 33(1) does not exclude the possibility that article 2(3) imposes an 
obligation to act to settle disputes, the argument just described hardly succeeds 
in demonstrating that article 2(3) must impose such a duty. 

It is a key assumption of this argument that, if article 2(3) is not read to 
enjoin States to take action to settle their disputes, then the only obligation 
which it imposes is to require States not to use a means of settlement which is 
not peaceful in nature. States have occasionally made statements which appear 
to share this assumption - though they have refrained from proceeding to draw 
therefrom the conclusion that some other reading of article 2(3) should be 
adopted in order to avoid the consequent charge of redundancy. Thus, it has 
sometimes been remarked that article 2(3) and article 2(4) are but two sides of 
the same coinla8 or that the former provision is simply inherent in the 
1atter.la9 However, this assumption is mistaken; for, whatever the effect of the 

186 For this guideline, see n 161, above. 
187 For consideration of this question, see Section III(b)(ii), below. 
188 Peru, AlC.6137jSR.29, para 24. See also Rosenstock, "The Declaration of 

Principles of International Law Concerning Friendly Relations: A Survey" 
(1971) 65 AJIL 713 at  725. Cf the statement of Chile that article 2(3) is "a 
codified provision emanating from the Kellogg-Briand Pact": Al3.51391, p 3, at 
para 6. Other States, while describing the two provisions as two sides of the 
same coin, have either gone on to indicate uneasiness about such a description 
(an unnamed State, N32133, para 98) or have qualified it by adding that this 
relationship exists "to an extent only" (an unnamed State, ibid, para 79). 

189 An unnamed State, cited at para 10 of the Statement of the Chairman of the 
Working Group on Work Carried out by the Working Group to the 27th Meeting 
of the Special Committee on the Charter, reproduced in AJ33133 at para 12. 

Several statements may be found to the effect that the principle in article 2(3) 
is a "logical", "necessary" or "essential" "corollary" or "consequence" of that 
in article 2(4): Canada, AlC.6j34lSR.34, para 18; Denmark, AlC.6j39lSR.27, 
para 33; the FRG, AiC.6139iSR.24, para 34; France, AlC.6137lSR.27, para 64; 
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main clause of the sentence constituting article 2(3) might be, the dependent 
clause of that sentence imposes on States party to a dispute two important 
obligations for which no other source can be found in the text of the Charter: 
namely, an obligation not to endanger international peace and security and an 
obligation not to endanger justice.lgO That being so, it cannot be maintained 

Switzerland, aide-memoire prepared by the Department of Public International 
Law, n 95 above, p 241; an unnamed State, AIAC.182/L.2, para 74; and an 
unnamed State, A/32/33, para 77. However, these statements are ambiguous, in 
so far as it is unclear whether it is being suggested that the principle in 
article 2(3) is logically inherent in that laid down in article 2(4) or whether it is 
simply being submitted that, if the principle in article 2(4) exists, then, in order 
to secure the objective aimed at by that principle, the principle in article 2(3) 
must exist also - a proposition which, rather than indicating the inherence of the 
latter principle in the former, suggests that it possesses an independent normative 
content. Indeed, two States have gone on to explain their statements that the 
principle in article 2(3) is the corollary of that in article 2(4) in just the latter 
fashion, contending that the principle in article 2(4), if it is to achieve its 
objective of excluding from international relations the threat or use of force, 
must be accompanied by a principle, such as that in article 2(3), enjoining States 
to take action to resolve at least certain of their disputes: Austria, 
AlC.1134lPV.46, pp 4-6; and an unnamed State, Al32133, para 86. For the same 
argument, see: Sohn, "The Future of Dispute Settlement", in The Structure and 
Process of International Law: Essays in Legal Philosophy, Doctrine and Theory, 
n 177 above, p 1121 at 1121; and American Bar Association Standing 
Committee on World Order Under Law, "Draft General Treaty on the Peaceful 
Settlement of International Disputes: A Proposal and a Report", reproduced in 
(1986) 20 Int'l Law 261 at 264-65. Accordingly, a number of statements may be 
found which, at the same time as they describe the principle in article 2(3) as the 
"corollary" of that in article 2(4), clearly suppose the former principle to impose 
on States an obligation to take action to resolve their disputes. See, for example: 
Charpentier, n 165 above, pp 104 and 106; and Goodrich, Hambro and Simons, 
n 165 above, pp 41 and 43. Note also: Diaconu, n 177 above, p 1095; and the 
working paper submitted by Switzerland at the Athens 1984 Meeting on the 
Peaceful Settlement of Disputes, n 128 above, para 3. 

190 See text at nn 156-165, above. It might be thought that these two obligations 
would be incumbent on States Members of the United Nations even in the 
absence of article 2(3). Thus, it might be contended, States Members of the 
United Nations, by virtue of their very membership in the Organization, are 
under a general obligation to act in good faith so as to promote its purposes, and 
those purposes include both the maintenance of peace and the advancement of 
justice. Several resolutions of the Security Council in fact affirm the existence of 
a duty not to act inconsistently with the purposes of the Charter. See: the third 
preambular paragraph of Resolution 275 (1969); the fourth preambular paragraph 
of Resolution 428 (1978); the fourth preambular paragraph of Resolution 573 
(1985); the third preambular paragraph of Resolution 574 (1985); the third 
preambular paragraph of Resolution 580 (1985); and the second preambular 
paragraph of Resolution 581 (1986). See also: the third paragraph of the heading 
"Friendly Relations among Participating States" in the Charter of Paris for a 
New Europe, adopted by the meeting of Representatives of Heads of State and 
Government of the States participating in the Conference on Security and 
Cooperation in Europe, done at Paris on 21 November 1991 (henceforth referred 
to as the "Charter of Paris"), (1991) 30 ILM 193; the opening words of para 1 of 
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that, if article 2(3) is to have some juridical effect of its own, it must impose 
on States an obligation to take action to settle their disputes. 

Although article 2(3) as a whole, therefore, would not be without legal 
effect if it did not require States to take action to settle their disputes, part of 
that provision would, nonetheless, be otiose: namely, the words "by peaceful 
means". In so  far a s  that is so, the argument that article 2(3) should be read to 
enjoin States to take action to settle their disputes might still be sustained; for 
not only provisions as a whole, but also individual words appearing in a 
provision of a treaty should, if possible, be interpreted s o  as to give them some 
legal effect which is not already generated by other words in that same 
treaty.lgl If article 2(3) were understood to impose on States an obligation to 
act to settle their disputes, the words "by peaceful means" would have some 
independent legal effect: they would make it clear that States must, at the very 
least, endeavour to agree upon the use of some method or procedure for 
settling disputes in order to advance their efforts to reach a settlement.lg2 To  
that extent, it might be said that article 2(3) should be read to impose such an 
obligation. However, while some independent legal role might thereby be 
attributed to the words "by ... means",lg3 the word "peaceful" would remain 
redundant, except as a restatement of article 2(4). Moreover, the maxim that 
words in a treaty should, if possible, be given some autonomous legal effect is 
only a presumption and is open to rebuttal if the presence of the words in 
question can be justified on some ground other than that they are there to 
produce some normative effect which is not produced by other words in the 
same treaty. In the instant case, the presence in article 2(3) of the words "by 

Section I of the Manila Declaration; and the statements of Iran (AlC.6137lSR.27, 
para 60) and Zambia (A/C.6/37/SR.28, para 3); and note the Opinion of the 
International Court of Justice in Interpretation of the Agreement of 25 March 
1949 between the World Health Organisation and Egypt, ICJ Rep 1980, p 73 at 
paras 43 and 49. 

Alternatively, it might be contended that States Members of the United 
Nations would be subject to the two obligations described in the text, even in the 
absence of article 2(3), by virtue of the general obligation which is incumbent on 
the parties to every treaty not to act in such a manner as to thwart the 
achievement of its objects and its purposes. For this obligation, see: Reservations 
to the Convention on Genocide, ICJ Rep 1949, p 15 at 21; and the Nicaragua 
case, n 12 above, at paras 275, 276 and 292(10). 

If either of these two contentions is correct, the argument outlined in the text 
might, indeed, have some force. However, it could hardly, even then, be said to 
be irresistible. Even if the obligations described in the dependent clause of 
article 2(3) would have been incumbent on States Members of the United 
Nations in the absence of any explicit provision in the Charter, there might, 
nevertheless, be good reason that they are set forth expressly in article 2(3). Cf 
text at n 194, below. 

191 See n 161, above. 
192 Cf article 33(1). Whether the parties to a dispute are under an obligation actually 

to employ a means of settlement or are required only to endeavour to secure the 
operation of one is an issue which need not be addressed here. 

193 For whether that would indeed be so, see Section III(b)(ii), below. 
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peaceful means" is, indeed, readily explicable on a basis other than that they 
have some legal effect of their own - even if it is possible to interpret them to 
have such an effect. The fact that recourse by one State to the threat or use of 
force against another State is frequently precipitated by the existence of a 
dispute between them makes it especially appropriate that it be made doubly 
clear in article 2(3) that such conduct is prohibited by restating the rule in 
article 2(4) in terms appropriate to the ~ 0 n t e x t . l ~ ~  Furthermore, had the 
proscription of the threat or use of force not been restated in article 2(3), that 
provision, read strictly, would have prohibited States from taking action which 
had the effect of endangering the peace, but would not have prohibited them 
from actually breaching it. Any such deficiency would, of course, have been 
remedied by article 2(4) itself. Nevertheless, repetition in article 2(3) of the 
prohibition of the threat or use of force serves a useful function. It precludes 
any undesirable a contrario inferences which might otherwise have been 
drawn from the failure of article 2(3) to forbid such conduct. It also serves to 
make that provision more complete and self-contained as a code for the 
conduct of States which are in dispute. Accordingly, it is difficult to accept 
that the words "by peaceful means" in article 2(3) are devoid of any useful 
legal role if that provision fails to impose an obligation to take action to settle 
disputes. 

Therefore, the fact that States are required by article 2(4) not to employ 
non-pacific means of settlement cannot be said to necessitate that article 2(3) 
be read to impose on them an obligation to take action to settle their disputes. 
That fact is quite compatible both with the possibility that article 2(3) imposes 
such an obligation and, conversely, with the possibility that it lays down no 
such obligation at all. 

(i) Article 33(1) 

An argument of a kind similar to that just described might be made to the 
effect that, rather than necessitating that article 2(3) be read to impose on 
States an obligation to take action to settle their disputes, other provisions of 
the Charter in fact require that it be read so as not to impose any such 
obligation. 

Thus, it might be contended, were article 2(3) to impose on States party to 
a dispute an obligation to take action to resolve their differences, article 33(1) 
would be redundant, since the obligation which it sets forth would already be 
incumbent on those States by virtue of article 2(3). Since every provision of a 
treaty should, if possible, be read in a manner which accords it some 
independent legal effect,lg5 and since article 33(1) can only possess some 
legal effect of its own if article 2(3) does not impose an obligation to act to 

194 This is done in the General Treaty for the Renunciation of War as an Instrument 
of National Policy, n 157 above, the prohibition of war in article 1 being restated 
in the context of disputes in article 2. 

195 See n 161, above. 
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settle disputes, article 2(3) should be understood to impose no such 
0b1 i~a t i on . l~~  

Once more, however, this argument proceeds from a false assumption: 
namely, that article 33(1) has no other normative role than to impose on States 
party to a dispute an obligation to seek its settlement. Whether or not that is 
indeed a role which it plays,197 article 33(1) fulfils another important juridical 
function; for, together with articles 37 and 38, it serves to regulate the point in 
the history of a dispute at which the Security Council becomes able to exercise 
those powers which are conferred on it under Chapter VI of the Charter to 
make ;ecommendations regarding the terms on which a dispute might be 
~ e t t 1 e d . l ~ ~  Unless the States party to a dispute agree to avail themselves of the 

196 Such a reading of article 2(3) is not itself precluded by the fact that it would, in 
turn, render article 2(3) redundant: see Section III(b)(i), above. 

197 See text at nn 210-213 and 221, below. 
198 This is not to say that the Security Council may not make recommendations 

regarding the terms on which a dispute may be settled in circumstances other 
than those which are specified in articles 33(1), 37 and 38. If a dispute arises 
which is not of the type described in article 33(1), but which falls within the 
definition in article 1(1), the Security Council may enjoy the power to 
recommend the terms on which it should be settled by virtue of the residual 
power which it enjoys under article 24 to take action for the maintenance of 
peace: see text at nn 68-86, above. Certainly, para l(14) of the Declaration on 
the Prevention and Removal of Disputes and Situations reflects the view that it 
does possess such a power. However, if this is so, article 33(1) embodies a 
principle which should limit the exercise of that power, just as it limits the 
exercise of the power which is conferred by article 37(2): namely, that the 
Security Council may intervene in this manner only once the parties have had an 
opportunity to take action themselves to resolve their dispute. 

It might be thought that, if the Security Council were to enjoy the power to 
recommend terms for the settlement of disputes which are of the type described 
in article 1(1), then, even if the exercise of that power were subjected to a 
limitation similar to that laid down in article 33(1), the existence of that power 
would make a nonsense of the limitations which are imposed on the exercise by 
the Security Council of its power under article 37(2). If a dispute were to exhibit 
the character described in article 1(1), but not that described in article 33(1), 
then, once the parties had been afforded an opportunity to take action to settle it, 
the Security Council would be able to recommend terms on which it might be 
settled while that dispute was still of the character described in article 1(1), but 
would lose that power immediately that the dispute deteriorated to such a degree 
that it assumed the character described in article 33(1), only to recover it once 
the parties had been afforded another, second, opportunity to take action 
themselves to resolve their differences. Such an absurd result might be thought to 
indicate that, while the Security Council may enjoy the power under article 24 to 
take certain action to promote the resolution of disputes which are of the 
character described in article 1(1), it is not invested with the power to 
recommend terms for their settlement. However, it is possible to avoid this 
absurdity without being driven to such a conclusion. If the opportunity which the 
parties are afforded to take action to resolve a dispute while it is still of the 
character described in article l(1) is considered sufficient to fulfil the condition 
stipulated in article 37(2), the power conferred by that provision would 
immediately become operative once a dispute progressed from possessing the 
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option afforded in article 38 jointly to request of the Security Council that it 
recommend the terms on which they should resolve their differences, 
article 33(1) makes it clear that the Security Council enjoys no power to make 
such recommendations immediately that a dispute emerges of the type therein 
described.199 Thus, it provides that it is "first of all" for the parties to the 
dispute themselves, in fulfilment of their obligation to seek to resolve their 
differences, to take action with a view to bringing about a settlement.200 It is 
only if the parties should fail to secure a settlement through their own 
efforts201 that they must refer their dispute to the Security Council, in 
accordance with the obligation laid down in article 37(1),~O~ and that that body 
may proceed, under article 37(2),a3 to exercise the power to recommend 
terms on which it might be settled.a4 Therefore, were article 2(3) to impose 

character described in article l(1) to assume that described in article 33(1). There 
would then be no interruption in the exercise by the Security Council of its 
power to suggest terms for the settlement of the dispute. 

199 It does, however, enjoy the power to call on the parties to comply with their 
obligation to take action to settle their dispute (article 33(2)) and to recommend a 
particular method or procedure for securing its resolution (article 36(1)), 
including the International Court of Justice (article 36(3)). 

200 Goodrich, Hambro and Simons, n 165 above, pp 260-61; and Jimenez de 
Arechaga, n 155 above, pp 269-73. The action which the parties themselves 
might take may include enlisting the assistance of a third party, such as a 
mediator or an arbitral tribunal, as article 33(1) itself makes clear. 

201 This may possibly be because they have breached the obligation set forth in 
article 33(1) by failing to take any, or sufficient, steps to resolve their 
differences. 

202 Only in that event is it possible for them to "refer" their dispute to the Security 
Council. The dispute may be "brought to the attention" of the Security Council 
under article 35(1) or (2) or under article 99 before this point is reached. 
However, the Security Council is not thereby seized of the dispute in such a 
manner that it enjoys the power to make recommendations regarding the terms 
on which that dispute should be settled. It only enjoys the power to do this once 
the conditions in article 37(2) are fulfilled. 

203 Provided that the further condition is fulfilled that, if nothing is done to promote 
its resolution, the dispute is going to continue to exist. As a matter of contingent 
fact, this condition will almost inevitably be fulfilled if the obligation laid down 
in article 37(1) falls to be discharged. 

204 It is not, however, made a condition of the exercise by the Security Council of its 
power under article 37(2) that the disputants should have referred their dispute to 
that body in accordance with their obligation in article 37(1). Otherwise, inaction 
by both parties to a dispute would be able to thwart action by the Security 
Council under article 37(2). 

If article 37(2) is independent in this way of article 37(1), it might be thought 
that it may also be independent of the condition in article 37(1) that the parties to 
a dispute of the type described in article 33(1) should first try to settle their 
differences themselves. However, were that so, the words "first of all" in 
article 33(1) would be devoid of any normative role. Those words suggest that, 
before it can be said that a dispute of the type described in article 33(1) can be 
said to pass within the scope of article 37(2), with the result that the Security 
Council may recommend terms for its settlement, an opportunity must first be 
afforded the parties to take action themselves to resolve their differences, in 
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on the parties to a dispute an obligation to take action for its settlement, 
article 33(1) would not lack an independent normative role. 

Even though article 33(1) as a whole would not, therefore, be devoid of an 
autonomous legal role, it might, nevertheless, be thought that, were article 2(3) 
to impose an' obligation to act to settle disputes, a significant portion of 
article 33(1) would be otiose: namely, that part which consists in an 
affirmation of the obligation of the States party to a dispute to seek its 
settlement. The argument that article 2(3) should not be read to enjoin States 
to take action to settle their disputes might, therefore, still be sustained. 
However, the maxim that every word in a treaty should, if possible, be read so 
as to give it some independent legal effect is only a presumption, as has 
already been observed?0s and, as  such, it may be rebutted, if some good 
reason can be adduced for construing the words in question to state a legal 
proposition which already follows from some other words in the same treaty. 
In the present case, there is no shortage of reasons why, if the obligation to 
take action to settle disputes were imposed by article 2(3), that obligation 
should, nevertheless, be restated in article 33(1). 

The function of article 33(1) which has just been described is of such a 
nature that it could not sensibly be fulfilled without simultaneous statement of 
the obligation to take action to settle disputes. As has been observed, 
article 33(1), together with article 37, stipulates that an initial period during 
which the parties are to have the opportunity to take action to resolve their 
dispute must precede any intervention by the Security Council in the form of 
recommendations regarding the terms of a settlement - unless the parties 
jointly agree otherwise. If the parties to a dispute were already subject to an 
obligation to act to settle their differences by virtue of article 2(3), it would 
only be natural that article 33(1), in characterising this initial period, should 
describe it, not as one during which it may transpire that the parties either do 
or do not take action to settle their dispute, but as one in which they are duty- 
bound to do so.B6 Indeed, were article 33(1) not to do this, doubt might be 
cast on the applicability during that initial period of the obligation imposed by 
article 2(3). 

Moreover, the intimate link which exists between, on the one hand, the 
obligation of the parties to a dispute to take action for its settlement and, on 
the other hand, the provisions of Chapter VI of the Charter is such that, even 
were that obligation already incumbent on the parties to a dispute by virtue of 
article 2(3), it would, nevertheless, be sensible to restate it at the very 

accordance with their obligation set forth in article 33(1) - even if they should 
only proceed to breach that obligation by failing to utilise that opportunity. 

205 See text at n 194, above. 
206 On the other hand, article 37(2), in contemplating a situation in which this period 

has expired, does so without regard to whether or not the parties have complied 
with their obligation to take action to settle their differences. See n 204, above. 
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beginning of Chapter VI, in article 33(1Jm7 The majority of the powers vested 
in the Security Council under Chapter VI are aimed at enabling that body to 
take action either to secure or else to facilitate the performance by disputing 
States of their obligation to take action to settle their differences. Thus, 
article 33(2) authorises the Security Council to call on the parties to a dispute 
to comply with their obligation to take action for its settlement; articles 36(1) 
and 37(2) empower it to recommend to the parties particular means or 
procedures which they might employ in order to advance their efforts at 
reaching a settlement and s o  discharge that obligation; and article 37(2) 
enables it to facilitate the parties' performance of their obligation by 
recommending for their consideration the terms of a possible settlement. 
Accordingly, it would serve a useful and important function to restate in 
article 33(1) the obligation of the parties to a dispute to take action to resolve 
their differences, even if that obligation were already incumbent on them by 
virtue of article 2(3); for it would make manifest at the very beginning of 
Chapter VI the normative basis which the institutional provisions of that 
chapter assume as their foundation.208 

This last consideration also serves to explain why, if it is article 2(3), and 
not article 33(1), which imposes on the parties to a dispute the obligation to 
take action for its settlement, article 33(1) not only restates that obligation, but 
also proceeds to elaborate upon one of its elements by listing the various 
methods for settling disputes, one of which the parties must endeavour to 
employ.209 Just as, by restating the obligation to act to settle disputes, 
article 33(1) would make more clear, at the opening of Chapter VI, the 
obligation whose performance the provisions of that chapter are designed to 
secure, so, equally, by setting out the various methods for settling disputes, 
one of which the parties to a dispute must seek to employ, article 33(1) would 
serve to elucidate an important duty, deriving from that obligation, whose 
performance it is the purpose of certain specific provisions of Chapter VI to 
promote. First among these is article 33(2), which empowers the Security 
Council, in calling upon States to comply with their obligation to take action 
to settle their differences, both to remind them of the various means which 
they might employ to that end and to call on them to strive to use one of them. 
More significantly, articles 36(1) and 37(2) empower the Security Council to 

207 The travaux preparatoires of the Charter reveal that the relevant section of the 
Dumbarton Oaks Proposals was reorganised at the San Francisco Conference in 
order to produce just this result: Goodrich, Hambro and Simons, n 165 above, 
pp 258 and 259-60. 

208 Thus, Queneudec describes article 33(1) as "un article-charnit+-q" between "les 
prescriptions normatives qui doivent guider la conduite des Etats" and "les 
dlspositiorls du Chapitre VI de la Charte, qui dbeloppent les consequences qtti 
s'attachent, duns I'ordre institutwnnel de l1Organisation, aiu. principes 
fondamentaru. [sirs-mentionn~s]": n 107 above, pp 567 and 568. 

209 Whether the parties to a dispute are under an obligation actually to employ a 
means of settlement or are required only to endeavour to secure the operation of 
one is an issue which need not be addressed here. 
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specify a particular means of settlement which it recommends that the parties 
use as  being particularly appropriate for resolving the dispute in hand. By 
making manifest the legal basis which these provisions assume a s  the 
foundation of the institutional action which they envisage, article 33(1) serves 
an important practical purpose, even if it is the case that the legal propositions 
which it sets forth already follow from article 2(3). 

Consequently, the fact that article 33(1) affirms that States are obligated to 
take action to settle their disputes does not preclude the possibility that 
article 2(3) imposes such an obligation. Indeed, if anything, the manner in 
which article 33(1) is worded indicates that the obligation which it sets forth is 
already incumbent on the parties to a dispute by virtue of some other provision 
of the Charter - article 2(3) being the only possible candidate. 

Article 33(1) provides that, immediately a dispute emerges which exhibits 
the character therein described, the States party to that dispute are obligated 
"first of all" to seek its settlement by their own efforts. If they do not succeed 
in resolving their differences by means of their own endeavours, they are 
obligated by article 37(1) to refer their dispute to the Security Council. Were 
article 33(1) the source of their obligation to take action to settle their dispute, 
the parties would, at this point, cease to be under any obligation by virtue of 
the Charter to take any further action to that end; for the period described by 
the phrase "first of all", in which they were duty-bound to take action to 
resolve their differences, would have expired.210 The parties to the dispute 
would, accordingly, be free, from that point on, not to take any action to settle 
their dispute, even though the dispute might be of the character described in 
article 37(2). Yet, the vital interest of the international community that 
breaches of the peace not occur makes it even more important at that stage, 
when the risk of the emergence of a threat to the peace is closer still to 
materialising, that the parties should be required to take action to settle their 
dispute. It is hardly surprising, therefore, that the practice which has developed 
in application of the Charter reveals an assumption that the parties to a dispute 
do remain under such an obligation, even after the point described in 
article 37(1) has been reached.211 Since no provision of Chapter VI can be 
read so as to impose on the parties an obligation to take any such further 
action, the source of that obligation must be sought elsewhere, and the only 
possible source in the text of the Charter is article 2(3). 

Similarly, the manner in which article 33(1) is worded tends to indicate not 
only that the obligation which it sets forth is imposed by article 2(3) of the 
Charter, but also that the obligation imposed by that provision extends to 
categories of disputes which fall outside the terms of the definition contained 
in article 33(1). In order to fall within the scope of article 33(1), a dispute must 

210 Arend, "The Obligation to Pursue Peaceful Settlement of International Disputes 
During Hostilities" (1983) 24 Erg JIL 97 at 101; and Goodrich, Hambro and 
Simons, n 165 above, p 261. 

211 Goodrich, Hambro and Simons, loc cit above (preceding note). 
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exhibit such a nature as to justify the conclusion that, if it continues to exist, it 
is likely to develop in such a way as to present a threat to the peace. As such, 
article 33(1) does not embrace disputes which do present a threat to the peace, 
much less disputes which have actually given rise to an ongoing breach of the 
peace. Such disputes fall, rather, within the scope of the definition contained 
in article 3g212 and so come within the ambit, not of Chapter VI, but of 
Chapter VII of the Charter. Consequently, were article 33(1) the source of the 
obligation which it sets forth, States would cease to be subject to any 
obligation to take action to resolve a dispute once it had deteriorated to such a 
degree as to have come to pose an actual threat to the peace - a fortiori, and 
more remarkably still, once it had given rise to its breach. Yet, if the interest 
that breaches of the peace not occur requires that States be obligated to take 
action to settle disputes which represent only a potential threat to the peace, it 
clearly must justify the imposition of such an obligation both when that threat 
has actually materialised and, more urgently still, when that threat itself has, in 
turn, been realised. It is hardly surprising, therefore, that the practice of the 
United Nations evidences a clear assumption that the Charter imposes such an 
obligation on States even once an armed conflict has broken out between 
them.213 Since there is in Chapter VII no provision which can be understood 
to impose on disputants an obligation to take action to settle their differences, 
the source of that obligation must lie elsewhere; and, once more, the only 
possible source for such an obligation in the text of the Charter is article 2(3). 

This last point serves to disprove an argument which might be made that, 
even if article 2(3) is the source of the obligation of States to take action to 
settle their disputes, article 33(1), nevertheless, operates to restrict the scope of 

212 On the similar roles which articles 33(1) and 39 play in Chapter VI and Chapter 
VII of the Charter, respectively, see n 220, below. 

213 Arend, n 210 above, pp 112-19. Some resolutions of the United Nations indicate 
that the obligation of the disputants to take action to resolve their differences 
only falls to be performed once the use of armed force between them has ceased. 
See, for example: the second prearnbular paragraph of General Assembly 
Resolution 378(V)A; para 1 of General Assembly Resolution 4019; and the 
seventh preambular paragraph and paras 1 and 4 of Security Council Resolution 
598 (1987). However, while they may assume this to be the most likely sequence 
of events, other resolutions and measures indicate that application of the 
obligation does not depend upon any prior cessation of hostilities. See, in 
particular: the second preambular paragraph and paras 1 and 2 of Security 
Council Resolution 479 (1980); para 3 of Security Council Resolution 502 
(1982); the Statement made by the President of the Security Council on behalf of 
the States members of the Council on 22 December 1986 (Sl18538); and para 2 
of Security Council Resolution 660 (1990). See particularly in this respect: 
para 3 of Security Council Resolution 360 (1974); and the fourth preambular 
paragraph and para 5 of Security Council Resolution 582 (1986), noting 
especially the contrast between paras 4 and 5. 

Naturally, the fact that the parties to a dispute are in anned conflict is likely 
to give rise to special problems in the implementation of the obligation and may 
require that its application be modulated accordingly. These issues need not be 
addressed here, though. 
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that obligation to the category of disputes therein described. An argument of 
this type was made before the Sixth Committee at the thirty-sixth session of 
the General Assembly by the representative of Australia. Affirming that 
article 2(3) imposes on States an obligation to seek to settle their disputes?14 
he observed that that provision does not specify how serious a dispute must be 
for that obligation to apply. This lacuna, he went on to say, is made good by 
article 33(1), which makes clear that that obligation is confined to disputes 
which, if they persist, are likely so  to develop as to come to present a threat to 
the peace.215 

In addition to the fact that, if this were so, it would leave the parties to a 
dispute of the type described in article 39 free from any obligation under the 
Charter to take action to settle their differences, this argument is unconvincing 
for other, further reasons. Assuming that the obligation set forth in 
article 33(1) is imposed, not by article 33(1) itself, but by article 2(3), there is 
nothing, either in article 33(1) or in article 2(3), to indicate that the role of 
article 33(1) is to define the scope of the obligation imposed by article 2(3). If 
article 33(1) has the effect contended for, then, this must be brought about by 
some other aspect of the Charter; yet none is evident which might attribute to 
article 33(1) such a purpose, nor is there any reason to suppose that that is its 
role. Moreover, assuming once more that the obligation set forth in 
article 33(1) has its source in article 2(3), the fact that article 33(1) articulates 
that obligation solely in relation to the category of disputes described in that 
provision can readily be explained without accepting at the same time that the 
ambit of that obligation is confined to disputes of that type. The action which 
the Security Council may take to promote the resolution of disputes216 in 
pursuance of its powers under Chapter VI of the Charter is limited,217 with 
one exception?ls to disputes which are of such a nature that, if they persist, 

214 Australia reiterated this view at the General Assembly's thirty-seventh session: 
AlC.6137lS R.24, para 40. 

215 NC.6/36/SR.38, para 49. See also Racic, in Sahovic M (ed), Principles 
of International Law Concerning Friendly Relations and Cooperation (1972), 
p 129 at 131. Cf also: Afghanistan, NC.6137lSR.24, para 3; the Congo, 
NC.61401SR.43, para 45; and Bilder, n 16 above, p 10. Contrast the opinions 
noted in n 221, below. 

216 Although article 34 applies to disputes which do not possess the character 
described in article 33(1), it does not confer on the Security Council any power 
to promote the settlement of a dispute. Its purpose is, rather, to empower the 
Security Council to investigate disputes in order that it may determine whether 
and when they come within the scope of article 33(1) so that it may exercise in 
respect of them its powers under articles 33(2) and 36(1). 

217 This is not to exclude the existence of a general, residual power which the 
Security Council may possess under article 24 of the charter-to take action to 
promote the resolution of disputes which do not fall within the scope of 
Chapter VI. Such a power, if it exists, would be in addition to the specific 
powers which are conferred on the Council by that chapter. See text at nn 68-86 
and n 198, above. 

218 Namely, article 38, which applies to "any dispute". This provision is doubly 
unusual, not only because it applies to any dispute without limitation, but also 
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they are likely to develop into threats to the peace.219 In so far as article 33(1) 
is essentially ancillary to the provisions which confer those powers - making 
clear the obligation whose fulfilment it is the purpose of those powers to 
promote and delimiting the stage at which certain of those powers may be 
exercised - it is hardly surprising that it should refer only to disputes which 
are of that same character, it being quite unnecessary, and possibly even 
misleading, to refer to any others.220 

Therefore, article 33(1) does not preclude the possibility that article 2(3) 
imposes on the parties to a dispute an obligation to take action to resolve their 
differences. Indeed, if anything, the wording of article 33(1), in particular, the 
adverbial phrase "first of all", suggests that article 2(3) is the source of the 
obligation set forth in article 33(1). Furthermore, article 33(1) does not 
preclude the possibility that article 2(3) imposes such an obligation in respect 
of disputes which are not of the character described in article 33(1) .~~l  

because, unlike the other provisions of Chapter VI, the Security Council may 
only exercise the power which it confers if the parties jointly request it to do so. 
In contrast, the powers which the Security Council can exercise without the 
common consent of the parties are all limited to the category of disputes 
described in the text. 

219 Articles 33(2) and 36(1). The power conferred by article 37(2) is, in turn, limited 
to a particular subset of this set of disputes. 

220 An additional explanation for the limitation placed on the scope of the obligation 
expressed in article 33(1) may be found in the further, definitional, function 
which that provision enjoys. As has already been noted (see text at n 207, above), 
if the two roles described in the text were to be fulfilled in a satisfactory manner, 
it was necessary that the provision which discharges them should appear at the 
beginning of Chapter VI, as article 33. At the same time, it was also advisable to 
make clear at that same point the category of disputes in relation to which the 
powers conferred by Chapter VI may be exercised - a wisdom which is reflected 
by article 39 in Chapter VII. Accordingly, article 33(1) serves to define that 
category of disputes, as well as both setting forth the obligation to seek their 
settlement and stipulating the preliminary nature of the action taken in 
accordance with that obligation. These three roles it fulfils simultaneously by 
expressing that obligation in terms of that category of disputes and providing that 
it must be discharged "first of all". 

221 Thus, QuBneudec, while recognising that article 33(1) elaborates upon and makes 
more precise the content of the obligation to act to resolve disputes which is 
imposed by article 2(3) (n 107 above, pp 567 and 568), maintains that 
article 33(1) does not serve to define or to limit the scope of that obligation (ibid, 
pp 569 and 572). Indeed, he contends that the obligation imposed by article 2(3) 
extends beyond disputes of the character described in article 33(1) to embrace, at 
the very least, those disputes which are apt to impede or disrupt friendly relations 
between the disputants, if it does not extend further still to encompass all 
disputes without limitation (ibid, p 572). See, similarly, Diaconu, n 177 above, 
p 1100. Cf Goodrich, Harnbro and Simons, who, while they are of the opinion 
that article 33(1) represents a more detailed statement of the obligation laid down 
in article 2(3) (n 165 above, p 260), are non-committal as to whether or not it 
also serves to delimit the scope of the obligation imposed by that, latter, 
provision (ibid, p 43). 
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(iii) Article 52(2) 
Little further light is thrown on the content of article 2(3) by article 52(2). 

At first sight, that provision might seem to suggest not only that 
article 2(3) imposes on States an obligation to take action to settle their 
disputes, but also that that obligation.applies to all disputes and is not confined 
merely to those which are of the kind described in article 33(1). 

Article 52(2) provides that States which are members of a regional agency 
of the type described in article 52(1)222 are under an obligation to make every 
effort to settle disputes which might arise between them and are required to 
channel their efforts to that end through that regional agency before referring 
those disputes to the Security Council in accordance with their obligation 
under article 3 7 ( 1 ) . ~ ~ ~  In so doing, it refers to "disputes" without any 
qualification - other than that they must be "local" in nature, the disputing 
States having to be members of the same regional agency. Article 52(2) thus 
appears to provide that States members of such an agency are under an 
obligation to take action to settle their disputes, whatever the character of 
those disputes might be and whether or not they exhibit any potential to 
threaten the peace. The source of that obligation clearly could not be 
article 33(1). Moreover, it is highly unlikely that article 52(2) itself could be 
its source. It is most improbable that States which are members of regional 
agencies would be bound by article 52(2) to take action to settle disputes 
between them which fell outside the scope of article 33(1), but were not, at the 
same time, required to take similar action in the case of disputes of the same 
type which they might have with States which were not members of the same 
regional agency - or that States not members of any regional agency were not 
required to take action to settle disputes of that type which might arise 
between them. Indeed, these considerations indicate that, whatever the scope 
of article 52(2) might be, that provision is not the source of the obligation to 
take action to settle disputes which it sets forth. Rather, it assumes the 
existence of an obligation, more general in scope, which is incumbent on 
States by virtue of some other provision of the Charter. If article 52(2) applies 
to disputes which fall outside the scope of article 33(1), the source of that 
obligation could only be article 2(3). 

However, the assumption on which this argument rests - that article 52(2) 
applies to disputes which fall outside the scope of article 33(1) - is open to 
doubt; for, though article 52(2) nowhere defines the disputes to which it 
applies - other than to stipulate that they must be "local" - , it is clear from 
article 52 as a whole that article 52(2) extends, at the very furthest, to embrace 

222 Article 52(2) also applies to States which are party to a regional arrangement of 
the type described in article 52(1). However, only its application to regional 
agencies will be mentioned here, for simplicity's sake. 

223 That article 52(2) expresses an obligation to take action to settle the disputes to 
which it applies, and does not merely stipulate that any action which might be 
taken to that end is to be channelled through a regional agency, is quite clear 
from the French text of the Charter. See also text at nn 226-229, below. 
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only those disputes which exhibit some degree of potential to develop into 
threats to the peace. 

If States are to be in a position to comply with their obligation under 
article 52(2) to endeavour to settle their "local" disputes through regional 
agencies, those disputes must be of such a nature that those agencies are 
competent to deal with them. Now, article 52(1) specifies that the agencies to 
which article 52 relates are those which deal with matters relating to the 
maintenance of international peace and security. As has already been seen, 
action to settle a dispute can only be justified by reference to the interest that 
peace be maintained if that dispute manifests some potential to develop into a 
threat to the peace. That being so, the agencies to which article 52 relates can 
only be assumed to be competent to deal with disputes which exhibit some 
such potential. Consequently, the obligation set forth in article 52(2) can 
apply, at the very most, only to those disputes which manifest some potential 
to develop into threats to the peace. Indeed, it is quite possible that it is limited 
even further in scope, so as to embrace only those disputes which are likely to 
develop in that way. Only if article 52(2) applies to the former category of 
disputes might it provide some indication that article 2(3) imposes an 
obligation to act to settle disputes; for only then would article 52(2) assume 
the existence of an obligation to act to resolve disputes which fall outside the 
ambit of article 33(1). If, on the other hand, it is limited to disputes of the type 
described in article 33(1), the source of the obligation which it sets forth could 
equally well be article 2(3) or article 33(1). If anything, the text of article 52(2) 
itself tends to indicate that the scope of that provision is in fact limited to 
disputes of the latter type. In so far as article 52(2) requires States to 
endeavour to resolve their disputes through regional agencies before 
"referring" them to the Security Council, the disputes to which it applies must 
be of such a nature that they are capable of being "referred" to that body. 
While, under article 35(1) and (2), States may "bring" disputes of any type "to 
the attention" of the Security Council, the only provision of the Charter which 
provides for the "reference" of a dispute to that body is article 3 7 ( 1 ) ; ~ ~ ~  and, 
for a dispute to fall within the scope of that provision, it must be of the type 
described in article 33(1), at the very least.225 

224 A similar distinction in the language used by these provisions appears in the 
French and Spanish texts of the Charter. The existence of this distinction is 
confirmed by para 6 of Section I of the Manila Declaration. 

225 Whatever the scope of article 52(2) might be, it should be noted that, if the 
Security Council is invested by article 24 with a residual power to take action to 
promote the settlement of disputes which are of the type described in article l(1) 
(see text at nn 68-86, above), and if that power includes a power to make 
recommendations regarding the terms on which such a dispute might be settled 
(see n 198, above), then article 52(2) would be framed too narrowly to achieve 
its objective: namely, ensuring that efforts are made to resolve "local" disputes 
through the medium of the relevant regional agency before the Security Council 
may take action itself to secure their resolution by recommending terms on 
which they might be settled. Since a State can "bring" a dispute "to the attention 



72 Australian Year Book of International Law 

Article 52(2), therefore, fails to provide any clear indication that 
article 2(3) is the source of an obligation to take action to settle disputes. At 
the same time, though, the fact that article 52(2) may well apply solely to 
disputes which are of the type described in article 33(1) by no means precludes 
the possibility that article 2(3) imposes such an obligation, nor does it preclude 
the possibility that the obligation so imposed might extend to encompass 
disputes which fall beyond the ambit of article 33(1). 

The role of article 52(2) is to ensure that efforts are made to secure the 
resolution of "local" disputes through regional agencies before the Security 
Council endeavours to bring about their resolution by recommending terms for 
their settlement.226 This role it fulfils by requiring that, in order to advance 
their efforts to bring about the resolution of such disputes, States should have 
recourse to the regional agency to which they belong during the period which 
is laid down in article 33(1):~~' that is, the period during which the parties are 
themselves to take action to resolve their dispute before they refer it to the 
Security Council under article 37(1) and that body acquires the power under 
article 37(2) to recommend terms for its settlement.228 Since the parties are 
already required, either by article 33(1) or by article 2(3), to act to settle their 
dispute during this period, it is only natural that article 52(2), in characterising 
this period, should describe it, not as one during which it may transpire that 
the parties either do or do not take action to settle their differences, but as one 
in which they are duty-bound to do so.22g Equally, it is only natural that, in 
giving expression to that obligation, it should articulate it solely in relation to 
that category of disputes which States are to endeavour to settle through 
regional agencies, even if the obligation to take action to settle disputes 
extends to embrace other, further categories of disputes as well. 

of the Security Council" at any stage (article 35(1) and (2)), even if it is "local" 
in nature (article 54 and para 6 of Section I of the Manila Declaration), the 
Security Council might well learn of a "local" dispute of the type described in 
article l(1) and proceed to exercise its power under article 24 to recommend 
terms for its settlement, even though the parties have not yet made any effort to 
resolve the dispute through a regional agency. Nevertheless, article 52(2) 
embodies a principle which should limit the exercise by the Security Council of 
any such power: namely, that that body should be barred from recommending 
terms for the settlement of a "local" dispute unless and until efforts have first 
been made to secure its resolution through a regional agency. Cf para l(4) and 
(13) of the Declaration on the Prevention and Removal of Disputes and 
Situations; though see Zimbabwe, A/C.6/43/SR.20, para 14. 

226 Article 52(2) does not prevent the Security Council from taking any form of 
action at all in respect of a dispute before such time as a regional agency has 
tried and failed to secure its resolution; for the Security Council may take action 
under article 33(2) and article 36(1), even though it is not yet able to exercise its 
power under article 37(2) to recommend terms for the settlement of a dispute. 

227 For whether this requirement ensures that article 52(2) achieves its goal, see 
n 225, above. 

228 See text at nn 197-206, above. 
229 Cf text at n 206, above. 
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(c) The objects and purposes of the Charter 

Study of the text of the Charter as a whole, therefore, is only of very limited 
help in determining the effect of article 2(3). Certainly, of the interpretations to 
which that provision is open, none is foreclosed. Thus, the other provisions of 
the Charter do not preclude the possibility that article 2(3) imposes on 
disputing States an obligation to take action to settle their differences. If 
anything, article 33(1) is worded in such a way as to indicate that it does. At 
the same time, however, there is nothing in the Charter which excludes the 
possibility that article 2(3) does not impose any such duty. Likewise, should 
article 2(3) require States to take action to settle their disputes, there is nothing 
to preclude the possibility either that that obligation extends to all disputes or 
else, if its scope is not universal, that it applies to at least certain categories of 
disputes over and above that which is described in article 33(1). Conversely, 
there is, at the same time, nothing to exclude the possibility that that obligation 
is confined exclusively to those disputes which are of the character described 
in article 33(1); and, though there are indications that it may extend to at least 
certain disputes which are not of that type, the disputes in question are ones of 
a greater degree of seriousness still: namely, those which have given rise to a 
situation of the type described in article 39. 

In marked contrast, the objects and the purposes of the Charter militate 
strongly in favour both of reading article 2(3) to impose on States an 
obligation to take action to settle their disputes and, more importantly, of 
understanding that provision to make that obligation applicable not only to 
those disputes which are of the character described in article 33(1), but to 
other, further categories of disputes, too; for the objectives which are 
proclaimed in the Charter's preamble and in its first article are those very 
interests whose advancement has already been shown to justify requiring of 
States that they take action to resolve certain categories of disputes over and 
above that which is delineated in article 33(1) - namely, those disputes which 
are of the type described in article 39, those which are of the type described in 
article 1(1), and those whose character is such that they are apt to impede the 
establishment or disrupt the maintenance of friendly, good neighbourly and 
cooperative relations between States - and which may even warrant 
demanding that they take action to resolve disputes of any type whatsoever, 
without exception. 

The principal end of the Charter, proclaimed in the first paragraph of the 
preamble, is to ensure that breaches of the peace do not occur. However, with 
greater particularity, article 1 proclaims two purposes as instrumental to the 
realisation of this end.230 The first of these, announced in article 1(1), is "to 
maintain international peace and security". The nature of this purpose needs no 

230 While the purposes proclaimed in article 1 are stipulated to be the purposes of 
the Organisation for whose creation the Charter provides, they are, at the same 
time, the purposes of the Charter, too. See text at nn 281-285, below. 



74 Australian Year Book of International Law 

further discussion. As has already been it justifies imposing on States 
an obligation to take action to remove those disputes which exhibit the 
potential to develop into threats to the peace, even though the degree of 
probability that this potential may be realised may be less than that which is 
stipulated in article 33(1). It also justifies imposing such an obligation in 
respect of those disputes which have 'deteriorated to such a point that they 
either pose an immediate threat to the peace or, worse still, have in fact given 
rise to an ongoing breach of the peace. 

Article l(2) declares a further purpose of the Charter to be to "strengthen 
universal peace".232 While this purpose, like that of "maintain[inglU peace, is 
instrumental to the realisation of the greater end that breaches of the peace not 
occur, it differs from that purpose in respect of the strategy which it adopts for 
attaining that end.233 As it is expounded in article 1(1), the purpose that peace 
should be maintained aims at ensuring that, when a specific situation arises 
which exhibits a potential to develop into a threat to the peace, action is taken 
to prevent it from giving rise either to the use of armed force or else to the 
threat of its use. It thus embodies a strategy for preventing breaches of the 
peace which is reactive in nature, consisting in responses to problematic 
situations as and when they arise. In contrast, article l(2) proclaims a more 
far-reaching and active strategy for accomplishing that end; for it aims to 
preserve the peace, not by removing situations which already exhibit some 
potential to threaten its breach, but by taking steps to make it less likely that 
such situations will emerge in the first place. More particularly, this strategy 
consists in promoting the establishment and maintenance between States of 
relations which are of such a character that they are apt to "strengthen" or 

231 See text at nn 42,74-78 and 88, above. 
232 That this is a purpose of the United Nations was recognised in the Helsinki Final 

Act: see the third preambular paragraph of the "Declaration on Principles 
Guiding Relations between Participating States" (n 163 above). 

233 The f a d  that the Charter erects the distinction described in the text between 
"maintaining" and "strengthening" international peace and security makes it 
difficult to maintain that article 24(1) vests the Security Council with the power 
to take action to promote the resolution of those disputes which are apt to impede 
or to disrupt friendly, good neighbourly and cooperative relations between 
States; for, while that provision confers on the Security Council responsibility 
for the "maintenance" of peace, it does not entrust it with the charge that peace 
also be "strengthened". Nevertheless, the possibility remains that, as a rescllt of 
the Security Council's practice, a rule of the Organization may have developed 
conferring on that body the power to take action to promote the resolution of 
disputes which impair the efforts of the United Nations to "strengthen" 
international peace and security. See, for example: Resolution 138 (1960), 
especially its third and fourth preambular paragraphs and para 3; Resolution 579 
(1985), particularly its second preambular paragraph; and Resolution 638 (1989), 
particularly its second preambular paragraph; as well as Resolution 635 (1989), 
particularly the first paragraph of its preamble. Cf also Queneudec, n 107 above, 
p 572, including n 18. 
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"consolidate"234 the persistence of peace, making it less liable to disruption by 
resort to armed force or to being jeopardised by the emergence of situations 
which possess the potential to give rise to such conduct. Article l(2) thus 
provides that the manner in which peace is to be strengthened is by promoting 
the development between States of relations which are "friendly" in 
character.235 

Article l(2) itself does little to define the characteristics of "friendly 
relations", other than to stipulate that they are to have as their foundation 
respect for the principle of equal rights and self-determination of peoples.236 
However, some indication of their nature and content is provided by article 55 
of the Charter. 

Article 55 declares that, in order that friendly relations may be established 
between States, it is necessary that steps be taken to create "conditions of 
stability and well-being". To this end, the objectives listed in paras (a), (b) 
and (c) of that article must be promoted. These three objectives are also set 
forth, two expressly and the other implicitly, in article l(3). Economic and 

234 In the French text of article l(2) the counterpart of the verb "to strengthen" is 
"consolider ". 

235 Although article l(2) uses the word "nations", rather than "States", that word, as 
it is used in article 1, includes States, as article l(4) makes clear. This is also 
clear from the preamble of the Charter, together with which article 1 should be 
read: see Cot and Pellet, in La Charte des Nations Unies, n 66 above, p 1 at 4 
and 5. 

236 On the "paramount importance" of effective implementation of the principle of 
equal rights and self-determination of peoples for the promotion of friendly 
relations between States, see the fourteenth preambular paragraph of the Friendly 
Relations Declaration. The same preambular paragraph indicates that friendly 
relations are also to have as their basis respect for the principle of the sovereign 
equality of States. 

The principle of equal rights and self-determination of peoples does not 
exhaust the content of friendly relations, therefore. That much is evident from 
article l(2) itself. To  state, as both article l(2) and article 55 do, that something 
- in this case, friendly relations - is to be "based on" something else - here, the 
principle of equal rights and self-determination of peoples - implies that the 
former notion is, in content, either wider than or different from the latter; for a 
base implies the existence of a superstructure. 

Strictly speaking, the "other appropriate measures" to which article l(2) 
refers do not have the development of "friendly relations" as their objective. 
Rather, they are an additional means, on top of the development of friendly 
relations, by which peace is to be strengthened. The two notions thus appear in 
article l(2) as coordinates, one in each of the two limbs into which that provision 
is divided, each limb being introduced by an infinitive ("[tlo develop ... and to 
take ..."). However, the action referred to in the second limb - namely, "other 
appropriate measures" - may better be seen as that which is to be taken, in 
addition to establishing respect for the principle of equal rights and self- 
determination of peoples, in order to establish the friendly relations which are 
referred to in the first limb. Otherwise, article l(2) makes no allusion whatsoever 
to what is to be done to establish friendly relations, other than laying their 
foundation. Cf article 1(1), which has a similar structure. 
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social development, the solution of international economic, social, sanitary, 
cultural, and humanitarian problems and universal respect for human rights 
and fundamental freedoms are, therefore, necessary if friendly relations 
between States are to be e~tabl ished,~~'  particular importance attaching to the 
last of these objectives: namely, that of securing respect for human rights.238 

More fundamentally, though, as article l(3) makes clear, it is cooperation 
between States which must be achieved if the goal of establishing friendly 
relations is to be attained, it being instrumental to the realisation of all three of 

237 That this is so was a f f i e d  by the General Assembly in paras 21 and 22 of the 
Declaration on the Strengthening of International Security and, more recently, in 
the thirteenth and fourteenth paragraphs of the preamble and paras 22 and 24 of 
the Declaration on the Enhancement of the Effectiveness of the Principle of 
Refraining from the Threat or Use of Force in International Relations. 

The International Labour Organization's Constitution, in its first and second 
preambular paragraphs, affirms the need to establish "social justice" and to 
eliminate "injustice, hardship and privation" in "conditions of labor" as a basis 
for "lasting peace": 15 UNTS 35. 

238 Thus, both the International Covenant on Civil and Political Rights (999 UNTS 
171) and the International Covenant on Economic, Social and Cultural Rights 
(993 UNTS 3), likewise the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment (annexed to General Assembly 
Resolution 39/46), affirm in the first paragraphs of their preambles that, "in 
accordance with the principles proclaimed in the Charter", respect for human 
rights is "the foundation of ... peace in the world". See also: the Universal 
Declaration of Human Rights, proclaimed by the General Assembly in 
Resolution 217(III), which, as well as making a similar affirmation in its first 
preambular paragraph, declares in the fourth paragraph of its preamble that "it is 
essential to promote the development of friendly relations between nations"; and 
General Assembly Resolution 1514(XV), which, in its second preambular 
paragraph, proclaims that "conditions of stability and well-being and peaceful 
and friendly relations" are "based on" respect for human rights, as well as on 
respect for the principle of equal rights and self-determination of peoples. Note 
also: the seventh preambular paragraph of the International Convention on the 
Elimination of All Forms of Racial Discrimination (660 UNTS 195); and the last 
Report of the former UN Secretary-General on the Work of the Organization 
(A/46/1, p 3 c o l 2  and p 5 col 1). 

The "indispensable" role played by respect for human rights in developing 
"friendly relations" and "strengthen[ing] peace and security" between States has 
recently been stressed in documents adopted by the States participating in the 
Conference on Security and Cooperation in Europe. See, in particular: the 
seventh paragraph of the heading "Friendly Relations among Participating 
States" and the second paragraph of the heading "Human Rights, Democracy and 
Rule of Law" in the Charter of Paris (n 190 above); and the sixth preambular 
paragraph of the Document of the Moscow Meeting of the Conference on the 
Human Dimension of the CSCE, done at Moscow on 3 October 1991 ((1991) 30 
ILM 1671). More contentiously, perhaps, those States have placed equal stress 
upon the "indispensable" role in this context of the establishment and 
consolidation of pluralistic, democratic government. See: the seventh paragraph 
of the heading "Friendly Relations among Participating States" and the first 
paragraph of the heading "Security" in the Charter of Paris; and the sixth 
preambular paragraph of the Document of the Moscow Meeting. 
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the objectives laid down in article 55.239 Indeed, not only do certain 
resolutions of the General Assembly confirm that cooperation as such 
advances the development of friendly relations between but they 
even treat it as a synonym for that concept, serving to explain and expound its 
content. Thus, General Assembly Resolution 32/155 - the Declaration on the 
Deepening and Consolidation of International DCtente - joins together as  a 
pair in para 1 and again in para 3 the two ideas of cooperation and 
f r i e n d ~ h i p , ~ ~  treating both as instrumental to enhancing peace and preventing 
the emergence of situations which might place it in danger.2A2 More notably 
still, Resolution 1236(XII) not only unites the two notions in the single 
formula of "friendly and co-operative relations", which, in its sole operative 
paragraph, it calls upon States to develop in order to strengthen international 
peace:243 it also unequivocally treats them as one and the same idea, 

239 Article 55(b) itself states that one of the three objectives comprises, in part, 
"international cultural and educational co-operation" (emphasis added). That 
cooperation, between States and between States and the United nations, plays an 
essential role in the promotion of respect for human rights is emphasised in 
article 56 of the Charter and in articles 2(1) and l l (1)  and (2) of the International 
Covenant on Economic, Social and Cultural Rights (preceding note). 

240 This has also been confirmed by the States participating in the Conference on 
Security and Cooperation in Europe. See para 25 of the heading "Principles" in 
the Concluding Document of the Vienna Follow-up Meeting (n 101 above). 

241 See also para 22 of the Declaration on the Enhancement of the Effectiveness of 
the Principle of Refraining from the Threat or Use of Force in International 
Relations. For further light which this declaration throws on the nature of 
"friendly relations", see text at n 245, below. 

The same pairing occurs in certain instruments adopted by the States 
participating in the Conference on Security and Cooperation in Europe. See, in 
particular: the first and third preambular paragraphs of the "Declaration on 
Principles Guiding Relations between Participating States" in the Helsinki Final 
Act (n 163 above); and, more recently, the first paragraph of the heading 
"Friendly Relations among Participating States" in the Charter of Paris (n 190 
above). 

242 While the Friendly Relations Declaration, both in its text and in its title, 
juxtaposes the two ideas of "friendly relations and co-operation", it does not 
declare promotion of both of these conditions to be instrumental to the 
strengthening of peace. To that extent, it is not clear whether "co-operation" is 
considered, like friendly relations, to be instrumental to the strengthening of 
peace or whether it is regarded solely to be ancillary to the achievement of other 
objectives which are laid down in the Charter - though note subpara (a) of the 
second paragraph of the heading relating to the principle of equal rights and self- 
determination of peoples, which might possibly indicate that cooperation is either 
a synonym for, or else is otherwise related to, the concept of friendly relations. 

243 The formula of "friendly and co-operative relations" is also used in other 
resolutions of the General Assembly in order to describe a condition which 
should be promoted in order to strengthen peace between States. See: the second 
preambular paragraph of Resolution 2129(XX), read in the light of the first 
preambular paragraph; the eighth preambular paragraph of Resolution 34/99, 
read in the light of para 1; and para 3 of Resolutions 361101, 371117, 381126, 
39178,41184,421158 and 43/171B, read in the light of para 2 of those resolutions. 
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declaring, in its second preambular paragraph, that "among the fundamental 
objectives of the Charter of the United Nations are the maintenance of 
international peace and security and friendly cooperation among 
The intimate connection between cooperative relations and friendly relations 
is, furthermore, confirmed in a number of resolutions of the General Assembly 
which do not mention or otherwise allude to the notion of friendly relations, 
but which declare that the establishment, maintenance and promotion of 
cooperation between States serve to advance the same end: namely, the 
strengthening and consolidation of peace. These resolutions include, most 
notably, the Declaration on the Strengthening of International Security and the 
Declaration on the Enhancement of the Effectiveness of the Principle of 
Refraining from the Threat or Use of Force in International ~ e l a t i o n s . ~ ~ ~  

That it is a purpose of the Charter to develop between States relations of a 
type which will be a bulwark of peace is also declared in the Charter's 
preamble, the fifth paragraph of which proclaims the determination of the 
States party to the Charter "to practise tolerance and live together in peace 
with one another as  good n e i g h b ~ u r s " . ~ ~ ~  

The end which is to be served by establishing relations of "good 
neighbourliness" between States is not immediately apparent from the text of 
the Charter. The words of the chapeau below which they appear - "and for 
these ends" - indicate that the fifth, sixth, seventh and eighth preambular 
paragraphs announce "aims" of the Charter which are ancillary to, and 
instrumental for the achievement of, the "ends" which are declared in the first 
four paragraphs of the   re amble.^' However, there is no indication to which 
of the "ends" specified in those first four paragraphs the fifth preambular 

The General Assembly adopted Resolution 1236(XII) on the report of its 
First Committee by a vote of 77 in favour and none against, with one abstention 
(China): AIPV.731, para 149. 

244 Emphasis added. The formula "friendly co-operation" also appears in para 5 of 
Resolution 1301(XIII). 

245 See para 25 of the former declaration and the sixth and fourteenth preambular 
paragraphs and paras 14 and 15 of the latter. See also para 2 of Resolution 
2129pX); and see text at nn 99-100, the third paragraph of n 102 and n 103, 
above. 

246 Cot and Pellet, n 235 above, pp 9-10. 
247 The word "ends" is used in the second chapeau of the preamble to characterise 

the objectives proclaimed in the first four preambular paragraphs preceding it. 
The word "aims" is used in the third chapeau to describe the objectives 
articulated in all of the preceding eight paragraphs of the preamble. Accordingly, 
the objectives proclaimed in the first four preambular paragraphs are "aims" as 
well as "ends". 

A similar distinction in terminology is apparent in the French and Spanish 
texts of the Charter, the words 'Fns" and 'pnalidades", respectively, 
corresponding with the word "ends" in the second chapeau of the preamble and 
the words "desseins" and "designios" with the word "aims" in the third chapeau. 
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paragraph relates248 - though its principal position in the second series of four 
paragraphs, corresponding to the principal position in the first series of the end 
of avoiding war, might possibly indicate that the aim which it declares is 
ancillary to that end, rather than to any other, as also might its allusion to 
"liv[ing] together in peace".249 Nor does article 74 - the only operative 
provision of the Charter to refer to "the general principle of good- 
neighbourliness" - throw much light on the question.250 

Nevertheless, those resolutions which have been adopted by the General 
Assembly specifically relating to the subject of good neighbourliness indicate 
that, like friendly relations, it describes a condition which the Charter aims to 
promote in order better to accomplish the end of avoiding breaches of the 
peace.251 So, for example, para 2 of Resolution 43/171B declares the 
promotion of good neighbourliness to be "in the interest of the maintenance of 
international peace and security".2S2 Indeed, that the promotion of good 

248 This is not to assume that, for every one of the ends announced in the first four 
paragraphs, an ancillary aim is specified in the fifth to the eighth paragraphs. 
Indeed, this is clearly not the case: there are certain ends proclaimed in the first 
four paragraphs of the preamble for which no corresponding auxiliary aim is 
specified in the fifth to the eighth paragraphs. See n 272, below. 

249 That the aim declared in the fifth preambular paragraph of the Charter is, indeed, 
ancillary to the end proclaimed in the first paragraph of the preamble was 
expressly affirmed by the General Assembly in the first preambular paragraph of 
the Declaration on the Strengthening of International Security. 

250 Though it does make clear that good neighbourliness is a relationship which is 
not confined to States whose territories are contiguous. 

251 Resolutions specifically relating to the concept of good neighbourliness were 
adopted by the General Assembly at its twelfth, thirteenth and twentieth sessions. 
At its thirty-fourth session, the General Assembly, acting on the 
recommendation of its First Committee, announced that it was necessary to 
examine the concept with a view to developing both its content and ways of 
enhancing its effectiveness: see para 3 of Resolution 34/99. The First Committee 
examined the topic again at the thirty-sixth and thirty-seventh sessions of the 
General Assembly. At the thirty-eighth session and at subsequent sessions, the 
topic was examined by the General Assembly's Sixth Committee. See the entries 
for "Dkeloppement et renforcement du bon voisinage entre Ptats" in Dauchy, 
"Travaux de la Commission Juridique de 12ssemblPe GPnPrale des Nations 
Unies": (1983) 29 AFDI 466 at 491-94; (1984) 30 AFDI 593 at 596; (1985) 31 
AFDI 565 at 588-89; (1986) 32 APDI 528 at 547-49; (1987) 33 AFDI 422 at 
432; and (1988) 34 AFDI 502 at 510. See also General Assembly Decision 
451402. Although the General Assembly affirmed that the "elements" of good 
neighbourliness, when clarified, "could be included, at an appropriate time, in a 
suitable international document" (see para 5 of Resolution 361101) and in fact 
made a start in clarifying and formulating those elements "as part of a process of 
elaboration of a suitable international document on the subject" (see para 4 of 
Resolution 381126), no such document has ever been elaborated, and, at its 
forty-sixth session, the General Assembly decided to put an end to its efforts to 
prepare one, deferring consideration of the question of good neighbourliness to 
some unspecified future date (see Resolution 46/62). 

252 See also para 1 of Resolution 34/99 and para 2 of Resolutions 361101, 371117, 
381126, 39/78, 41/84 and 421158, all of which are identically worded. Note also: 
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neighbourliness not only serves the same end as the development of friendly 
relations, but that the t w o  concepts a re  also intimately related t o  each other, if 
they are not i n  fact the same thing,z3 is  indicated by the fact that resolutions 
of the General Assembly have either described good neighbourliness a s  apt  t o  
advance the development of friendly relations254 or  else have coupled the t w o  
notions together a s  coordinates o r  equivalents.255 Moreover, those same 
resolutions have repeatedly affirmed the importance of establishing and 
advancing cooperation between States, indicating that, a s  in the case of 
friendly relations, a close connection exists between the achievement of such a 
relationship and the promotion of good neighbourliness.z6 

the second preambular paragraph of Resolution 34/99, which stresses "the 
importance of constantly promoting good neighbourly relations for the peace and 
security of all peoples"; and the first preambular paragraph of Resolution 
2129(XX), which is quoted, in part, in n 255, below. Note should also be made 
of para 1 of Section I of the Manila Declaration, in the second sentence of which 
the injunction to live together as good neighbours is coupled with that to strive to 
strengthen peace. 

253 As is suggested by Cot and Pellet, n 235 above, p 10. 
254 The eighth preambular paragraph of Resolution 34199 and para 3 of Resolutions 

361101, 371117, 381126, 39/78, 41/84, 421158 and 431171B affirm that good 
neighbourliness "is likely to strengthen friendly relations and co-operation 
among States, in accordance with the Charter". 

255 Thus, the two concepts are united in the phrase "friendly and neighbourly 
relations" in the first preambular paragraph of Resolution 1236(XII) and in the 
third preambular paragraph and para 3 of Resolution 1301(XIII). See also the 
first preambular paragraph of Resolution 2129(XX), which declares that, in the 
Charter, "Member States have affirmed their resolve to live together in peace 
with one another as good neighbours and to develop friendly relations among 
nations in order to strengthen peace". 

Special note should also be made of para 1 of Section I of the Manila 
Declaration, in the second sentence of which good neighbourliness appears as a 
synonym for the notion of "friendly relations among States", to which reference 
is made in the first sentence of that provision. 

256 Sometimes, cooperation appears as a synonym for good neighbourliness: 
compare the first preambular paragraph with the second preambular paragraph 
and the sole operative paragraph of Resolution 1236(XII). Sometimes, it is 
paired with it in the phrase "good neighbourly relations and co-operation" 
(paras 1 and 4 of Resolution 2129(XX)). On other occasions, cooperation appears 
as ancillary to, if not a synonym for, good neighbourliness. Thus, references to 
the need to develop cooperative relations appear in all of the resolutions relating 
to good neighbourliness. See: the fifth preambular paragraph of Resolution 
1236(XII); para 5 of Resolution 1301(XIII); the second preambular paragraph 
and para 2 of Resolution 2129(XX); the fourth preambular paragraph of 
Resolution 34/99; the third preambular paragraphs of Resolutions 361101 and 
371117; and the fourth preambular paragraphs of Resolutions 381126, 39178, 
41/84, 421158 and 431171B. Such an affirmation is also implicit in the statement 
in the fifth preambular paragraph of Resolution 34/99 and in the fourth and fifth 
preambular paragraphs, respectively, of the latter two series of resolutions that 
the growing interdependence of States creates a need to develop and strengthen 
good neighbourliness, since what interdependence in fact creates a need for is 
cooperation: see text at nn 114-122, above. However, the relationship between 
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That the purpose of developing friendly, neighbourly and cooperative 
relations between States advocates the settlement and removal of certain 
disputes - namely, those which are apt to impede the establishment or disrupt 
the maintenance of friendship, good neighbourliness and cooperation - has 
already been observed.2s7 Certainly, that that purpose justifies collective 
action in order to encourage States to take action to resolve disputes of this 
type is evident from the Charter itself.258 Thus, article 14 authorises the 
General Assembly to intervene in those situations259 which appear "likely to 

cooperation and good neighbourliness is sometimes described in a converse 
fashion, the promotion of the latter being said to be instmmental to the 
development or strengthening of the former. See: the third preambular paragraph 
of Resolution 2129(XX); the third and eighth preambular paragraphs of 
Resolution 34/99; and para 3 of Resolutions 361101, 371117, 381126, 39/78, 
41/84,42/158 and 431171B. 

257 See text at nn 128-130, above. See, also, Queneudec, n 107 above, p 572. 
Indeed, Queneudec goes even further, maintaining that the objective of 
developing such relations militates in favour of imposing on States an obligation 
to take action to settle any dispute which may arise between them, whatever its 
nature might be (ibid). On this contention, see text at n 130, above. 

258 It is also evident from certain resolutions of the General Assembly. See 
especially Resolution 13Ol(XIII), which, having, in its third preambular 
paragraph, declared "the need of finding solutions to contemporary problems 
which stand in the way of the promotion of friendly and neighbourly relations 
between States", urges States, in para 3, "to resort to the Organization for the 
peaceful solution of problems which interfere with friendly-and neighbourly 
relations". It is also significant that the aim of developing good neighbourliness 
is restated in the fourth preambular paragraph of the Declaration on the 
Prevention and Removal of Disputes and Situations. 

The practice of the Security Council has also been said to evidence 
acceptance of the proposition that, if the objective of developing friendly 
relations between States is to be advanced in an effective manner, collective 
action must be taken by the Organization to promote the resolution of those 
disputes which are apt to impede the establishment of relations of that type 
between States, or to disrupt them where they already prevail. See Queneudec, 
n 107 above, p 572; and see n 233, above. 

259 Some doubt might be felt as to whether article 14 in fact applies to disputes. 
According to its terms, that provision applies solely to "situations", a term 
which, in the other provisions of the Charter - in particular, the provisions of 
Chapter VI, but also in article 12(1), which appears alongside article 14 in 
Chapter 111 -, is used in contradistinction to the term "dispute". (Note in this 
connection the Namibia case (n 1 above) at para 30.) A corresponding distinction 
appears in the terms used by the Charter to refer to the removal of "situations" 
and "disputes", the former being resolved by their "adjustment", the latter by 
their "settlement". Article 14 employs the former of these terms. 

However, as it is used in article 14, the term "situation" bears a wider sense, 
embracing disputes, as well as circumstances which do not merit that appellation. 
Thus, article 14 is formulated so as to be as broad in scope as possible, applying 
to "any situation, regardless of origin", the purpose being to enable the General 
Assembly to take action whenever it is called for to safeguard the objective of 
developing friendly relations between States. That being so, it would be odd in 
the extreme if the General Assembly were powerless to act to safeguard friendly 
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impair the general welfare or friendly relations among nations" in order to 
promote their e ~ i m i n a t i o n . ~ ~  It is also evident from the Charter of the 
Organization of American article 83 of which commissions the 
Permanent Council of that organisation to "keep vigilance over the 
maintenance of friendly relations" among its member States and empowers it 
"for that purpose" to "assist them in the peaceful settlement of their disputes". 
That the effective promotion of friendly, neighbourly and cooperative relations 
also requires that States themselves take action to resolve their disputes has 
been affirmed in a number of resolutions of the United Nations General 
~ s s e m b l ~ . ~ ~ ~  These resolutions have already been the subject of note;263 but 

relations if the threat of their impairment happened to come from a dispute, 
rather than from some other source. That the General Assembly itself considers 
article 14 to embrace disputes is indicated by para 3 of Section I1 of the Manila 
Declaration; for, having, in its chapeau, reaffirmed the "important role conferred 
on the General Assembly by the Charter in the field of peaceful settlement of 
disputes", that provision advises States, in subpara (a), that, "[a]ccordingly", they 
should bear in mind the existence of the General Assembly's power under 
article 14 of the Charter. Indeed, from its very first session, the General 
Assembly has understood article 14 to empower it to take action to promote the 
resolution of disputes. See, for example, the series of resolutions adopted by the 
General Assembly relating to the treatment of people of Indian origin in the 
Union of South Africa: Resolutions 44(I), 265(III), 395(V), 511(VI), 615(VII), 
719(VIII), 816(IX), 919(X), 1015(XI), 1179(XII), 1302(XIII), 1460(XIV) and 
1597(XV). For a further example, see Resolution 509(VI) on "Hostile activities 
of the Government of the Union of Soviet Socialist Republics and the 
Governments of Bulgaria, Hungary, Romania and Albania, as well as the 
Governments of Czechoslovakia and Poland, against Yugoslavia". 

260 It is, therefore, difficult to accept the conclusion of JimCnez de Arechaga that 
"[llas Naciones Unidas permanecercin, en principio, indiferentes respecto a1 
arreglo de litigios, a menos que el orden public0 internacional pueda ser 
perturbado": n 155 above, p 53. Cf also Turkey, A/AC.l821WG/7/Rev.l, para 2 
(reproduced as proposal (16) in A/33/33 at para 15). 

261 Charter of the Organization of American States, done at Bogota on 30 April 
1948, as amended by the Protocol of Amendment of the Charter of the 
Organization of American States, done at Buenos Aires on 27 February 1967, 
and by the Protocol of Amendment of the Charter of the Organization of 
American States, done at Cartagena de Indias on 5 December 1985: 
OENSer.AI2 Rev. 2. 

262 That the objective of developing "friendly relations and co-operation" between 
States is advanced by respect for the principle of peaceful settlement of disputes 
(understood as requiring States to take action to resolve at least certain of their 
disputes) and that respect for that principle is, accordingly, an "essential factor" 
for the "consolidation", as well as for the "maintenance", of international peace 
and security has also been recognised by the States participating in the 
Conference on Security and Cooperation in Europe. See: the first and fourth 
paragraphs of the heading "Friendly Relations among Participating States" in the 
section headed "A New Era of Democracy, Peace and Unity" and the sixth 
paragraph of the heading "Security" in the section headed "Guidelines for the 
Future" in the Charter of Paris (n 190 above); and para 17 of the Document of 
the Stockholm Conference on Confidence- and Security-Building Measures and 
Disarmament in Europe (n 158 above). The principle of peaceful settlement of 



Settlement of International Disputes under the Charter 83 

special attention may be drawn here t o  the Declaration on the Deepening and 
Consolidation of International DCtente, in para 3 of which the States Members  
of the United Nations "declare their determination": 

[t]o facilitate the peaceful and speedy settlement of outstanding international 
problems and to strive to remove both causes and effects of international 
tension so that relations among all States may evolve in the direction of co- 
operation and friendship in order to prevent the recurrence of situations which 
might endanger international peace and security. 

The  third major purpose of the Charter, proclaimed in article 1(3), i s  "[tlo 
achieve international ~ o - o ~ e r a t i o n " . ~ ~  This  purpose i s  closely related to  that 
proclaimed in article l(2). As article 55 makes clear,265 steps taken to realise 
the purpose proclaimed in article l(3) serve to advance the objective 
proclaimed in article l(2) of establishing friendly relations between States, a n d  
so, in  turn, to  advance the fundamental end of avoiding breaches of the peace 
which i s  announced in the Charter's first preambular paragraph. Nevertheless, 
and notwithstanding this close connection between them, the two purposes 
declared in article l(2) and (3) are separate and distinct from each other; for, 

disputes consequently appears as one of the 10 principles which, in fulfilment of 
"their commitment to peace, security and justice and the continuing development 
of friendly relations and co-operation", the States participating in the Conference 
on Security and Cooperation in Europe have declared their determination to 
respect: see the first and third preambular paragraphs of the "Declaration on 
Principles Guiding Relations between Participating States" in the Helsinki Final 
Act (n 163 above). Indeed, those States have proclaimed respect for the 
principles expounded in that declaration to be "essential" for "the development of 
their friendly relations and of their cooperation in all fields": see para 2 of the 
heading "Principles" in the Concluding Document of the Vienna Follow-up 
Meeting (n 101 above). 

Note also the statement of Charpentier that the obligation, imposed on States 
by article 2(3) of the Charter, to take acSion to settle their disputes represents "[a 
rigle d'or des relations amicales entre Etats": n 165 above, p 107. Statements to 
similar effect have been made by Afghanistan and Colombia: A,45/436/Add.l, 
p 2 at para 4, and A/C.6/44/SR.9, para 28, respectively. 

263 See text at nn 108 and 110, above, and n 108 itself. Note also that, in its second 
preambular paragraph, Resolution 341102 recites the fifth paragraph of the 
preamble of the Charter before proceeding, in its next preambular paragraph, to 
restate article 2(3) and then, in its first operative paragraph, to call upon States to 
adhere to the principle laid down in that provision of the Charter. 

It should be observed that none of these resolutions has defined the type of 
dispute which the objective of promoting friendly, neighbourly and cooperative 
relations requires that States take action to resolve. The only possible exception 
is Resolution 1301(XIII), which, in para 3, "[ulrges" States to take action for 
"the peaceful solution of problems which interfere with friendly and neighbourly 
relations". 

264 Article l(4) states it to be a purpose of the Charter to secure the harmonisation of 
the actions of States within the United Nations Organization with a view to 
attaining the purposes proclaimed in the preceding three paragraphs of article 1. 
To that extent, the Charter aims at securing cooperation between States within, 
as well as outside, the organs of the United Nations. 

265 See text at nn 236-239, above. 
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unlike article 1(2), it is the advancement of ends other than the avoidance of 
breaches of the peace which is the principal aim of the action purposed in 
article That provision stipulates it to be a purpose of the Charter to 
achieve cooperation in the pursuit of two objectives: the promotion and 
encouragement of respect for human rights and fundamental freedoms and the 
solution of international problems of an economic, social, cultural and 
humanitarian character. These objectives are proclaimed to be "ends" of the 
Charter in their own right in the second and the fourth paragraphs of its 
preamble, possessing a status coordinate with that of the "end" that 
"succeeding generations" be saved from "the scourge of war".%' Accordingly, 
in s o  far a s  article l(3) announces it to be a purpose of the Charter to promote 
those two ends, it sets forth an objective which is independent of that 
proclaimed in article l(2). The promotion of friendly relations and so of the 
end of avoiding breaches of the peace is, at most, its secondary and subsidiary 
aim. 

Like the purposes proclaimed in the preceding two paragraphs of article 1, 
the purpose proclaimed in article l(3) militates in favour of the imposition on 
States of an obligation to take action to settle at least certain of their disputes - 
namely, those which are apt to impede the establishment or disrupt the 
maintenance of cooperative relations between Admittedly, the 
cooperation which article l(3) proclaims it to be the purpose of the Charter to 
achieve is solely to facilitate the advancement of the two ends specified in that 
provision. Those ends - particularly that of solving international problems of 
an economic, social, cultural and humanitarian characterx9 - are certainly 
wide-ranging. Nevertheless, it is, therefore, not part of the purpose proclaimed 
in article l(3) that cooperation be brought about in all fields of international 

266 This would not have been the case had article 1 been recast in the manner 
proposed by India at the San Francisco Conference. For discussion of that 
proposal, see Bedjaoui, "Article 1 (commentaire gknkral)", in La Charte des 
Nations Unies, n 66 above, p 23 at 24-25. 

267 This is confirmed by the very structure of the preamble. Whereas the preamble's 
second chapeau affirms there to be an ancillary relationship between the aims 
declared in the second four paragraphs of the preamble and the ends proclaimed 
in its first four paragraphs - the former being ancillary to the latter - , no such 
relationship is said to exist between the ends proclaimed in the first four 
paragraphs inter se. Admittedly, article 55 makes it clear that realisation of the 
ends proclaimed in the preamble's second and fourth paragraphs is apt to promote 
the end of avoiding war (see also paras 7 and 8 of the Declaration on the 
Deepening and Consolidation of International Detente). However, the structure 
of the preamble makes it clear that this is a secondary or subsidiary aspect of 
their nature. 

268 See text at nn 128-130, above. 
269 Especially, as it is elaborated in article %(a) and (b). Note also the first and third 

paragraphs of that heading of para 1 of the Friendly Relations Declaration which 
relates to "[tlhe duty of States to co-operate with one another in accordance 
with the Charter". 
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relations.270 It might be thought that, in s o  far a s  the effective promotion of 
cooperative relations between States may require that they be obligated to  take 
action to eliminate disputes, article l(3) accordingly militates in favour of the 
imposition of such an obligation solely with regard to disputes which arise 
within the fields specified in that provision. However, cooperation within 
those fields may be disrupted or impeded by disputes arising in any area of 
international relations, and not just by those relating to human rights and 
economic, social, cultural and humanitarian affairs. That being so, effective 
promotion of the purpose proclaimed in article l(3) may call for the resolution 
of disputes on any subject, provided that their effect is to impede cooperation 
between the disputants within the fields specified in that provision. 

A further aim of the Charter, proclaimed in its preamble, is to establish 
conditions which will facilitate the recognition and the enforcement both of 
the rights of States under international law and of their just entitlements. 
Although no such purpose is proclaimed in article 1, this aim is, along with the 
avoidance of war, the reaffirmation of human rights and the promotion of 
social and economic progress, one of the four major "ends" of the charter2'l 
which are declared in the first four paragraphs of its preamble.272 As  has 
already been observed,273 this purpose militates in favour not only of the 
imposition on States of an obligation to take action to settle disputes, but also, 
though equivocally, of the extension of that obligation to any dispute which 
may arise between them, no matter how trivial it may be. 

This end of the Charter is made manifest in article 2(3) itself. That 
provision stipulates that States which find themselves in dispute must act in 
accordance with the objective that justice not be endangered. This objective 
might be thwarted, not just by the actions which the parties to a dispute might 
take in an effort to resolve their differences, but equally by the failure of one 

270 However, in so far as the development of cooperative relations constitutes at 
least an aspect of the purpose proclaimed in article l(2) of establishing friendly 
relations between States, it is an objective of the Charter to develop international 
cooperation in all fields. Cf para 25 of the heading "Principles" in the 
Concluding Document of the Vienna Follow-up Meeting (n 101 above). 

271 Zambia, A/C.6/39/SR.31, para 37. That the "strengthening" of "justice" is one of 
the "roles" of the United Nations, together with the "strengthening [of] 
international peace [and] security" and "the development of friendly relations and 
co-operation among States", is affirmed in the third preambular paragraph of the 
"Declaration of Principles Guiding Relations between Participating States" in the 
Helsinki Final Act (n 163 above). Note also in this connection the second 
paragraph, in fine, of the statement relating to the possibility of withdrawal from 
the United Nations which appears in the Report of the Rapporteur of 
Commission I to the Plenary Session of the San Francisco Conference: United 
Nations Conference on International Organization, vol 6, p 245 at 249. 

272 The fifth to eighth paragraphs of the preamble announce no "aim" which is 
ancillary to the attainment of this "end". However, this is not exceptional, there 
being no aim announced in those paragraphs which is ancillary.to the end of 
"reaffirm[ing] faith in" human rights. 

273 See text at nn 142-153, above. 
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of their number to take any action at all to that end. That this is so indicates 
that article 2(3), even if it is read in isolation from its context, should be 
understood to impose on States an obligation to take action to settle their 
disputes.274 That the Charter's preamble declares it to be an end of the Charter 
to maintain justice between States only serves to strengthen the case for 
understanding article 2(3) in this way. 

Admittedly, article 2(3) makes no allusion to the other aspect of the end 
announced in the Charter's preamble: namely, maintaining respect for 
obligations under international law. Moreover, given that, both in the preamble 
and in article 1(1), "law" appears as  a concept distinct from "justice", it is 
unlikely that the term "justice" in article 2(3) embraces both justice 
independently of and justice according to law. Nevertheless, the absence in 
article 2(3) of any reference to the aim of securing respect for international law 
does not necessarily signify that that is not one of the objectives of the 
principle laid down in that provision; for the omission of any mention of that 
end is readily explicable on other grounds. The references to peace and justice 
in the dependent clause of the sentence constituting article 2(3) have the effect, 
as has already been seen,275 of limiting the nature and the content of the 
settlement which the parties to a dispute may reach. So, for example, a 
settlement must not be of such a nature that it has the effect of creating a 
danger to the maintenance of peaceful relations between States. That being so, 
had a reference to international law appeared in article 2(3), alongside those to 
peace and justice, that provision might well have been understood to prohibit 
States from resolving disputes in such a way as to derogate from their rights 
and obligations under international Yet, with the exception of norms of 
jus ~ o ~ e n s , ~ ~ '  States are free to agree to derogate from any rule of 
international law. Indeed, this freedom, as well as being a valuable asset for 
the State concerned, is also of value to States as a whole, in so  far as it 
facilitates the resolution of disputes.278 The absence of any reference to 
international law in article 2(3) is, therefore, explicable on the grounds that it 
respects the competence of States to derogate from the law and the necessity 
of maintaining that freedom in the interest of settling disputes.279 At the same 

274 See text at nn 173-176, above. 
275 See text following n 163 and at n 165, above. 
276 This is, indeed, the effect of the reference to international law which appears 

alongside the reference to justice in article l(1). See, further, n 279, below. 
It should be added that the reading described in the text would not have been 

the only one possible, had the dependent clause of the sentence constituting 
article 2(3) contained a reference to international law; for, provided that any 
derogation from a legal right is freely agreed to by the State in which that right is 
vested, international law cannot be said to be "endangered" by that derogation, 
since no breach of international law is involved. 

277 Article 53 of the Convention on the Law of Treaties (n 115 above). 
278 Jimenez de Arechaga, n 155 above, p 54. 
279 While States are, therefore, free to reach settlements which derogate from their 

rights and obligations under international law, settlements of that type may not 
be promoted by the organs of the United Nations: see n 276, above. The 
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time, the fact that article 2(3) does not refer to international law by no means 
precludes the possibility that at least one of the purposes of the principle laid 
down in article 2(3) is to promote respect for international law and the 
enforcement of legal rights. Indeed, the connection with the third preambular 
paragraph of the Charter which is established by the reference to justice tends 
to indicate that it is.280 

The four purposes which have been identified above all appear in the text 
of the Charter. Nevertheless, it might be objected that, in so far as three of 
them are proclaimed in article 1, they are not purposes of the Charter at all, 
but, rather, purposes of the organisation for whose establishment the Charter 
provides. The chapeau of that provision states the purposes which it proclaims 
to be purposes of the "United Nations", not of the Charter. The role of article 1 
is, accordingly, to define the objectives which the Organization is established 
to promote and for which it may act. As such, it specifies the purposes 
underlying those provisions of the Charter which stipulate the structure and 
regulate the operation of the Organization and its organs. In contrast, 
article 2(3), like article 2(4), regulates the conduct of States Members of the 
United Nations outside the framework of the Organization and its organs. 
Consequently, to the extent that the purposes identified above are proclaimed 
in article 1, they might be thought to be irrelevant to the interpretation of 
article 2(3). 

Such an objection would be unfounded, however. Assuming there to be a 
distinction between the purposes of the Charter and the purposes of the United 
Nations, and assuming article 1 to refer to the latter alone,281 the purposes 

existence of this limitation might be justified on one of the very grounds which 
explain its omission from article 2(3): namely, that it is necessary to safeguard 
the exclusive competence of the State in which a right is vested to agree or not to 
a derogation from it. Were the organs of the United Nations to promote solutions 
involving derogations from the legal rights of the disputants, that would put 
unacceptable pressure on States in the exercise of a freedom which is theirs to 
wield as they see fit - namely, to grant or to withhold their consent to a 
derogation from their rights. 

280 It might be thought that, if the end of the Charter that justice and respect for 
international law be maintained indeed militates in favour of the resolution of 
disputes of every type, then the General Assembly would be invested by 
article 10 with the power to intervene, without the consent of the parties, in any 
dispute, no matter how trivial, in order to promote its resolution. However, 
article 38 makes clear that it is a principle of the Charter that, except in those 
cases in which the community of States as a whole has an immediate interest in 
the resolution of a dispute - as when it exhibits.some potential to give rise to a 
threat to the peace and so falls within the scope of article l(1) of the Charter or' 
when it is apt to impede or disrupt friendly and neighbourly relations or 
cooperation between the parties and so comes within the ambit of article 14 -, 
the Organization may take action to promote the resolution of a dispute only if 
both of the parties to that dispute request it so to do. 

281 For the existence of a distinction between "organisational" and "non- 
organisational" provisions in the constituent treaty of an international 
organisation, see: Mendelson, "Reservations to Constitutions of International 
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stated in that article are, nevertheless, relevant to the interpretation of all of the 
paragraphs of article 2, including article 2(3). This is readily apparent from the 
text of article 2 itself.282 Thus, the chapeau of that article declares the 
principles which it lays down to be imposed "in pursuit of the Purposes stated 
in article 1".283 Moreover, each one of the purposes proclaimed in article 1 as  
purposes of the Organization is also proclaimed in the preamble as an end or 
aim of the Charter,284 including, therefore, its "non-organisational" 
provisions, such as article 2(3) and (4).285 The objective of promoting respect 
for justice and international law is proclaimed in the preamble alone, and is 
not mentioned in article 1. 

(d) Preliminary conclusions 

Both the wording of article 2(3) itself and the content of the other provisions 
of the Charter, therefore, afford few clear intimations as to the true effect of 
article 2(3). On the other hand, a much more definite indication is given by the 
purposes of the Charter, as they are proclaimed in its text. Not only do the four 
purposes which have been identified above each militate in favour of imposing 
bn the parties to a dispute an obligation to take action with a view to securing 
its resolution, but they also each suggest that such an obligation should be 
imposed in respect of disputes which fall outside the scope of article 33(1). 
~ h u s ,  the purpose that peace be maintained justifies the imposition of such an 

Organizations" (1971) 45 BYIL 137 at 146; and Imbert P-H, Les reserves aux 
trait& multilatera~u. (1979), pp 129-30. 

282 Indeed, whatever the text of article 2 and of the preamble, States which are 
members of an organisation are obligated to act in good faith so as to safeguard 
and to promote its purposes even in their conduct outside the framework of the 
organs of that organisation. See n 190, above. 

283 This is clearer still in the Spanish text of article 2, the chapeau of which reads: 
"Para la realizacidn de 10s Propdsitos consignados en el Articlrlo 1, la 
Organizacidn y sus Miembros procedercin de acuerdo con 10s siguientes 
Principios " . 

That "the Purposes of the United Nations" proclaimed in article 1 serve to 
justify and to explain the principles enunciated in article 2 is confirmed in the 
Friendly Relations Declaration. See teat at nn 286-290, below. 

284 The purpose of maintaining peace is proclaimed in the first, fifth, sixth and 
seventh paragraphs of the preamble. The purpose of strengthening peace is 
proclaimed in the first and fifth paragraphs. The purpose of developing 
cooperation for the promotion of human rights and the solution of economic, 
social and other similar problems, although it is not proclaimed in so many 
words, is clearly presupposed by the ends and aims which are proclaimed in the 
preamble's second, fourth and eighth paragraphs. 

285 That these purposes justify provisions of the Charter relating to the conduct of 
States outside the framework of the United Nations is made clear by certain 
operative provisions of the Charter. So, for example, article 74 stipulates that 
States are to base their policies on respect for the aim of good neighbourliness, 
while article 56 binds States to act in cooperation with the United Nations to 
achieve the solution of international problems of an economic, social, cultural 
and humanitarian nature and to promote respect for human rights and 
fundamental freedoms. 
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obligation in respect of those disputes which exhibit some potential to develop 
into threats to the peace, even if the degree of probability that that potential 
might be realised is less than that stipulated in article 33(1). That same 
purpose also justifies the imposition of such an obligation in respect of 
disputes more serious in nature than those described in article 33(1): namely, 
those which have deteriorated to such a degree as to present an immediate 
threat to the peace or even to give rise to the use, or a threat of the use, of 
armed force. The purpose that peace be strengthened by developing friendly 
relations between States justifies the imposition of such an obligation in 
respect of a somewhat wider category of disputes: namely, those which, 
though they may not exhibit any potential to develop into threats to the peace, 
are of such a nature that they are apt either to impede the establishment or to 
disrupt the maintenance of friendly, neighbourly and cooperative relations 
between States. The purpose that cooperation between States be achieved in 
order to promote respect for human rights and further the solution of 
international economic, social, cultural and humanitarian problems suggests 
that an obligation to take action to settle disputes should apply to those 
disputes which are apt to impede or disrupt cooperation between States in 
those fields. Lastly, the purpose that justice and respect for international law 
be maintained tends to suggest, though somewhat equivocally, that States 
should be required to take action to settle all of their disputes. Therefore, the 
first three of these purposes, and also, though ambivalently, the fourth, each 
justify imposing on States an obligation which is wider in scope than that set 
forth in article 33(1). That being so, and there being no other provision of the 
Charter which might be its source, they indicate that article 2(3) does, indeed, 
impose on States an obligation to take action with a view to resolving their 
disputes, since that is more conducive to the effective attainment of the 
Charter's ends. Concomitantly, they each indicate that that obligation embraces 
at least certain disputes which fall outside the scope of article 33(1). Indeed, 
taken together, they suggest that that obligation extends to encompass all 
disputes, regardless of their nature and irrespective of their degree of 
seriousness or their comparative triviality. 

That at least the first three of the four purposes of the Charter identified 
above do underlie the principle in article 2(3) is confirmed by the Declaration 
on Principles of International Law Concerning Friendly Relations and 
Cooperation among States in accordance with the Charter of the United 
Nations - the so-called "Friendly Relations ~ e c l a r a t i o n " . ~ ~ ~  Having affirmed 
in its first preambular paragraph that the maintenance of peace, the 
development of friendly relations and the achievement of cooperation between 
States are "among the fundamental purposes of the United ~ a t i o n s " , ~ ~ ~  thai 

286 N8028, p 121; and (1970) 9 ILM 1292. 
287 While the Declaration describes these objectives as "purposes of the United 

Nations", rather than as purposes of the Charter, it proceeds to indicate that they 
inform article 2(3): see the text immediately following this note. The 
Declaration, accordingly, provides no support for the argument (described in the 
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instrument declares in the penultimate paragraph of its preamble that effective 
application of the principles which it expounds, including that embodied in 
article 2(3) of the Charter, "would promote the realization of" those purposes. 
Indeed, the principles elaborated by the Declaration are described in the 
preamble a s  principles of international law "concerning"288 and "relating 
toMB9 "friendly relations and co-operation among States", underlining their 
intimate connection with those two purposes of the 

N. The Practice of States Members of the United Nations 

The attitudes which States have adopted within the United ~ a t i o n s ~ ~ l  
regarding the effect of the Charter reveal that there is an opinion which is 
generally shared among them that the Charter does, in fact, impose on States 
an obligation to take action to resolve their differences both in the case of 
those disputes which are of the type described in article 39 and, more notably, 
in respect of those which exhibit the characteristics described in article l(1). 
Examination of the attitudes of States also discloses the existence of a body of 
opinion, which is widely held, that the Charter requires States to take action 
for the settlement of any dispute which might arise between them, whatever its 
nature might be and regardless of whether or not it exhibits any potential to 
develop into a threat to the peace. This, latter, opinion is by no means 
universally shared, however. Indeed, a significant number of States have 
expressed their conviction that the obligation which the Charter imposes on 
States to take action to resolve their disputes is limited exclusively to those 
disputes which exhibit some degree of potential to give rise to a threat to the 
peace, do threaten the peace or have in fact given rise to its breach. 

text following n 280, above) that the purposes proclaimed in article 1 of the 
Charter are not relevant to the interpretation of article 2(3). 

288 In the fifth paragraph of its preamble. 
289 In the last paragraph of its preamble. 
290 Although the Declaration does not state that the principles which it elaborates 

"concern" or "relate to" the maintenance of peace, that they also promote that 
purpose of the Charter is clear. The Declaration itself affirms this in its fifth 
preambular paragraph, as well as in the paragraphs quoted in that sentence of the 
text which precedes this note. 

The Declaration does not state that the principles which it expounds 
"concern" or "relate to" the maintenance of justice and respect for international 
law. However, it does recall, in its fourth preambular paragraph, "the paramount 
importance of the Charter in the promotion of the rule of law among nations", as 
well as affirming, in the third paragraph of its preamble, the importance of 
maintaining and strengthening peaceful relations "founded upon" justice. 
Furthermore, application of the principles which it expounds is said, both in the 
fifth and the seventeenth paragraphs of the preamble, to promote the realisation, 
not only of the three purposes which are recalled in the first preambular 
paragraph - which are there stated not to be exhaustive of the purposes of the 
United Nations - , but of the purposes of the United Nations in general. 

291 For comment on the practice of States outside the United Nations, see text at 
nn 386-390, below. 
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(a) The Manila Declaration 

The Manila Declaration on the Peaceful Settlement of International Disputes, 
which was approved by the General Assembly by consensus292 on 15 
November 1 9 8 2 ? ~ ~  declares, in the first sentence of para 5 of Section I, that: 

292 437PV.68 ,  para 121. 
293 In para 1 of Resolution 37/10. The Manila Declaration is  annexed to this 

Resolution. See Al37151, p 261. The text of the draft Declaration, which was 
approved unchanged by the General Assembly, is reproduced in (1982) 21 ILM 
at 449. 

For the history of the preparation and adoption of the Manila Declaration, 
see: Economides, n 104 above, pp 613-16. In the discussion which follows, 
frequent reference will be made to the following documents, which played an 
important role in the preparation of the Declaration: the proposed declaration 
which was submitted by Romania to the First Committee of the General 
Assembly at its thirty-fourth session in 1979 (4C.1134lL.49); the informal 
working paper which in 1980 was submitted to the Special Committee on the 
Charter by Egypt, Indonesia, Mexico, Nigeria, the Philippines, Romania, Sierra 
Leone and Tunisia, which contained the full text of a proposed declaration, 
complete with preamble and "Final Provisions", and around which work 
immediately came to centre (NAC.l82/WG/48, reproduced in A135133 at 
para 157); the first revised version of this informal working paper, now entitled 
"Draft Manila Declaration on the Peaceful Settlement of International Disputes", 
which was also submitted to the Special Committee in 1980 by the same group 
of eight States (NAC.182/WG/48/Rev.1 and Rev.lIAdd.1, reproduced in 
435133 at paras 159 and 160, respectively); and the second revision of that 
paper, with the same title, which was submitted to the Special Committee, again 
in 1980, by a slightly different group of sponsors, consisting of Egypt, El 
Salvador, Ghana, Indonesia, Nigeria, the Philippines, Romania, Sierra Leone and 
Tunisia (4AC.182/WG/48/Rev.2, reproduced in N35133 at para 163). 

Following the adoption of the Manila Declaration, the General Assembly for 
a number of years took steps both to encourage States to conform to the norms 
which the Declaration sets forth and to supervise and to improve the steps which 
they took to that end. Thus, at each of its sessions from its thirty-eighth to its 
forty-fourth, the General Assembly incorporated in the resolution which it 
adopted on the agenda item "Peaceful settlement of disputes between States" a 
provision which, borrowing the words of the Manila Declaration's first 
"postambular" paragraph, "again itrges all States to observe and promote in good 
faith the provisions of the Manila Declaration ... in the settlement of their 
international disputes": para 1 of Resolutions 381131, 39179, 40168, 41/74, 
421150, 431163 and 44/31. There was a measure of opposition to the annual 
repetition of this exhortation, however: see, for example, the comments of 
Tanzania, AIC.6/42/SR.55, para 19. 

At the forty-second session of the General Assembly, it was suggested that 
the resolution on the agenda item "Peaceful settlement of disputes between 
States" should also request the Secretary-General to submit to the General 
Assembly a report containing the replies of States and international organisations 
to the request that they provide information relating to "the implementation of 
the Manila Declaration", together with suggestions on "ways and means of 
increasing its effectiveness". This proposal met with a significant measure of 
opposition, chiefly from the group of "Western" States. It was adopted, 
nevertheless, as para 4 of Resolution 421150. Although opposition to it persisted 
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States shall seek in good faith and in a spirit of co-operation an early and 
equitable settlement of their international disputes by any of the following 
means: negotiation, inquiry, mediation, conciliation, arbitration, judicial 
settlement, resort to regional arrangements or agencies or other peaceful means 
of their own choice, including good offices. 

In so far  a s  this provision neither defines nor restricts i n  any way  the 
disputes t o  which it relates - other than to stipulate that they must be  
"international" in character - , it appears t o  apply to  all disputes without 
limitation.294 Tha t  para 5 of Section I does, indeed, apply to  all disputes is 
suggested by the contrast which, in  this respect, that provision presents with 
several other provisions of the Declaration which explicitly limit the disputes 
to which they relate.295 So ,  for example, para 1 of Section I applies t o  those 
disputes which are "likely t o  affect friendly relations among States", while 
both the chapeau and subparas (c) and (f) of para 4 of Section I1 are expressly 
confined to disputes "the continuance of which i s  likely t o  endanger the 
maintenance of international peace and security".296 In particular, a strong 
indication that para 5 i s  perfectly general in respect of the types of disputes to 
which it relates is provided by para 7 of Section I. The  first sentence of para 7 
is intimately connected with para 5; for, following on from where para 5 
leaves off, it declares that, if the parties to a dispute should fail to  reach a n  

- and, indeed, hardened -, a similar request was made in para 4 of Resolutions 
431163 and 44/31. For the reports which the Secretary-General made to the 
General Assembly on the replies which States and international organisations 
made in response to these requests, see: A/43/530 and Add. 1 and Add. 2; 
A/44/460 and Add. 1; and Af451436 and Add. 1. 

However, at its forty-fifth session, the General Assembly resolved that the 
question of the peaceful settlement of disputes between States should henceforth 
be examined within the framework of the program for the newly proclaimed 
"United Nations Decade of International Law" and in the Special Committee on 
the Charter, rather than as a separate agenda item on its own: Decision 451412. 
Accordingly, from that session onwards, the General Assembly has ceased to 
adopt an annual resolution entitled "Peaceful settlement of disputes between 
States" and, with this, has ceased, too, both its annual exhortation to States to 
observe the Manila Declaration and its yearly request for information on its 
implementation. 

294 For the opinion that it does so apply, see: Economides, n 104 above, p 633; and 
Queneudec, n 107 above, p 572. Contrast the opinion of Algeria that it was 
implicit in the text of the proposed declaration which was contained in the 
second revision of the nine-power working paper (as to which, see the preceding 
note) and which formed the basis of the Manila Declaration that it applied only 
to disputes of the type described in article 33(1) of the Charter: AfC.6135lSR.42, 
para 58. 

295 Economides, loc cit above (preceding note). 
296 Mention might also be made of paras 3(a), 4, 5 and 6 of Section 11, which, 

likewise, expressly define the particular categories of disputes, situations and 
matters to which they apply. 
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early settlement by any of the means described in para 5,297 they are, 
nonetheless, to continue to seek a peaceful solution to their differences. Like 
para 5, the first sentence of para 7 contains no limitation whatsoever on the 
types of disputes to which it relates, simply referring to "a dispute", without 
qualification. In marked contrast, the second sentence of para 7, which restates 
the obligation laid down in article 37(1) of the Charter, is expressly limited to 
disputes "the continuance of which is likely to endanger the maintenance of 
international peace and security". The resulting contrast both with the first 
sentence of para 7 and with para 5 indicates quite strongly that the absence of 
any limitation in those provisions regarding the disputes to which they relate 
was intended by the Declaration's drafters298 and that their scope is, indeed, 
universa1.29~ 

Although occasional statements are to be found which might be thought to 
indicate the contrary,300 the Declaration is widely regarded by States as being, 

297 The phrase "the above means", which is used in para 7, also refers to those 
particular means among the ones listed in para 5 which are dealt with in greater 
detail in para 6. 

298 The drafting history of para 1 of Section I also points to the conclusion that, 
where the drafters wished to limit the disputes to which particular provisions 
relate, the pertinent limitations were indicated expressly: see n 112, above, and 
accompanying text. For a further way in which para 1 might shed light on the 
scope of para 5 and the first sentence of para 7, see the following note. 

299 Even if those provisions do not, in fact, apply to all disputes, that they, 
nevertheless, encompass a category of disputes which is wider than that 
described in article 33(1) of the Charter is indicated by para 1 of Section I; for, if 
States are to endeavour, as that paragraph suggests, to prevent the emergence of 
disputes which are likely to affect friendly relations between them, it would be 
odd if they were free not to take action to settle disputes of that type which might 
arise, in spite of their efforts to prevent them. 

300 There was, throughout its preparation, a measure of opposition to the 
incorporation in the Manila Declaration of any statement which might carry the 
implication that it sets forth existing rules of international law, or even that it 
represents a desirable adaptation of those rules. 

So, for example, there was resistance to the incorporation of any statement to 
the effect that the Declaration "codifies", or even that it "progressively 
develops", the law relating to the settlement of disputes - despite the fact that the 
proposal that a declaration be adopted by the General Assembly "with a view to 
codifying and developing general rules on the subject" of the peaceful settlement 
of disputes had earlier been identified by the Special Committee on the Charter 
as one on which "general agreement may be possible" (A134133, para 13(A)). 
The existence of this body of opinion is especially worthy of note in view of the 
significance which the arbitrator in the Temco v Libya case attached to the fact 
that a recital to the effect that it represented "a first measure of codification and 
progressive development" of international law was opposed and was 
consequently deleted from the draft of one of the General Assembly resolutions 
which were under examination in that case - namely, the Charter of the 
Economic Rights and Duties of States: n 12 above, at para 88. However, in the 
case of the Manila Declaration, endeavours to secure the removal of such 
allusions were only partially successful. 
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The final paragraph of the preamble of the proposed draft declaration which 
was contained in A/AC.182/WG/48/Rev.l announced the determination of the 
General Assembly "to encourage the progressive development of international 
law and its codification". This recital clearly implied that at least certain of the 
norms set forth in the operative provisions of the proposed draft were considered 
by its sponsors to represent existing rules of international law. Within the Special 
Committee on the Charter, though, there was opposition to the idea that the 
future declaration should contain any such implication. The suggestion was 
accordingly made that the words "and its codification" should be deleted 
(N35133, p 85 at (31)). However, not only were those three words retained in the 
iast preambular of the proposed draft declaration which was contained 
in NAC.182/WG/48/Rev.2. but the nine States s~onsoring that document also 
added thereto the words "particularly in relation i o  the peaceful settlement of 
international disputes". Nevertheless, opposition to the reference to 
"codification" persisted. Indeed, resistance developed to the inclusion even of 
any implication that the future declaration "progre&ively developed" the rules of 
international law relating to the ~eaceful  settlement of dis~utes. (See: N36133, 
para 308 at p 86, the sTgnifican'ce of the square brackeis being explained at 
para 271; and NC.6136L.19, para 7, the significance of the square brackets 
being explained at para 5.) Notwithstanding this opposition, the disputed 
formulation was retained in the draft declaration which the Special Committee 
submitted for approval to the General Assembly (A137133, para 19) and now 
appears in the Manila Declaration itself in its last preambular paragraph. 

Parallelling this disagreement was another relating to what was later to 
become the fourth paragraph of the Declaration's "postamble". During the 
discussions which took place in the Special Committee on the Charter in Manila 
in 1980, the proposal was made to insert at that point a provision affirming the 
decision of the General Assembly "to continue ... codifying, and promoting the 
progressive development of, the principles and norms governing the peaceful 
settlement of disputes" (N35133, p 101, oral suggestion 190) - an affirmation 
which, had it been incorporated in the future declaration, would have clearly 
implied that at least certain of its operative provisions proclaimed existing rules 
of international law. This proposal was taken up by the nine States sponsoring 
NAC.182/WG/48/Rev.2 and was incorporated into the proposed draft 
declaration contained therein as para 3 of Section 111. However, the proposal 
encountered strong and sustained opposition. The suggestion was accordingly 
made that the offending provision should be deleted: A/C.6/35/L.21, para 86. An 
alternative proposal was made to delete the word "codifying" from the disputed 
provision so as to avoid any implication that the future declaration restated 
existing rules of international law: A/36/33, para 308 at p 89 (on the significance 
of the square brackets, see ibid, para 271); and A/C.6/36/L.19, para 16 (on the 
significance of the square brackets, see ibid, para 5). In the end, this body of 
opinion prevailed. Not only does the fourth paragraph of the "postamble" of the 
Manila Declaration carry no implication that that instrument codifies existing 
rules of international law, but it also makes no intimation that that instrument 
represents a progressive development of the law. Admittedly, that paragraph still 
refers to the "progressive development and codification of international law". 
However, it is no longer to the principles and norms governing the peaceful 
settlement of disputes which those words refer, but, rather, to international law 
as a whole, the result being that it simply affirms the relatively uncontroversial 
proposition that the settlement of disputes in any field of international relations 
will be facilitated if texts are formulated and adopted which codify or 
progressively develop the rules of international law in that field. 
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in large part at least, a restatement of existing rules of international law.301 
Indeed, it is  widely said to constitute, a t  least in part, a n  interpretation of  the 

A measure of opposition to the view that the Manila Declaration sets forth 
existing rules of international law might also be discerned in the disagreement 
which persisted throughout its preparation regarding the term or terms which 
should be employed to describe the standards it proclaims. 

Section I of the proposed draft declaration which was contained in 
NAC.l82/WG/48 bore the title "Obligations of States", a formula which carried 
the strong implication that the norms set forth in that section of the draft 
represented prevailing rules of international law. However, doubts were 
expressed in the Special Committee on the Charter regarding this formula 
(N35133, p 86, oral suggestion 34) and it was subsequently deleted from the title 
of Section I by the sponsors of the proposed draft declaration contained in 
NAC.182/WG/48/Rev.2. Section I of that proposed draft bore, instead, the title 
"General principles". This formula had originally appeared alongside the words 
"obligations of States" in the title of Section I of the proposed draft declaration 
contained in NAC.182/WG/48/Rev.l. In the company of those words, it carried 
a definite implication that the norms set forth in that section of the draft 
represented existing rules of international law. Standing on its own, though, any 
such implication which it bore was much weaker and more equivocal. 
Nevertheless, its use was opposed and its deletion proposed (N35133, p 86, oral 
suggestions 35 and 36; and A/36/33, para 272, n 28) - a suggestion which was 
finally accepted by the Special Committee on the Charter in the draft which it 
submitted to the General Assembly for approval in 1982. 

Subsequently to its adoption, several States have made statements which may 
possibly be indicative of an opinion that the Manila Declaration does not 
expound rules of international law. Thus, the USA opposed the incorporation in 
the General Assembly's annual resolution relating to the peaceful settlement of 
disputes of a provision urging States to observe the provisions of the Manila 
Declaration (see the third paragraph of n 293, above), maintaining that such an 
exhortation misinterpreted the nature of that instrument by overlooking the fact 
that it is "recommendatory" in nature only (AiC.6143lSR.45, para 16). Moreover, 
several States maintained that the steps which the General Assembly took in 
certain of those resolutions to monitor the "implementation" of the Manila 
Declaration (see the fourth paragraph of n 293, above) were inappropriate, 
contending that that instrument "is not a legal document" (Japan, 
NC.6142lSR.55, para 29; note also NC.6143lSR.45, para 31), but is "merely a 
recommendation" (Jordan, NC.6142lSR.55, para 30; the USA, NC.6142JSR.55, 
para 18) and is unable to alter the legal effect of the Charter (the USA, 
AiC.6144lSR.44, para 65). However, such statements might reflect more a 
position of principle - that resolutions of the General Assembly should not be 
treated as if they were dispositive legal instruments - than any desire to avoid 
accepting the proposition that the Manila Declaration proclaims current rules of 
international law. 

301 Denmark, on behalf of the States members of the EEC, N37iPV.68, para 177; 
Egypt, N37lPV.68, para 167; Iran, A/C.6/37/SR.27, para 60; Mexico, 
Ai37PV.68, paras 179 and 181, and N431530, p 7 at para 4 (it is "to a great 
extent"); the Netherlands, NC.6137lSR.25, para 15; Nigeria, NC.6137lSR.26, 
para 7; Panama, AJC.6142128, para 43; the Philippines, A/43/530/Add. 1, p 2 at 
para 4 (perhaps), and A/C.6/43/SR.19, para 76; Romania, N3.51391, p 10 at 
paral3, AlC.6136lSR.26, paras 34 and 38, AlC.6137lSR.20, para 26, 
AiC.6137lSR.25, para 57, Al37lPV.68, para 140, NC.6141lSR.47, para 94, and 
Ai431530, p 8 at para 13; Sierra Leone, NC.6136lSR.38, para 35; Tunisia, 
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provisions of the Charter relating to the peaceful settlement of disputes.302 
Whether o r  not this is  so in respect of the other provisions of the Declaration, 

NC.6/37/SR.25, para 46; Turkey, NC.6139lSR.24, para 11 (probably), and 
NC.6140lSR.41, para 51; the Ukraine, NC.6/43/SR.15, para 83; Yugoslavia, 
AJC.6137lSR.23, para 12; and Zambia, A/C.6/37/SR.28, para 1. 

Several States have remarked that the Declaration "codifies and 
progressively develops" international law, indicating their belief that at least 
some of its provisions state existing rules of international law: Guinea-Bissau, 
NC.6137lSR.28, para 42; Romania, N431.530, p 8 at para 28(c); Uganda, 
NC.6137lSR.26, para 40; certain unnamed States, A/C.6/35/L.21, paras 85 and 
86; and, for a statement to this effect by an international organisation, see the 
EEC, N431530, p 20 at para 1; and see the statement of the President of the 
General Assembly, N37pV.68,  para 123. The Declaration itself, in the final 
paragraph of its preamble, announces the determination of the General Assembly 
"to encourage the progressive development of international law and its 
codification, particularly in relation to the peaceful settlement of international 
disputes" (see, further, the preceding note). Note also the statements made by 
several States to the effect that the Declaration is a "legal" document or 
instrument: Bolivia, N441460, p 5 at para 12; Romania, AlC.6144lSR.44, 
para 52; Sierra Leone, Al37lPV.68, para 211; and Yugoslavia, N371PV.68, 
para 192. 

Several commentators have concluded that the Declaration, at least in part, 
sets forth existing rules of international law. See: Broms, "The Declaration on 
the Peaceful Settlement of International Disputes (Manila)", in Makarczyk J (ed), 
Essays in International Law in Honour of Judge Manfred Lachs (1984), p 339 
at 353 ("among the principles [it contains], there are several which have not 
hitherto been universally accepted", implying that the remainder have been); 
Chebeleu, n 104 above, p 340 (it is "[une] codification du principe"); and 
Economides, n 104 above, p 627 (it "rkfleche, en tout, I'ktat prisente de droit 
international "). 

302 Algeria, NC.6135lSR.42, para 57 (it does this in part, at least); Austria, 
NC.6137lSR.27, para 21; the Bahamas, NC.6137lSR.23, para 33; Brazil, 
NC.6136lSR.29, para 20; Bulgaria, A/C.6/37/SR.29, para 31 (describing the 
intentions of the sponsors of the working paper); Burundi, NC.6137lSR.28, 
para 30; Byelorussia, Al451436lAdd. 1, p 3 at para 1; China, AJC.6137lSR.23, 
para 16 (the Declaration "attempts" to do this); Cyprus, AlC.6137lSR.28, 
para 38; Ecuador, NC.6136lSR.30, para 3 (describing the intention of "a few" 
States that the future Declaration do this alone and of others that it do this but in 
part); Egypt, A/C.6/36/SR.34, para 80 (as to Section I), and N37lPV.68, 
para 167 (it expresses what is in the Charter, as well as establishing principles of 
"international law"); Guinea-Bissau, AIC.6137lSR.28, para 41; Iraq, 
NC.6137lSR.29, para 45; Italy, NC.6/36/SR.35, para 4 (it does this "too much" 
[sic]), and AIC.6137lSR.25, para 69; the Lebanon, NC.6137lSR.27, para 46 (it 
clarifies principles found in the Charter and in the Friendly Relations 
Declaration); Mexico, NC.6137lSR.26, para 47; Mongolia, AIC.6137lSR.20, 
para 40; Morocco, A/C.6/37/SR.24, para 33 (it "essentially" does this); the 
Netherlands, AIC.6137lSR.25, para 15 (it interprets the Charter "and general 
principles of international law"); New Zealand, AlC.6136lSR.30, para 33; Niger, 
NC.6136iSR.33, para 4 (it "for the most part" does this); Pakistan, 
NC.6137lSR.27, para 32 (in its "general provisions", probably meaning 
Section I); the Philippines, AIC.6136iSR.26, para 26, and AI37JPV.68, para 132; 
Poland, AlC.6137lSR.28, para 24; Romania, N351391, p 10 at para 13  (it 
"incorporates and develops provisions of the Charter and of a series of UN 
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resolutions and documents which have clarified ... the principle of the peaceful 
settlement of disputes"), NC.6135lSR.33, para 22 (it "reaffirms and extends the 
provisions of the Charter and resolutions and documents of the United Nations 
defining the principle"), and NC.6144lSR.7, para 30; Singapore, 
NC.6137lSR.24, paras 52 and 54; Spain, AIC.6137lSR.29, para 7; the Ukraine, 
NC.6137lSR.28, para 15 (it interprets the Charter "and other international 
documents"), and NC.6144lSR.12, para 33 (it does this in part, at least); the 
USSR, A/C.6/39/SR.25, para 24, and N431530lAdd.2, p 2 at para 4 (it does this 
in part, at least); Venezuela, AlC.6137lSR.22, para 25 (it is "based on" the 
Charter); and Zambia, AlC.6137lSR.28, para 1 (it "reaffirms" the Charter "and 
international law"). Note also the statement of the Asian-African Legal 
Consultative Committee, N451436, p 10 at para 15 (implementation of the 
Declaration is, in effect, "reaffirmation and implementation" of the Charter). 

There may also be found a number of statements which, though somewhat 
ambiguous, are, nonetheless, open to the construction that the States making 
them considered the Declaration to represent an interpretation of the Charter. 
Thus, several States remarked that the Declaration "develops" or "elaborates" on 
the Charter, possibly meaning no more than that it makes the content of the 
Charter more specific: Cameroon, AlC.6140lSR.43, para 35; Mali, 
NC.6139lSR.29, para 46; and the Philippines, N37PV.68,  para 132 (comparing 
it with, inter alia, the Friendly Relations Declaration); and, for a statement to 
this effect by an international organisation, see the IAEA, N441460, p 25. See 
also: the statement of the Chairman of the Special Committee, Al37lPV.68, 
para 159 (it "also takes into account the provisions of other important 
international instruments"); and the statement of Hungary, which gives as an 
example of the "progressive development" effected by the Declaration the second 
sentence of para 7 of Section I, which is nothing more than a simple restatement 
of article37(1) of the Charter: NC.6137lSR.23, paras 1-4. Several States 
combined such a statement with an affirmation that the Declaration also 
interprets the Charter: Algeria, NC.6135lSR.42, para 57 (though see the 
following paragraph of this note); Romania, N351391, p 10 at para 13, and 
A/C.6/35/SR.33, para 22; the Ukraine, AlC.6144lSR.12, para 33; and the USSR, 
N43/530/Add. 2, p 2 at para 4. 

Alongside the statements enumerated above may be listed the statements of 
several States to the effect that the Declaration is "based on" or "complements" 
the Charter: Algeria, A/C.6/35/SR.42, para 58 (it is also "based on ... later 
contributions forming part of the progressive development of international law"); 
Czechoslovakia, NC.6137JSR.23, para 25 (it is based also on the Friendly 
Relations Declaration); Democratic Yemen, NC.6137lSR.27, para 34 (it 
complements instruments which reaffirm the purposes and principles of the 
Charter); Hungary, AlC.6137lSR.23, para 1 (it "rests [also] on ... the main 
tendencies of State practice"); Madagascar, NC.6137lSR.24, para 10; Nigeria, 
A/C.6136/SR.38, para 21 (it is "intended" to complement the Charter); Somalia, 
NC.6137lSR.23, para 42; and Uruguay, NC.6137lSR.25, para 98. Note also the 
statement of Yemen that there is a "harmonious relationship between the 
Declaration and the Charter and principles of international law": 
AiC.6137iSR.27, para 11. Cf the assessment of Sahovic that the Declaration 
"follows" the Charter and the Friendly Relations Declaration and "makes more 
precise" the content of the fundamental rule of the peaceful settlement of 
disputes: "La Dkclaration de Manille sur le reglement pacqique des diffkrends 
internationaux", in Essays in International Law in Honour of Judge Manfred 
Lachs, preceding note, p 449 at 452 and 453. 
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it definitely appears to be the case in so far as the first sentence of para 5 of 
Section I is concerned, since that provision is apparently no more than an 
elaboration of article 33(1) of the Charter. That being so, and in view of the 
fact that it in no way limits the disputes to which it applies, that provision 
might be thought to represent an interpretation of the Charter to the effect that 
States are obligated to take action to settle their disputes, whatever the 
character of their dispute might be, whether or not it manifests any potential - 
let alone a likelihood - to develop into a threat to the peace, and whatever the 
impact which it might have on their mutual relations. 

However, the utmost caution must be exercised in inferring the juridical 
attitudes of States from resolutions of the General ~ s s e m b l ~ . ~ ~ ~  In particular, 
while it is undoubtedly the case that great care was exercised in drafting the 
Manila Declaration, that instrument is not a treaty and was not drafted as such. 
Too much weight should, therefore, not be placed on differences which might 
appear between the wordings of its various provisions.304 Accordingly, the 
observations which have been made above regarding the scope of para 5 of 
Section I should be regarded as tentative at best. Moreover, the task at hand is 
not to determine the legal effect of the Manila Declaration, as would be the 
case were it a treaty or a binding resolution of the Security Council. It is, 
rather, to ascertain the attitudes which States adopted regarding the state of the 
law on a particular legal issue to which that Declaration relates. In so far as 
States supported the adoption of the Declaration, its text is evidence of what 
those attitudes were. However, it is only one, albeit important, piece of 
evidence thereof, and further evidence - such as the records of the drafting of 
the Declaration and of the meetings at which it was adopted, as well as the 

That the role of what was later to become the Manila Declaration might be to 
provide an interpretation of the Charter was suggested by several States before 
and during the process of its preparation: Ecuador, N35/391lAdd. 1, p 2 at 
para 4 (it should do this in part), and NC.6136lSR.30, para 3 (it should do this in 
part); Greece, NC.6134lSR.31, para 2, Al351391, p 6 at para 2, and 
AlC.61361SR.32, para 6 (it was one of its possible roles); Italy, NC.6135lSR.34, 
para 20; Pakistan, A/C.6/35/SR.40, para 76; Romania, Al351391, p 10 at para 15; 
an unnamed State, Al32133, para 81; and an unnamed State, ibid, para 100. Note, 
however, the sceptical attitude of several States regarding the advisability of 
adopting instruments which purport to interpret the Charter: Botswana, 
NC.6141lSR.18, para 37; Brazil, AiC.6134lSR.33, para 36; the Netherlands, 
NC.6135lSR.38, para 2; and the USA, NC.6144lSR.44, para 65. 

303 See, for example, Cheng, "United Nations Resolutions on Outer Space: 'Instant' 
Customary Law?" (1965) 5 Ind JIL 23 at 39-42, 46-47 (conclusions 8-16) and, 
especially, 47-48 (conclusion 23). Note also the statement of the International 
Court in the Nicaragua case (n 12 above) that, in inferring the opiniones juris of 
States from their attitudes towards resolutions of the General Assembly, "all due 
caution" should be employed: para 188. Cf also the arbitral award in the Texaco 
v Libya case, n 12 above, at paras 83 and 86. 

304 Cf the advice of the Netherlands (quoted by Rosenstock, n 188 above, in n 7) 
that, in view of the manner in which it was prepared, the techniques which are 
normally employed in the interpretation of "a carefully drafted legal document", 
such as a treaty, should not be applied to the Friendly Relations Declaration. 
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records of the meetings at which it has been discussed subsequently to its 
adoption - should be examined, if a fuller and more reliable picture of the 
views of States is to be gained. This is all the more the case in so far as the 
Manila Declaration was adopted by consensus - a procedure by which States 
frequently permit the adoption of an instrument of which they do not fully 
approve or with regard to which they harbour  reservation^.^^ The 
considerable difficulty which was experienced in achieving consensus on the 
text of the ~ e c l a r a t i o n ~ ~ ~  and the resulting element of compromise which 
informed its draftingw7 make it particularly likely in the instant case that 
States permitted the adoption of the Declaration only subject to particular 
understandings as to its meaning and with reservations regarding its content. 
The records of the drafting and of the adoption of the Declaration should, 
therefore, be examined in order to ascertain whether or not individual States 
approved unreservedly of the notions which are expressed in its text. 

In fact, the records of the drafting and the adoption of the Manila 
Declaration reveal that there was quite a marked division of opinion among 
States - or at least among those which expressed opinions on the matter - 
regarding the types of disputes which fall within the scope of the obligation 
which the Charter imposes on States to take action to settle their disputes. On 
the one hand, statements were made by several States to the effect that that 
obligation is limited to those disputes which exhibit some degree of potential 
to develop into threats to the peace. Of these States, some limited the scope of 
the obligation to disputes which are likely to turn into threats to the peace,308 

305 These reservations might be so grave that, had there been a vote, the State 
harbouring them would have abstained or would even have voted against the 
adoption of the instrument concerned. See: Zemanek, "Majority Rule and 
Consensus Technique in Law-making Diplomacy", in The Structure and Process 
of International Law: Essays in Legal Philosophy, Doctrine and Theory, n 177 
above, p 857 at 874 and 877; the opinion of the Legal Counsel of the United 
Nations [I9741 UNJYB 163 at 164; and a further opinion of the Legal Counsel of 
the United Nations, [I9821 UNJYB 177 at 177. Such reservations might relate 
specifically to any implication which the text of a resolution might bear that it 
sets forth existing rules of international law. See, for example, the attitude 
adopted by the USA regarding the status of the norms expressed in the 
Declaration on the Inadmissibility of Intervention in the Domestic Affairs of 
States and the Protection of their Independence and Sovereignty (General 
Assembly Resolution 21310<XI)), which was discussed by the International 
Court of Justice in the Nicaragua case, n 12 above, at para 203. 

306 Finland, NC.6137lSR.29, para 48. The statement of Finland is especially worthy 
of note, since it was made by Bengt Broms, who acted as Chairman of the 
Special Committee and of its Working Group at its 1979 meetings and Vice- 
Chairman at its meetings in 1981 and 1982. 

307 Algeria, NC.6/37/SR.21, para 9. See also: Chebeleu, n 104 above, p 337; and 
Economides, n 104 above, p 627. 

308 That is, disputes of the nature described in article 33(1) of the Charter. See: 
Afghanistan, A/C.6/37/SR.24, para 3; probably Algeria, NC.6/35/SR.42, 
para58, and NC.6137lSR.21, para 10; Australia, A/C.6/36/SR.38, para 49 
(discussed in the text at nn 214-220, above); the Bahamas, NC.6137lSR.23, 
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while others cast  the limit slightly wider, to embrace disputes which might 
develop in that O n  the other hand, a radically different opinion w a s  
expressed by another group of States, which stated that the obligation of States 
to take action to settle their disputes applies to all disputes, without exception, 
and regardless of their nature. O f  these States, several expressly indicated this 
to  b e  the scope of the obligation which is  imposed by the charter?1° while 

para 33; and the GDR, NC.6/36/SR.29, para 11. See also, possibly: Sri Lanka, 
A/C.6/41/SR.20, para 94; and Tunisia, AlC.6139lSR.26, para 49. 

309 That is, disputes of the type described in article l(1) of the Charter. At least one 
State described the scope of the obligation in this way: an unnamed State, 
para 13 of the Statement of the Chairman of the Working Group on Work 
Carried Out by the Working Group to the 27th Meeting of the Special 
Committee on the Charter, reproduced in A/33/33 at para 12. It is possible that 
two other States shared this opinion: France, NC.6136lSR.35, para 51; and 
Trinidad and Tobago, A/C.6/35/SR.35, para 2. The USSR described the scope of 
the obligation to be those disputes which "represent a threat" to the peace: 
NAC.182BR.34, para 10. 

310 Greece, NC.6136lSR.32, para 7; probably Guatemala, NC.6134lSR.34, para 32; 
probably Honduras, A/C.6/34/SR.31, para 13; probably Jamaica, 
AIC.6136lSR.33, para 17; and Romania, A/C.1134/PV.45, pp 6 and 8, and para 2 
of Section I of the draft declaration submitted by Romania at the thirty-fourth 
session of the General Assembly (A/C.1/34/L.49), read in the light both of para 1 
of Section I of that draft and of its final preambular paragraph. 

Quite a number of statements can be found to the effect that the obligation of 
peaceful settlement applies in respect of all disputes. See, for example, Turkey, 
in para 15 of the Statement of the Chairman of the Working Group on the Work 
Carried Out by the Working Group to the 28th Meeting of the Special 
Committee on the Charter, reproduced in A/33/33 at para 13; and note also 
Bolivia, A/C.6/41/SR.17, para 21. However, while some of these statements may 
well relate to the scope of the obligation to take action to settle disputes, the 
manner in which most of them are couched indicates that they probably relate, 
rather, to the quite distinct obligation not to employ for the purpose of bringing 
about the resolution of a dispute means which are not peaceful in nature - an 
obligation which clearly does apply to all disputes, without exception. See, in 
particular: Kenya, on behalf of the group of African States, A/37/PV.68, 
para 149; Mauritania, A/C.6134/SR.36, para 74; and Rwanda, NC.6/36/SR.38, 
para 24; and note the statement of the Chairman of the Special Committee, 
N37PV.68, para 159. Note also, in this connection: Romania, AI431530, 
para 27; the USSR, Al441585, p 3; the third preambular paragraph of Resolution 
36/110; the fourth preambular paragraph of Resolution 381131; the fifth 
preambular paragraphs of Resolutions 39/79, 40168, 41/74, 421150, 431163; and 
the sixth preambular paragraph of Resolution 44/31. 

Similar observations may be made regarding the proposal submitted by an 
unnamed State to insert the word "all" before the words "international disputes" 
in what was subsequently to become para 3 of Section I of the Declaration: 
proposal 39 in Section A of the Appendix to the Statement of the Rapporteur on 
the Work Carried Out by the Working Group to the 44th and 45th Meetings of 
the Special Committee on the Charter, reproduced in AI35133 at p 83; and see, 
similarly, para 3 of Section I of the draft declaration submitted by Romania at 
the thirty-fourth session of the General Assembly (A/C.1/34/L.49). Note also: 
the fifth preambular paragraphs of Resolutions 421150 and 431163; and the sixth 
preambular paragraph of Resolution 44/31. 
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others, though they did not specify this to be the scope of the obligation under 
the Charter, stated that it is the scope of the obligation which is imposed by 
international law, without defining its source.311 

This division of opinion was reflected in the disagreement which arose 
during the drafting of the Manila Declaration regarding the scope which the 
Declaration as a whole should have. Some States contended that the future 
declaration should relate solely to disputes which are of the type described in 
article 33(1) of the Charter. Others, however, maintained that, if such a 
proposal were adopted, the declaration would fail to express the true ambit of 
the principle of the peaceful settlement of disputes as it is laid down in the 
Charter, since that principle is wider in scope than article 3 3 ( 1 ) . ~ l ~  Worse still, 

In this connection, it might be noted that, in the informal working paper 
which served as the basis of the future declaration, as well as in its first revision, 
the proposed provision which later became para 2 of Section I was drafted so as  
expressly to apply to "all" disputes (A/AC.l82/WG/48, Section I, para 1, and 
A/AC.182/WG/48/Rev.l, Section I, para 1). The origins of this formulation are 
probably to be found in the proposed draft declaration which was submitted by 
Romania at the thirty-fourth session of the General Assembly (A/C.1/34/Z.49, 
Section I, para I), its purpose being to emphasise that the obligation not to 
employ, for the purpose of bringing about the settlement of disputes, means 
which are not peaceful in nature is one which applies to all disputes, without 
exception. Although the universal scope of that obligation is beyond doubt, the 
word "all" disappeared in the second revision of the working paper 
(A/AC.1821WG/48/Rev.2, Section I, para 2) and does not appear in para 2 of 
Section I of the Declaration. The reason for its deletion may be found in the 
disagreement which arose regarding the scope of other provisions of the 
Declaration, in particular, its future second preambular paragraph: see text at 
nn 314-318, below. 

311 Austria, NC.1/34iPV.46, p 3; and Greece, NC.6/43/SR.14, para 70. Rather 
oddly, Austria stated that the obligation to "find a peaceful settlement" is 
"asserted" by article 2 of the General Treaty for the Renunciation of War (n 157 
above). Although it may, consequently, be thought to relate to the obligation not 
to use non-peaceful means of settlement, rather than to the obligation to take 
action to settle a dispute, the rest of Austria's statement indicates that it does in 
fact relate to the latter obligation. 

312 This second group of States maintained that, were the future declaration to be 
limited in the way advocated by the first group, it would amount to "a step 
backwards" from the position which was expressed in the Friendly Relations 
Declaration: para 6 of the Report of the Working Group on the Peaceful 
Settlement of Disputes established by the Sixth Committee at the Thirty-Fifth 
Session of the General Assembly (A/C.6/35/L.21). That instrument expresses an 
agreed interpretation of the principle of the peaceful settlement of disputes laid 
down in the Charter. That being so, it appears that these States were maintaining 
that the principle stipulated in the Charter applies to a wider category of disputes 
than would the future declaration, were the latter to be confined to disputes of the 
type described in article 33(1). As to whether the Friendly Relations Declaration 
does, indeed, give expression to the view that the principle laid down in the 
Charter embraces a category of disputes wider than that described in 
article 33(1), see text at nn 323-326, below. 
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the danger would thereby be created that States might draw undesirable a 
contrarw inferences as to that principle's true scope.313 

This divergence of views was most apparent in the drafting of the 
provision which was subsequently to become the Declaration's second 
preambular paragraph. The proposed text of that provision which was 
submitted to the Working Group of the Special Committee on the Charter by 
two of its Vice-Chairmen affirmed that the Charter embodies the principles, 
as well as establishing the means and an essential framework, for the peaceful 
settlement of disputes.314 Following, and qualifying, the word "disputes" were 
the words "the continuance of which is likely to endanger the maintenance of 
international peace and security". The addition of these words would have 
carried the implication that the principles regarding the peaceful settlement of 
disputes which are embodied in the Charter relate solely to disputes of the type 
described in article 33(1). However, these words were placed between square 
brackets, indicating the opinion of the two Vice-Chairmen that there was no 
general agreement among the members of the Working Group that they should 
appear in the future declaration.315 Although this provision was subjected to 
further examination in the Working Group on the Peaceful Settlement of 
Disputes which was set up by the Sixth Committee at the General Assembly's 
Thirty-Sixth Session, the disagreement regarding the scope of the future 
declaration remained unresolved. Accordingly, the text of the second 
preambular paragraph which emerged from the Working Group contained no 

313 Paragraph 6 of the Report of the Working Group on the Peaceful Settlement of 
Disputes established by the Sixth Committee at the Thirty-Fifth Session of the 
General Assembly: loc cit above (preceding note). 

The Report does not reveal the names of the States supporting either point of 
view. Nor does it specify what factors motivated those States which wished the 
future declaration's scope to be limited in the way described in the text. The 
comments noted above (at nn 308-309) indicate that at least some of those States 
probably wished the declaration to reflect their belief that the ambit of the 
obligation which the Charter imposes on States to take action to settle their 
disputes is limited to the category of disputes described in article 33(1). Others, 
though, may have been moved, rather, by the belief that the most pressing task of 
the Special Committee was to enhance the ability of the United Nations to 
maintain international peace and security: cf Yugoslavia, AlC.6136lSR.33, 
para 45. This concern was certainly at the heart of at least one of the original 
proposals that a declaration relating to the peaceful settlement of disputes should 
be prepared by the Special Committee: see the working paper submitted by 
Cyprus (NAC.182lL.7, reproduced in A/31/33 at para 57). 

314 436133, para 308: first paragraph of the preamble. 
315 Cf Al36133, para 271. The text submitted by the two Vice-Chairmen was based 

on the text of the first paragraph of the preamble of the proposed draft 
declaration which was contained in the second revision of the informal working 
paper which had been submitted to the Special Committee in 1980 
(A/AC.182/WG/48/Rev.2). That proposed text, however, had left the word 
"disputes" unqualified. 
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changes from that which had originally been submitted by the two Vice- 
Chairmen of the Special Committee's Working ~ r o u ~ . ~ ~ ~  

This disagreement did not appear to have been resolved by the time the text 
of the Manila Declaration was finalised by the Special Committee on the 
Charter in March 1982. The contested words - "the continuance of which is 
likely to endanger the maintenance of international peace and security" - do 
appear in the second paragraph of the Declaration's preamble, qualifying the 
word "disputes". However, as they now appear, they do not give rise to any 
implication regarding either the scope of the principle of the peaceful 
settlement of disputes or the ambit of any of the rules deriving from that 
principle which are detailed in Section I of the Declaration; for, as finally 
adopted, the second preambular paragraph no longer makes any allusion to that 
principle, the reference thereto which appeared in the texts worked out during 
1981 having been deleted. In consequence, the Declaration's second 
preambular paragraph refers solely to the "means" and the "framework" for the 
peaceful settlement of disputes which are embodied in the Charter. That being 
so, the qualification which is placed on the word "disputes" is readily 
explicable; for the only methods and procedures for encouraging and 
facilitating the settlement of disputes which are set out in the Charter with 
sufficient particularity to merit the description of a "framework" are those 
detailed in Chapter VI, which apply solely to disputes of the type so 
described.317 The principle of the peaceful settlement of disputes, on the other 
hand, is reaffirmed quite separately, in the Declaration's first preambular 
paragraph; and, since that paragraph simply reiterates the terms of article 2(3) 
of the Charter, the controversy regarding the scope of that principle, and, 
concomitantly, of the Declaration as a was simply left unresolved. 

316 A/C.6/36/L.19, paras 5 and 17: first preambular paragraph. 
317 The proposed draft declaration contained in the informal working paper 

submitted to the Special Committee in 1980, and, likewise, the proposed draft 
declaration contained in the first revision of that working paper, both contained 
preambular provisions which assumed the United Nations to enjoy the power to 
promote the settlement of disputes which might lead to a breach of the peace 
(AIAC.l82/WG/48, last preambular paragraph, and A/AC.1821WG/48/Rev.l, 
first preambular paragraph). The second preambular paragraph of the Manila 
Declaration, by limiting the types of disputes to which it refers to those which 
are of the type described in article 33(1), does not imply that the United Nations 
is powerless to promote the settlement of disputes which are not of that type. 
Such an implication would be quite inaccurate: see text at nn 79-86 and 259 260, 
above. However, the powers which the Organization enjoys to promote the 
resolution of disputes which are not of the type described in article 33(1) are, 
generally speaking, not detailed in the Charter with any degree of specificity and, 
in so far as they are, are not accompanied with detailed provisions regulating the 
mode and manner of their exercise. That being so, it cannot legitimately be said 
that the Charter itself embodies a "framework" for the resolution of those 
disputes. 

318 As has already been observed (see text at n 296, above, and n 296 itself), several 
of the provisions of the Declaration - in particular, para 1 of Section I and 
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In this manner, the way was left open for the States on both sides of the 
controversy to support, or at least not to oppose, the adoption of the text which 
was worked out by the Special Committee on the On the one hand, 
those States which wished the Declaration to apply to all disputes were able to 
maintain that the vast majority of the provisions of Section I do just that, being 
so formulated as to apply to disputes simpliciter, without qualification or 
limitation.320 On the other hand, it remained possible for those States which 
wished the Declaration to be limited to disputes of the type described in 
article 33(1) of the Charter to maintain that the Declaration did not contradict 
their view that the obligation which the Charter imposes on States to take 
action to settle their disputes is limited to disputes which are of that type. 
Admittedly, there is nothing in the Declaration to indicate that those 
provisions of Section I which specify the content of that obligation and its 
incidents are limited to disputes which are of the type described in 
article 33(1). Nevertheless, the second paragraph of the Declaration's 
"postamble" stipulates that nothing in the Declaration is to be construed as 
prejudicing either the Charter or the rights and duties of States. It was 
accordingly possible to contend that, in so far as it might evidence the 
opinions of States regarding the effect of the Charter, the Declaration was 
necessarily and impliedly limited in scope to disputes of the type described in 
article 33(1); for, otherwise, the interpretation which it expounded would 
conflict with the Charter.321 Alternatively, in so  far as the Declaration might 

para 3(a), as well as para 6, of Section I1 - are so formulated as to apply to 
categories of disputes which are wider than that which is constituted by disputes 
which are likely, should they persist, to threaten the peace. It is, therefore, 
impossible to maintain that the scope of the Declaration in its entirety is limited 
to disputes which are of the type described in article 33(1) of the Charter. 
Conversely, the existence of those same provisions, as well as of others which 
are expressed to apply solely to disputes which are of that type, makes it 
impossible to maintain that all of the Declaration's provisions relate to disputes 
of all types which might arise between States. The controversy described in the 
text, therefore, relates solely to the scope of those provisions whose ambit is not 
expressly stated in the Declaration. 

319 For the element of compromise which informed the preparation of the 
Declaration, see text at nn 306-307, above. 

320 Romania stated this to be the scope of those provisions: NC.6137lSR.29, 
para63; and N37PV.68, para 137. See also: the GDR, AlC.6137lSR.25, 
para 23; Sierra Leone, Al37lPV.68, para 208; and the statement of the Chairman 
of the Special Committee on the Charter, N37ffV.68, para 159. Cf the view, 
which was subsequently taken by Czechoslovakia and the USSR, that the 
Declaration embraces disputes of the character described in article l(1) of the 
Charter: see n 343, below. 

321 Cf the comments which were made regarding the scope of what was later to 
become the second sentence of para 7 of Section I of the Declaration. As 
formulated by the Working Group which was set up by the Sixth Committee at 
the thirty-fifth session of the General Assembly, that sentence was unlimited in 
scope. However, certain States pointed out that, since the preamble of the draft 
declaration which was contained in the second revision of the informal nine- 
Power working paper stipulated that the future declaration should be read within 
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be understood to extend to disputes which are not of that type, it was possible 
to maintain that it did not evidence a shared attitude among States that that 
was  the true extent of their obligations under the Charter, but amounted, 
rather, to a statement of recommended good practice only.322 

Furthermore, the consequent uncertainty regarding the scope of the 
Declaration which is  patent on its face makes it difficult, if not impossible, to 
infer from the fact that they concurred or acquiesced in its adoption the 
attitudes regarding the scope of the Declaration which were espoused by those 
States which did not make known their views during its drafting and adoption 
- let alone their opinions regarding the ambit of the obligation to take action to 
settle disputes which is imposed by the Charter. 

Therefore, both the text of the Manila Declaration and, likewise, the 
history of its preparation and adoption reveal a division of opinion among 
States regarding the scope of the obligation which the Charter imposes on 
States to take action to resolve their disputes, some taking the view that that 
obligation applies to all disputes without exception, others considering it to be 
limited to those disputes which are of the type described in article 33(1) of the 
Charter. 

(b) The "Friendly Relations" Declaration 

The same division of opinion had appeared over a decade before during the 
drafting of the Declaration on Principles of International Law Concerning 
Friendly Relations and Cooperation among States in accordance with the 
Charter of the United Nations - the so-called "Friendly Relations 
~ e c l a r a t i o n " . ~ ~ ~  The second paragraph of the part of that Declaration which 
relates to the principle of the peaceful settlement of disputes later sewed as the 
basis of para 5 of Section I of the Manila Declaration. Like that provision, it 
expounds the obligation to take action to settle disputes in terms borrowed 
from article 33(1) of the Charter; yet it does this without qualifying in any way 
the disputes to which it However, the drafting history once more 

the framework of the Charter, the scope of that provision was impliedly limited 
by article 37(1) of the Charter: A/C.6/35/L.21, para 31. Cf also the statement 
made by Algeria regarding the text of the proposed declaration which was set out 
in the second revision of the informal nine-Power working paper, which it 
considered to be limited implicitly to disputes of the type described in 
article 33(1), even though that text contained no provision equivalent to the 
second "postambular" paragraph of the Declaration as finally adopted: 
A/C.6/35/SR.42, para 58; and note also A/C.6/37/SR.21, para 10. 

322 For this possibility, see the comment of Iraq, A/C.6/37/SR.29, para 45. Note also 
the statement made by France during the drafting of the Declaration, A/35/391, 
p 5 at para 6. 

323 Note 286 above. 
324 This is in marked contrast with para 6 of the Declaration on the Strengthening of 

International Security, which was adopted by the General Assembly at the same 
session as the Friendly Relations Declaration and which restates the principle of 
peaceful settlement solely in relation to those disputes "the continuance of which 
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reveals the absence of a consensus among States regarding the scope of that 
obligation.325 Moreover, like the Manila Declaration, the Friendly Relations 
Declaration specifies that it was adopted without prejudice to the scope and 
effect of the relevant provisions of the 

(c) The United Nations Handbook on the Peaceful Settlement of 
Disputes 

Subsequently to the adoption of the Manila Declaration, the same division of 
opinion once again became apparent during the preparation of the United 
Nations Handbook on the Peaceful Settlement ofDisputes between ~ t a t e s . ~ ~ ~  

The Handbook is descriptive in nature only and does not constitute a legal 
Moreover, since responsibility for its preparation lay with the 

Secretary-General alone,329 its contents do not as such represent the views of 

is likely to endanger international peace and security". Several writers have, 
accordingly, considered the Friendly Relations Declaration to affirm that the 
obligation to take action to settle disputes applies to all disputes, without 
exception: Chebeleu, "The Peaceful Settlement of International Disputes" (1982) 
16 Rev Roum d'dt Int'l 75 at 79; Diaconu, n 177 above, pp 1100-01; and 
Economides, n 104 above, p 617. Cf, however, Bilder, who maintains that the 
Declaration, though it does not evidence that the obligation is applicable to all 
disputes, nevertheless indicates that it does apply to a category of disputes which 
is wider than that described in article 33(1) - namely, those disputes which 
might be described as "significant" in nature: n 16 above, p 12. Such an 
assessment might derive some support from the preamble of the Declaration: see 
text at nn 286-290, above. 

325 Racic, n 215 above, pp 133-34. 
326 See the sixth paragraph of that part of para 1 which relates to the principle of the 

peaceful settlement of disputes. See also the second paragraph of para 2. 
327 In 1983, the General Assembly, at the suggestion of the Special Committee on 

the Charter (A/38/33, para 109), decided to entrust to the Secretary-General the 
preparation of a preliminary outline of the possible contents of "a handbook on 
the peaceful settlement of disputes between States, which [would] comprise all 
the existing means and mechanisms available for the purpose": para 4 of 
Resolution 381131. In 1984, having examined the outline prepared by the 
Secretary-General (A/AC.182/L.36), the Special Committee's Working Group 
concluded that the Secretary-General should be requested by the General 
Assembly to prepare a draft handbook, based on the Outline which had been 
worked out by the Working Group (A/39/33, para 133(b)), for submission to and 
approval by the Special Committee (ibid, para 133(a)). The General Assembly 
adopted this suggestion: para 4 of Resolution 39/79 and para 10 of Resolution 
39188A. The work of producing the draft was finally completed by the 
Secretariat in 1990: AlAC.182L.68, Annex. In February 1991, the Special 
Committee approved a corrected version of this draft (A/46/33, Annex) and 
recommended to the General Assembly that it approve its publication (ibid, 
para 53), a recommendation which the General Assembly adopted in para 2 of 
Resolution 46/58. The Handbook was published in 1992, with the UN sales 
number E.92.V.7. 

328 See the fifth paragraph of its Introduction. 
329 While the preparation of the draft was the responsibility of the Secretary- 

General alone, the views of States were not excluded from that process. In 
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States.330 No inferences can, therefore, be drawn from its text as to the 
opinions which States hold regarding the issues with which it deals. 
Nevertheless, speaking in the Special Committee on the Charter and in the 
Sixth Committee of the General Assembly, a number of States remarked that 
the Handbook should focus on disputes of the type described in article 33(1) of 
the while others maintained that it should address the settlement of 
all disputes, regardless of their character.332 

The fact that a State espoused a particular view on the types of disputes 
which the Handbook should address does not necessarily imply that it 
considered the obligation which the Charter imposes on States to take action to 
settle their disputes to possess an identical scope. The purpose of the 
Handbook is to constitute a practical guide to the various methods or 
procedures which States may use to settle their disputes, so assisting them in 
determining the procedure which they should employ and helping them then to 

accordance with General Assembly Resolutions 39/79 and 39/88A, the 
Secretary-General was requested to prepare the draft of the Handbook "on the 
basis of" the outline which was elaborated by the Special Committee: paras 4 
and 10, respectively. He was also requested to formulate that draft "in the light 
of '  the views expressed by States in the Special Committee on the Charter and in 
the Sixth Committee of the General Assembly: ibid. Moreover, in accordance 
with the conclusions of the Special Committee regarding preparation of the draft 
handbook (N39133, para 133(a)(2)), the Secretary-General was to obtain 
"assistance" in the performance of his task from a "representative group of 
competent individuals from among the members of the Permanent Missions of 
States Members of the United Nations", which he was to "consult" periodically: 
ibid. This he did by submitting to that body for comment the preliminary drafts 
of the various sections of the draft handbook as they were completed. (In 1985, 
the Special Committee's Working Group agreed that this "representative group of 
competent individuals" should be open to all members of the Special Committee 
(N40133, para 58(a)). It was also confirmed that its function should be "purely 
consultative" (ibid, para 58(c)).) Furthermore, the Secretary-General was to 
submit to the Special Committee annual reports on the progress of work and, 
when the draft ultimately assumed its final form, was to submit it to the Special 
Committee for approval: Al39133, para 133(a)(3); para 4 of Resolution 39/79 and 
para 10 of Resolution 39188A; para 4 of Resolution 40168 and para 10 of 
Resolution 40178; para 4 of Resolution 41/74; para 8 of Resolution 421157; 
para7 of Resolution 431170; para 7 of Resolution 44/37; and para 6 of 
Resolution 45/44. 

330 See the fifth paragraph of the Introduction to the Handbook. 
331 Czechoslovakia, NC.6139lSR.27, para 15 (it should do so "primarily"); the 

Ukraine, A/C.6/40/SR.41, para 85 (it should do so "in particular"); certain 
unnamed States, N39133, para 138; and certain unnamed States, N40133, 
para 56. During the discussion which was held in the Special Committee in 1983 
as to whether to take further action on the proposal to prepare a handbook, the 
view was expressed that the focus of the projected handbook should be slightly 
wider, "concentrat[ing] on" disputes which "might" endanger the maintenance of 
international peace and security: one or more unnamed States, N38133, para 110. 

332 Certain unnamed States, AI39133, para 138; and certain unnamed States, 
N40133, para 56. 
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administer that procedure in an effective manner.333 Such assistance may be of 
value to States which have decided to take action to settle a dispute even if 
they are not under any obligation to take action to that end. That being so, the 
fact that some States considered that the Handbook should deal with disputes 
of all types does not necessarily imply that they assumed the Charter to require 
of States that they take action to resolve any and every dispute to which they 
might be party. Moreover, a further purpose of the Handbook is to contribute 
to the peaceful resolution of disputes between In view of the 
fundamental importance of the goal of maintaining international peace and 
security, it is hardly surprising that the Handbook should concentrate on 
providing assistance to States in resolving those disputes which pose a 
potential threat to the peace, even if States are in fact required by the Charter 
to take action to settle disputes which do not present such a threat. 
Accordingly, the fact that certain States considered that the Handbook should 
focus on disputes of the character described in article 33(1) of the Charter does 
not necessarily signify that they assumed the scope of the obligation under the 
Charter to take action to resolve disputes to be limited to disputes of that type. 

Nevertheless, in view of the similar divisions of opinion which have 
occurred on other occasions, it is hard to resist the impression that at least part 
of the reason for the divergence of views regarding the types of disputes which 
the Handbook should deal with was the differing attitudes which States 
harboured regarding the scope of the obligation under the Charter to act to 
settle disputes. That this was, indeed, so in the case of those States which 
wished the Handbook to concentrate on disputes of the type described in 
article 33(1) of the Charter is indicated by the fact that, had they considered 
the obligation to take action to settle disputes to be wider in scope, they would 
have been advocating the preparation of a Handbook which, according to their 
own lights, would have fallen short in one of its declared purposes - namely, 
to increase compliance with international law3S5 - and which would also have 
failed to comply with the requirement, which governed its preparation, that it 
conform to the It is more difficult to know whether those States 
which wished the Handbook to deal with disputes of all types adopted this 
stance, at least in part, for the reason that they considered the obligation to 
take action to settle disputes which is imposed by the Charter to have an 
equally all-encompassing scope. However, the argument of those States that 
"all disputes require to be settled to enable peaceful cooperation between 

may well indicate that this was, indeed, the case.338 

333 See the fourth paragraph of the Introduction to the Handbook. 
334 See the fourth paragraph of the Introduction to the Handbook. 
335 See the fourth paragraph of its Introduction. 
336 See: Point (5) of the "Introduction" in the Outline on the basis of which the 

Handbook was prepared (n 327 above); and the fifth paragraph of the 
Introduction to the Handbook itself. 

337 Al39133, para 138. 
338 See the argument set out in the text at nn 105-108 and 128-129, above. 
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(d) The Declaration on the Prevention and Removal of Disputes 
and Situations 

In contrast with the divisions of opinion which appeared during the drafting of 
the Friendly Relations Declaration, during the drafting of the Manila 
Declaration and even during the preparation of the Handbook regarding the 
scope of the obligation under the Charter to take action to settle disputes, there 
was a complete absence of dissent, during the preparation of the Declaration 
on the Prevention and Removal of Disputes ~ i t u a t i o n s , ~ ~ ~  from the affirmation 
in para l(25) of that instrument that States which are party to a dispute which 
exhibits some degree of potential, should it persist, to develop into a threat to 
the peace are obligated by the Charter to take action to settle their differences, 
even though the potential which their dispute may exhibit to develop in that 
fashion may not be of so great a degree as to amount to a likelihood and so 
bring that dispute within the scope of article 33(1) of the Not only 
did the General Assembly adopt Resolution 43/51, approving the text of the 
Declaration, without a but it is also the case that no statements were 
made by States at the time of the adoption of that resolution expressing 
reservations to, or dissent from, the proposition affirmed in para l(25) of the 
Declaration. Moreover, Czechoslovakia and the USSR, in introducing the 
proposal which formed the basis of para 1 (25 ) ,~~2  described it as dealing with 
the "responsibility" of States and stated it to be "based on" the Charter and on 
other "generally accepted instruments", such as the Friendly Relations 
Declaration and the Manila Declaration, which themselves represented 
interpretations of the and, although no State commented directly 
on whether para l(25) embodies an obligation which is incumbent on States by 
virtue of the Charter, several seem to have supposed that it did.344 

339 For this instrument, see text at nn 46-55, above. For the history of its preparation 
and adoption, see n 47, above. 

340 See text at nn 53-60, above. The affirmation in para l(25) that States shall seek 
to settle their disputes "in accordance with the Charter" lends only equivocal 
support to the proposition that this obligation is  incumbent on States by virtue of 
the Charter. Although those words may refer to the source of the obligation 
which that provision sets forth, they may just as well refer to the rules in the 
Charter which limit the steps which States may take in their endeavours to fulfil 
that obligation - for example, their duty not to employ a means of settlement the 
effect of which is to place peace in danger. Nevertheless, most of the statements 
which may be found in support of the obligation proclaimed in para l(25) refer to 
the Charter as its source. 

341 Al43ffV.68, p 116. The Sixth Committee also adopted the draft of the future 
Resolution 43/51 without a vote: NC.6/43/SR.30, para 60. 

342 Paragraph 9 of their joint proposal, reproduced in A/42/33 at para 46. See also 
nn 53 and 54, above. 

343 A/42/33, para 46. 
344 Gabon, A/C.6/43/SR.14, paras 46-47; and Nepal, NC.6143lSR.19, para 15 

(referring to the Friendly Relations Declaration and the Manila Declaration, 
which themselves represent interpretations of the Charter). At a much earlier 
stage in the preparation of the Declaration, Greece affirmed that an obligation to 
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Furthermore, a s  has already been observed,345 statements were made by 
several States during the preparation of the Manila Declaration to the effect 
that the Charter extends the obligation of States to take action to resolve their 
disputes to disputes of the type to which the Declaration on the Prevention and 
Removal of Disputes and Situations applies.346 

The consensus which existed among States in favour of the adoption of the 
Declaration on the Prevention and Removal of Disputes and Situations, 
therefore, provides significant evidence that the generality of the States 
Members of the United Nations is agreed that the obligation which the Charter 
imposes on States to take action to resolve their disputes applies not only to 
the category of disputes which is described in article 33(1) of the Charter, but 
also to other disputes which exhibit a potential to develop into threats to the 
peace, albeit that that potential is not of such a high degree as to amount to a 
likelihood. Had the text of the Charter been incapable of being understood to 
require States to take action to settle disputes of that type, this agreement - 
assuming its existence not to be controverted by other evidence which might 
be found of the attitudes of States - would have had the effect of amending the 
Charter, so that, notwithstanding its text, the Charter would have had to have 
been understood to require of States that they act to settle those disputes.347 
However, as has already been seen, article 2(3) may be understood to impose 
on States an obligation to take action to settle disputes of the type to which the 
Declaration relates. That being so, this agreement is best regarded as 
establishing authoritatively that that is, indeed, the effect of that provision of 
the Charter.348 

take action to settle disputes of the type to which the Declaration relates is 
incumbent on States by virtue of the Charter: NC.6140lSR.37, para 10. 

345 See n 309, above. 
346 Note also the remark which was made by one or more unnamed States during the 

preparation of the UN Handbook on the Peaceful Settlement of Disputes between 
States: see n 331, above. 

347 It is well established that the practice of the States party to a treaty may evidence 
the existence of an agreement between them regarding the import of that treaty 
the effect of which is to alter, or amend, the legal signification of that treaty. See: 
article 31(3)(b) of the Convention on the Law of Treaties (n 115 above); 
Interpretation of the Air Transport Services Agreement between the United 
States of America and France, signed at Paris on 27 March 1946 (1963) 16 
U N R M  5 at 62-63, 70 and 73-74; and Temple of Preah Vihear (Merits), ICJ 
Rep 1962, p 1 at 33-34. The International Court has affirmed that this has 
occurred in the case of the Charter itself: see the Namibia case, n 1 above, at 
paras 21-22. 

348 It is well established that the practice of the States party to a treaty may evidence 
the existence of an agreement between them regarding the proper interpretation 
of that treaty the effect of which is to establish authoritatively that that is indeed 
its true signification, just as if they had concluded a second treaty stipulating an 
authentic interpretation of that, first, treaty. See: article 31(3)(b) of the 
Convention on the Law of Treaties (n 115 above); and In the matter of the 
International Title to the Chamizal Tract (1911) 5 AJIL 785 at 805. In strict 
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Beyond this point, though, the history of the preparation and adoption of 
the Declaration on the Prevention and Removal of Disputes and Situations 
provides little or no assistance in determining which disputes fall within the 
scope of the obligation which the Charter imposes on States to take action to 
resolve their differences.349 Certainly, the agreement of States that the Charter 

point of law, it is arguable that there is no true juridical difference between this 
proposition and that which is described in the preceding note. 

Even if it does not go so far as to have the dispositive legal effects described 
in the text accompanying this note and the note preceding it, the way in which 
the parties to a treaty apply that treaty, nevertheless, represents a factor which 
may be taken into account, together with such other factors as its travaux 
prkparatoires and the circumstances of its conclusion, in determining the proper 
interpretation of that treaty. See, for example: the Chamiral case, loc cit, pp 798 
and 801; the first US-France Air Services case, preceding note, p 60; 
Interpretation of the Air Transport Services Agreement between the Government 
of the United States of America and the Government of Italy, signed at Rome on 
6 February 1948 (1965) 16 UNRL4A 75 at 99 and 100; and the Nicaragira 
(Jurisdiction) case, n 44 above, at paras 36-42. This use in the interpretative 
process of the practice of States in applying a treaty to which they are party is 
now governed by article 32 of the Convention on the Law of Treaties (n 115 
above). 

349 Paragraph l(25) may possibly afford some evidence that States assume the 
obligation therein laid down to apply to a dispute even though it may not yet 
have manifested any potential to develop into a threat to the peace. That 
provision stipulates that, "[s]hould States fail to prevent the emergence ... of a 
dispute ..., they shall continue to seek a settlement by peaceful means" (emphasis 
added). The word "continue" indicates that the duty "to seek a settlement" 
applies to a dispute even before it has become a "dispute" within the meaning of 
the Declaration - that is, one "the continuance of which may threaten the 
maintenance of international peace and security ". 

That the obligation to seek a settlement applies at that stage may also be 
indicated by para l(1). If effective steps are to be taken to "prevent ... the 
emergence" of a "dispute", States may well have to take action to settle a dispute 
even though it has not yet taken on such a nature as to constitute a "dispute" 
within the meaning ascribed to that term in the Declaration. Admittedly, 
para l(1) provides only that States "should" act to prevent the emergence of 
"disputes", not that they "shall" so act. However, some States indicated that the 
word "shall" would have been more appropriate in para l(1): Democratic 
Kampuchea, NC.6140lSR.43, para 59; Nepal, NC.6143lSR.19, para 15; and the 
Ukraine, AIC.6143lSR.15, para 80; and note the statement of Zimbabwe that 
para l(1) is aimed at encouraging States to fulfil their obligations under the 
Charter: AIC.6143lSR.20, para 12. For more general comments regarding the 
obligatory character of the standards which the Declaration proclaims for the 
conduct of States, see: Greece, NC.6143iSR.14, para 71; and Mali, 
A/C.6/43/SR.20, para 19; though, contrast: Australia, A,C.6/43/SR.17, para 25; 
and Brazil, NC.6143lSR.16, para 6. Comments were also made by several States 
during the drafting of the Declaration to the effect that the Charter requires 
States to take action in order to prevent their disputes from developing into 
potential threats to the peace: Greece, AlC.6140lSR.37, para 10; and para 7 of the 
proposal of Czechoslovakia and the USSR, reproduced in N42133, at para 46 - 
that being an aspect of their proposal which was explicitly supported by Mexico 
(NC.6142lSR.23, para 12) and by Poland (NC.6142lSR.24, para 19). 
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requires action from States to resolve disputes which are of the type described 
in the Declaration's second preambular paragraph goes no way towards 
establishing authoritatively that article 2(3) requires States to act to resolve 
disputes which are not of that type; nor does it lend much, if any,350 support to 
the argument that this is that provision's true effect. At the same time, though, 
the existence of this agreement is hardly incompatible with the possibility that 
article 2(3) does have such an effect; for, while it serves to establish that 
article 2(3) requires of States that they take action to settle one particular type 
of dispute, no concomitant agreement is apparent, either from the text of the 
Declaration or from the records of its drafting and adoption, that that is the 
only kind of dispute - besides those described in articles 33(1) and 39 - which 
the Charter requires States to take action to resolve. 

(e) Conclusions 

Examination of the attitudes which States have evinced in recent years in the 
General Assembly and in the Special Committee on the Charter regarding the 
scope of the obligation which the Charter imposes on States to take action to 
resolve their disputes, therefore, reveals the existence of an agreement among 
the States Members of the United Nations that that obligation applies not only 
to the category of disputes which is described in article 33(1) of the Charter, 
but also to that which is described in article l(1): namely, those disputes 
which manifest some degree of potential to develop into threats to the peace, 
even if that potential is not of so high a degree as to amount to a likelihood. 
Whatever the proper interpretation of the Charter might be, that agreement has 
definitively established this to be its effect - provided that the existence of that 
agreement is not controverted by any further evidence which might be found 
of the attitudes which States have adopted on this point. 

Similarly, that the obligation which the Charter imposes on States to take 
action to resolve their disputes applies also to disputes which are of the type 
described in article 39 of the Charter has been authoritatively established as  a 
result of the agreement to this effect which has emerged in the practice of the 
States Members of the United ~ a t i o n s . ~ ~ ~  

However, it would be to place excessive weight on this evidence to infer 
from it that all or most of the States which supported or acquiesced in the 
adoption of the Declaration shared a conviction that the obligation under the 
Charter to take action to settle disputes applies to disputes which do not manifest 
any potential whatsoever to threaten the peace - all the more so, given the strong 
opposition which was made manifest only a few years beforehand, during the 
drafting of the Manila Declaration and the early stages of the preparation of the 
UN Handbook, to the view that States are required to take action to settle all of 
their disputes. 

350 It would only support such an interpretation of article 2(3) if it were the case 
that, if article 2(3) required States to take action to resolve their disputes, it 
necessarily made that obligation applicable to disputes of all types, without 
exception. This is not so: see text at n 184, above. 

351 See text at n 213, above, and n 213 itself. 
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In contrast, there i s  among States a marked division of opinion a s  to 
whether o r  not that obligation extends beyond disputes of the types described 
in articles 1(1), 33(1) and 39 of the Charter s o  a s  t o  embrace disputes which d o  
not pose any problems, whether actual, imminent o r  potential, for the 
maintenance of peace. That being so, whether the Charter requires of States 
that they take action to settle all of the disputes which fall outside the scope of 
those three provisions, whether it requires them to take action t o  settle only 
one or  more particular categories from among that vast range of disputes,352 or  
whether it is the case that it does not require of States that they take any action 
at all t o  resolve disputes which exhibit n o  potential to  threaten the peace i s  a 
question the answer to  which must be  sought elsewhere than in the attitudes 
which have s o  far been adopted by the States Members  of the United Nations. 
T h e  most that can be  said i s  that the study of those attitudes which has  been 
undertaken here has failed to reveal any evidence of a general agreement the 
effect of which might be to  exclude any of these three possibilities.353 

352 Rather oddly, in spite of the strength of the interests which States share that 
disputes of these types should be resolved, no direct evidence may be found of 
States adopting the position that the Charter requires action to be taken to resolve 
disputes whose nature it is to impede the establishment or disrupt the 
maintenance of friendly, neighbourly and cooperative relations - though see 
para 1 of Section I of the Manila Declaration, relating to the prevention of 
disputes (discussed in the text at nn 111-112, above). 

As has already been observed (see text following n 263, above), para 3 of the 
Declaration on the Deepening and Consolidation of International DBtente 
announces the "determination" of the States Members of the United Nations to 
take action to settle international problems and remove the causes of tension in 
order to facilitate the development of their mutual relations "in the direction of 
co-operation and friendship". Moreover, para 10 of that instrument affirms that 
the "principle" which is proclaimed in para 3 "derive[s] from the Charter". 
However, para 3 does not make clear the types of "problems" and the sorts of 
"causes of tension" the settlement and removal of which are needed if 
international relations are to develop in the direction described. Moreover, the 
debates relating to the preparation of this instrument and its adoption by the 
General Assembly contain no statement which is clearly to the effect that the 
Charter requires States to take action to resolve disputes which are apt to impede 
"co-operation and friendship" between them. That being so, the only conclusion 
which may safely be drawn from the adoption of the Declaration is that States 
consider it desirable that action is taken to resolve certain, undefined, types of 
disputes in order to facilitate realisation of the objective of developing 
international "co-operation and friendship" (cf Resolution 1301(XIII), discussed 
in the text at n 110, above, and in n 110 itself). Moreover, although some States 
remarked that the Declaration restates obligations which are imposed on States 
by the Charter (for example: the GDR, AlC.1132PV.6, p 12; and Sri Lanka, 
NC.1132ffV.5, p 16), certain of the "principles ... deriv[ing] from the Charter" 
which it proclaims, such as those set forth in paras 2 and 4, are no more than 
statements of desirable conduct. 

353 If the obligation which is imposed on States by the Charter is in fact limited to 
disputes which are of the types described in articles 1(1), 33(1) and 39 of the 
Charter, it might, nevertheless, be the case that general customary international 
law requires States to act to settle all, or at least some, of the disputes which fall 
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V. The Jurisprudence of the International Court of Justice 

The International Court of Justice has on three occasions addressed the issue 
of the scope of the obligation to take action to settle disputes. The first of these 
was its judgment in the North Sea Continental Shelf cases.354 The 
International Court there held that two States which wish to delimit the 
boundary between the areas of the continental shelf over which they each 
exercise jurisdiction are under an obligation to enter into negotiations, at the 
request of one of their number, with a view to arriving at an agreement which 
will effect that delimitation.355 The court considered this rule of customary 
international law to have developed as a result of the attitudes which States 
had adopted, &om the time when the juridical idea of the continental shelf had 
first emerged, regarding the manner in which the delimitation of continental 
shelf areas should be carried out.356 However, the court went on to affirm that 
Ulis obligation has a further, more general juridical basis: 

... this obligation merely constitutes a special application of a principle which 
underlies all international relations, and which is moreover recognized in 
Article 33 of the Charter of the United Nations as one of the methods for the 
peaceful settlement of international disputes.3S7 

The court thus considered that the obligation to negotiate which is 
incumbent on States wishing to delimit the boundary between their continental 
shelves represents but a particular application of a more general principle of 
international law. Unfortunately, the court did not spell out the content of this 
principle. The reference to article 33 of the Charter which appears in the 
passage just quoted is not made for the purpose of specifying the source of that 
principle, nor for the purpose of detailing a particular instance in which it is 
recognised, but, rather, to attest to the fact that negotiations are recognised as 
"one of the methods" for resolving disputes between Nevertheless, 

outside the bounds of those three categories. However, there is very little 
evidence as to what States consider the position at custom to be. Only two 
statements may be found unequivocally relating to the extent of the obligation 
which is incumbent on States "under international law", rather than under the 
Charter. Moreover, one of these statements does not specify the source of 
international law concerned, so it is in fact possible that it is the Charter to which 
reference is being made, rather than custom; and the other refers to the General 
Treaty for the Renunciation of War (n 157 above), rather than to custom as such. 
See n 311, above. 

354 North Sea Continental Shelf (Federal Republic of GermanyIDenmark; Federal 
Republic of GermanylNetherlands), ICJ Rep 1969, p 4. 

355 Paragraph 85(a). 
356 Paragraphs 85 and 86. In the instant case, the parties to the litigation had also 

assumed treaty obligations to this effect: para 86. 
357 Paragraph 86. 
358 The grammar of the part of the sentence which is quoted in the text is confused, 

to say the least. The relative pronoun "which" does not refer to "this obligation"; 
nor does it refer to the words "the obligation to negotiate" which appear in the 
part of the sentence which precedes that quoted in the text. Rather, it refers to 
that particular method for settling disputes which is constituted by 
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the fact that reference is made to article 33, together with the fact that 
negotiations are mentioned, both in the sentence quoted above and in that 
which immediately follows, in their capacity as one of the methods available 
for the peaceful settlement of disputes, indicate that the general principle to 
which the court refers is the principle of the peaceful settlement of disputes, 
and, in particular, the principle that the parties to a dispute must take action for 
the purpose of resolving the differences which have arisen between them.359 

That this is, indeed, the case was confirmed by the court five years later in 
its judgments in the two Fisheries Jurisdiction cases.360 In those cases, the 
court again identified the existence at customary international law of an 
obligation to negotiate with a view to reaching agreement: specifically, an 
obligation which is incumbent on States exploiting a high seas fishery, once 
the interests of conservation require a ceiling to be set to its exploitation, to 
enter into negotiations at the request of one of their number with a view to 
concluding an agreement on the limits which should be set to the catch which 
each of those States might take from that fishery.361 The court thought the 
existence of this obligation, which flowed from the very nature of the legal 
rights involved,362 was evidenced by the attitudes which States had adopted in 
recent years as to the law regulating the management of high seas fisheries.363 
However, the court proceeded once more, as in the Nortlr Sea cases, to 
attribute a more general legal basis to the obligation which it had identified. 
Citing in support the passage from its judgment in the North Sea cases which 
has been quoted above?64 the court remarked that the obligation to negotiate 
for an agreement on the conservation of high seas fisheries "corresponds to the 
Principles and provisions of the Charter of the United Nations concerning the 

"negotiations", as the sentence following that quoted in the text confirms. Yet the 
word "negotiations" does not appear in either the main or the subsidiary clauses 
of either the first or the second part of the sentence quoted in the text. There is in 
that sentence, therefore, no noun to which the relative pronoun "which" can refer. 
It should be added that the English text of the judgment is authentic: para 101, in 
fine. 

359 Although this inference may be correct, some doubt may, nonetheless, be felt 
about the soundness of the court's reasoning. The obligation to enter into 
negotiations in order to reach agreement on a delimitation falls to be performed 
by States whose continental shelves are contiguous once one of them makes 
known to the other its desire to delimit a common boundary between those 
continental shelves. Yet no dispute need then exist between those States 
regarding what that boundary should be - nor, indeed, need any ever 
subsequently arise during the course of the ensuing negotiations. 

360 Fisheries Jurisdiction (United Kingdom v Iceland), n 1 above; and Fisheries 
Jlrrisdiction (Federal Replrblic of Germany v Iceland), Merits, ICJ Rep 1974, 
p 175. 

361 Paragraphs 73, 75, 78 and 79(3) and (4) and paras 65, 67, 69 and 77(3) and (4), 
respectively. 

362 Paragraphs 74 and 75 and paras 66 and 67, respectively. 
363 Paragraph 74 and para 66, respectively. 
364 At n 357. 
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peaceful settlement of disputes".365 The court thus indicated that that 
obligation, and, likewise, the obligation of negotiation which it found in the 
North Sea cases, represent specific applications of the general obligation 
which is incumbent on the States party to a dispute to take action with a view 
to resolving their differences.366 Indeed, in one of the two Fisheries 
Jurisdiction cases, the court described the obligation to negotiate for an 
agreement on fishery conservation a s  "the obligation to seek a solution of the 
dispute by peaceful means".367 

In the North Sea cases, the International Court did not specify the precise 
juridical basis of the "principle which underlies all international relations" to 
which it referred. It is, therefore, not immediately clear whether it considered 
that principle to derive from the Charter or from customary international law - 
or, indeed, from some other juridical source. However, in the two Fisheries 
Jurisdiction cases, the court, in explaining and applying its earlier judgment, 
identified the source of that principle as "the Principles and provisions of the 
Charter".368 

Furthermore, the manner in which the court applied that principle in both 
the North Sea and the Fishery Jurisdiction cases indicates that it was the 
court's opinion that the duty to take action to settle disputes which is imposed 
on States by the Charter applies to disputes of all types, and not just to those 
which exhibit the potential to threaten the peace. The specific obligations 
which the court there identified were said to apply whenever the continental 
shelves of neighbouring States fall to be delimited or the need to conserve a 
high seas fishery demands that a limit be set to its exploitation. Of course, 
disputes relating to those issues may take on such a nature that they manifest a 
potential to give rise to a threat to the peace. Indeed, they may even present an 
imminent threat to the peace, as the events of 1972 and 1973 relating to 
Iceland's coastal fisheries themselves graphically exemplify.369 However, 
there is clearly no inevitability that this will occur - nor, for that matter, that 
disputes on those issues will even serve to impede or disrupt friendly and 

365 Paragraph 75 and para 67, respectively. 
366 The comment made in n 359, above, is equally applicable here, mutatis 

mutandis. 
367 (United Kingdom v Iceland), at para 76. See also ibid, at para 77. 
368 Loc cit above (n 365). 
369 Keesing's Contemporary Archives, pp 25871B-25875B, 26028A-26030B and 

26237A-B. Note also the allusion of the court in the (United Kingdom v Iceland) 
case to the "friction" which "reactivation" of the dispute between those States 
might engender: para 77. 

Disputes regarding the delimitation of the continental shelf may equally well 
take on a "dangerous" character, as did the dispute behveen Greece and Turkey 
regarding the delimitation of the continental shelf in the Aegean Sea: ibid, 
pp 27987A-2798SB and 35128B-35129B; and Repertoire of Practice of the 
Security Council, Supplement for 1975-1980, ST/PSCA/l/Add. 8, p 294; and 
note Security Council Resolution 395 (1976). 
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cooperative relations between the parties.370 That being so, and given that the 
specific obligations identified by the court were treated as being but particular 
applications of the general duty which the Charter imposes on States to take 
action to settle their disputes, the court must have assumed that general duty to 
apply, just as much as the specific obligations, to any dispute which might 
arise concerning the delimitation of the continental shelf or the conservation of 
high seas fisheries; and, since that general duty obviously is not limited to 
disputes which concern certain particular issues only, the court must, 
therefore, have assumed it to extend to all disputes, whatever their nature and 
regardless of whether or not they manifest any potential to endanger the 
peace .371 

While it did not directly address the scope of the obligation under the 
Charter, the International Court of Justice, in its judgment in the Nicaragua 
case,372 affirmed that this is, indeed, the scope of the parallel obligation which 
is imposed on States by general customary international law. Having found the 
United States of America to have violated "a number of principles of 
customary international law", the court there recalled: 

... a further principle of international Ian', one which is complementary to the 
principles of a prohibitive nature examined above, and respect for which is 
essential in the world of today: the principle that the parties to any dispute, 
particularly any dispute the continuance of which is likely to endanger the 
maintenance of international peace and security, should seek a solution by 
peaceful means. Enshrined in Article 33 of the United Nations Charter, which 
also indicates a number of peaceful means which are available, this principle 
has also the status of customary 

This represents the most explicit treatment which the issue has received to 
date from the International Court. Nevertheless, considerable doubts must be 
entertained as to the court's conclusions. There can be little doubt that States 
are required by general customary international law, as much as by the 
Charter, to take action to settle at least certain of the disputes to which they 
might be party. However, to establish the precise categories of disputes which 

370 Cf the opinion of Bilder that the judgments in the Fisheries Jurisdiction cases 
support only the proposition that States are under an obligation to take action to 
resolve their differences if the dispute between them can be described as 
"significant": n 16 above, p 12 (emphasis in original). 

371 Considered as a whole, therefore, the judgments of the court in the two Fisheries 
Jurisdiction cases negative any inference which might otherwise be drawn from 
the statement of the court in the Fisheries Jurisdiction (United Kingdom v 
Iceland) case which is quoted in n 113, above, to the effect that the obligation to 
take action to resolve disputes which is imposed by the Charter applies-only to 
those disputes which manifest some potential to threaten the peace. 

372 Note 12 above. 
373 Paragraph 290 (emphasis added). The second of the two sentences quoted in the 

text removes any doubt which might otherwise have been prompted by the use of 
the word "should" that the court is referring not to a legal obligation, but to a 
standard of recommended good practice only. See also para 291, in fine, and 
para 292(16). 
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fall within the scope of that obligation would require the most careful 
examination of an immense amount of State practice.374 Yet there is no 
indication that the court undertook any such survey. This is, of course, hardly 
surprising. The disputes which existed between Nicaragua and the United 
States had already given rise to breaches both of the principle of non- 
intervention and of the principle of refraining from the threat or use of force375 
and those breaches were still continuing at the date on which the court handed 
down its judgment.376 Those disputes were, therefore, at the very least, of a 
type which actually "endanger[ed] international peace and security";377 and, 
whatever might be the scope of the obligation at customary law to take action 
to resolve disputes, it must, if it applies to any disputes at all, embrace those 
which are marked by such an extreme degree of seriousness as that. 
Consequently, it was quite unnecessary for the court to ascertain whether or 
not that obligation extends to disputes of all kinds, without qualification or 
limit. 

For the same reason, it was not necessary for the court to pronounce on the 
precise scope of the obligation to act to settle disputes which is imposed on 
States by the Charter. The court, nonetheless, made certain observations 
touching upon that subject which call for comment. Most notably, in the 
passage quoted above, the court remarked that "the principle that the parties to 
any dispute ... should seek a solution" of their differences is "[elnshrined in 
Article 33 of the ... Charter".378 However, that such a proposition is 
"enshrined" in article 33 is something which it is difficult to accept;379 for the 
obligation which that provision sets forth is not expressed in terms which are 
applicable to all disputes, but solely to those which are of a special and 
particular character. On the other hand, it is difficult to understand this passage 
of the court's judgment on the assumption that the court considered the Charter 
to require States to settle only those disputes which are of the type described 
in article 33(1). The court assumes an equivalence between the position which 
prevails under the Charter and that which prevails under custom. Thus, the 
principle which is "enshrined" in the Charter is said "also" to have the status 
of customary law. Since the obligation under customary law is said to be all- 

374 For further comment on this point, see text at nn 386-390, below. 
375 Paragraphs 227,228,238,242 and 292(3), (4) and (6). 
376 Keesing's Contemporary Archives, pp 34547A-34548B. 
377 The fifth preambular paragraph of General Assembly Resolution 38/10. Note 

also the seventh, eighth and ninth preambular paragraphs and paras 3 and 4 of 
that resolution. See also: the seventh preambular paragraph of General Assembly 
Resolution 41/37 (note also the eighth and eleventh preambular paragraphs); and 
the third preambular paragraph of Security Council Resolution 530 (1983); and 
note para 4 of Security Council Resolution 637 (1989). 

378 The court also observes in para 291 that the two litigants are required by the 
"letter and the spirit of the United Nations Charter" to endeavour to settle the 
disputes between them. However, in view of the nature of those disputes (see 
text at nn 375-377, above), that observation is quite uncontroversial. 

379 The authentic text of the judgment is in English: para 292, in fine. 
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embracing in its scope, the same proposition would seem to be advanced 
regarding the position under the It must, therefore, be concluded 
that it is unclear exactly what assumption the court entertained regarding the 
scope of the obligation to take action to settle disputes which is imposed by 
the 

VI. Conclusions 

The following conclusions may be drawn as to the categories of disputes 
whose settlement the Charter requires States to seek. 

Unquestionably, the Charter requires of States that they take action to 
resolve those disputes between them which exhibit the characteristics 
described in article 33(1). That much is clear from the text of article 33(1) 
itself. 

The attitudes which have been evinced by the States Members of the 
United Nations regarding the interpretation of the Charter evidence the 
existence among them of agreements that the Charter obligates States to take 
action to resolve two further categories of disputes, in addition to that 
described in article 33(1). 

In particular, the practice of the organs of the United Nations evidences 
that there is a shared assumption among Member States that the obligation 
which the Charter imposes on disputants to take action to resolve their 
differences extends beyond the category of disputes described in article 33(1) 
to embrace disputes which are of a more serious character still: namely, those 
which exhibit the characteristics described in article 39. 

380 This is so, whether the assumption which the court makes regarding the scope of 
the obligation at customary law is sound or not. 

381 Whichever of the two assumptions described in the text the court might have 
entertained, some sense, but only partial, can be made of the word "enshrined". 
Were article 2(3) of the Charter to require States to take action to settle any 
dispute which might arise between them, article 33(1) would, nonetheless, be the 
provision of the Charter which sets forth in the most clear terms that particular 
obligation among those which derive from the principle of the peaceful 
settlement of disputes as it is articulated in article 2(3). Consequently, even 
though it relates to certain disputes only, article 33 might be said best to 
"enshrine" the obligation to take action to settle disputes. Conversely, were the 
Charter to require States to take action to resolve only those disputes which are 
of the type described in article 33(1), whereas customary law required them to 
take such action in respect of all their disputes, article 33(1), although it would 
not accurately restate the latter obligation in all its aspects, would, nevertheless, 
enshrine an application of it to disputes of the particular type with which it deals. 
The statement in the first of the two sentences quoted in the text - that States are 
required to seek a solution to "any dispute, particularly any dispute the 
continuance of which is likely to endanger the maintenance of international peace 
and security" - might possibly indicate that the court cited article 33(1), not as 
accurately restating the obligation in all its aspects, but as making an explicit 
application of it to a particular category of disputes. 
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Similarly, the approval by the General Assembly in 1988 of the 
Declaration on the Prevention and Removal of Disputes and Situations which 
may Threaten International Peace and Security and on the Role of the United 
Nations in this Field provides good evidence that States Members of the 
United Nations are of the opinion that parties to a dispute which exhibits some 
degree of potential to develop into a threat to the peace are required by the 
Charter to take action to resolve their differences, even though the degree of 
probability that that potential may be realised and the dispute give rise to a 
threat to the peace i s  less than that which a dispute must exhibit if it is to fall 
within the ambit of article 33(1). 

Whatever the position might have been under the Charter, had agreement 
on these two points not existed, the effect of these agreements - assuming that 
the practice of States outside the United Nations is not apt to controvert their 
existence382 - is to establish authoritatively that the Charter imposes on States 
an obligation to take action to resolve a dispute if it is of the type described in 
article 39 or if it is of the type described in article l(1) of the Charter, just as 
much as if it is of the type described in article 33(1). 

Beyond this point, the effect of the Charter is less clear. Certainly, 
article 2(3) is formulated in such a way as to admit of the possibility that it 
imposes on States an obligation to take action to resolve not only the three 
categories of disputes described in articles 1(1), 33(1) and 39, but other 
categories of disputes, too. Indeed, it may be understood to require States to 
take action to resolve any dispute which might arise between them, whatever 
its character might be and regardless of its degree of seriousness or triviality. 
Admittedly, read in isolation, article 2(3) equally admits of the interpretation 
that it does not impose on States an obligation to take any action at all to settle 
any disputes. However, that that is in fact the effect of article 2(3) is 
something which it is difficult to sustain. A strong indication that article 2(3) 
requires of States that they take action to resolve at least certain of their 
disputes - namely, those of the types described in articles 33(1) and 39 - is 
afforded by article 33(1). Furthermore, given that the Charter has been 
authoritatively interpreted by the Members of the United Nations to impose an 
obligation to take action to resolve disputes of the types described in 
articles l(1) and 39, article 2(3) should be understood to impose that 
obligation, there being no other provision of the Charter which could be its 
source. 

Although article 2(3) should, therefore, be understood to require States to 
take action to resolve the three categories of disputes described in articles 1(1), 
33(1) and 39 of the Charter, that provision is so  formulated that it may just as 
well be understood to make that obligation applicable solely to disputes of 
those three types as it may to extend it to embrace other, additional categories 
of disputes. Moreover, no other provision of the Charter is so  framed as to 
preclude either of these two possibilities. 

382 See text at nn 384-390, below. 
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The effect of the dispositive provisions of the Charter, read on their own, 
is, therefore, uncertain. In marked contrast, the objects and purposes of the 
Charter which are announced in its preamble and proclaimed in article 1 afford 
a strong indication that article 2(3) should be understood to impose on States 
an obligation to take action to resolve not just those disputes which are of the 
types described in article 1(1), 33(1) and 39, but other, further categories of 
disputes, too. Most forcefully of all, they militate in favour of the extension of 
that obligation to those disputes which are apt to impede the establishment or 
disrupt the maintenance of friendly, good neighbourly and cooperative 
relations between the disputants. This category of disputes, like those 
described in articles 1(1), 33(1) and 39 of the Charter, is likely to be 
numerically quite small. However, the objects and purposes proclaimed in its 
preamble may also suggest that the Charter should be understood to require 
States to take action to settle any dispute which might arise between them, no 
matter what its nature might be. Some hesitation might well be felt regarding 
this proposition. Nevertheless, several dicta of the International Court of 
Justice suggest that this is, indeed, the effect of article 2(3). 

Notwithstanding this body of evidence that the Charter requires States to 
take action to resolve all of their disputes, there must be some doubt that this 
is so, given the opinions which States expressed on this issue during the 
preparation of the Manila Declaration on the Peaceful Settlement of 
International Disputes. During the preparation of that document, the view was 
quite widely shared among States that the obligation to take action to resolve 
disputes which is incumbent on States by virtue of the Charter, although it 
may embrace the three categories of disputes described in articles 1(1), 33(1) 
and 39, does not extend beyond them to encompass disputes which exhibit no 
potential whatsoever to threaten the peace. The fact that a significant 
proportion of the States Members of the United Nations are of this opinion383 
certainly makes it more difficult to sustain the conclusion that the Charter 
requires States to take action to settle disputes which are not of the types 
described in articles 1(1), 33(1) and 39. Nevertheless, since this opinion is not 
held by the generality of States Members of the United Nations, it cannot be 
said that an agreement has emerged the effect of which is to establish 
authoritatively that the obligation imposed by the Charter is limited 
exclusively to disputes of the types described in articles 1(1), 33(1) and 39. 

The possibility, therefore, remains open that the Charter does place States 
under an obligation to take action to settle at least certain disputes outside 
those three categories - in particular, those which impede the establishment or 
disrupt the maintenance of friendly, good neighbourly and cooperative 
relations. The possibility even remains open that the Charter requires States to 
act to settle every dispute between them. Indeed, there is a widespread current 

383 Assuming that it is still widely shared. The position taken by certain States 
regarding the scope of the UN Handbook on the Peaceful Settlement of Disputes 
between States indicates that it is: see text at nn 331-336, above. 
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of opinion among States, directly opposed to that just described, that the 
Charter does obligate States to take action to settle all of their disputes. The 
existence of this body of thinking may tend to confirm the conclusion which is 
suggested by the objects and purposes of the Charter and by dicta of the 
International Court. 

It is, therefore, possible to draw the conclusion that the Charter imposes on 
the States party to every dispute a duty to take action to settle the differences 
between them. Without a more extensive examination of State practice, 
though, such a conclusion must remain tentative After all, one of the 
best indications of the scope of an obligation which is imposed by a treaty is 
typically not the opinions which States have expressed on that issue when 
considering it generally and in the abstract, but, rather, the attitudes which 
they have adopted when faced with actual, concrete problems which have 
called for a decision to be taken as to whether the obligation applies to them or 
not.385 However, in the case of the obligation to take action to settle disputes, 
any inquiry into the conduct of States on such occasions is not only likely to 
be extremely difficult to conduct, but the evidence which it would yield would 
also be likely to prove resistant to fruitful analysis. 

A thorough-going attempt to ascertain States' attitudes regarding the scope 
of the obligation imposed by the Charter would require detailed examination 
of their conduct with regard to an adequate and representative sample of 
disputes. Even if such an inquiry were to be limited to a cross-section of those 
disputes which have arisen during the last decade, it would remain a 
Herculean task. It would also be one most difficult to complete; for much of 
the evidence relating to the positions which States have adopted regarding the 
settlement of disputes is likely, for a variety of reasons, to be inaccessible.386 

384 It has been assumed that the practice of States in settling their disputes does not 
diverge so extensively from the conduct which is required of them that it is apt to 
put an end to the very existence of any obligation to act to settle their disputes 
which might otherwise have been imposed on them by the Charter. The 
contention has been made that frequent violation of that obligation has weakened 
its moral and political force, if it has not put an end to its very juridical 
existence: Surinam, A/35/391/Add. 1, p 5 at para 3, and AIC.6140lSR.43, 
para 26. However, the fact that an obligation is frequently violated does not, by 
itself, bring its existence to an end: see the Nicaragua case, n 12 above, at 
paras 186, 202 and 206-207. Potentially more destructive of an obligation is 
frequent failure by those States which are vested with the right to require its 
performance to protest its breach and demand its due discharge. The contention 
has, indeed, been made that failure to do this is so widespread in the case of the 
obligation to take action to resolve disputes that the existence of that obligation 
must be open to doubt: see Henkin L, Pugh RC, Schachter 0, and Smit H, 
International Law: Cases and Materials, 2nd ed (1986), p 677. It is beyond the 
scope of the present study to examine whether or not this is so. 

385 See n 348, above. 
386 For example, the relative unimportance of many disputes is likely to mean that 

information relating to them is not published in digests or annual collections of 
State practice. In other cases, the sensitivity of the dispute is likely to make it 
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More problematic still, though, would likely be the task of interpreting 
such evidence of States' attitudes as research might uncover. 

First of all, certain of the forms which the obligation to take action to settle 
disputes might possibly bear are such as to be likely to make it difficult to 
determine whether or not the conduct of States in relation to a particular 
dispute indicates their opinion that it falls within or without the scope of that 
obligation. So, for example, one possible form which the obligation might bear 
is "multilateral" in nature, the right to require its performance in any given 
case being vested in States which are not party to the dispute, as  well as in 
those that are. The interest which States in general share that breaches of the 
peace not occur certainly suggests that States which are not party to a dispute 
should be vested with a right to require the disputants to comply with their 
obligation to take action to resolve their differences if the dispute between 
them exhibits the potential to develop into a threat to the peace.387 Likewise, 
the interest which all States possess in the prevalence between any two of their 
number of friendly, good neighbourly and cooperative relations warrants 
vesting States other than the disputants with a right to require the latter to take 
action to resolve their differences if the nature of their dispute is  such that it is 
apt to impede the establishment or disrupt the maintenance of relations of that 
type between them. Were this the only form which the obligation to take 
action to settle disputes might bear, it might safely be assumed that, if States 
not party to a dispute were to fail to protest the disputants' omission to take 
action to resolve their differences, it would indicate that those States were of 
the opinion that disputes of the type in hand did not fall within the scope of the 
obligation. However, whatever might be the position in respect of those 
disputes which are a potential threat to the peace or an impediment to 
friendship, good neighbourliness and cooperation, it is probably the case that, 
if States are under an obligation to take action to settle disputes outside those 
categories, the right to require the performance of that obligation is vested in 
the disputants and in the disputants alone - that is, it is probable that the 
obligation is "bilateralised", rather than "multilateral" in nature. That being so, 
it is likely to prove difficult to draw any reliable inferences regarding the 
application of the obligation from the failure of States which are not party to a 
dispute to protest, or otherwise respond to, the fact that the disputants have not 
taken any steps to resolve their differences. With the exception of those 

unlikely that such information will be published. In still other cases, where a 
dispute has not yet been resolved, publication of information regarding the 
positions of the disputants might be withheld on the ground that it would be apt 
to prejudice the chances of reaching a satisfactory settlement. 

387 It is beyond the scope of the present study to examine whether this right should 
be vested in States in general or whether it should be vested in some other entity 
which is not a party to the dispute in hand. However, it may be observed that 
article 33(2) of the Charter indicates that, at least in the case of those disputes 
which are of the type described in article 33(1), the right to the performance of 
the obligation to take action for their settlement is vested in the United Nations 
itself. 
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disputes which, if they attract the obligation, are probably subject to it in its 
"multilateral" form, any such failure might just as well be explained on the 
ground that "third" States do not have any right to require the disputants to 
discharge their duty to take steps to resolve their differences as it might on the 
ground that parties to disputes of the type in hand are under no obligation 
whatsoever to take action to that end. 

Difficulties in evaluating the conduct of States may also arise as a result of 
the fact that there are various possible moments at which the obligation to take 
action for the settlement of a dispute may first fall to be performed. Certainly, 
one possible form which the obligation might take is to require of States that 
they commence action to settle their differences immediately that they find 
themselves in dispute. The urgency of the interest that breaches of the peace 
not occur certainly militates strongly in favour of the obligation taking such a 
form in the case of disputes which are a potential threat to the peace.388 Were 
that the only form which the obligation might take, any failure on the part of 
the disputants to take steps to resolve their differences, particularly if it were 
combined with a failure to criticise each other for that omission, would tend to 
indicate that they were of the opinion that the obligation did not apply to 
disputes of the type in hand. However, the possibility also exists that a 
disputant is duty-bound to take steps to resolve a dispute only if, and from the 
moment that, the other party to the dispute has demanded such action of it. 
Indeed, whatever might be the form which the obligation might take in the 
case of disputes which pose a potential threat to the peace or are an 
impediment to friendship, good neighbourliness and cooperation, it is probably 
the case that, if the obligation applies to disputes of other, less serious, types, 
it is this, latter, form that it takes.389 That being so, it may well prove difficult 
to draw any reliable inferences as to the opinions which are held by the parties 
to a dispute regarding the application of the obligation to take action to settle 
disputes: any failure on the part of the disputants to take steps to resolve their 
differences, if it is  coupled with the absence of any reaction on the part of each 
disputant to the failure of the other so to act, might spring from the fact neither 
party has invoked its right to require the other to take action to resolve the 
dispute between them just as well as it might from the fact that both of them 
consider the obligation to take such action not to apply to disputes of the type 
in hand. 

Further, additional difficulties are likely to be posed by the reluctance 
which States are likely to have in invoking the obligation and demanding of 

388 Article 33(2) of the Charter indicates that the United Nations may require States 
to initiate action to that end immediately that a dispute between them exhibits the 
characteristics described in article 33(1). 

389 This is certainly the form which is possessed by the obligation incumbent on 
States exploiting a high seas fishery to negotiate for an agreement regarding the 
conservation and allocation of its stock: Fisheries Jurisdiction case, n 1 above, at 
para 77. See also the Case concerning claims arising out of decisions of the 
Mixed Graeco-German Arbitral Tribunal, n 25 above, at para 86(3). 
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each other its due performance. In the absence of any pre-existing agreement 
to employ a specific procedure for settling disputes of the type in hand, a State 
which is  party to a dispute will need to obtain from the other party its 
agreement to the use of a particular means or method for settling the dispute, if 
the differences between them are to be resolved. Moreover, most of the 
procedures which might be employed to promote the resolution of disputes 
depend for their efficacy upon the active cooperation of both of the disputants. 
Consequently, a State which is party to a dispute is likely to prefer to adopt an 
attitude of cooperation, rather than confrontation, if it wishes to secure the 
participation of the other party in a meaningful common effort to resolve their 
differences. That being so, it is likely to try to avoid invoking any legal right 
which it might enjoy to require of the other party that it join with it in taking 
action to resolve the dispute. It is more likely, instead, to seek to induce that 
State into taking such action by means of persuasion and reason. This is not to 
doubt the utility of any obligation which might be incumbent on States to take 
action to resolve their disputes; but it does entail that the conduct of States 
may well bear scant witness to any opinion which they might entertain that the 
obligation applies to a particular dispute between them. 

Once more, the possibility that such a step might harden, rather than 
change, the attitude of a recalcitrant State is likely to lead States which are not 
party to a dispute to refrain from protesting the failure of States to comply 
with any obligation which might be incumbent on them to take action to 
resolve their differences. Likewise, in so far as  they might be vested with a 
legal right to the performance of that obligation, the possibility that such 
action might be counter-productive is likely to make third States reticent 
about invoking that right. The probability is that they will prefer to rely either 
upon quiet diplomacy or else upon exhortation and encouragement. That 
possibility is likely to give rise to problems identical to those just described in 
inferring from the conduct of States which are not party to a dispute their 
opinions as  to whether or not the obligation to take action to settle disputes 
applies to that dispute. 

These difficulties and others390 are likely to confront any serious attempt 
to ascertain from the practice which States have followed in dealing (or not) 

390 So, for example, even though one State may take counter-measures against 
another State which has failed to take steps to resolve a dispute between them, it 
may well be difficult to determine whether the State taking those measures 
considers them to be justified on the ground that the other State is duty-bound to 
take action to settle the dispute concerned. Those counter-measures might 
equally well be justified on the sole ground that, in so far as the dispute remains 
unsettled, the claims which the State taking them has made of the other State 
remain unsatisfied. It would only be otherwise if those counter-measures 
consisted in reprisals and the claim which was made by the State taking them and 
which gave rise to the dispute was not directed to securing respect for its 
allegedly lawful rights. In that case, the counter-measures in question could have 
no other justification than the enforcement of an obligation to take action to 
resolve the dispute in hand. 
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with actual disputes the opinions which they hold regarding the categories of 
disputes which the Charter requires States to take action to settle. 
Nevertheless, and however awkward they might make the task, these 
difficulties should not discourage such inquiry. 

The "peaceful settlement of disputes"391 is described by the Helsinki Final 
Act of the Conference on Security and Cooperation in Europe as a principle 
"of primary significance", together with such other fundamental principles of 
international law as "refraining from the threat or use of force", "respect for 
human rights and fundamental freedoms" and the "equal rights and self- 
determination of peoples".392 Indeed, the Friendly Relations Declaration 
characterises it as "equally essential" as the principle of refraining from the 
threat or use of force393 - an assessment echoed by the Stockholm Conference 
on Confidence- and Security-Building Measures and Disarmament in Europe, 
which declared that those two principles are "both essential factors for the 
maintenance and consolidation of peace and security".394 The Concluding 

391 In each of the documents cited in the text following this note it is clear from the 
context that allusion is being made, at least in part, to that aspect of the principle 
which is constituted by the obligation to take action to resolve disputes. 

392 See the fifth preambular paragraph of the "Declaration on Principles Guiding 
Relations between Participating States" in the Helsinki Final Act (n 163 above). 
That the principle enjoys such a status has been reiterated in a number of 
documents which have been adopted since the Helsinki Conference at meetings 
of the Conference on Security and Cooperation in Europe. See, in particular: 
para20 of the Document of the Stockholm Conference on Confidence- and 
Security-Building Measures and Disarmament in Europe (n 158 above); para 1 
of the heading "Principles" in the Concluding Document of the Vienna Follow- 
up Meeting (n 101 above); and the second preambular paragraph of the 
"Introduction" of the Report of the Valletta 1991 Meeting on Peaceful Settlement 
of Disputes (n 9 above). The first preambular paragraph of the Introduction of 
the last document describes the principle as "one of the cornerstones of the 
CSCE process". Cf Nicaragua's description of the principle as "one of the main 
pillars of the Charter" and a "cornerstone of international law": NC.6142lSR.26, 
para 51. 

393 See the Declaration's eleventh preambular paragraph. For further descriptions of 
the relationship between these two principles, see text at nn 188-189, above, and 
accompanying notes. 

394 Document of the Stockholm Conference on Confidence- and Security-Building 
Measures and Disarmament in Europe (n 158 above) at para 17. Affirmations of 
the important role which is played by the principle in promoting the maintenance 
of international peace and security are legion. Thus, the principle has variously 
been described as a "pre-requisite" of (Romania, A/C.6/37/SR.20, paras 24 and 
30; Surinam, N3513911Add. 1, p 5 at para 2; Yugoslavia, AlC.6/39/SR.31, para 
58), as "essential" to (Ecuador, A/C.6/35/SR.39, para 18; Romania, N431530, 
p 8  at para 22), as "necessary" for (China, AIC.6143lSR.17, para 10) as 
"fundamental" to (Colombia, A/44/460/Add. 1, p 2 at para 1; Ecuador, 
A/35/391/Add. 1, p 2 at para 1; Ghana, AlC.6142lSR.28, para 8) and as "the most 
significant factor" in (Afghanistan, A/45/436/Add. 1, p 2 at para 1 )  the 
maintenance of international peace and security. Conversely, the maintenance of 
peace has been described as "dependent" upon (Laos, AlC.6135lSR.43, para 40; 
Romania, AIAC.182lSR.32, para 16), or to be impossible without (Poland, 
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Document of the Vienna Follow-up Meeting of the Conference on Security 
and Cooperation in Europe affirms the importance of the principle in more 
far-reaching terms still, declaring respect for it to be "essential", not only "for 
building confidence and security" between States, but also "for the 
development of their friendly relations and of their co-operation in all 
fields" .395 

In view of the great significance which it, therefore, enjoys,396 it is only 
right that more attention should be given to determining the content and 

NC.6135lSR.41, para 17), observance of the principle. A large number of 
statements may also be found to the effect that the principle and the maintenance 
of international peace and security are closely related to each other: see n 113, 
above. 

395 Note 101 above: para 2 of the heading "Principles". Note also the affirmation by 
the International Court of Justice that respect for the principle is "essential in the 
world of today ": the Nicaragua case, n 12 above, at para 290. 

396 The principle has even been said by some States to constitute a norm of jus 
cogens: Afghanistan, Al451436lAdd. 1, p 2 at para 1; Chile, A/C.1/34PV.47, 
pp21-22, N351391, p 3 at paras 4 and 7, AlC.6135lSR.38, para 12, 
AlC.6137lSR.21, paras 3 and 7, and A/C.6/41/SR.21, para 58; Ecuador, in its 
reservation to article 4 of the Convention on the Law of Treaties (n 115 above) in 
Multilateral Treaties Deposited with the Secretary-General, Status as of 31 
December 1989, STILEGISER.EI8, p 813; Egypt, NC.6135lSR.43, para50; 
Greece, AIC.6134lSR.31, para 2, NC.6136lSR.32, para 9, and, perhaps, 
NC.6143lSR.14, para 70; Honduras, AIC.6134lSR.31, para 13; Jamaica, 
NC.6136lSR.33, para 17; Sri Lanka, NC.6141lSR.20, para 94; Surinam, 
N351391lAdd. 1, p 5 at para 8; Togo, A/C.1/34/PV.48, pp 14-15; Tunisia, 
NC.6137lSR.25, para 13; and Uruguay, NC.6136lSR.29, para 4. 

On closer examination, some of these statements do not employ the notion of 
jus cogens in the sense which it bears in the Vienna Convention on the Law of 
Treaties or in the work of the International Law Commission on State 
responsibility. Rather, they amount to no more than affirmations of the 
undoubted proposition that breach of the principle is an international wrong and 
gives rise to State responsibility. See, for example: certain of the statements 
made by Chile (AIC.1/34lPV.47, p 22, though see also p 21, AlC.6135lSR.38, 
para 12, and NC.6141lSR.21, para 58); and the statement of Uruguay. Moreover, 
of those statements which employ the notion of jus cogens in its more familiar 
sense, some appear to allude simply to that one aspect of the principle which is 
constituted by the obligation not to use non-pacific means to settle a dispute. 
See, for example, the statement of Chile (AJ3.51391, p 3 at paras 3, 6 and 7); and 
note Cassese, n 127 above, p 143. To the extent that this is their purport, such 
statements are uncontroversial; for that aspect of the principle represents no more 
than a particular application of the principle of refraining from the threat or use 
of force, whose status as a norm of jus cogens is undoubted. 

Nevertheless, a number of the statements cited above not only employ the 
notion of jus cogens in the sense which it bears in the law of treaties and the law 
of State responsibility, but also use it to describe that aspect of the principle 
which is constituted by the obligation to take action to settle disputes. See, in 
particular, the statements of Jamaica, Sri Lanka and Surinam; and note the 
statement of Chile (A/C.1/34/PV.47, p 21). That this obligation enjoys the status 
of jus cogens is, however, most unlikely: Charpentier, n 165 above, p 105 - 
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ascertaining the scope of what has hitherto been one of the least studied of the 
fundamental principles of international law. 

though, in so far as it is imposed by the Charter, it does benefit from the 
operation of article 103. 




