
II. Sovereignty, Independence and 
Self-Determination 

Tim Reilly' 

Sovereignty-Proposed Australian Republic and Head of State 

Following are excerpts from a statement by the Prime Minister, Mr Paul 
Keating, to Parliament on 28 September 1993 (House of Representatives, 
Debates, vol 189 (1 993), pp 1 19 1-92): 

Mr Speaker, I also spoke to Prime Minister Major about Australia's 
constitutional arrangements. I said publicly in London that it is not because our 
affections for Britain are reduced or the friendship between us frailer, or our 
respect and admiration for the institutions Britain has bequeathed us in any way 
diminished, that Australia is considering the option of becoming a republic. And 
I also said that our friendship for Britain would be all the stronger for our 
becoming a republic, as any friendship is stronger for being more mature. 

Mr Major-Prime Minister of a Conservative British Government-and Mr 
Hurd, his Foreign Secretary who was on a parallel visit to Australia, both made 
publicly and privately clear that the matter of Australia's constitutional 
arrangements is one for the government, people and parliament of Australia and 
the Queen of Australia. They both assert, quite correctly, that the modem, mature 
relationship between Britain and Australia will remain quite unaffected by our 
moves to become a republic. 

Mr Speaker, I was received by Her Majesty the Queen at Balmoral Castle on 
18 September. In accordance with longstanding convention, the discussion 
between us must remain confidential. But I am able to say I explained to Her 
Majesty that, notwithstanding the deep respect and warm affection felt towards 
her by the Australian people, there was a growing feeling in Australia that 
constitutional changes should be made to allow the appointment of an Australian 
head of state. 

I outlined to Her Majesty the various steps that would be involved in such a 
process, including the need for a referendum to approve constitutional 
amendments. I said the Australian government's view was that, if approved by 
the Australian people at a referendum, it would be appropriate for Australia to 
become a republic by the centenary of federation in 2001. 

I told Her Majesty that, in such a situation, Australia would remain a 
member of the Commonwealth of Nations, and that the Australian people would 
warmly welcome visits to Australia by Her Majesty as head of the 
Commonwealth and as the Queen of the United Kingdom. Her Majesty 
authorised me to say that she would, of course, act on the advice of her 
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Australian ministers, as she always has, and on any decision made by the 
Australian people. 

The issues involved in the creation of a Federal Republic of Australia are 
complex. They require thoughtful and informed debate. But as a result of my 
discussions in Britain it is clear that, whatever the outcome of the debate in 
Australia, whatever the form of constitutional arrangements on which the 
Australian people finally decide, both Her Majesty and the British government 
regard these arrangements, properly, as entirely matters to be decided by the 
Australian people themselves. And it is also clear that the results of any 
constitutional changes are not seen as a threat-and will not threaten-the 
warmth of the relationship between Australia and Britain, or the personal respect 
and affection in which Her Majesty is held. 

It is my government's firm intention to ensure that, throughout the period 
that Australians are debating new constitutional arrangements, our existing links 
with the monarchy are maintained and exercised with dignity and respect. 

On  5 October 1993 the Minister for Foreign Affairs, Senator Gareth Evans, 
responded as  follows to a question without notice on the subject of  an Australian 
Republic (Senate, Debates, vol 160 (1 993), p 1628): 

The Prime Minister received the report, An Australian Republic, The Options- 
An Overview, from the Republic Advisory Committee this morning, and I now 
table that report for the information of honourable senators. 

The report is based on extensive consultations throughout Australia. It is a 
substantial document, thorough, very highly professional and will certainly 
provide an excellent foundation for public debate on this particular subject ... 
The report canvasses a range of practical options for an Australian republic and 
has the unanimous endorsement of the whole committee. 

While recognising that the issue is a complex one, the report clearly 
demonstrates that Australia can become a republic without in any fundamental 
way changing the current system of government. The government does not have 
a timetable for a republic, but it does hope to see, of course, a republican 
structure in place by the turn of the century. It is essential that people have time 
to consider the issues. The report is now being made available to the public to 
provide a factual basis for community debate which must precede any change- 
for, of course, in the end it will be the people who decide whether Australia does 
become a republic. We as a government will be studying the report carefully 
with a view to developing a considered position on the central issues. To this 
end, the Prime Minister is going to establish a small working party of senior 
ministers to consider the issues and to develop a paper for cabinet in the first half 
of next year. 

Draft Declaration on the Rights of Indigenous Peoples-Self- 
determination 

The following is a statement made on 20  July 1993 by M r  Colin Milner on 
behalf o f  the Australian delegation to the Working Group on Indigenous 
Populations o f  the Sub-Commission on Prevention of Discrimination and 
Protection o f  Minorities. (This Sub-Commission was established by the 
Commission on Human Rights under the authority o f  the Economic and Social 
Council of  the United Nations) 
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Madam Chairperson, The Australian Government delegation at this eleventh 
session of the working group welcomes the opportunity to speak on self- 
determination in the draft declaration on the rights of indigenous peoples. We 
wish to state at the outset that we stand by the statement on this subject which 
was made by our delegation to this forum last year. Australia supports the use of 
self-determination language in the draft declaration. 

Our approach coincides with the Australian Government's policy of self- 
determination for Aboriginal and Torres Strait Islander peoples within Australia. 
It is also consistent with our Government's acceptance of all but one of the many 
recommendations of the Royal Commission into Aboriginal deaths in custody, 
which had self-determination as its underlying principle. We recognise that the 
principle of self-determination offers a key to greater recognition of the identity, 
dignity and status of indigenous peoples and has therefore been a fundamental 
issue for their representatives at meetings of this working group. 

We also recognise that, over the years, a number of, although not all, 
representatives of indigenous peoples in this forum have stated that succession is 
not on their agendas. It is clear, however, that where States have a real 
conviction that secession remains on the agendas of indigenous peoples within 
their own borders, they will oppose recognition of a right of self-determination 
in the draft declaration if their own territorial integrity is not protected. Their 
concerns are perfectly understandable to us. But it would be tragic if these 
worries were to lead to such a weakening of the draft declaration that it lost 
much of its credibility with those it is designed to benefit and protect. 

The Vienna Declaration of the recent world conference on human rights 
adopted language on self-determination which referred, in particular, to the 
Declaration on Principles of International Law on Friendly Relations and 
Cooperation among States in accordance with the Charter of the United Nations. 
The Vienna Declaration emphasises the Principle, expressed in the Friendly 
Relations Declaration, that what is said about self-determination "shall not be 
construed as authorising or encouraging any action which would dismember or 
impair, totally or in part, the territorial integrity or political unity of sovereign or 
independent States". The corollary obligations, imposed by the Friendly 
Relations Declaration on States is, in the words of the Vienna Declaration, that 
they conduct themselves, "in compliance with the Principle of Equal Rights and 
Self-Determination of Peoples" and are "thus possessed of a government 
representing the whole people belonging to the territory without distinction of 
any kind". 

As we have previously discussed in this forum, the text of the friendly 
relations declaration offers, in our view, a means of reconciling the principles of 
self-determination, and territorial integrity of states in the draft declaration on 
the rights of indigenous peoples. My delegation believes that an explicit 
reference to language of the kind we have quoted will be needed to maximise the 
expression of the aspirations of indigenous peoples in the draft declaration 
while, at the same time, reassuring States that their territorial integrity is not 
being undermined by the eventual adoption of a text containing self- 
determination language. 

The principle of territorial integrity of States is often viewed with scepticism 
by those who may have suffered at the hands of unjust and unreasonable 
governments. But it may also be seen in a positive light. My delegation believes 
that this sentiment was well expressed by the Secretary-General in his report "An 
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Agenda for Peace" (121471277 and Sl24111, paragraph 17, 17 June 1992) as 
follows: 

The time of absolute and exclusive sovereign ty... has passed; its theory 
was never matched by reality ... Yet if every ethnic, religious or 
linguistic group claimed statehood, there would be no limit to 
fragmentation, and peace, security and economic well-being for all 
would become ever more difficult to achieve. 

It must be questioned whether a State may be peacefully and permanently 
founded in the modem world on a rigid racial or ethnic basis. The economic, 
scientific and technological revolutions of our time are bringing people-and 
peoples-into ever closer contact, as meetings of this working group vividly 
demonstrate. Our example of this process is Australia's discarding of the racist 
notion of a "white" Australia. We are striving to value contributions made to our 
national life by all the racial, ethnic and cultural groups that live within 
Australia's borders. 

This most especially means that we in Australia are learning to respect and 
appreciate the unique contributions made by the indigenous peoples as the 
original, expert inhabitants of the land. We do not wish to suggest that this is 
easily done. As is being reflected vigorously in this forum, our national 
experience of coming to terms with our history-in which the High Court 
decision on Native Title has a powerful symbolism-proves that the necessary. 
new understandings are not, in reality achieved overnight. 

Madam Chairperson, when the text of this draft declaration leaves the working 
group it will eventually be subject to hardheaded scrutiny by States-and, we 
trust, the representatives of indigenous peoples as well-in the Commission on 
Human Rights. All of us will look carefully and perhaps critically at the 
formulations which you and your colleagues will have submitted. Clarity on the 
points we have mentioned is. in our view, important; ambiguity may only serve 
to increase the fears of States and this, in turn, may lead to greater 
disappointment for indigenous peoples when the draft reaches the Commission. 

My delegation hopes that the continuing debate in this and other forums 
about self-determination will ultimately produce a consensus which enables the 
harmonious blending of the two principles of self-determination and territorial 
integrity of States in the text of the draft declaration. It is our desire that the 
reconciliation of these principles might present to the world a basis for achieving 
the ideal of "a new partnership" of peoples which is the challenged presented to 
all of us in this International Year. 

Draft Declaration on the Rights of Indigenous Peoples-Cultural 
and intellectual property of indigenous peoples 

The following is a statement made on 29 July 1993 by Dr Rosalie Balkin on 
behalf of the Australian delegation to the Working Group on Indigenous 
Populations of the Sub-Commission on Prevention of Discrimination and 
Protection of Minorities: 

Madam Chairperson, as the activities undertaken so far in this field by the 
Working Group indicate all too clearly, current international schemes and 
arrangements offer at best only partial and inadequate means for the return and 
protection of the cultural and intellectual property of indigenous peoples. 
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Some of the problems stem from the fact that current international regimes 
for the protection of cultural and intellectual property were not designed with the 
interests of groups in mind. Thus, the 1970 UNESCO Convention on the Means 
of Prohibiting and Preventing the Illicit Import, Export and Transfer of 
Ownership of Cultural Property was designed specifically to assist States in the 
return of what was considered to be their cultural heritage. It does not purport to 
assist individuals or communities within the State with the return of their 
property. Similarly, the international conventions directed at the protection of 
intellectual property are concerned in the main with individual rights and not 
collective rights. 

Other difficulties stem from the definitions of cultural and intellectual 
property contained in these international conventions as well as from the fact 
that traditional international law differentiates sharply between cultural and 
intellectual property whereas, for indigenous peoples it is clear that the boundary 
between these two concepts is far less distinct. 

Many other problems, such as the limited time protection of intellectual 
property regimes also exist, as we are all aware. 

Madame Chairperson, The Australian Government proposes that, despite 
these limitations, there are steps that we can take, both in the international and 
domestic arenas, to try and address indigenous peoples' concerns. 

The first step has already been taken, here in this Working Group, by the 
inclusion of Articles 11, 12 and 27 in the Draft Declaration on the Rights of 
Indigenous Peoples. These articles will serve both to awaken the international 
community to the needs and aspirations of indigenous peoples in this regard, as 
well as to set out the required standard of conduct in relation to the protection 
and return of their intellectual and cultural property. 

It remains necessary to develop an ongoing dialogue with organisations such 
as UNESCO and WIPO because their assistance will inevitably be required for 
the emergence of any new international norms for the protection of cultural and 
intellectual property of indigenous peoples. 

But it is also important to note that steps of both a practical and legal nature 
can be taken at the local intra-State level which can contribute towards real and 
effective protection in this regard. After all, much of the cultural and intellectual 
property of indigenous peoples does not find its way abroad-the dangers often 
lie within the borders of the State itself. 

Several Governments are developing schemes, in consultation with 
indigenous peoples, for the preservation and protection of such property. Within 
Australia for example, national legislation, enacted in 1984 and amended in 
1987, recognises the need to provide for the preservation of artifacts and places 
of religious, historical and cultural significance to Aboriginal and Tones Strait 
Islander peoples and recognises the status of elders and communities in 
protecting the continuity of indigenous cultures and heritage. 

Just two months ago, the organisation representing Australian Museums and 
Associations launched their combined policy on Aboriginal and Torres Strait 
Islander heritage issues and the roles of museums. The policy was developed 
with Aboriginal and Tones Strait Islander peoples working in this field and is 
directed at making Australian museums and similar bodies more responsive to 
the needs and aspirations of Aboriginal and Torres Strait Islander communities. 
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The policy proceeds on the assumption that sensitivity to, and 
acknowledgment of, the totality of indigenous cultures is needed in the care and 
interpretation of heritage. It recognises that Aboriginal and Torres Strait Islander 
peoples have special rights in respect of their cultural heritage: they have 
primary rights. They own their intangible cultural property: they own the 
meaning of the items expressed through design, dance, song, stories. 

Museums and other collecting institutions have traditionally feared 
indigenous ownership believing that this would be followed by claims for 
immediate return of the property. Australian museums have found this not to be 
the case, and that by being receptive to claims of ownership, they have opened 
the doors to developing cooperative relationships with indigenous communities 
resulting in tangible benefits to all. Indeed some museums have reported 
requests from Aboriginal and Torres Strait Islander communities to acquire 
items of indigenous cultural property. 

One of the more exciting developments relates to the role of museums in 
promoting recognition of contemporary indigenous cultures. Indigenous peoples 
say culture is not static--contemporary cultural expressions are valid in their 
own right. By their purchase of contemporary art forms, museums and such 
bodies are taking on a major public educational role, as well as contributing 
substantially to indigenous economies. 

The Australian museums policy also recognises that skeletal remains are of 
major concern to all peoples. Public exhibition of human remains in Australia 
has been proscribed since 1983. Claims for return of human remains are 
addressed as being a matter of urgency. 

Similarly, museums now recognised that, by virtue of Aboriginal and Torres 
Strait Islander law secretisacred material and knowledge is held by custodians on 
behalf of communities. The policy directs Australian museums to work with 
indigenous communities to ensure that secretisacred items are handled in a 
manner consistent with their sensitive nature. 

Madam Chairperson, in the museums in Australia which are playing a 
responsible role today, the dichotomy between the interests of Aboriginal and 
Torres Strait Islander peoples and museums is breaking down. New and 
productive partnerships are being formed which should lead to wider public 
recognition of the richness, diversity and vitality of indigenous cultural heritage, 
and of the rights of indigenous peoples in the ownership of their cultural and 
intellectual property. 

The museums policy is just one-the most recent--example. We could 
mention the work done by Aboriginal and Torres Strait Islander peoples, the 
Australian Department of Foreign Affairs and Trade, and ATSIC in fostering the 
return of skeletal property in overseas museums and institutions. We could 
mention the work being done to document indigenous knowledge of 
environments including flora and fauna, and land management practices. 

Madam Chairperson, these few examples suggest that much can be done at 
the domestic level. The Australian Government is also vitally interested in 
further international consideration and development in this field. 
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Self-determination-Right to cultural heritage 

On 3 1 August 1993 the Minister for Foreign Affairs, Senator Gareth Evans, 
responded as follows to a question without notice concerning Tibet (Senate, 
Debates, vol 159 (1993), p 633): 

I have seen reports alleging that the Chinese government has decided to move 
large numbers of ethnic Han settlers to Tibet to weaken support for Tibetan 
independence. The Australian Embassy in Beijing is constantly monitoring the 
human rights situation in Tibet, including this question of transmigration. It has 
not yet been in a position, however, to confirm those reports of large-scale 
population movements into Tibet. 

... However, if these reports are true, such actions by the Chinese 
government would be a breach of the rights of the people of Tibet to enjoy their 
cultural heritage, and Australia would make its grave concern known to the 
Chinese government. 

Self-determination-Australian Aborigines-Native Title Act 1993 
(Cth) 

Following are excerpts from the speech by the Prime Minister, Mr Keating, to 
Parliament on 16 November 1993 concerning the Native Title Bill (House of 
Representatives, Debates, vol 190 (1993), p 2877-83) and the speech by the 
Attorney-General, Mr Lavarch on 24 November 1993 (House of 
Representatives, Debates, vol 19 1 (1 993), p 3582-87): 

Today is a milestone. A response to another milestone: the High Court's 
decision in the Mabo case. The High Court has determined that Australian law 
should not, as Justice Brennan said, be "frozen in an era of racial 
discrimination". Its decision in the Mabo case ended the pernicious legal deceit 
of terra nullius for all of Australia-and for all time. The court described the 
situation faced by Aboriginal people after European settlement. The court saw a 
"conflagration of oppression and conflict which was, over the following century, 
to spread across the continent to dispossess, degrade and devastate the 
Aboriginal people". They faced "deprivation of the religious, cultural and 
economic sustenance which the land provides" and were left as "intruders in 
their own homes". 

To deny these basic facts would be to deny history-and no self-respecting 
democracy can deny its history. To deny these facts would be to deny part of 
ourselves as Australians. This is not guilt: it is recognising the truth. The truth 
about the past and, equally, the truth about our contemporary reality. It is not a 
symptom of guilt to look reality in the eye-it is a symptom of guilt to look 
away, to deny what is there. But what is worse than guilt, surely, is 
irresponsibility. To see what is there and not act upon it-that is a symptom of 
weakness. That is failure. 

Mr Speaker, some seem to see the High Court as having just handed 
Australia a problem. The fact is that the High Court has handed this nation an 
opportunity. When I spoke last December in Redfern at the Australian launch of 
the International Year for the World's Indigenous People, I said we could make 
the Mabo decision an historic turning point: the basis of a new relationship 
between indigenous and other Australians. For the 17 months since the High 
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Court handed down its decision, the government has worked to meet this 
challenge.. . 
Key aspects of the legislation 

The bill has four key aspects: 

ungrudging and unambiguous recognition and protection of native; 

provision for clear and certain validation of past acts-grants and 
laws-if they have been invalidated because of the existence of native 
title; 

a just and practical regime governing future grants and acts affecting 
native tittle; and 

rigorous, specialised and accessible tribunal and court processes for 
determining claims to native title and for negotiation and decisions on 
proposed grants over native title land. 

Mr Speaker, this is a comprehensive and detailed bill-as it has to be. 
Honourable members will find that part A of the explanatory memorandum 
provides a useful overview. Let me now address a number of key points. 

The International Convention and the Racial Discrimination Act 

The legislation complies with Australia's international obligations, in particular 
under the International Convention on the Elimination of All Forms of Racial 
Discrimination. As indicated in the preamble, the legislation constitutes a special 
measure under the Racial Discrimination Act for the benefit of Aboriginal and 
Torres Strait Islander people-providing as it does significant benefits such as 
special processes for determining native title; protection of native title rights; 
just terms compensation for any extinguishment of native title; a special right of 
negotiation on grants affecting native title land; designation of Aboriginal and 
Torres Strait Islander organisations to assist claimants; and establishment of a 
national land fund.. . 
Conclusion 

The land management challenges posed by Mabo are hugely important and they 
are comprehensively dealt with in the bill. But let me conclude, as I started, on 
the wider significance of the Mabo case. For today, as a nation, we take a major 
step towards a new and better relationship between Aboriginal and non- 
Aboriginal Australians. We give the indigenous people of Australia, at last. the 
standing they are owed as the original occupants of this continent, the standing 
they are owed as seminal contributors to our national life and culture: as 
workers, soldiers, explorers, artists, sportsmen and women-as a defining 
element in the character of this nation-and the standing they are owed as 
victims of grave injustices, as people who have survived the loss of their land 
and the shattering of their culture. 

Who can say that we would have survived these experiences as well as they 
have? Today we offer a modicum of justice to indigenous Australians because 
we have reached an understanding of their experience-and our responsibility. 
Today we move that much closer to a united Australia which respects this land 
of ours, values the Aboriginal and Tones Strait Islander heritage and provides 
justice and equality for all. 

Already, in the process of developing the bill, we have learned a great deal 
about each other and how to work together. We have extended the frontier of our 
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mutual understanding. Perhaps the most outstanding, but by no means the only, 
example of this has been the participation of representatives of the combined 
Aboriginal and Torres Strait Islander Organisation Working Party in the 
unprecedented negotiations leading to this legislation. 

In hailing what she termed "a remarkable settlement and historic agreement", 
Lois O'Donoghue, the Chairperson of ATSIC, said, and I quote, "indigenous 
affairs will never be the same again in our nation". It is for that reason, above all, 
that I commend this bill to the House. 

On 24 November 1993 Mr Lavarch told Parliament: 
Some 223 years ago on an island in the Torres Strait not far from the island of 
Mer, James Cook claimed the east coast of Australia for the British Crown. His 
act was the first step in the assertion of British sovereignty over the Australian 
continent to the exclusion of the rights and the laws of its Aboriginal inhabitants. 

Eighteen years later the first European settlement of these shores was 
established, in the main by people who were, in equal parts, prisoners of the laws 
of England and of the hostile environment of the strange land to which they were 
sent. From such beginnings a strong Australian democracy has emerged-vital, 
innovative, grounded in the notion of a fair go for all its members. But the laws 
which we have inherited and framed and the society those laws regulate have 
developed with a fundamental error at its heart-that Australia was a settlers' 
land because it had been terra nullius, the land of no--one, before the peoples of 
Europe, and later from every continent, came to make the country their home. 

The homes and the farms, the mines and the industries of the successive 
waves of immigrants to this country were often created at the expense of the 
land, the community life and spiritual values of the indigenous peoples found 
here. The result was the economic, social and cultural impoverishment of the 
indigenous Australians, leaving them with the status of the most disadvantaged 
group in our society. It is against this background that the decision of the High 
Court in Mabo No 2 should be seen as a landmark in the development of 
Australian law. 

The High Court decided that the Meriam people were entitled, as against the 
whole of the world, to the possession, occupation, use and enjoyment of most of 
the land of the island of Mer in the Murray Islands of the Torres Strait. In 
reaching this conclusion, a majority of the court held that the common law of 
Australia recognises a form of native title. Such native title exists in accordance 
with the laws and customs of indigenous people, where those people have 
maintained their connection with the land and where their title has not been 
extinguished by the acts of imperial, colonial, state, territory or Commonwealth 
governments. 

The court rejected the traditional doctrine that Australia was a land 
belonging to no-one. At the time of European settlement the implication was that 
absolute ownership of land vested on settlement in the Crown. Rather, the High 
Court accepted that native title rights survived settlement, though they were, of 
course, subject to the sovereignty of the Crown. The court indicated that it could 
not perpetuate a view of the common law which was unjust, did not respect all 
Australians as equal, was out of step with international human rights and norms 
and was inconsistent with historical reality. 
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Significantly, the decision also recognises a new source of Australian law. In 
addition to the common law inherited from England and statute law made by 
Commonwealth, state and territory parliaments, the Mabo decision 
acknowledges the traditions and customs of indigenous Australians in relation to 
land as a source of legal rights and obligations. The Commonwealth government 
has welcomed this decision. It is a decision in the best tradition of the common 
law-a decision which draws on the broad principles of justice, human rights 
and contemporary values. 

Rather than being too adventurous, the Australian court has been amongst 
the last in the common law countries to recognise native title rights. It is a 
decision which is appropriate and does not, as Mr Justice Brennan said, fracture 
the skeleton of principles which give the body of our Australian law its shape 
and internal consistency. The High Court ruling does, however, pose a challenge 
for all governments-a challenge of taking the decision and native title rights 
and accommodating them within the Australian legal and social framework. It is 
a challenge which this government meets in the Native Title Bill. 

Let me first deal with the power of the parliament to enact this bill. It has 
been mooted by a number of people, including the previous speaker. the 
honourable member for Pearce (Ms Moylan), that the legislation will be 
challenged on constitutional grounds. The bill deals with a form of land title, 
which by definition can be held only by Aboriginal people or Torres Strait 
Islanders. As such, the bill is within the Commonwealth's power under 
paragraph 26 of section 51 of the constitution, which provides that this 
parliament is able to make laws with respect to the people of any race for whom 
it is deemed necessary to make special laws. Mr Deputy Speaker, you will well 
recall that until 1967 this power included the words "other than the Aboriginal 
race in any state". In 1967 the Australian people, by an overwhelming majority, 
gave to this parliament the power to make laws for the indigenous people of 
Australia. 

The Leader of the Opposition (Dr Hewson) and other opposition speakers 
suggested that the constitution needs now to be amended by referendum to give 
this parliament the power to make a law of this kind. We had that referendum in 
1967 and that power now exists. That power has been upheld by the High Court, 
particularly in the Tasmanian dams case where a majority of the court held that a 
law which protected areas which were of significance to the whole of humanity 
but which had a special and deeper significance to a particular race-the 
Aboriginal race-was within paragraph 26 of section 5 1. Even the minority in 
that case held that the power extended to laws which conferred rights and 
imposed duties on the members of the Aboriginal race or on other persons of 
other races in their dealings with members of the Aboriginal race. 

That is the very essence of this bill. It confers rights on and protects native 
title holders. It restricts and places conditions on the acts that others can take 
which will affect native title rights. It is a law within the power of this 
parliament, even on the most conservative view of that power. Where an 
acquisition of property is concerned, the provisions of the bill are an exercise of 
the parliament's power under paragraph (3 1) of section 55 of the constitution. 

It has also been suggested that this bill is too complicated. The bill deals 
with new and complex issues. It is essential that it do so in a thorough and 
sophisticated manner. There is no need to apologise for such a rigorous approach 
to an issue of this importance. However, the level of complexity has been very 
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greatly exaggerated and misrepresented, especially when we compare this bill to 
most land and mining legislation throughout Australia. The concepts involved 
and the detail required make these laws notoriously difficult. The basic 
framework of this bill is, however, quite straightforward. The major purpose of 
the bill is to recognise and protect native title, which it does in clause 9. 

The bill then goes on to do three main tasks. Firstly, it validates past 
Commonwealth grants and actions and enables states and territories to validate 
their past grants and actions which may have been rendered invalid by the 
existence of native title in the operation of any law. Secondly, it establishes a 
future regime which protects native title but which allows state and territory land 
management systems to deal appropriately with that title. Finally, it puts in place 
processes whereby native title holders can seek to have their rights determined. I 
believe that the bill achieves each of these tasks. 

The validation of existing statutory titles and of past actions by government 
is predicated on the need to provide absolute certainty to private interests and 
land. This does not indicate that the Commonwealth is of the view that past 
actions by the Commonwealth, state or territory governments are invalid. The 
Mabo decision held that the governments are able to affect and indeed extinguish 
native title by valid acts, but concerns have been expressed in relation to the 
validity of some past acts, in particular by industry, the states and territories, and 
the opposition. 

'The government has examined these concerns and regards the invalidity of 
past acts as a legal possibility. Because of the possibility that some past acts 
which affect native title may have been rendered invalid, particularly by the 
operation of the Racial Discrimination Act, but also potentially by other laws, 
the Commonwealth has decided to include in its legislation for the validation of 
such past acts in order to remove any doubt whatsoever. 

The bill will enable the states and territories also to validate existing titles, 
and does not prevent the governments of the states and territories from 
attempting to do this on their own terms. However, if a state or territory wishes 
to have the complete certainty of being complementary with the Commonwealth 
legislation, then they have to accept the scheme and the national standards set 
out in this legislation. 

But it is important to note that, in terms of validation, if a state wishes to 
chance its arm, it can do so, and nothing in this act whatsoever impinges upon or 
stops a state or territory government attempting to take that action. The 
Commonwealth has sought to achieve validation in a way which is non- 
discriminatory against native title holders. Indeed, it gives special rights to native 
title holders affected. 

If the validation exercise results in the extinguishment of native title in a 
limited number of cases, then native title holders so affected are entitled to 
compensation on just terms. Where the grants could not have been made over 
freehold land, then the native title holders will also be entitled to just terms 
compensation. In the cases where there is the impairment of native title by 
validated grant, native title will be able to be compensated, and this 
compensation may be in a non-monetary form. 

As well as validating past acts, the bill looks to the future. In relation to new 
legislation, the future regime commences from 1 July 1993. In relation to the 
validations of titles and grants issued by government, the future begins on 1 
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January 1994. Obviously, all governments have been on notice since the handing 
down of the Mabo decision in June 1992, that it was going to be necessary for 
there to be changes to some of our laws. Aboriginal representatives have very 
strongly argued that the cut-off date for the past and the future should be the date 
on which the decision was handed down, but the government has balanced that 
legitimate argument with the practicalities of the times necessary for 
governments to change and examine their regimes, and those are the dates which 
have been decided upon. 

For the future, both clauses 2i  and 22 of the bill are pivotal. These clauses 
divide acts which will affect native title into two classes: permissible future acts 
and impermissible future acts. In a nutshell, a permissible future act is one which 
affects native title and could be done if the native title holders instead held 
generally, say, freehold title. If the act can be done over freehold land, the bill 
allows it to be done over native title land and allows it to affect native title. 

In the case of legislation, laws which apply to native title holders in the same 
way as they apply to freeholders, or which have the effect on native title holders 
which places their title no worse off than freehold, are permissible. By clause 21, 
native title is generally protected from other future acts which are impermissible. 
The compulsory acquisition of native title is allowed, but payment of just terms 
compensation is required. Native title holders can also agree to surrender their 
rights or to authorise future acts which will affect their title. 

All other future permissible acts will not extinguish native title, but that title 
will be subject to that act. Native title holders will receive compensation where a 
freeholder would have received compensation, and they are entitled to the same 
procedural rights as freeholders. That is not to say that native title is the 
equivalent of freehold; it is not. Certainly in some rights, particularly exclusive 
possession, there may be very great differences between native title and 
freeholders' rights. 

Clauses 25 to 42 go on to provide that a special right to negotiate is created 
where there are registered native title claimants or holders, and it is proposed to 
issue a mining claim or interest over native title land. These are detailed 
provisions, but they are detailed in order to ensure that the process is clear and 
strictly delineated. The right to negotiate has been misrepresented by some as a 
veto. It is not. Realistic time frames are set for negotiations and, if they are not 
successful, for determination. 

It is unfortunate that those who wanted detail and precision in this process 
are the first to criticise it when it is provided. It is interesting to recall that 
amongst those most demanding of the comprehensive approach was the Leader 
of the Opposition who, on 28 June, called for an urgent, coordinated and 
decisive response from the government. Of course, this bill provides those very 
things, but by this stage the Leader of the Opposition has changed his mind. 

The Commonwealth is of the view that the whole of the bill complies with 
Australia's international obligations, in particular the international convention 
on the elimination of all forms of racial discrimination. The bill is essentially 
non-discriminatory. In so far as it grants special rights to native title holders, the 
bill may discriminate in favour of Aboriginal peoples and Torres Strait Islanders. 
These additional rights, and also the land acquisition fund and other initiatives, 
will be a special measure for the benefit of Aboriginal and Torres Strait Islander 
people pursuant to section 8 of the Racial Discrimination Act. 
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The bill provides an effective mechanism for dealing with native title claims. 
The Commonwealth system consists of two elements: a national native title 
tribunal and the Federal Court. Essentially, the tribunal's role will be to deal 
with those cases which are uncontested or which can be handled by way of 
negotiation and mediation. Where this is not possible, the matter will be heard 
by the full Federal Court. 

The court will have some modified rules of evidence and be a bit more 
flexible in its procedures in handling these claims. That is not to say that the due 
process will not be complied with or somehow we are walking away and there 
will not be a full, proper and just determination of the matter. It is not at all 
uncommon that in appropriate cases the rules of evidence are relaxed to achieve 
justice. That is what the rules of evidence are about-to make sure that proper 
matters are before a court in order to achieve a just outcome. They are not some 
great thing set in stone in order to deny justice; they are there to achieve justice. 
That is why, on numerous occasions in a variety of tribunals and processes, the 
rules of evidence are relaxed. This is no different from all those other examples. 

With respect to land use decisions, the government recognises the primary 
role of state and territory governments, thus the bill provides that, where there is 
a recognised state or territory body process, that system alone will determine 
whether grants can be made over native title land. Then these determinations can 
be overturned in the state or territory interest by a state or territory minister. So 
again the furphy that we are impinging into land management systems or taking 
away the fundamental constitutional rights of the states and attempting to hijack 
land management is simply totally unfounded. 

If honourable members look through the act, look at the scheme-they 
should divorce themselves from the rhetoric of Richard Court and his 11k-and 
look objectively at the realities, they will see that nothing of the kind is provided. 
The bill provides for national standards and national accreditation, if you like, of 
processes. We make no apologies for that. We want this to be a national 
outcome. There will be a similar result from whatever part of the country one 
goes to. If we are concerned about certainty and economic development, could 
honourable members think of anything more destructive of both those elements 
than having different outcomes approaching in each different state jurisdiction? 
That is the prescription which the opposition promotes for us. 

Yet, interestingly enough, Premier Jeff Kennett, a Liberal premier in this 
country, recognises that this issue is important enough that it should be beyond 
party politics, that we need a national outcome, and that it is not desirable for 
there to be a variety of outcomes, depending on the inclination of a particular 
state government. So the states maintain control over the land management 
system, they have their own processes in place, and they merely have to meet a 
national standard. I do not see how that is a great attack upon the rights of the 
states to manage the land which is their responsibility. 

All in all, this bill seeks to carefully balance a wide range of interests within 
the Australian community. This is clearly a difficult task, which has required a 
detailed bill. The bill seeks to balance justice for Aboriginal and Islander peoples 
with certainty for the holders of interests in land and for resource developers; it 
seeks to balance the state and territory responsibility for the land management 
with the Commonwealth responsibility for indigenous people; it seeks to meet 
international human right norms in a way which is appropriate for our domestic 
situation. Most importantly, it responds to the challenge of the High Court's 
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decision by establishing a cooperative and workable legal regime. I commend 
the bill to the House. 

Self-determination-Australian Aborigines-Aboriginal and Torres 
Strait Islander Commission 

Following are excerpts from the second reading speech for the Aboriginal and 
Torres Strait Islander Commission Amendment Bill 1993, delivered by the 
Minister for Aboriginal and Torres Strait Islander Affairs, Mr  Tickner, on 5 
May 1993 (House o f  Representatives, Debates, vol 188 (1993), p 105): 

This Bill proposes certain amendments to the Aboriginal and Torres Strait 
Islander Commission--commonly referred to as ATSIC-and to the structure of 
regional councils that were established under the original Act. In essence the 
changes provide for: 

a reduction in the number of regional councils, from 60 to 36; 

removal of the Minister's power to choose the chairperson of the 
commission and two non-elected commissioners; and 

recognition of the very substantial workloads of commissioners and of 
regional council chairpersons by making them full-time appointments. 

When ATSIC came into being, a little over three years ago, it was the 
culmination of a long process of debate in the Parliament and of consultation 
with the Aboriginal and Torres Strait Islander peoples. Here were bold and 
innovative proposals indeed. The central responsibility for the Commonwealth's 
activities for Australia's indigenous peoples was to be assumed by a commission 
comprising entirely Aboriginal and Torres Strait Islander people, most of whom 
were to be elected. Gone would be the days where key decisions affecting the 
lives of Aboriginal and Torres Strait Islander people would be taken by a 
Minister and his officials. To strengthen the transformation from dependence to 
empowerment, a structure of 60 elected regional councils was to be created, 
providing a real measure of local autonomy and choice. 

Nothing like this had been tried before, in Australia or overseas. It 
represented a unique experiment in public administration. There were many who 
doubted whether it could work. Their fears, I am delighted to say, have been 
unfounded. ATSIC has established itself as an authentic and respected national 
voice for the Aboriginal and Torres Strait Islander people, and a responsive and 
responsible administrator of government programs. It has been firm both in the 
independence of the advice it has provided and in the standards of accountability 
it has set for the programs it delivers. 

The confidence we have in the commission has been confirmed by entrusting 
it with a substantial increase in its responsibilities, both through the new and 
augmented programs arising from the response of governments to the report of 
the Royal Commission into Aboriginal Deaths in Custody and through the 
transfer to it of programs previously operated by other Commonwealth agencies. 
In 1992-93, its program budget is one-third higher than for the previous year. 

The responsibilities of regional councils have been progressively increased. 
They now make more of the decisions about how funds are to be distributed and 
play an increasingly active role in the whole range of activities and policies that 
will affect the lives of their peoples. In State and Territory governments, there is 
growing recognition of the role of ATSIC and of the desirability of coordinating 
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their activities for the benefit of Aboriginal and Torres Strait Islander people 
with ATSIC's structures and programs. Most pleasing of all, Aboriginal and 
Torres Strait Islander affairs have now become matters enjoying a high measure 
of cross-party support. 

Perhaps more importantly, the thrust of the proposals supported on both 
sides of politics reflect the advice provided by the ATSIC commissioners 
themselves. ATSIC's achievements are a tribute to the dedication of 
commissioners, regional councillors and staff of ATSIC, who have worked hard 
to make this new approach a success. 

It is against this background that the changes proposed in the Bill are being put 
before the Parliament. The changes are based on the Government's commitment 
to Aboriginal and Torres Strait Islander self-determination and our confidence in 
indigenous people managing their own affairs. They are fundamentally about 
shifting greater decision-making power to the Aboriginal and Torres Strait 
Islander peoples themselves. They are also directly in line with the thrust of the 
report of the Royal Commission into Aboriginal Deaths in Custody.. . 

Section 27 of the Act presently provides for a commission of 20 Aboriginal 
and Torres Strait Islander people. Of these, the chairperson and two others are 
appointed by the Minister, while the others are elected by regional councillors to 
represent the 17 zones around Australia. 

The commission recommended that the provision for ministerial 
appointments should be repealed on the basis that they are inconsistent with the 
principles of self-determination and empowerment which were the basis for the 
establishment of ATSIC. The Government accepts this view, and section 27 will 
be amended accordingly. The Minister will no longer have the power to choose 
the chairperson and two other commissioners, and there will be a consequential 
reduction in the number of commissioners from 20 to 17. The chairperson will 
now be elected by commissioners, and will hold that office for the term of the 
commission. 

ATSIC, in short, will become a fully elected body-a body of some 600 
Aboriginal and Torres Strait Islander councillors deciding their own priorities, 
providing their own policy advice to government. This is an achievement for 
Australia and for the indigenous peoples of this country. 

Self-Determination-Australian Aborigines-Aboriginal and Torres 
Strait Islander Social Justice Commission 

The following is extracted from the First Report (1993) of the Aboriginal and 
Torres Strait Islander Social Justice Commission by the Commissioner, Mr 
Mick Dodson: 

The primary function of my Commission is to report on the enjoyment and 
exercise of human rights by Aboriginal and Torres Strait Islander peoples.. . 

The obligation on States Parties to make regular reports regarding their 
compliance with treaty obligations is one method through which international 
accountability is maintained. Article 9 of the Convention on the Elimination of 
All Forms of Racial Discrimination requires a report every two years regarding 
the legislative, judicial, administrative and other measures adopted to give effect 
to the provisions of the Convention. Further, States Parties must submit 
additional reports whenever the United Nations Human Rights Committee on the 
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Elimination of Racial Discrimination requests. During the consideration of 
Australia's Second Periodic Report, pursuant to the ICCPR, members of the 
Committee asked a number of questions specifically referring to the position of 
the Aboriginal people in Australia. The first question recorded related to the 
wish of the Committee: 

to receive additional information concerning affirmative action measures 
adopted in the economic and cultural spheres in favour of Aboriginals 
living both inside and outside Aboriginal communities. 

At the time of my reporting, Australia had not submitted its Ninth Periodic 
Report under Article 9 of CERD covering the period January 1991-June 1992. I 
understand that it is intended to be submitted before the end of 1993.. . 
First Optional Protocol, International Covenant on Civil and Political Rights 

On 25 September 1991, the Australian Government acceded (became a party) to 
the First Optional Protocol to the International Covenant on Civil and Political 
Rights (the "Covenant") in response to recommendation 333 of the Royal 
Commission into Aboriginal Deaths in Custody. Under the terms of the Protocol, 
Australia's accession became effective three months later, on 25 December 
1991. The Australian Government has affirmed its commitment to the ICCPR by 
accepting international scrutiny of individual complaints concerning alleged 
breaches of the human rights set out in the Covenant.. . 
The International Convention on the Elimination of All Forms of Racial 
Discrimination 

It was noted in the preceding section that international treaties do not become 
part of Australian domestic law by virtue of the formal acceptance by Australia 
of a treaty through ratification or accession. On 13 October 1966 Australia 
signed the International Convention on the Elimination of All Forms of Racial 
Discrimination (CERD). Ratification took place on 30 September 1975. On the 
basis of CERD, the legislature enacted the Racial Discrimination Act 1975. 

Article l(1) of CERD defines "racial discrimination" as "any distinction, 
exclusion, restriction or preference based on race, colour, descent, or national or 
ethnic origin which has the purpose or effect of nullifying or impairing the 
recognition, enjoyment or exercise, on an equal footing, of human rights and 
fundamental freedoms in the political, economic, social, cultural or any other 
field of public life". 

The Racial Discrimination Act renders it unlawful for a person to be 
discriminated against on the ground of their race, colour or national or ethnic 
origin where access to places and facilities are limited or refused; where access 
to the provision of land, housing and other accommodation is limited or refused; 
where the provision of goods and services is refused; where the right to 
membership of a trade union is prevented; where employment is refused or 
where the terms and conditions of employment, are less favourable; where a 
person advertises an intention to perform an act or practice which is 
discriminatory under the Act. 

Section 9(1) of the Act is a general provision rendering unlawful the 
impairment of a person's rights and fundamental freedoms on the basis of race, 
colour or national or ethnic origin in accord with Article 1 of CERD. Section 10 
deals with the right to equality before the law and operates to actively ensure that 
equal rights are enjoyed. 
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Section 8(1) of the Racial Discrimination Act provides a "special measures" 
protection in accord with Articles l(4) and 2(2) CERD. This enables the 
introduction of programs specifically geared towards helping a disadvantaged 
racial or ethnic group in order to rectify the effects of previous discrimination. 

Under the Racial Discrimination Act, a person or associate of the person 
who alleges that she or he has been discriminated against, can lodge a compliant 
with the Commonwealth Race Discrimination Commissioner. The allegations are 
investigated and the Commission attempts to conciliate the matter. If conciliation 
is unsuccessful, the matter may be referred to the Human Rights and Equal 
Opportunity Commission for formal inquiry. The Commission is empowered to 
make a finding as to whether discrimination has occurred and order a range of 
remedies. A determination may be enforced through proceedings in the Federal 
Court. The provisions of the Act create civil wrongs rather than criminal 
offences. 

However, the Racial Discrimination Act does not fully implement CERD. Upon 
ratification, the Commonwealth Government declared that Australia was not in a 
position to treat as offences all the matters covered in Article 4(a) of the 
Convention in which States Parties undertake to "declare an offence punishable 
by law all dissemination of ideas based on racial superiority or hatred, incitement 
to racial discrimination". Compliance with this Article is currently being 
addressed by the Commonwealth's introduction of a Bill for legislation to 
prohibit racial vilification.. . 
The Committee on the Elimination of Racial Discrimination 

Like the Human Rights Committee, the Committee on the Elimination of Racial 
Discrimination is comprised of 18 experts of "high moral standing and 
acknowledged impartiality". The Committee monitors the compliance of State 
Parties with the Convention in three ways: 

Compliance 

1. Pursuant to Article 9 of CERD, States Parties submit reports for consideration 
by the Committee on the legislative, judicial, administrative or other measures 
taken to give effect to the Convention. Indigenous peoples' organisations seek to 
provide Committee members with information concerning the reality of their 
situation should government representatives attempt to gloss over the negative 
aspects of states' actions or omissions in relation to obligations imposed by the 
Convention. 

In August 1991, the Committee considered Australia's sixth, seventh and 
eighth periodic reports. The Federal Minister for Aboriginal and Torres Strait 
Islander Affairs in presenting the reports, provided details of the establishment 
of the Aboriginal and Torres Strait Islander Commission, the final report and 
recommendations of the Royal Commission into Aboriginal Deaths in Custody 
and the "process of reconciliation" initiative. The Rapporteur appointed to study 
the reports sought further information on the following matters: 

(i) the absence of anti-discrimination legislation in the Northern Territory 
and Tasmania, the failure of the Federal Government to enforce 
implementation of CERD in those jurisdictions and the relationship 
between Federal and State anti-discrimination legislation; 

(ii) the non-conformity of Australian legislation with Article 4(a) of the 
Convention which requires an undertaking from States parties to 
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"declare as an offence punishable by law all dissemination of ideas 
based on racial superiority or hatred, incitement to racial 
discrimination"; (see below) 

(iii) the "deplorable" land rights situation of indigenous people; 

(iv) police activities in the Redfern community in Sydney; and 

(v) the satisfaction of Aboriginal and Torres Strait Islander people with the 
Aboriginal and Torres Strait Islander Commission. 

Committee members expressed regret that the reports had not frankly 
admitted difficulties encountered in securing compliance by the various 
Australian States with CERD. 

The Committee requested further information on work done in response to 
the Interim Report of the Royal Commission into Aboriginal Deaths in Custody, 
the situation in Toomelah, the absence of a prohibition on incitement to racial 
hatred and other areas of concern which were inconsistent with the spirit of the 
interim recommendations of the Royal Commission. In addition, the Committee 
raised the issue of whether a Commissioner responsible for discrimination 
against Aboriginal and Torres Strait Islander people might be appointed to the 
Commission. 

Clearly, the Committee considered that further affirmative action by the 
Commonwealth Government was required in relation to Aboriginal and Torres 
Strait Islander peoples. The areas of land rights, health, housing, education and 
employment were particularly mentioned. Moreover, the Committee emphasised 
the responsibility of the Australian Commonwealth Government for ensuring 
compliance with the obligation entered into under the Convention at all levels of 
government throughout its jurisdiction. 

While the determinations of the Committee are not binding on governments, the 
fact that reports are subjected to detailed scrutiny does exert pressure on the 
governments to reveal the extent of the commitment behind their words. In 
response to the comments of the Committee, the Commonwealth Govemment 
has now introduced a Bill proposing to make racial vilification unlawful. Racial 
vilification is defined as the publication, public expression or promotion of 
opinions which may incite hatred, serious contempt or severe ridicule against 
peoples on the grounds of race, colour, national or ethnic origin. It has also 
passed legislation establishing the Aboriginal and Torres Strait Islander Social 
Justice Commission.. . 

The Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment 

Australia signed the Convention Against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment (CAT) on 10 December 1985. Ratification 
took place on 8 August 1989 with entry into force occurring on 7 September of 
that year in accordance with Article 27(2). In late 1992, the Govemment made a 
declaration under Article 22 of the Convention to provide a right of individual 
petition to the Committee Against Torture in accordance with Recommendation 
333  of the Royal Commission into Aboriginal Deaths in Custody.. . 

To date the offence of torture has not been incorporated into domestic 
legislation in its entirety. The Commonwealth Crimes (Torture) Act 1988 
incorporates the definition of torture provided in Article 1 of the CAT. It also 
provides that in exceptional circumstances, an order from a superior officer or a 
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public authority cannot be invoked as a justification for torture in accordance 
with Articles 2(2) and (3). However, implementation of the Convention extends 
to extraterritorial jurisdiction only and so does not apply to acts of torture 
committed in Australia. It should be noted that the Crimes Act 1900 (NSW), 
section 35, in its application to the Australian Capital Territory, does proscribe 
acts of torture as defined by the Convention. 

Essentially, most acts or practices that could amount to torture are prescribed 
under Commonwealth and State criminal laws which proscribe the intentional 
use of force against a person in most situations. Attempts to commit offences, 
aiding or abetting or conspiring to commit offences are prohibited. Laws, 
regulations and other administrative measures and procedural mechanisms are 
established for the investigation of complaints. Criminal injuries compensation 
legislation provides for compensation in addition to the right to bring a civil 
action. In sum, there are several sources of effective domestic protection of the 
rights articulated in CAT.. . 
The Committee Against Torture 

Like the First Optional Protocol and the International Covenant on Civil and 
Political Rights, the Convention Against Torture is monitored by a committee of 
experts (in this case 10) of high moral standing and recognised competence. The 
Committee was established in accordance with Article 17(1) of CAT.. . 

The Royal Commission into Aboriginal Deaths in Custody focused 
particular attention on the arrest, detention and imprisonment rates of Aboriginal 
and Torres Strait Islander peoples. In no case did the Royal Commission find 
that a breach of the Convention had occurred. However, it did recommend the 
provision of the right to individual petition to the Committee. The Royal 
Commission realised that the individual complaints procedure in addition to the 
reporting mechanism, if effectively promoted and utilised, would provide an 
important means by which Aboriginal and Torres Strait Islander peoples could 
bring concerns relating to law enforcement practices within Australia to the 
attention of the Committee. 

In Australia's initial report to the Commission Against Torture, the 
Australian representative acknowledged that new legislation would be required 
to ensure that the Convention could be fully implemented in Australia. In 
response, the Committee sought clarification of the situation concerning the 
incorporation of the definition of torture into Australian legislation and the 
coverage of all forms of torture by Australia legislation. In addition, the 
Committee sought information on the operation of the criminal law within the 
Australian federal system, the competence of the Human Rights and Equal 
Opportunity Commission, the functions of the Ombudsmen and the adequacy of 
compensation. 

(Footnotes omitted) 
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Sovereignty-Papua New Guinea-Stationing of Australian Defence 
Force personnel 

On 6 September 1993 the Minister for Defence, Senator Ray, said in the course 
of an answer to a question without notice (Senate, Debates, vol 159 (1993), 
p 914): 

Papua New Guinea is an independent and sovereign nation and as such it is 
inappropriate for the Australian Government to consider stationing Australian 
Defence Force combat troops in Bougainville or elsewhere in Papua New 
Guinea.. . 

In accordance with the longstanding arrangements between the Australian 
and Papua New Guinea Governments on the use of Australian loan personnel in 
any politically sensitive situations, 1 have on occasion approved specific requests 
from the PNG Government for Australian Defence Force personnel serving with 
the PNG Security Force to visit Bougainville in order to assist with the 
restoration of communications and to assess requirements for infrastructure 
repair. The Government has stated previously that the Bougainville conflict is an 
internal matter for the PNG Government to resolve.. . 




