
VI. Law of the Sea* 

Fishing zones-Southern bluefin tuna-Australia, Japan and New 
Zealand-International Convention for the Conservation of 
Southern Bluefin Tuna 

The following is extracted from the reply on 10 May 1993 by the Minister for 
Resources, Mr Michael Lee, to a question without notice in Parliament 
concerning Southern Bluefin Tuna (House of Representatives, Debates, vol 188 
( 1  993), p 396): 

The southern bluefin tuna is an industry that is very important to Australia since 
last year it earned $180 million in export eamings. It is very important, therefore, 
for Australia that only sustainable catches are taken each year. Southern bluefin 
tuna are distributed throughout the Indian and Southern oceans and in the past 
they have been heavily over-fished, which is not in the long-term interests of 
Australia or many other nations. The result has been that since those stocks have 
been depleted, the future of the species and of the industry are under threat. 

I am pleased to say that in recent years New Zealand, Japan and Australia 
have worked together to reduce catches to sustainable levels. Since 1986 annual 
quotas have been set for southern bluefin tuna, and they have been agreed to 
voluntarily. I am pleased to announce to the House that we will go a step further 
when later today my colleague the honourable Minister for Primary Industries 
and Energy will sign the International Convention for the Conservation of 
Southern Bluefin Tuna with the Japanese and New Zealand governments. The 
convention will provide a legally binding framework and will include mandatory 
allocation of the total allowable catch. The honourable member for Higgins will 
be interested to know that this will be the first convention signed by Australia to 
control fishing for southern bluefin tuna, not only in Australia's national fishing 
zones, but on the high seas as well. 

The convention will create a commission for the conservation of southern 
bluefin tuna which will meet each year to determine the management measures 
for the fishery. I am also pleased to say that Australia has offered to have the 
commission's headquarters established in Australia. With the large quota 
reductions in recent years Australia's southern bluefin tuna industry has had to 
undergo a major restructuring, which has not been easy. It has included the 
conversion of vessels for long-line fishing to increase export returns from the 
lucrative Japanese sashimi market.. . 

The international convention to be signed by the Minister later today will lay 
the basis for the further development of this high value export market for 
Australia. The convention illustrates that, with the cooperative approach to 
resource management of this Government, valuable natural resources can be 
protected while at the same time providing a significant economic benefit for 
Australia. 

* Report prepared by the Sea Law and Ocean Policy Group. 
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The following is extracted from a joint statement released on 10 May 1993 
by the Minister for Primary Industries and Energy, Mr Simon Crean, MP and 
the Minister for Foreign Affairs, Senator Gareth Evans: 

The decision by Australia, New Zealand and Japan to sign the Convention for 
the Conservation of Southern Bluefin Tuna would help ensure the long-term 
viability of a valuable export industry. 

The signing follows five years of negotiations between Australia, New 
Zealand and Japan, the three main nations fishing for southern bluefin tuna. 

In recent years stocks of southern bluefin tuna, a species which supports a 
significant Australian export industry, have been severely depleted due to 
intensive fishing. 

Since 1986, Australia, Japan and New Zealand have met to establish annual 
global quotas for southern bluefin tuna, and stringent quota reductions have been 
applied to prevent the collapse of stocks. 

Mr Cre,an and Senator Evans said that other countries with an interest in the 
fishery would be encouraged to join the Convention. 

Senator Evans said the Convention was an important achievement in 
implementing Australia's law of the sea obligations to conserve fisheries 
resources, particularly for resources on the high seas not under the jurisdiction of 
any particular country. 

The Convention also creates the Commission for the Conservation of 
Southern Bluefin Tuna, which will meet each year to determine management 
measures for the fishery. It is expected the Commission's headquarters will be 
based in Australia 

Mr Crean said Australia's southern bluefin tuna fishing industry had 
undergone major restructuring in response to quota reductions, including 
conversion of vessels to the long line fishing method so as to obtain higher 
returns from Japan's sashimi market. 

"We have pressed hard for finalisation of the Convention to establish a 
legally binding regime," he said. 

"All parties to the Convention will be required to exercise full control over 
their southern bluefin tuna fishing fleets throughout the range of the fishery, and 
to implement the measures agreed by the Commission." 

Mr Crean said that all three countries have agreed to the inclusion of 
mandatory quota setting procedures in the Convention, as well as mandatory 
allocation of the total allowable catch among the parties. 

Mr Crean noted that continuing stringent controls on catch would be 
essential to the recovery of the fishery and that carriage of the new Convention, 
would rest with the Federal Minister for Resources, Michael Lee. 

On 8 December 1993 Senator Nick Sherry, Parliamentary Secretary to the 
Minister for Primary Industries and Energy, made the following statement on the 
outcome of the Southern Bluefin Tuna negotiations: 

Following negotiations between Australia, Japan and New Zealand, the global 
catch limit for the Southern Bluefin Tuna (SBT) fishery will remain at last year's 
11750 tonne level, Senator Nick Sherry, Parliamentary Secretary to the Minister 
for Primary Industries and Energy, announced today. 
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Senator Sherry, who is responsible for most Federal fisheries matters, said 
that Australia, Japan and New Zealand had agreed that their quotas would stay at 
5265, 6065 and 420 tonnes respectively. 

The three countries also met in November to deal with other issues, 
including a mid-term management strategy for the fishery, which is worth 
approximately $60 million. 

-'The parental stock of SBT is still at an historically low level," Senator 
Sheny said. 

"However, the recent meeting finalised a mid-term management strategy to 
rebuild the stock to safe and sustainable levels. 

"The agreed long-term goal for the fishery is to restore the stock condition to 
the 1980 level as soon as is feasible. 

"The mid-term strategy is an important step towards achieving that goal." 

The trilateral partners confirmed their timetable for reviewing the latest 
scientific information on the SBT fishery, including ageing and growth rates for 
the species which may have ramifications for future stock assessments. Several 
external international experts in stock assessment will participate in a scientific 
review which will report to managers by May 1994. 

Senator Sherry said that Australia strongly supports the review process. He 
emphasised the importance of all three countries being in a position to make 
decisions on future management of the fishery in the light of the best available 
scientific advice on the status of the global SBT stock. 

The review process will depend on extensive cooperation between industry, 
scientists and managers, he said. 

The three countries also discussed the problem of the incidental catch of 
seabirds in the SBT longline fishery. The seabirds warrant specific action under 
the terms of the new SBT Convention, and all three countries will continue to 
cooperate in the development, assessment and implementation of measures such 
as tori poles to reduce the incidental take of seabirds. 

Senator Sherry said a major issue for the fishery's future is the catches of 
SBT by vessels operating outside the trilateral framework. He said catches by all 
countries active in the fishery must be controlled if the future recovery and 
sustainability of the SBT resource is to be assured. 

All three Governments are working to complete the processes necessary for 
ratification of the Convention for the Conservation of Southern Bluefin Tuna as 
soon as possible, so that efforts to bring other countries into the Convention 
regime can commence. 

The Convention provides a framework within which the cooperation of other 
countries fishing for SBT can be sought. 
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Fishing zones-Australia's international fisheries obligations- 
Conservation of high seas fisheries-United Nations 
Intergovernmental Conference on High Seas Fishing 

T h e  following is extracted from the December 1993 Report o f  the  Senate 
Standing Commit tee  on Industry, Science Technology,  Transport, 
Communications and Infrastructure, entitled "Fisheries R e v i e w e d :  

Australia's international fisheries obligations 

10.1 Australia's fisheries management responsibilities go beyond our 
territorial waters. Our interest in international fishery matters stems from such 
issue3 as: 

direct involvement in fisheries o f  highly migratory species; 

regional fisheries management for shared stocks with neighbouring 
nations; 

development and implementation o f  global conventions and standards: 
aid 

monitoring and controlling fishing operations within and beyond zones 
under Australian jurisdiction.' 

10.2 Australia's ability to achieve our goals in international fisheries. in part. 
depends on the acceptability and authority o f  our legislation on other countries 
and their nationals. Australian fisheries legislation must provide the mechanism 
to  fulfil our international obligations under treaties with other nations or in 
respect o f  specific species and give effect to broader international agreements 
controlling vessels and nationals on the high seas.2 Our legislation must provide 
a framework which encourages dialogue on topical issues but also provides 
remedies for problems not resolved at international fora. 

International legal authority and its impact on Australia's regime 

10.3 The 1982 United Nations Convention on the Law o f  the Sea (the 
Convention or UNCLOS) forms the basis o f  the present international legal 
regime. The Convention provides an internationally agreed framework to deal 
with inter alia fishing issues as and when they arise between nations and for all 
nations. Our fisheries legislation builds on that framework in the context o f  our 
dealings with near neighbours, traditional fishing partners and other fishing 
nations. 

10.4 Though a signatory, Australia has not yet ratified the Convention 
because negotiations continue about the establishment o f  a deep seabed mining 
regime. Australia, however, considers the convention should govern Australian 
practice in respect to '-maritime zones, rights and obligations within fisheries 
zones and on the high seas''.3 

1 Department o f  Primary Industries and Energy, Evidence, p 587. 
2 T o  date, Australian fishing industry has confined its operations largely to within 

traditional waters. However, the industry is developing a high seas capacity and is 
likely to expand to offshore operations in the future. Evidence, p S88. 

3 Department o f  Foreign Affairs and Trade. Evidence, pp 1334, 1345. Greenpeace 
believes certain provisions o f  UNCLOS need to be changed. For example. the 
rights o f  distant water fishing nations to take fish surplus to coastal state's 
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10.5 Commonwealth and State legislation govern our vessels and fishing 
practices in our waters. Australia relies on customary law4 and international 
conventions5 to provide the legislative framework for significant aspects of our 
laws governing: 

foreign vessels operating within the Australian Fishing Zone and the 
soon to be proclaimed Exclusive Economic Zone; 

Australian vessels in other nations' fisheries; and 

Australian vessels on the high seas. 

10.6 Australia is in the process of revising its laws to comply with the 
Convention. Since 1979, Australia has claimed sovereignty within the 
"Australian Fishing Zone" for the purpose of exploiting, conserving and 
managing the natural resources and marine environment. Since 1990, Australia 
has claimed sovereignty over the "Territorial Sea", 12 nautical miles from the 
coastline. At international law, the territorial sea forms an inseparable part of the 
Australian domain. In a bill currently before the Senate, the Australian 
Government claims sovereignty to all living and non-living resources in the 200 
nautical mile "Exclusive Economic Zone". 

10.7 This intended change completes the process of bringing Australia's 
maritime zones into accord with those that Australia is entitled under 
international law as reflected in the  onv vent ion.^ The Maritime Legislation 
Amendment Bill 1993 establishes Australia's rights not just to the zone's natural 
resources but also in relation to marine scientific research, protection and 
preservation of the marine environment and such matters as establishing artificial 
islands and structures. 

International fora discussing problems 

10.8 Australia participates in the development and implementation of global 
fishery conventions and standards. Indeed, Australia sometimes takes a leading 
role, as occurred on drift netting. 

10.9 There are a number of current developments which may have legislative 
ramifications in the future: 

Australia is contributing to an international code of conduct for 
responsible fishing being developed through FAO; 

Australia is participating in the development of a convention to control 
reflagging of fishing vessels that may seek to avoid compliance with the 
internationally agreed conservation and management measures; and 

requirements operates to the detriment of third world nations' fisheries. Evidence, 
p 922. 

4 Customary international law is said to be basically an extrapolation of the way in 
which nations have acted in the past to provide a guide to how they will act in the 
future. Evidence, p 1344. 

5 Prior to UNCLOS, Australian legislation relied in part on the 1958 Geneva 
conventions on Territorial Sea and the Continental Shelf. 

6 Second Reading Speech by Senator the Hon Bob Collins on 29 September 1993 
for the Maritime Legislation Amendment Bill 1993. Senate, Debates, vol 159 
(1993), p 1408. 
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Australia is addressing conservation and management questions in the 
UN auspiced Intergovernmental Conference on Straddling Stocks and 
Highly Migratory 

10.10 These issues are at the cutting edge of international discussions about 
fishing problems and were identified through the consultation processes 
developed by Australian authorities both domestically and internationally. The 
Committee believes the ever present challenge of identifying potential future 
problems requiring international action must remain an item on the agenda of 
Australian fishery authorities. 

10.1 1 In the context of international affairs, NFIC observes that consultation 
with the local industry needs improvement to ensure the Australian industry's 
interests are fully u n d e r s t ~ o d . ~  

Fisheries relations with other countries 

10.12 Australia continues to develop working relationships with our near 
neighbours and traditional fishing nations. Aspects of these dynamic 
relationships will require legislative underpinning in the future but the 
established system of dialogue, supported by legislation, appears to be working 
effectively. 

10.13 Appendix K demonstrates the scope of the issues facing Australian 
authorities in maintaining or improving our relations ufith other fishing nations. 
The suggestions for legislative change arising from current dialogue, however, 
can be characterised as recommendations requiring incremental change to 
existing or proposed laws not a call to radically restructure the existing legal 
regime. 

10.14 Australia's interests go beyond formal bilateral arrangements with 
individual nations for stocks in our territorial waters and fishing zone. The rights 
and obligations of UNCLOS require Australia to look at conserving and 
managing fisheries of straddling stocks like Orange Roughy and the migratory 
species in the high seas like the Southern Bluefin Tuna. 

10.15 Appendix K also reports the development of the trilateral convention 
under UNCLOS aimed at protecting the SBT fishery. While applauding this 
development, the Committee points to the difficulty of relying totally on 
remedies in international law to overcome the sustainability problems 
threatening the SBT stock. 

10.16 While Australia may have the benefit of the international Convention to 
legitimise our activities, the SBT convention will be meaningless should 
Australia not enforce its provisions. The legal basis of the convention is not the 
issue; the issue becomes the willingness and capacity of the SBT Convention 
nations to convince their own, each other's and other foreign nation's fishing 
fleets to respect the catch restrictions in the Convention. If this cannot be 
achieved through agreements, sanctions may be necessary to prevent the loss of 
fish resources. 

Get the legal framework right 

10.17 The Committee notes the Commonwealth is moving to ensure our laws 
relating to fisheries reflect the accepted international standards of UNCLOS. The 

7 Evidence, pp 588-89. 
8 Evidence, p 495. 
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evidence suggests that interested parties are supportive of the present 
international legal regime. This regime provides a generally accepted framework 
for disputes to be resolved when they occur between nations. Furthermore, the 
evidence suggests Australia has developed working arrangements with our near 
neighbours and other fishing nations that permit frank discussion and resolution 
of disputes. In that broad sense, the present and proposed Commonwealth laws 
are adequate. 

10.18 The Committee recommends that the Parliament proceed forthwith the 
Maritime Legislation Amendment Bill 1993 to ensure Australia's laws reflect the 
legal regime accepted in international law and contained in UNCLOS as quickly 
as practicable. 

10.19 The Committee recognises current problems and potential future 
problems will require legislative attention in Australia. The information in this 
chapter and associated Appendixes identified a range of these problems 
requiring amendments to existing laws and even the development of new laws. 
The consensus emerging in the evidence, however, is that the present legal 
regimes are sufficiently vibrant and our relations with other fishing nations are 
sufficiently robust to deal with legal problems as and when they arise. 

10.20 The Committee does not foresee and certainly has no evidence of future 
problems that cannot be handled under the existing framework of UNCLOS. 

... But dialogue also is important ... 
10.21 The existence of a law does not necessarily mean that the action which it 
seeks to prevent will not occur. It can only provide for penalties (punishment 
and sanction) should the prescribed prohibitions be ignored. However, where the 
ecological sustainability of natural resources is involved, a proactive, rather than 
reactite approach is needed. Relying on legal sanctions after the event may 
financially compensate or punish but it cannot return the collapsed resource to 
the community. 

10.22 Australian laws are not a substitute for dialogue at international fora. 
The Committee recognises that timely dialogue with other fishing nations about 
problems and matters of mutual interest is the best mechanism to proactively 
address areas of concern. While dialogue without sanction is obviously not a 
workable system, sanction without dialogue is equally pointless. Australian 
sovereignty and the legitimacy of international conventions mean little if 
individual fishers can avoid the global system to attack and decimate lucrative 
fish stocks. 

... Especially to identify future problems 

10.23 Part of the process of dialogue is identifying potential future problems in 
the future. Sometimes the matters are obvious at international fora though, at 
other times, bureaucrats will need the assistance of those working in the 
industry. The Committee acknowledges that the processes of consultation have 
been subjected to regular scrutiny by Australian authorities. Indeed, the 
Department of Primary Industries and Energy, for example, reports that it 
regularly liaises with other parts of the bureaucracy, both federal and state. 

10.24 But, like most consultative processes, other parties believe that the 
process can be improved. NFIC for one suggests greater consultation with the 
local industry will improve the ability of Australian representatives to participate 
effectively in international fishing fora. 
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10.25 One of the dominant themes of this report is the need for improved 
mechanisms for industry consultation by the bureaucracy. The challenge before 
AFMA, scientific organisations and the Fisheries Policy Branch of DPIE is to 
improve their consultative mechanisms to ensure that the real problems facing 
the fishing industry internationally are properly addressed in a timely fashion. 
While the level of dissatisfaction is not as evident in international matters as in 
aspects of domestic relations, the Committee considers present practices can be 
improved. 

10.26 The Committee considers consultation encompasses more than sharing 
of information. Rather, it is a commitment to a process where problems are 
identified, options discussed and agreements struck in fora where the concerns of 
all interested parties are adequately addressed. It is not the quick and easy 
process of the past arguably used by bureaucrats to claim industry concurrence 
to their schemes. 

10.27 The Committee recommends that all Commonwealth fishery authorities 
should consult with the wider industry to identify and discuss potential 
international fishing problems, consider alternatives and negotiate agreed 
courses of action. The key to this recommendation is the transparency of the 
process; industry must be able to see that consultation is the means to resolve 
issues not to lose rights, privileges or past practices. 

Following is an article by Brett Bayly, a public affairs desk officer for 
environmental issues in the Department of Foreign Affairs and Trade, which 
was published in Insight, the Department's magazine, on 1 March 1993: 

The Australian Government will argue for strong action to improve conservation 
of high seas fisheries at a major United Nations conference on straddling fish 
stocks and highly migratory fish stocks in New York in July. 

Australia will argue that the effective conservation and management of the 
high seas relies upon three main areas of action: 

the effective exercise of nag state responsibility, 

application of precautionary approaches to the management of high seas 
fisheries, and 

meeting obligations to cooperate, including the development and 
implementation of appropriate monitoring, observation, inspection and 
enforcement regimes. 

A three-day meeting of 48 countries and one regional organisation, the South 
Pacific Forum Fisheries Agency, in St John's, Newfoundland, Canada, in late 
January sought to consolidate consensus for achieving an improved regime for 
the conservation and management of straddling stocks and highly migratory 
species in the lead up to the UN Intergovernmental Conference on High Seas 
Fishing scheduled for July 1993. 

The conference is one of the recommendations of Agenda 21, a blueprint for 
sustainable development into the 21st century, which was adopted by the UN 
Conference on Environment and Development in Rio de Janeiro last year. This 
recommendation was adopted at the 47th session of the UN General Assembly in 
December 1992. 

At the opening of the conference, the Canadian Minister for Fisheries and 
Oceans, Mr John Crosbie, told the meeting that the coming UN conference must 
achieve "international acceptance of principles and measures that will give 
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practical effect to the provisions of the UN Convention on the Law of the Sea 
aimed at achieving effective conservation and rational management of high seas 
fisheries". 

Implementation of the Law of the Sea provisions relating to high seas 
fisheries had not yet achieved those objectives. "Instead, uncontrolled high seas 
fisheries threaten ecological disaster for straddling stocks and highly migratory 
species worldwide," he said. 

The head of the Australian delegation, Mr Richard Rowe, agreed that the 
Law of the Sea Convention was not sufficiently detailed on how to fulfil the 
obligation of countries to control the activities of their vessels on the high seas. 
He said there were widely varying interpretations of what constituted reasonable 
exercise of flag state responsibilities on the high seas and certain minimum 
standards had to be agreed on. 

Areas where standards could be set included: 

development of mandatory satellite data transmission systems for 
reporting position, catch and effort; 

control of catch against relevant national and international quota 
systems; 

control of fishing operations against agreed standards, such as mesh 
size, by-catch restrictions; 

measures to prevent vessel reflagging as a means of undermining 
internationally agreed conservation measures; 

carrying out investigations and imposing appropriate penalties under 
domestic legislation; 

implementation of uniform and internationally recognisable vessel and 
gear marking systems; and 

minimum standards for the provision of timely and accurate catch and 
effort data. 

Mr Rowe said that for most high seas fisheries, effective management would 
require the development of some form of cooperative surveillance and 
enforcement regime. 

He said that a regional register of foreign fishing vessels authorised to 
operate in the zones of South Pacific countries had proved to be a valuable tool 
in ensuring compliance with national legislation and fisheries management 
controls. There had been suggestions of some sort of high seas vessel registry 
being established on a broader scale. 

Mr Rowe said that fishing on the high seas was subject to limitations and 
obligations to take conservation measures to prevent over-exploitation. The UN 
Conference would need to agree on specific measures to give full effect to those 
obligations, including measures which recognised precautionary approaches to 
management. 

There was no doubt that gross over-capacity in the major industrial fishing 
fleets was at the heart of the critical problems which faced migratory species and 
straddling stocks around the world, he said. 

National action was needed to address problems of over capacity which 
should emphasise permanent removal of fishing effort, and not result in the 
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displacement of fishing effort to other oceans. Australia would pursue its high 
seas fisheries agenda vigorously at the New York meeting. 

Fishing zones-Australian fishing zone-1974 Memorandum of 
Understanding between Australia and Indonesia-Illegal fishing in 
Australian waters-"Traditional" fishermen 

The following is extracted from the November 1993 Report of the Joint 
Standing Committee on Foreign Affairs, Defence and Trade, entitled 
"Australia's Relations with Indonesia": 

Recommendation 12. (Chapter 8) The Committee recommends that the Attorney- 
General convene a conference of Western Australian, Queensland and Northern 
Territory Attorneys-General to attempt to standardise the treatment of illegal 
Indonesian fishermen by different jurisdictions. 

Recommendation 13. (Chapter 8) The Committee recommends that the 
Department of Primary Industries and Energy keep the arrangements for 
provision of services at Willie Creek under review. 

Recommendation 14. (Chapter 8) The Committee recommends that the 
Department of Primary Industries and Energy consider broadening the scope of 
the Fisheries Cooperation Agreement with Indonesia to consider the relevance of 
aquaculture research projects and the joint management of maritime resources. 

Recommendation 15. (Chapter 8) The Committee recommends that the 
Department of Primary Industries and Energy approach Indonesian authorities to 
undertake a thorough examination of all aspects of Indonesian fishing in 
Australian waters, including such models as the Torres Straits Treaty with Papua 
New Guinea, the Timor Gap Treaty with Indonesia and the forthcoming 
Convention for Conservation of Southern Bluefin Tuna, with the objects o f  

renegotiating the 1974 Memorandum of Understanding: 

defining "traditional" fishermen in a more appropriate way; and 

arriving at more effective arrangements for fishermen of both countries 
in the Arafura Sea. 

Recommendation 16. (Chapter 8) The Committee recommends that action be 
taken urgently to permit carriage of solar powered radios which can receive 
weather warnings on vessels which would otherwise be classified as 
"traditional", and that this matter be part of the examination of the definition of 
such fishermen in Recommendation 15. 

The following comments were made by members of the Committee on the 
tabling of the Report on 18 November 1993. Senator Loosley (Senate, Debates, 
vol 160 (1993), p 3 170): 

The other subject which generated a great amount of evidence was fishing by 
Indonesian nationals off the north and north west coasts of Australia. 

Many of those who fish illegally have been forced to do so because of 
economic necessity. Some species have been so over-fished in Indonesian waters 
that it is understandable that attempts are made to seek stock in southern waters. 

The 1974 Memorandum of Understanding with Indonesia was negotiated to 
solve a number of problems. Among other things, it governs the right of 
traditional Indonesian fishermen to visit and fish in waters on the outer edge of 
the Continental Shelf. 
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Since then, other situations have arisen and the MOU does not deal with all 
categories of fishermen who should be considered as "traditional". Moreover, 
arrangements for fishermen of both nations in the Arafura Sea are not 
satisfactory. 

We have recommended a thorough examination of all aspects of Indonesian 
fishing in Australian waters: 

to renegotiate the MOU with Indonesia; 

to define "traditional" fishermen more appropriately; and 

to arrive at more satisfactory arrangements for fishermen in the Arafura Sea. 

Mr Ferguson (House of Representatives, Debates, vol 190 (1993), p 3099): 

The other subject which generated a great amount of evidence was fishing by 
Indonesian nationals off the north and north-west coasts of Australia. Many of 
those who fish illegally have been forced to do so because of economic 
necessity. Some species have been so overfished in Indonesian waters that it is 
understandable that attempts are made to seek stock in southern waters. 

The 1974 memorandum of understanding with Indonesia was negotiated to 
solve a number of problems. Among other things it governs the right of 
traditional Indonesian fishermen to visit and fish in waters on the outer edge of 
the continental shelf. Since then other situations have arisen and the MOU does 
not deal with all categories of fishermen who should be considered as traditional. 

Moreover, arrangements for fishermen of both nations in the Arafura Sea are 
not satisfactory. We have recommended a thorough examination of all aspects of 
Indonesian fishing in Australian waters, with a view to renegotiating the MOU 
with Indonesia, defining "traditional" fishermen more appropriately and arriving 
at a more satisfactory arrangement for fishermen in the Arahra Sea. 

London Convention-Dumping of radioactive wastes at sea- 
Australian response to Russian dumping 

Following is a statement by the Minister for Foreign Affairs, Senator Gareth 
Evans made on 19 October 1993, concerning the dumping of radioactive waste 
(Senate, Debates, vol 160 (1993), p 2085): 

Yesterday Senator Coulter asked me a question about the dumping of radioactive 
waste by Russia into the Sea of Japan. I am now able to confirm that that did 
occur. That has been conceded by the Russian authorities. There is a detailed 
response, which I have given to Senator Coulter. With his permission, and that 
of the Senate, I will incorporate that in Hansard. 

The document read as follows: 

It does appear that the Russians have dumped nuclear waste in the Sea of Japan 
as alleged by Greenpeace. The Russian ministry for the Protection of the 
Environment and Natural Resources has now confirmed that 900 cubic metres of 
low-level nuclear waste was dumped off the Sea of Japan on 16 October. 

The waste was reported to contain strontium, cobalt and caesium with a total 
of 2.18 curies of radioactivity being released in 1700 cubic metres of liquid 
waste. According to the ministry spokesman, the dumping had been carried out 
in accordance with international law and regulations. 
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The Russians have claimed that lack of land-based storage facilities has led 
them to pursue ocean dumping. 

Australia remains vigorously opposed to the dumping of radioactive waste at 
sea. In the South Pacific forum communique issued in August. Australia joined 
with the South Pacific island countries and New Zealand in expressing its grave 
concern over the dumping of  Russian nuclear wastes into the North Pacific, 
called for its immediate cessation, and called for retrieval of those wastes if 
feasible and safe. 

As a party to the London Convention (formal title London Convention on 
the Prevention of Marine Pollution by Dumping of Wastes and Other Matter 
1972), Australia will support at the 16th consultative meeting of the London 
convention to be held in November this year an amendment to the convention to 
transform the current voluntary n~oratorium on the dumping at sea of low-level 
radioactive wastes into a compulsory regime prohibiting the dumping of all types 
of radioactive waste. 

Senator Coulter is no doubt aware that although at present the London 
Convention prohibits the dumping of  medium and high level radioactive wastes 
at sea, there is only a non-legally binding moratorium in force in relation to low 
level radioactive waste. 

Australia would expect nevertheless all parties to the London Convention, 
including the Russian Federation. to act in a manner consistent with the object 
and purpose of the convention and require all vessels flying their flag to comply 
with that moratorium. 

The government knows that all enriched uranium product and depleted 
uranium waste from the enrichment of Australian-obligated uranium was 
removed under "all in all out" arrangement. Consequently I can give an 
unequivocal guarantee that no waste generated from Australian uranium was 
dumped in the sea by the Russians. 

Under the 1990 agreement between Australia and the former USSR 
governing the peaceful uses of nuclear energy, no Australian uranium may be 
supplied to the successor state of the agreement; the Russian Federation for end- 
use in that state. 

Before the signing of the agreement in 1990, the USSR carried out 
enrichment of Australian obligated uranium on behalf of third parties with whom 
Australia has nuclear safeguards agreements. such as Finland and Sweden. 
Under these agreements. Australian-obligated uranium could be enriched in the 
USSR, however all uranium had to be returned to the third party after 
enrichment and could not remain in the USSR for end use. 

Material first entered the USSR in June 1983 and was all out by June of 
1985. Under the all-in-all-out arrangement, the depleted uranium waste (tails) 
was also removed from the USSR as well as the enriched uranium product. 

Since the completion of the agreement. there have been no transactions 
between Australia and the Russian Federation of Australian-obligated uranium. 
All Australian material which entered the former USSR has been satisfactorily 
accounted for and none has remained for end use within the Russian Federation. 

For uranium to be supplied to Russia for end use, an entirely new agreement 
would need to be negotiated. 
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Senator Evans added: 

Australia is very deeply concerned by this development. Although there is no 
formal legal prohibition on the dumping at sea of low level waste-as distinct 
from high to medium level waste-there has been a non-legally binding 
moratorium in place. The policy aspect of that is clear and strongly adhered to by 
Australia. 

As to the other part of Senator Coulter's question, I can give an unequivocal 
guarantee that no waste generated from Australian uranium could have been 
dumped in the sea by the Russians. All Australian material which entered the 
former USSR has been satisfactorily accounted for under an all-in, all-out 
arrangement. None has remained for end use within the Russian federation and 
no such material has been given subsequently. 

London Convention-Ocean disposal of jarosite--Extension of 
permit to Pasminco Metals Ex beyond Convention date of 
December 1995-Australian declaration 

Following is a media release made by the Minister for the Environment, Mrs  
Kelly, on  3 February 1994: 

The Federal Minister for the Environment, Ros Kelly, today announced that the 
Commonwealth Government has determined that the ocean disposal of jarosite 
by Pasminco Metals Ex's operation in Hobart, Tasmania, will cease no later than 
the end of 1997. 

This extends the current permit given to the company in 1991 for a 
maximum of two years beyond the December 1995 phase-out date set by the 
London Convention 1972. 

The Government's decision was taken in the light of Pasminco's 
identification of a new "co-treatment" process which will eliminate the need to 
produce jarosite. 

Mrs Kelly said Pasminco has been given an extension of time to develop and 
implement the new process because there is uncertainty as to whether they can 
meet the 1995 deadline. 

"However, under no circumstances will ocean disposal of jarosite be allowed 
to continue after the end of 1997 and I will be monitoring the progress of 
implementing this technology very closely so as to phase out ocean disposal of 
jarosite as soon as possible. I am hopeful that this can happen well before the 
1997 deadline. 

If no extension of time is available and the new process cannot be 
implemented before the end of 1995, then the only course of action would be to 
landfill jarosite which would present its own environmental problems. 

While I do not condone disposing of waste at sea, in this case the only 
sensible option is to allow Pasminco to put this new process into effect as soon 
as possible. It would not be in the best interests of the environment to divert the 
company's energies into a potentially problematic landfill operation when the 
solution is within reach." 



Law of the Sea 455 

The following Third Person Note incorporating Australia's declaration o f  
non-acceptance o f  the phase-out date was delivered on 14 February 1994. 

The Australian High Commission presents its compliments to the secretariat of 
the International Maritime Organisation acting in its capacity as secretariat to the 
London Convention 1972 and has the honour to address a communication to the 
secretariat in response to Resolution LC.49(16) of 12 November 1993 adopted at 
the sixteenth consultative meeting of the contracting parties to the London 
Convention. 

The High Commission has the honour to advise the secretariat that the 
Australian Government has considered the contents of Resolution LC.49(16) 
and, in relation to this resolution, has decided to make the following declaration 
under Article XV(2) of the 1972 Convention: 

Australia accepts the prohibition on the dumping of industrial wastes at 
sea as from 1 January 1996 as envisaged in Resolution LC.49(16) for all 
types of industrial wastes as defined by the resolution with the exception 
of jarosite waste for which it is necessary, for technical reasons which 
will be elaborated at future meetings of the London Convention, to 
retain the option of dumping at sea for a short period after the expiration 
of the deadline set down in Resolution LC.49(16). Under no 
circumstances will the dumping at sea of jarosite be permitted by the 
Australian Government beyond 3 1 December 1997. 

The High Commission avails itself of this opportunity to renew to the 
secretariat of the International Maritime Organisation the assurance of its high 
consideration. 

United Nations Convention on the Law of the Sea-Negotiations to 
amend Part XI of the Convention regarding deep seabed mining- 
Mining code 

Following is an article from Insight, the journal o f  the Department of  Foreign 
Affairs and Trade, published on 1 March 1993 : 

Australia is taking part in negotiations to produce by April a first draft of an 
agreement to amend the Law of the Sea Convention (LOSC) as it relates to deep 
seabed mining. 

Australian companies have not so far shown great interest in deep seabed 
mining largely because Australia is a significant land-based producer of the 
seabed minerals. One of Australia's main objectives in the review of Part XI of 
the convention will be to ensure that land-based producers will not have to 
compete with seabed minerals supported by unfair economic practices such as 
subsidisation and preferential market access. 

Progress towards drafting a mining code was made at a meeting in New 
York on 28-29 January chaired by the Secretary General of the United Nations, 
Mr Boutros Boutros-Ghali. All countries which attended the meeting agreed to 
give the UN Secretariat the task of drafting changes to Part XI of the convention 
in such a way as to make it possible for major industrialised countries to become 
parties to it. 

In addition, the United States indicated that it would undertake a complete 
review of its policy on the LOSC in general and Part XI in particular, with the 
aim of taking part in the negotiations on a revamped Part XI. 
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This is seen as an important development because opposition to Part XI was 
a major reason why the Reagan and Bush administrations refused to sign the 
LOSC. Many other industrialised countries took a similar stand. 

As it stands, Part XI of the convention contains an ambitious and closely 
regulated system whereby seabed miners and an entity called the Enterprise 
would exploit the mineral wealth of the seabed beyond national jurisdiction. The 
establishment of the Enterprise was seen as a means of giving effect to the 
widely accepted legal norm that the resources of the deep seabed are the 
common heritage of mankind. 

The UN Secretariat hopes to have a first draft of the revamped version ready 
for discussion at the Law of the Sea Preparatory Commission in Kingston, 
Jamaica. from 22 March to 2 April. 

The text drafted in Kingston will be discussed at the next meeting of the 
Secretary-General's informal consultations on outstanding issues relating to the 
deep seabed mining regime scheduled for 27-28 April in New York. The aim is 
to have an agreement ready for the next session of the UN General Assembly 
which would allow for the widely-supported entry into force of the LOC within 
two years. 

Pressure to reach agreement is increased because the convention is nearing 
entry into force. With 54 ratifications of the required 60 in place, relatively little 
time is left to reach agreement on modifications to Part XI before entry into 
force. 

Australia is committed to a comprehensive and widely accepted 1,OSC. 
Australia signed the convention because of the substantial benefits derived from 
the navigation provisions and those relating to off-shore resource jurisdiction. 

The case for having a widely accepted and comprehensive convention enter 
into force has not diminished since 1982 \+hen it was opened for signature. This 
has become all the more important as Australia is implementing key 1,OSC 
provisions on Australia's maritime zones. 

A 12 nautical mile territorial sea was declared in 1990 and Australia is 
preparing to declare an Exclusive Economic Zone. to redefine Australia's 
continental shelf in terms of the convention and to establish a 24 nautical mile 
contiguous zone. 

United Nations Convention on the Law of the Sea-First draft of 
updated Part XI of the Convention regarding deep seabed mining- 
Prevention of unfair economic practices 

Following is an article by Marsali MacKinnon, public affairs desk officer for 
international legal issues in the Department of Foreign Affairs and Trade, 
published in the Department's journal Insight on 27 April 1993: 

The prospect of international agreement on a legal order for the oceans of the 
morld moved one step closer to reality in April. 

The United Nations released the first draft of a crucial instrument to update 
the Law of the Sea Convention (LOSC) as it relates to deep seabed mining. 

The Law of the Sea Convention was first opened for signature in 1982 but 
has not yet come into force. 
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A major reason for this delay has been a protracted international debate over 
Part XI of the LOSC, which deals with mining of the deep ocean floor. 

The Law of the Sea Preparatory Commission in Kingston, Jamaica from 
March 22 to 2 April, produced an agreed text of Part XI of the LOSC. 

It was due to be discussed on April 27 and 28 in New York at the next 
meeting of the UN Secretary-General's informal consultations on outstanding 
issues relating to the deep seabed mining regime. 

The aim is to have an instrument ready for presentation to the next session of 
the UN General Assembly. which would allow the widely-supported LOCS to 
come into force within two years. 

Dr Greg French, of DFAT's Sea Law and Ocean Policy Group, is chairman 
of Special Commission Three of the UN Law of the Sea Preparatory 
Commission. 

He said the spotlight had now shifted to the UN Secretary-General's 
informal consultations on Part XI of the Convention. 

"Hopes are high on many fronts that an agreement can be reached in this 
forum to enable widespread acceptance of a universal legal order for the world's 
oceans", Dr French said. 

Earlier this year, progress towards drafting a mining code was also made at a 
meeting in New York on 28-29 January chaired by the Secretary General of the 
United Nations, Mr Boutros Boutros-Ghali. 

All countries attending the meeting agreed to give the LW Secretariat the 
task of drafting changes to Part XI of the Convention in such a way as to clear 
the way for ma.jor industrialised countries to become parties to it. 

In addition, the United States indicated that it would undertake a complete 
review of its policy on the LOSC in general and Part XI in particular. with the 
aim of taking part in the negotiations on a revamped Part XI. 

This is seen as an important development because opposition to Part XI was 
a major reason why the Reagan and Bush Administrations refused to sign the 
LOSC. 

Many other industrialised countries took a similar stand. 

In its current form, Part XI of the Convention contains an ambitious and 
closely regulated system which would allow miners and the proposed operating 
arm of the International Seabed Authority to be known as Enterprise to exploit 
the mineral wealth of the seabed beyond national jurisdiction. 

The establishment of the Enterprise was seen as a way of implementing the 
widely accepted legal norm that the resources of the deep seabed are a common 
heritage of mankind. 

Australian companies have not yet shown great interest in deep seabed 
mining mainly because Australia is a significant land-based producer of seabed 
minerals. 

Unfair economic practices 

One of Australia's aims in the review of Part XI will be to ensure that land-based 
producers will not have to compete with seabed minerals supported by unfair 
economic practices such as subsidisation and preferential market access. 
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Pressure to reach agreement is increased by the fact that the Convention is 
close to going into force. 

Australia is committed to a comprehensive and widely accepted LOSC and 
signed the convention because of the substantial benefits derived from the 
navigation provisions and those relating to off-shore resource jurisdiction. 

The case for having a widely accepted and comprehensive convention enter 
into force has not diminished since 1982 when it was opened for signature. 

This has become more important as Australia is now in the process of 
implementing key LOSC provisions relating to Australia's maritime zones. 

A 12-nautical mile territorial sea was declared in 1990 and Australia is 
preparing to declare an Exclusive Economic Zone to redefine Australia's 
Continental Shelf in terms of the Convention and to establish a 24 nautical mile 
contiguous zone. 

United Nations Convention on the Law of the Sea-Exclusive 
Economic Zone (EEZ)-Protect Australia's marine environment 
especially Great Barrier Reef-Exploration, exploitation and 
conservation within the EEZ of coastal States 

Following is an article by Marsali MacKinnon, public affairs desk officer for 
international legal issues in the Department of Foreign Affairs and Trade, 
published in the Department's journal Insight on 10 May 1993: 

Government moves to formally establish a 200 nautical mile Exclusive 
Economic Zone (EEZ) will increase Australia's ability to protect its marine 
environment-including the world's largest Marine Protected Area, the Great 
Barrier Reef. 

It is hoped that legislation to establish an EEZ will be passed by the end of 
this year. 

Formalising the zone will underpin the rights and duties Australia is now 
exercising within the area 200 nautical miles from its territorial sea baselines. 
including the protection and preservation of the marine environment. 

The importance of an EEZ to helping protect the Great Barrier Reef was 
stressed by a conference of maritime safety affairs held recently at the Australian 
National University in Canberra. 

The Oil Spill Conference of Experts from April 14 to 15, was organised 
jointly by the Great Barrier Reef Marine Park Authority (GBRMPA) and the 
Australian Maritime Safety Authority (AMSA). 

In its closing statement, publicly released by the GBRMPA, the Conference 
urged the Australian Government to immediately finalise EEZ legislation. 

The statement said the Oil Spill Conference of Experts unanimously 
endorsed the establishment of an EEZ, to allow Australia "to instigate greater 
protective measures against major oil or toxic cargo spills near the Great Barrier 
Reef." 

Limited capacity to prevent spills 

In an introductory statement at the start of the Conference, GBRMPA Chairman 
Mr Graeme Kelleher noted that while the GBRMPA had measures in place to 
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protect the Great Barrier Reef against environmental damage from oil spills, 
there was a need for more focus on preventive measures. 

"We do have a contingency plan called Reefplan, and compulsory pilotage 
requirements which are commendable and of a high standard compared to other 
parts of Australia, however, the reality is that they have a limited capacity to 
prevent or clean-up spills," Mr Kelleher said. 

The Conference's closing statement said there had been an increase in 
shipping traffic through the Reef, and a general decline internationally in 
adequately trained crews. 

"About 100 tankers, some carrying 100,000 tonnes of oil, use the Great 
Barrier Reef shipping lanes each year. In all, 2000 ships pass through the area 
annually, some of the larger bulk ore and mineral carriers needing 10,000 tonnes 
of bunker (ie engine) oil", the statement said. 

The Australian Government is committed to the uniform application and 
development of international law, and recognises the desirability of international 
cooperation (rather than unilateral action) in the protection and preservation of 
the marine environment. 

To this end, Australia acceded in 1992 to the International Convention on 
Oil Pollution Preparedness, Response and Cooperation 1990. 

The convention improves international cooperation in combating major oil 
spills, and enhances Australia's ability to call on or provide assistance in the 
event of such spills. 

It imposes obligations on states to have ships, offshore units and sea ports 
equipped with oil pollution emergency plans and reporting procedures. 

Explore, exploit, conserve 

Under international law as reflected in the 1982 Law of the Sea Convention 
(LOSC), Australia, as a coastal state, is entitled to a 12 nautical miles territorial 
sea, a contiguous zone, an exclusive economic zone, and a continental shelf. 

The LOSC, although not yet in force, has guided state practice in all law of 
the sea matters. 133 states now have a 12 nautical mile territorial sea, 33 have a 
24 nautical mile contiguous zone, and 82 claim an exclusive economic zone 
(EEZ). 

Within these zones, each coastal state is entitled to explore, exploit, conserve 
and manage the living and non-living natural resources. 

It also has jurisdiction over offshore installations, marine scientific research 
and the protection and preservation of the marine environment. 

Australia has adopted an incremental approach towards implementing these 
zones. Australia already has established an exclusive fisheries zone (the 200 
nautical mile Australian Fishing Zone, or AFZ) which is one element of the 
EEZ. The AFZ was established in 1979. 

More recently, Australia extended its territorial sea from 3 to 12 nautical 
miles. 

Also Australia has claimed a continental shelf since 1953, which is linked to 
the 1958 Geneva Convention on the Continental Shelf which sets the outer limit 
at a depth of 200 metres, or beyond that limit'to a depth capable of exploitation 
of the natural resources. 
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Under the more precise LOSC definition, the outer edge of the legal shelf is 
a minimum of 200 nautical miles from the territorial sea base-lines. 

The LOSC definition of a continental shelf also covers the continental 
margin (if any) to a point 350 nautical miles from the baseline, or 100 nautical 
miles from the 2500 metre isobath, whichever is the greater. 

Australia is now moving to adopt the LOSC definition of the continental 
shelf, which will enable Australia to claim, consistently with international law, a 
larger total area of continental shelf than under the 1958 Convention. 

Although Australia to date has not declared an EEZ, it has asserted its rights 
and accepted its duties as a coastal state under the LOSC. 

The decision by the Australian Government in September 1991 to adopt the 
balance of the maritime zones as defined in the LOSC has confirmed Australia's 
intention to fully exercise the maritime zone rights to which it is entitled under 
international law. 

United Nations Convention on the Law of the Sea-Maritime 
Legislation Amendment Bill 1993-Exclusive economic zone, 
continental shelf, contiguous zone 

On 16 November 1993 the Minister for Transport, Senator Collins, addressed 
the Senate on the Maritime Legislation Amendment Bill 1993 as follows 
(Senate, Debates, vol 160 (1993), p 291 1): 

Senator Coulter raised the issue of common heritage of the deep seabed. I can 
provide him with the assurance that he is seeking. I refer him to the language of 
the convention itself, the relevant section of which states, "the deep seabed is 
part of the common heritage of all mankind". That is a fairly categorical 
assurance on that point. 

The Australian government does acknowledge that the law of the sea 
convention was adopted over 10 years ago. For that reason, some of the 
terminology used in the convention would have been different if negotiations 
had been completed this year. For example, the convention does not refer to 
ecologically sustainable development, which is a term that has arisen in the 
lexicon only in the last couple of years. 

The Australian government's position is that the provisions of the law of the 
sea convention are not inconsistent with the principle of ecologically sustainable 
development. I am happy to assert that the Australian government's position is 
that not only are those provisions not inconsistent with that principle but also 
that they are capable of being, and should be, implemented in a manner which is 
consistent with the principles of ecologically sustainable development. 

The continuing importance of doing that is clearly a view which is shared by 
the international community. I draw the Senate's attention to paragraph 78 of 
chapter 17 of agenda 21, which was adopted by the United Nations Conference 
on Environment and Development, which was known colloquially as the Earth 
Summit, in Brazil in 1992, which states: 

States should ensure that marine living resources of the exclusive 
economic zone and other areas under national jurisdiction are 
conserved and managed in accordance with the provision of the United 
Nations Convention on the Law of the Sea. 
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Following on from that, agenda 2 1 calls upon states to "implement strategies 
for the sustainable use of marine living resources". Agenda 21 therefore 
confirms that in the eyes of the international community, despite the slightly 
anachronistic language, the principles in the relevant articles of the law of the 
sea convention remain relevant. Agenda 21 is indicative of the international view 
that the provisions of the convention relating to the utilisation of marine living 
resources can, and should be, implemented consistently with the principle of 
ecologically sustainable development. 

That view on the international plane is also reflected in Australia's 
legislation. I think Senator Coulter would agree that that is really the important 
part. The Fisheries Management Act is the primary Australian legislation 
governing the use of marine living resources. One of the objectives under that 
act which must be pursued by the minister and the Australian Fisheries 
Management Authority is consistency with the principles of ecologically 
sustainable development. 

'The minister and the department are also required to have regard to the 
ob,jectives of proper conservation and management and optimum utilisation 
which are set out in articles 61 and 62 of the law of the sea convention. The 
reference in the objectives of the Fisheries Management Act to both ecologically 
sustainable development and the principles of the law of the sea convention is 
indicative of the fact that, as far as the Australian government is concerned. there 
is no inconsistency between those two matters. I assert again for the benefit of 
the Senate that the Australian government's view is that not only can those 
principles of ecologically sustainable development be implemented in Australia 
in our fisheries reserves but that they should be. 

I apologise to Senator Coulter for not addressing point 2. I assure him that it 
was not intentional. I think I can provide Senator Coulter with the information 
that will satisfi. him in regard to this question. 

The matters raised by Senator Coulter are the subject of debate and 
negotiation in various international fora. The United Nations has organised a 
conference on straddling stocks and highly migratory fish stocks. The United 
Nations sustainable development commission will be examining the 
i~nplementation of agenda 21. including that part of the agenda dealing with "the 
sustainable use and conservation of marine living resources on the high seas." 
The food and agricultural organisation of the United Nations is developing an 
international code of conduct on responsible fishing. Australia is an active 
participant in these processes and will wish to see results that are consistent with 
the principles of ecologically sustainable development in the outcome of these 
further discussions; that is, results that would ensure that the marine living 
resources aspects of the law of the sea convention are implemented consistently 
with the principles of ecologically sustainable development. 

On 29 September 1993 the Minister for Transport and Communications, 
Senator Collins, delivered the second reading speech for the Maritime 
Legislation Amendment Bill 1993, as follows (Senate, Debates, vol 159 (1993), 
p 1408): 

The purpose of this Bill is to complete the process of bringing Australia's 
maritime zones into line with those to which Australia is entitled under 
international law as reflected in the 1982 United Nations Convention on the Law 
of the Sea. The Bill makes changes to existing law in four principal areas. These 
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are establishment of rights in an exclusive economic zone, adoption of a revised 
definition of the continental shelf, assertion of rights in a contiguous zone and 
adoption of new international legal provisions for the drawing of territorial sea 
baselines. 

The principal legislation to be amended is the Seas and Submerged Lands 
Act 1973. The Bill amends, in a consequential way, a number of other pieces of 
legislation. 

At present the Seas and Submerged Lands Act refers to the 1958 Geneva 
Conventions on Territorial Sea and Continental Shelf. References to those 
Conventions are no longer appropriate. In 1982 a new United Nations 
Convention on the Law of the Sea was adopted and signed by Australia. 
Australia has not yet ratified the Convention. That Convention, however, now 
has 56 ratifications and is likely to enter into force in the near future (it needs 60 
ratifications to do so). It is, apart from the provisions relating to mining of the 
deep seabed, generally accepted as reflective of international law. The 
Government considers that in relation to maritime zones the Convention should 
govern Australian practice. 

At present, consultations are taking place under the auspices of the 
Secretary-General of the United Nations with a view to overcoming some of the 
difficulties that have arisen under the Convention in relation to the provisions 
dealing with deep seabed mining. If these consultations are successful Australia 
and other developed States will be in a position to give serious consideration to 
ratifying the Convention and hence ensuring that it is universally accepted as the 
law on the subject. It is therefore appropriate, at this time, for Australia to amend 
its domestic law to bring its practice in relation to maritime zones into 
conformity with that provided for in the 1982 Convention. As I indicated earlier 
Australia considers the maritime zone aspects of the Convention to be reflective 
of customary international law. 

Australia has, over the years, gradually asserted its various maritime 
entitlements under international law. Thus, in 1983 certain territorial sea 
baselines were proclaimed and in 1990 a 12 nautical mile territorial sea was 
established in place of the previous 3 nautical mile territorial sea. As long ago as 
1979 Australia established a 200 nm fishing zone. The current Bill will complete 
the process of bringing Australia's maritime zones up-to-date. It replaces 
operative provisions in Commonwealth legislation which refer to the 1958 
Conventions with references to the 1982 Convention. 

The Bill makes clear that Australia asserts the full rights to which it is 
entitled under international law in a 200 nautical mile exclusive economic zone. 
As stated in the preamble to the Bill, the rights that Australia has in such a zone 
include not just sovereign rights over both living and non-living resources but 
also jurisdiction as provided for in international law in relation to the 
establishment and use of artificial islands, installations and structures, marine 
scientific research and protection and preservation of the marine environment. 
The sovereign rights and the jurisdiction which a coastal State possesses in its 
exclusive economic zone in regard to these matters are set out in detail in the 
1982 Law of the Sea Convention, the relevant parts of which form a schedule to 
the Bill. It will be for future legislation to deal expressly with matters such as 
pollution control in the exclusive economic zone. 
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The Bill also adopts the definition of the continental shelf in the 1982 
Convention. The 1958 Convention defines the outer limit of the continental shelf 
in terms of a depth of 200 metres or beyond that to a depth capable of 
exploitation. This open ended definition has proved unsatisfactory and 
customary international law has recognised that the limit of the continental shelf 
is the edge of the continental margin, and that it does not include the deep 
seabed. The 1982 Convention contains in Article 76 a precise definition of the 
continental shelf. This is a minimum 200 nautical miles regardless of the 
physical configuration of the shelf. Beyond that distance, where the 
configuration of the continental shelf allows, however, the limit may extend to a 
distance not exceeding 350 nautical miles from the baseline or 100 nautical 
miles from the 2,500 metre isobath. This limit is calculated either by reference to 
the depth of sediments or the distance from the foot of the continental slope, 
defined by gradient. Adoption of the 1982 definition will enable Australia to 
claim a larger total area of continental shelf than under the 1958 Convention. 
The gains made by adopting the new definition outweigh any potential minor 
losses and will bring Australian legislation into conformity with internationally 
accepted principles. 

The Bill also for the first time in Commonwealth legislation deals expressly 
with a contiguous zone. This zone extends from the limit of the territorial sea to 
a distance no greater than 24 nm from the territorial sea baselines. It is a zone in 
which a coastal State can exercise rights of control to prevent infringement of 
customs, fiscal, immigration or sanitary laws and to punish infringement of the 
above laws committed within its territory or territorial sea. It is envisaged that 
specific legislation such as the customs or quarantine legislation will in due 
course be amended to assert more fully the rights to which Australia is entitled in 
such a zone. 

The Bill amends in a consequential way a number of Acts as set out in 
Schedule 1. These amendments mostly relate to the definition of "continental 
shelf' in those pieces of legislation so as to remove references to the 1958 
Convention. One amendment of particular note is the alteration of the adjacent 
area boundary under the Petroleum (Submerged Lands) Act in relation to 
Tasmania and Western Australia. This will ensure that the operation of that Act 
extends to all the areas of continental shelf which Australia is entitled to claim 
under the 1982 definition. The existing adjacent area "picture frames" which are 
used in certain offshore area legislation do not extend far enough in those two 
areas. 

The relevant parts of the 1982 Convention are set out in schedule 2 to the 
Bill and will form part of the revised Seas and Submerged Lands Act. 

Mr President, the passage of this legislation reflects the need for Australia 
with its significant interests as both a coastal and maritime State to position itself 
to take advantage of developments in the law of the sea. Australia's action in this 
regard will promote further consolidation of coastal and maritime State rights 
and obligations as set out in the 1982 Convention. 

I mention that the Bill does not affect the offshore constitutional settlement. 
The States and Northern Territory are consulted in relation to maritime issues 
and I expect this to continue. 

The Bill will have no direct financial impact. 
I present the explanatory memorandum for the Bill. 
I commend the Bill to the Senate. 
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United Nations Convention on the Law of the Sea-Expected entry 
into force November 1994--History of the Convention-Deep 
seabed mining regime under Part XI-Boat Paper proposals 

The following article from the December edition of Insight, the magazine of the 
Department of Foreign Affairs, was written by Crispin Conroy of the 
Department's Sea Law and Ocean Policy Group. 

The 1982 United Nations Law of the Sea Conventions: the clock starts 
ticking 

The 1982 Law of the Sea Convention (the Convention) was negotiated from 
1973 to 1982 with the involvement of s3me 150 States and resulted in the near 
universal agreement on a text which provides a comprehensive code of legal 
principles governing human activities at sea. The Convention consists of 320 
Articles and nine annexes, covering such diverse issues as maritime zones, 
delimitation of maritime boundaries, fisheries conservation and management, 
piracy, transit passage through international straits, protection and preservation 
of the marine environment, marine scientific research and mining of the deep 
seabed. 

Australia signed the Convention on 10 December 1982 but has yet to ratify. 
In subsequent years there has been a slow but steady flow of ratifications. 
However, to date the ratifiers have all (with the exception of Iceland) come from 
the developing world. The unwillingness of industrialised states to ratify has 
largely been due to differences between industrialised and developing countries 
on Part XI, which deals with the mining of vast quantities of polymetalic nodules 
of the deep seabed (ie. the area of the ocean floor lying beyond the maximum 
continental shelf and exclusive economic zone entitlements of coastal states). 

The Convention provides for entry into force one year after the 60th 
ratification. On 16 November 1993 Guyana deposited its instrument of 
ratification of the Convention, bringing the number of ratifications to 60. The 
legal effect of the ratification by Guyana will be to bring the Convention into 
force on 16 November 1994 for the 60 ratifying nations. But whether the 
Convention will become a universally accepted regime depends primarily on the 
resolution of continuing differences over Part XI. 

Part XI establishes a complex regime for the exploitation of the deep seabed 
as an international resource. The deep seabed's principal resource consists of 
"polymetalic nodules": potato-sized mineral deposits on the ocean floor 
containing significant quantities of metals, such as manganese, iron, nickel, 
copper and cobalt. The deposits are estimated to be in the order of 1.5 million 
million tonnes. Following conclusion of the negotiations in 1982 the United 
States refused to sign or ratify the Convention unless negotiations were re- 
opened on Part XI. Developing country participants were unwilling to do this, as 
they argued that the text of the Convention represented a consensus outcome 
arrived at by parties making concessions on various issues in order to achieve a 
package which would be acceptable to all parties. 

A stand-off on the issue has persisted, as other industrialised countries have 
followed the U.S. lead in not ratifying the Convention. Two factors have opened 
the possibility of a resolution of the issue in the near future: the election of the 
Clinton administration, which has actively engaged other states in discussions on 
Part XI and the fact that entry into force of the Convention was imminent. Now 
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that the sixtieth ratification has been deposited and "the clock has started 
ticking" towards the entry into force of the Convention, there is added urgency 
in the search for a compromise agreement on Part XI. Indeed, most countries 
would prefer the Convention to enter into force with virtual universal 
participation. The alternative-a Convention ratified only by developing states- 
could result in the weakening of the legal status of portions of the Convention 
and would spell the end, as a binding universal "black letter" instrument, of one 
of the most comprehensive international treaties ever negotiated. In addition, 
industrialised countries are concerned that once the Convention does enter into 
force it will be difficult to change Part XI, largely because of the Convention's 
onerous amendment procedure. They would thus prefer a quick resolution of the 
issue now. 

In the course of 1993, the focus has shifted to informal consultations (now 
involving some 80 countries) taking place under the auspices of the Secretary- 
General of the United Nations with a view to kick-starting discussions on Part 
XI. The major advance during these consultations has been the development of a 
text which was put forward by key delegations, including Australia, Brazil, Fiji, 
Indonesia, Italy, Jamaica, Nigeria, Tanzania, U.K. and the U.S., as a "useful 
basis for negotiations". The text, known as the "Boat Paper" because of the 
graphic on the front cover, contains an "Agreement" (in effect a reinterpreted 
Part XI) which identifies all major questions at issue between industrialised and 
developing states and which would institute a number of significant revisions to 
the text of Part XI to make it acceptable to industrialised countries. The "Boat 
Paper" proposes a far leaner structure for institutions administering exploitation 
of the deep seabed and includes the following initiatives: 

Chambered voting in key executive organs giving veto rights to 
countries grouped in categories of "investors", "consumers" and "land- 
based producers" (such as Australia): 

Deferral of the establishment of the mining arm of the International 
Seabed Authority (ISA), the "Enterprise", for the exploitation of the 
deep seabed; 

A rigorous anti-subsidisation regime linked to the GATT, (an Australian 
initiative); 

The transformation of the compulsory technology transfer regime into a 
"best endeavours" (ie. less stringent) framework; 

Express reference to the obligation of the ISA, when adopting rules and 
regulations pursuant to Part XI, to include those relating to the 
protection and preservation of the marine environment. 

The overall question of whether developing countries will accept the 
reinterpretation of Part XI in exchange for participation in the Convention by 
industrialised countries is still unclear. However, in the lead up to and during the 
most recent informal consultations, held in New York from 8-12 November 
1993, there was general acceptance that the "Boat Paper" constituted the sole 
negotiating text; and a number of the delegations, which in the past had been 
outspoken against changes to Part XI, softened their approach considerably. 

Discussions based on the "Boat Paper" are continuing. There is a general 
feeling that, if a text is finalised, there will need to be a special meeting of the 
United Nations General Assembly to adopt the paper by mid-1994 at the latest 
so as to allow countries several months to organise ratification or (for those 
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which have already ratified) to allow for express or implied consent. If the 
consultations are successful Australia and other industrialised states will be in a 
position to give serious consideration to ratifying the Convention, hence 
ensuring that it becomes the universally accepted law on the subject. While 
many uncertainties remain and time is quickly running out to achieve a solution 
enjoying confuses support, there is now guarded optimism of a successful 
outcome in 1994. 

United Nations Convention on the Law of the Sea-Amendment of 
marine pollution legislation-Protection of the Sea (Civil Liability) 
Act 1981 (Cth)-Protection of the Sea (Prevention of Pollution from 
Ships) Act 1983 (Cth) 

On 16 December 1993 Senator Sheny, Parliamentary Secretary to the Minister 
for Primary Industries and Energy, tabled amendments of marine pollution 
legislation contained in the Transport and Communications Legislation 
Amendment Bill (No 3) 1993 with the following explanation (Senate, Debates, 
vol 161 (1993), p 4769): 

This bill amends two acts which deal with marine pollution issues. In brief, the 
amendments to the Protection of the Sea (Civil Liability) Act 1981 will provide 
that any loss, damage, costs or expenses incurred by the Australian Maritime 
Safety Authority in performing its obligations to combat pollution in the marine 
environment will be able to be recovered at law. 

Secondly, the Protection of the Sea (Prevention of Pollution from Ships) Act 
1983 will be amended to provide for detention of foreign ships which are 
suspected of or have actually committed a pollution breach in the territorial sea 
or in Australia's exclusive economic zone. 

Detailed safeguards are provided to ensure that any detention is consistent 
with the requirements of the United Nations Convention on the Law of the Sea 
and that any detained ship will be released with the minimum of delay after 
investigations and any necessary subsequent action have been completed or 
appropriate financial security provided. 

Whaling-Resumption of commercial whaling-Australian position 

On 10 May 1993 Mr N J Newel1 (Richmond, ALP) asked the Minister for the 
Environment, Sport and Territories, Mrs Kelly, a question without notice 
concerning whales. The question and answer were as follows (House of 
Representatives, Debates, vol 188 ( 1  993), p 39 1): 

(Q) Can the Minister for the Environment, Sport and Territories inform the 
House of the Government's position on the possible resumption of commercial 
whaling and the establishment of a Southern Ocean whale sanctuary? 

(A) 1 thank the honourable member for his question and for his continuing 
interest in matters of the environment. The 45th annual meeting of the 
International Whaling Commission is being held this week in Japan. Australia 
takes to that meeting a very clear and unequivocal position. We oppose all 
commercial whaling and support worldwide protection of all whales and 
dolphins. We also support the French proposal for a whale sanctuary in all the 
Southern Ocean south of 40 degrees. 
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There has been a great deal of media speculation about the possibility of the 
International Whaling Commission supporting the resumption of some 
commercial whaling. I wish to assure this Parliament that, if such a proposal is 
put to a vote, Australia will oppose it. We will continue to lead the push to 
maintain the global moratorium put in place in 1985-86 and I am confident that 
we will get enough support from other countries to ensure that that ban remains. 

There has been quite a lot of interest and support for the French sanctuary 
proposal for the Southern Ocean. Australia, of course, fully supports that 
proposal but, unfortunately, I am nc?t confident that it will receive the 75 per cent 
majority needed for it to be implemented this year. If that proposal is defeated- 
and obviously I hope that it will not be-I and the Government are determined 
that Australia will lead the campaign to ensure that it is successful next year. 

Our job will be to make sure that the proposal is kept alive and refined to 
secure the support of enough countries at the next meeting. If this is the case, we 
will be seeking International Whaling Commission agreement for further work to 
be done on the sanctuary proposal, including the development of a timetable for 
its implementation and agreement on management issues. Australia will offer to 
host an intercessional planning meeting to facilitate that work. 

Australia has always taken a leading role on this issue of protection of 
whales and dolphins and we will continue to do so. Once again, there is 
significant international pressure to allow limited commercial whaling of some 
species and we think it is absolutely critical that Australia keeps the position it 
has and absolutely holds firm to that moratorium. 

I wish to assure the House and the people of Australia that this Government 
will continue to be at the forefront of efforts to secure the worldwide protection 
of these magnificent creatures and that we will do everything in our power to 
ensure the eventual establishment of a secure haven in the Southern Ocean. 

On 17 August 1993, Senator Schacht replied on behalf of the Minister for 
the Environment, Sport and Territories to a question on notice from Senator 
Coulter (South Australia, Australian Democrats) concerning whaling. The 
question and answer were as follows (Senate, Debates, vol 159 (1993), p 88): 

(Ql )  At the preliminary meeting of the International Whaling Commission 
(IWC) held in Kyoto in April 1993, why did Australia take the lead in co- 
sponsoring a resolution for a Revised Management Procedure which paves the 
way for resumed commercial whaling? 

(42)  Why did Australia propose a resolution on Japan's "scientific whaling" 
program, "Resolution on Special Permit Catches by Japan in the Southern 
Hemisphere", which appears to condone such hunting rather than condemn it? 

(43)  What were the reasons for the Director of ANPWS (Dr Peter Bridgewater) 
setting up a meeting in Madrid in March 1993 with a select group of IWC 
Commissioners to explore the possibilities of making an agreement to allow 
commercial whaling to be resumed? 

(Q4) What action has Australia undertaken, or what action is Australia planning 
to undertake, to advance the commitment given in the Minister's press release of 
21 December 1992, to co-ordinate international support for the Antarctic whale 
sanctuary at the next IWC meeting? 

(Q5) (a) What position will Australia take on the extra quota allocation which 
the Japanese delegation has requested as "relief for the coastal populations"; and 
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(b) will the Australian delegation vote on this matter if a three-quarter majority 
voting system is not exercised? 

(46) Will the Australian delegation revoke its support of the Revised 
Management Scheme, which includes the Revised Management Plan for 
allocation of commercial quotas; if not, why not? 

(Q7) If Australia does not revoke its support of the Revised Management 
Scheme, will the Minister guarantee that the Scheme will not be furthered until 
all its components, including control and surveillance and the maintenance of the 
protection status of stocks, satisfy the most stringent environmental standards? 

(Q8) Will the Australian delegation condemn the Norwegian unilateral 
recommencement of whaling and threaten harsher measures if Norway decides to 
cany out its plan to proceed with commercial whaling despite the moratorium? 

(Al) There was no such meeting. 

(A2) Australia's position at IWC 44 (1992) and 45 (1993) concerning scientific 
whaling was to oppose the use of the provisions of Article VIII of the 1946 
International Convention for the Regulation of Whaling, which allow for 
research involving killing whales, indicating particular concern where permits 
granted under national legislation to take whales for scientific purposes under 
those provisions appear, by their scale and nature, to subvert the intent of the 
moratorium on commercial whaling. 

At IWC 44 Australia and a number of other countries co-sponsored a 
resolution introduced by the USA on special permit catches in the southern 
hemisphere, inviting Japan to reconsider and improve proposed research. The 
resolution was adopted by consensus. 

(A3) There was no meeting in Madrid in March 1993. A meeting was held in 
Madrid in mid-February for an informal exchange of views on a range of issues 
under discussion at IWC 45. The meeting was arranged by Dr Bridgewater in his 
capacity as Vice-Chairman of the IWC. It was intended that the meeting could 
assist in undertaking some preparatory work for the Agenda at IWC 45. 

(A4) Australia wishes to ensure the success of the Southern Ocean Sanctuary 
proposal and will strongly support its further development. 

At the recent IWC meeting, Australia strongly supported proposals for 
further work to be undertaken on the sanctuary proposal, including: the 
development of a timetable for its implementation, agreement on management 
issues, and consideration of outstanding political, legal, ecological, geographical, 
financial and global environmental issues relating to the sanctuary. The recent 
meeting has also agreed to Australia hosting an intercessional planning meeting 
of IWC members to facilitate that work. 

(A5) (a) At IWC 45 Australia opposed special relief allocations for small-type 
coastal whaling operations, on the grounds that evidence provided to date 
indicates a strong commercial component in trade and distribution of the 
products of such activities. 

(b) Australia opposes suggestions that such an allocation could be determined by 
a simple majority vote on a Resolution. At IWC 45, the request did not achieve 
support. 
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(A6) Australia will not revoke its support of the Revised Management Scheme. 
If whaling should ever resume, a high level of security would need to be 
afforded to exploited cetacean populations to provide the most conservative 
achievable management regime. 

(A7) Yes. Australia will support further development of Schedule amendments 
to incorporate additional provisions to the Revised Management Scheme to 
provide the most conservative achievable management regime. These include: 1 ) 
an effective obserkation and inspection scheme; 2) data standards: 3) agreed 
guidelines for conducting surveys and methods of analysis, to ensure that aerial 
and shipboard surveys meet stringent standards; and 4) agreed arrangements to 
ensure that all catches are taken into consideration. At IWC 45, a resolution to 
bind the Commission to implement the Revised Management Scheme in 1994 
was defeated, largely on the initiative of Australia. 

(AS) The Australian delegation (and 14 others) signed a document condemning 
the proposed action by Norway. Two other delegations said they would be 
making unilateral representations to Norway. While Norway's decision is 
regretted, under provisions in the International Convention for the Regulation of 
Whaling (1946) Norway lodged an objection to the 1982 vote on the moratorium 
on commercial whaling. therefore allowing them to legally proceed with 
commercial whaling if they so chose. 

On 19 August 1993, Mr LJ Scott (ALP, Oxley) gave notice of the following 
motion (House of Representatives, Debates, vol 189 (1993), p 363): 

To move-that this House: 

(1) opposes proposals by countries, including Japan, Norway and Iceland, 
to permit commercial whaling to resume; 

(2) maintains its opposition to all whaling and maintains its to seeking 
worldwide protection of all cetaceans; 

(3)  recognises that commercial whaling activities are no longer required to 
meet essential human needs, that whaling methods continue to involve 
an unacceptable level of cruelty and that communities worldwide are 
increasingly recognising the non-consumptive value of whales; 

(4) supports the efforts made by the federal Government and the Minister 
for the Environment, Sport and Territories to oppose commercial 
whaling and to have all Southern Ocean waters south of 40 degrees 
south latitude declared a whale sanctuary; 

(5) recognises the International Whaling Commission as the appropriate 
international body for the conservation of all cetaceans and seeks the 
development of cooperative conservation measures for small cetacean 
species, particularly those subject to direct exploitation and significant 
incidental mortality; and 

(6) calls on the International Whaling Commission to investigate the 
impacts and management implications of whale watching and other low- 
consumptive uses of whales. 



470 Australian Year Book oflnternational Law 

The following article is extracted from the Australian Nature Foundation 
Annual Report 1992-93 (Chapter 3, pp 3 1-32): 

International Convention for the Regulation of Whaling 

The International Whaling Commission (IWC) was established under the 
International Convention for the Regulation of Whaling 1946 with Australia as 
one of the 15 initial signatories. 

Australia played an active role in the 45th annual meeting of the IWC in 
Kyoto, Japan in May 1993. The Australian Delegation of six, including two 
representatives of non-government conservation organisations, was headed by 
the Australian Commissioner to the IWC, Dr Peter Bridgewater, who also serves 
as Vice-Chair of the Commission and Chair of the Technical Committee. 
Officers from the ANCA, the Antarctic Division and CSIRO Fisheries and 
Oceanography participated in the Scientific Committee meetings in Kyoto prior 
to IWC45. 

There was considerable community interest in the actions taken by the 
Australian Delegation. As part of the consultation process, two meetings were 
held with non-government conservation organisations during the year, providing 
an opportunity for input from community groups in the development of the 
Australian position at the IWC. 

The 1993 meeting was a particularly difficult one. There were concerns that 
pressures within the IWC to permit the resumption of small-scale commercial 
whaling and opposition to implementation of a major sanctuary in the Southern 
Ocean were such that the Commission might be unable to continue to function 
effectively. Australia maintained its opposition to whaling and its commitment to 
seeking world-wide protection for all cetaceans. Moves for special interim 
catches for small coastal whaling operations in Japan were successfully opposed 
and, importantly, the moratorium on commercial whaling remains in place. 

Catch limits were, however, approved to allow aboriginal subsistence 
operations in Greenland and Becquia-a recognition by the international 
community of the special needs of some communities for continued access to 
whaling and whale products to meet traditional cultural and subsistence needs. 
This policy is supported by Australia, provided that catch levels: 

are compatible with continued recovery or maintenance of the exploited 
species; 

are required only to meet defined cultural and subsistence nutritional 
needs in local communities; and 

are carried out as humanely as possible. 

Australia was one of 14 signatories to a document submitted to the 
Commission expressing concern about the decision taken by Norway to resume 
limited commercial whaling. 

Development of revised management procedures 

A major issue for the IWC has been the development of improved procedures of 
assessment for whale populations. A comprehensive review by the Scientific 
Committee proposed replacement of existing management measures for 
commercial whaling by a procedure which is considered to be a major advance 
in the management of those marine living resources that are subject to 
commercial or other exploitation. If it were in place, the Scientific Committee 
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could, at the Commission's request for assessment of specific populations or 
areas, apply the procedure and recommend catch limits for the Commission's 
decision. 

It was Australia's view that formal adoption of this procedure was important 
in ensuring that the most conservative management measures achievable were in 
place, should commercial whaling be considered at some future time. At the 
meeting, however, Norway proposed a resolution which would have committed 
the Commission to link adoption of the new procedure with establishment of 
commercial catch limits at its 1994 meeting-a linkage which Australia and a 
majority of other Commission members were unable to accept. As a result, the 
proposal failed with the unfortunate consequence of the Scientific Committee 
Chair's resignation on the ground that their effort was unjustified if the 
Commission were unable to act on unanimous recommendations from the 
Scientific Committee. 

The long-term impact of the foregoing is of considerable concern. 

Southern Ocean Whale Sanctuary 

At its 1992 meeting, the Commission considered a proposal for a sanctuary in 
the Southern Hemisphere for all waters south of 40° S, which did not have 
sufficient support for adoption. The Commission resolved to consider the 
proposal at the 1993 meeting pending inter-sessional consultation with a range 
of international agencies and governments with interests in the area. 

A Working Group of the Technical Committee reviewed the results of the 
consultation on the proposal and Scientific Committee meetings identified a 
number of unresolved legal, political and scientific issues. After an initial vote in 
the Technical Committee, it was clear that the proposal in its existing form 
would not be able to generate the 75 per cent majority required for passage of a 
Schedule amendment to establish a sanctuary. 

The Australian government had made its support for the sanctuary clear in 
the lead-up to the meeting and, in a resolution passed by majority vote, the 
Commission agreed to further consider the issues at its 1994 meeting and 
accepted an offer from the Australian Delegation to host an inter-sessional 
working group meting. 

Small cetaceans 

The status of some small cetacean (dolphin, porpoise and whale) populations has 
been of concern to the IWC--direct hunting, incidental modification, 
degradation and pollution threaten these species. Due to different views on 
responsibility for management of such species, the Commission has been 
restricted to providing advice to the governments concerned. Significantly, this 
year the Commission convened a working group to review the issue of small 
cetaceans and to examine ways in which the differing views within the 
Commission on this issue might be accommodated. 

While there are still competing views on the priority that should be afforded 
development of regional rather than global management of such species, there is 
clearly a greater willingness to examine options for future action. The objective 
of a number of countries, including Australia, was to ensure that the existing 
IWC role in small cetacean conservation was not eroded. 
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Other matters 

In other developments supported by Australia, the Commission has agreed to: 

seek further information on humane killing aspects of whaling, as the 
equipment now in use still results in unacceptable levels of cruelty; 

review the development and potential impact of whale watching where 
there are concerns that some species may be disturbed by unregulated 
commercial and recreational whale watching; and 

continue to examine issues relating to the possible impact of global 
environmental change on cetacean populations. 

The Commission's agreement to investigate these issues is a significant 
indication of the broader approach being taken by many members and confirms 
the importance of maintaining a viable international body with global 
responsibility for all cetaceans. 

Offshore constitutional settlement-Offshore Minerals Bill 1993- 
Mineral exploration and exploitation rights-Consistency with 
native title policy 

Following is the speech by the Minister for Resources, Mr Lee, made on 16 
December 1993 in the context of the second reading of the Offshore Minerals 
Bill 1993 (House of Representatives, Debates, vol 191 (1993), p 4270): 

This bill and the associated bills replace the existing Minerals (Submerged 
Lands) Act 1981 and amend its associated acts. At this stage I would like the 
House to note that whenever I mention the word "states" in the rest of this 
speech I am also including the Northern Territory. 

The existing act, which is a consequence of the offshore constitutional 
settlement, provides the legal framework for the exploration for, and the 
production of, minerals other than petroleum on Australia's continental shelf that 
is under Commonwealth jurisdiction. The offshore constitutional settlement 
divided the jurisdiction over the mineral resources of Australia's continental 
shelf between the Commonwealth and the states. The states have jurisdiction 
within coastal waters adjacent to them, while the Commonwealth has jurisdiction 
from the outer limit of coastal waters to the edge of the continental shelf. 

Under the offshore constitutional settlement it was agreed that there would 
be a common offshore mining code that would apply to the whole of Australia's 
continental shelf beyond the territorial sea baseline proclaimed by the 
Commonwealth in 1983. This common offshore mining code will be governed 
by a package of complementary Commonwealth and state offshore minerals 
legislation. 

The revision of the act is a result of the states' dissatisfaction with it and an 
unwillingness by some states to enact complementary offshore minerals 
legislation so long as it remained in its present form. They considered that the 
existing act was not suited to the needs of the offshore minerals industry. The 
Commonwealth agreed to a comprehensive joint review of the act with the states. 
Following this review a large number of amendments was agreed to by the 
ministers of the Australian and New Zealand Minerals and Energy Council in 
1990. 
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The government also took the opportunity to have the legislation rewritten in 
the plain English style, recently adopted by the Office of Parliamentary Counsel, 
to improve its readability so that it could be understood more easily by those 
who will use it. The end result is that this bill contains many new features in 
relation to its overall organisation as well as in relation to individual provisions. 

In the preparation of the bill the Commonwealth closely consulted with the 
states and in doing so drew on their extensive experience in minerals 
administration. which has been greatly appreciated. The states at the same time 
confirmed their commitment to a common offshore minerals code. The bill, 
when enacted, will provide a model for state complementary offshore minerals 
legislation which will provide a common mining code to operate in areas under 
their respective jurisdictions. 

While the bill extensively modifies the mining code, it preserves those 
principles in the present act which flow from the offshore constitutional 
settlement arrangements. Those principles are: 

all offshore mineral activity in the Commonwealth area adjacent to a 
particular state is governed by a joint authority, consisting of the 
relevant Commonwealth minister and state minister; 

the joint authorities are responsible for major decisions relating to titles, 
such as grants, refusals and the like and, in the event of a disagreement, 
the views of the Commonwealth minister prevail; 

the day-to-day administration of the Commonwealth legislation is 
carried out by the relevant state and they are the primary point of contact 
between industry and governments. 

As this bill deals with rights associated with minerals exploration and 
exploitation, it ensures that this legislation is consistent with the government's 
policy in relation to native title. The provisions for the granting of licences are 
non-discriminatory and administrative procedures, which are already in place, 
will ensure that Aboriginal interests are consulted when considering applications 
for any of the licences which may be issued under this act. Operators will be 
required to respect Aboriginal rights and interests. 

The bill also retains the provision that offshore mineral royalties will be 
shared 60:40 in favour of the states. This sharing arrangement will apply to all 
minerals recovered under the authority of the common offshore minerals code. 
The states retain, and will continue to retain, all fees received from titleholders 
and applicants for titles. This is a recompense to the states for the expenses 
incurred in administering the Commonwealth legislation. 

The bill is divided into chapters. Chapter 1 covers the usual formalities. the 
constitutional and political background, the basic principles and concepts 
flowing from the offshore constitutional settlement, including the establishment 
of the joint authorities. Chapter 2 is the actual mining code itself, which is 
written to reflect modem mining administration practice and, because of this, it 
differs substantially from the cumbersome mining code in the existing act. 

The bill clarifies how applications for exploration licences are to be received 
and treated. As a general rule the applications will be allocated on a first come, 
first considered basis. The exception to this rule will be where applications for 
substantially the same area are received at the same time. On such occasions 
ballots will be used to determine the priority as to which application is to be 
considered first. 
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The bill streamlines the existing provisions so that the manner in which an 
exploration licence is granted is simplified. It also alters the term of exploration 
licence renewals whereby the initial period will be for four years plus an option 
of three renewals of two years each. The maximum total term of a licence 
remains unchanged at 10 years. 

The only major change in the provisions concerning the mining licence is the 
reduction in the maximum number of blocks from 50 to 20 for each licence. 

The bill provides for the introduction of a new title called a retention licence. 
This will be an intermediate form of tenure, between an exploration licence and a 
mining licence. Its primary purpose will be to allow the holder of an exploration 
licence to retain, for a strictly limited time, title to an area on which a significant 
deposit has been delineated and evaluated, but which is not a commercially 
viable proposition in the short term although there is a reasonable prospect for 
development in the longer term. Under this title the holder will not be able just 
to sit on the area but will be required to undertake further work according to the 
conditions laid down by the joint authority. 

The bill introduces a provision which will require applicants for a title to 
lodge securities as a condition of title. These securities, which may be varied up 
or down during the life of a title, will be used to ensure compliance with the 
legislation, regulations and conditions of the title. The securities may also be 
used to pay for rectification of any environmental damage as a result of 
operations, rehabilitation of the title area's environment and the settlement of 
any outstanding financial obligations. 

The bill provides for the creation of an instrument to be called a special 
purpose consent to undertake scientific investigations and reconnaissance 
surveys, and to collect small quantities of minerals. The consent will be a non- 
exclusive authority and it will not give any right or priority should an 
exploration licence or any other title be applied for later. 

The remaining chapters of the bill provide for the normal requirements 
associated with mining administration. Chapter 3 of the bill provides for the 
keeping of a register and the details that are to be entered into it and so on. It 
also provides for dealings in licences and authorities and the details of the 
procedures that are to be followed. Chapter 4 provides the administrative details 
of the offshore minerals code such as information management, monitoring and 
enforcement, review of decisions, administrative procedures and finance. 
Chapter 5 provides for the application of state laws to the offshore area under 
Commonwealth jurisdiction and miscellaneous matters. The provisions in the 
five associated bills deal with money matters and are contained in separate bills. 

The Offshore Minerals (Consequential Provisions) Bill 1993 amends the 
associated fees acts. The Offshore Minerals (Retention Licence Fees) Bill 1993 
deals with fees payable for retention licences. The Minerals (Submerged Lands) 
(Royalty) Amendment Bill 1993 amends the royalty act. The Offshore Minerals 
(Exploration Licence User Charge) Bill 1993 and the Offshore Minerals 
(Retention Licence User Charge) Bill 1993 impose user charges on exploration 
and retention licences as announced in the 1993-94 budget. Discussions are still 
under way with the states for the establishment of a common offshore minerals 
royalty system and further amendments to the associated royalty act will be 
forthcoming at a later date. 
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These bills provide a modem legal and administrative framework for the 
offshore mining industry, which will help it grow as the years go by. They are a 
further demonstration of the government's micro-economic reform program to 
ensure, in co-operation with the states, that the barriers to the development of 
Australia's offshore minerals industry are minimised so that it can compete in 
the tough world trading environment. 

It is intended that once this legislation package is enacted. the states will 
introduce complementary offshore minerals legislation to apply within their 
jurisdiction. This will give effect to the agreement for a common offshore 
minerals code to apply right round Australia. I commend the bill to the 
honourable members and present the explanatory memorandum. 

International Maritime Organisation-Protection of the sea- 
Compensation for oil pollution-Fund Convention and Civil Liability 
Convention-Implementing legislation 

Following are second reading speeches by Senator Faulkner (New South Wales, 
Minister for Veterans' Affairs and Minister for Defence Science and Personnel) 
on legislation for protection of the sea, given on 13 May 1993 (Senate, Debates, 
vol 158 (1993), p 507): 

Protection of the sea (Oil Pollution Compensation Fund) Bill 1993 

I am pleased to introduce this Bill to the Senate as part of a package of four Bills 
concerning compensation for damage caused by oil spills from tankers. 

The purpose of the Bills is to give effect to the International Convention on 
the Establishment of an International Fund for Compensation for Oil Pollution 
Damage 1971. The Convention is widely referred to as the Fund Convention. 
The Bill will also enable Australia to give effect in due course to Protocols 
amending the Fund Convention adopted in 1976 and 1992, although neither of 
these has yet entered into force internationally. 

The international regime providing compensation for damages caused by oil 
spills from tankers is governed by the Fund Convention and another Convention, 
the International Convention on Civil Liability for Oil Pollution Damage 1969, 
known as the Civil Liability Convention. 

Both conventions were drawn up under the auspices of the International 
Maritime Organization, which is a specialised agency of the United Nations. 
Australia has been a party to the Civil Liability Convention since 1984, and its 
requirements are implemented by the Protection of the Sea (Civil Liability) Act 
1981. 

The Civil Liability Convention deals with the liability of shipowners for 
pollution damage and currently guarantees that some $A266 per ton of the ships 
tonnage up to a maximum of $A28m is available to Australian interests in the 
event of oil pollution damage. 

The Fund Convention is supplementary to the Civil Liability Convention 
and establishes a regime for compensating victims when the compensation under 
the Civil Liability Convention is inadequate. 

This is achieved by applying an annual levy to any oil company which 
receives after carriage by ship more than 150,000 tonnes of contributing oil in a 
calendar year. "Contributing oil" for the purposes of the Convention includes 
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mainly crude oil and heavy fuel oil. Non-persistent oils such as gasoline, light 
diesel oil and kerosene do not fall within the scope of the Convention. Thus the 
burden of providing compensation for oil pollution damage is shared between 
the ship and cargo owners. 

Acceptance of the Fund Convention will immediately increase the amount of 
compensation for oil pollution damage available to Australian interests to some 
$A120m. This will increase to $A400.8m when the 1992 Protocol amending the 
Convention enters into force and certain other conditions are met. It is not 
possible to predict when the 1992 Protocol will enter into force, as it is entirely 
dependent on how quickly the required level of international acceptance is 
forthcoming. I would be surprised, however, if it were not either in force or 
substantially close to it within five years. 

Australia's rights and obligations under the Convention will only be applied 
to oil pollution incidents which occur after Australian acceptance of the 
Convention. 

Acceptance of the Fund Convention will also mean that Australian 
shipowners will be indemnified for a part of the total amount of their liability 
under the Civil Liability Convention. 

The Fund Convention represents the legal inter-governmental version of a 
voluntary scheme set up by the major international oil companies in 1971. The 
scheme is called the Contract Regarding Interim Supplement to Tanker Liability 
for Oil Pollution, abbreviated to CRISTAL. 

This scheme still exists but was only developed as a temporary measure until 
the Fund Convention achieved a sufficiently high level of acceptance 
internationally. CRISTAL is due to cease operation in February 1994. 

The Fund Convention has established a worldwide inter-governmental 
organisation, the International Oil Pollution Compensation Fund, known as the 
IOPC Fund, to administer the compensation regime. Reports on quantities of oil 
received in a calendar year are forwarded by Governments to the IOPC Fund, 
with the contributions being paid by the individual companies directly to the 
IOPC Fund. There are currently 5 1 member countries. 

There are two types of contributions to the IOPC Fund. 

An initial contribution is payable by receivers of oil when a country becomes 
a member of the IOPC Fund. 

Annual contributions are levied to meet the anticipated payments of 
compensation, indemnification and administrative expenses during the 
subsequent year. Annual contributions therefore vary widely, and since the Fund 
Convention entered into force internationally in 1978 the total amount required 
from contributors in all member countries has varied from zero to $A60m. The 
IOPC Fund paid out over $A20m in claims during 1992. 

Based on 1992 figures for the transportation of oil into and around Australia, 
the nine Australian companies which receive more than 150,000 tonnes of 
contributing oil per year would be required to contribute to the IOPC Fund a 
combined total of some $A138,000 as an initial contribution and $A568,000 in 
the following year as an annual contribution. It can be seen that the outlay is 
relatively small in comparison to the compensation available, and these 
contributions would replace existing CRISTAL contributions. 
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Although the Convention entered into force internationally in 1978, until 
recently successive Australian Governments were opposed to Australian 
acceptance of the Convention on the grounds that the risk of major oil pollution 
damage occurring in Australia was low, and that consequently Australia would 
be subsidising countries of higher risk. 

The first significant change to the basis for this position occurred during the 
late 1980's when an amendment to the industry-based CRISTAL scheme 
introduced a reimbursement system for oil companies contributing to the Fund. 
As all major Australian oil companies currently contribute to the voluntary 
scheme, the net cost to Australian industry will be minimal. 

The other major development followed the grounding of the Exxon Valdez 
in Alaska in March 1989, when the Australian oil industry carried out an 
assessment of Australia's ability to deal with large spills from oil tankers. One of 
the outcomes is industry support for Australian acceptance of the Fund 
Convention. The order of clean up costs which emerged from the Exxon Valdez 
spill indicates that existing compensation under the Civil Liability Convention 
would be totally inadequate to cover a very large spill. 

The pollution incident involving the tanker Kirki off the Western Australian 
coast in 1991 clearly demonstrated that Australia cannot be considered immune 
from large tanker spills. Had the Kirki been a total loss, damage claims could 
easily have exceeded existing compensation limits. 

The IOPC Fund has established a global reputation for its quick settlement 
of claims and since 1978 has been involved in the settlement of claims arising 
out of 60 incidents. The IOPC Fund pays compensation for expenses incurred 
for clean up operations, preventative measures. damage to property and 
economic loss. I believe this concept of economic loss to be particularly 
significant, as compensation can now be provided for loss of earnings suffered 
by fishermen or by hoteliers and restaurateurs at seaside resorts. 

Let me now turn to the supporting Bills. The Protection of the Sea 
(Imposition of Contributions to Oil Pollution Compensation Fund--Customs) 
Bill imposes contributions where oil is imported into Australia from a place 
outside Australia. The Protection of the Sea (Imposition of Contributions to Oil 
Pollution Compensation Fund-Excise) Bill imposes contributions where oil is 
moved by sea from one place in Australia to another place in Australia. The 
Protection of the Sea (Imposition of Contributions to Oil Pollution 
Compensation Fund-General) Bill imposes contributions where the 
contributions appear to be duties of customs or duties of excise but a Court rules 
that they are neither. 

The Protection of the Sea (Oil Pollution Compensation Fund) Bill essentially 
establishes the procedure by which companies will be required to provide details 
of oil receipts to the IOPC Fund through the Australian Maritime Safety 
Authority. The Bill also imposes an obligation on oil receivers to pay 
contributions and gives effect to the various operative provisions of the Fund 
Convention. Penalties are provided for companies that fail to provide details of 
the amount of oil received or provide false information or returns. 

I have already mentioned that the Protection of the Sea (Oil Pollution 
Compensation Fund) Bill will enable Australia to adopt the two Protocols to the 
Fund Convention adopted by the International Maritime Organization in 1976 
and 1992. Neither of these instruments is yet in force. The 1976 Protocol is 
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administrative in nature, as it deals only with the units of account used by the 
Convention. 

The 1992 Protocol, however, represents a significant step in providing 
compensation for oil pollution damage. As well as significantly providing for an 
increase in the amount of compensation available to over $A400m, the Protocol 
will widen the scope of the Convention to cover damage within the Exclusive 
Economic Zone, spills from unladen tankers and the cost of preventative 
measures taken when no oil spill occurs. The Bill contains provisions which will 
be proclaimed to commence when this Protocol enters into force internationally. 

Adoption of the Convention and Protocols and the passage of the Bills 
currently before the House will place Australia in the international forefront of 
providing compensation for damages caused by oil pollution from tankers. 

The measures contained in the Bills will not have any effect on 
Commonwealth revenue and they will have no significant effect on 
Commonwealth expenditure. 

I commend the Bill to the Senate and present the Explanatory Memorandum 
for the four Bills. 

Protection of the sea (Imposition of composition of contributions to oil 
compensation fund---general) Bill 1993 

This Bill imposes contributions to the International Oil Pollution Compensation 
Fund only so far as the contributions are neither duties of customs nor duties of 
excise. 

I commend the Bill to the Senate. 

Protection of the sea (Imposition of Contributions to Oil Pollution 
Compensation Fund-Customs) Bill 1993 

This Bill imposes contributions to the International Oil Pollution Compensation 
Fund only so far as the contributions are duties of customs. 

I commend the Bill to the Senate. 

Protection of the sea (Imposition of Contributions to Oil Compensation 
Fund-Excise) Bill 1993 

This Bill imposes contributions to the International Oil Pollution Compensation 
Fund only so far as the contributions are duties of excise. 

I commend the Bill to the Senate. 

International Maritime Organisation-Protection of the sea-Oil 
pollution levy-Protection of the Sea (Shipping Levy) Amendment 
Bill 1993 

On 7 September 1993 Senator Sheny, Parliamentary Secretary to the Minister 
for Primary Industries and Energy, delivered the second reading speech for the 
Protection of the Sea (Shipping Levy) Amendment Bill 1993 (Senate, Debates, 
vol 159 (1 993), p 1 104): 

The purpose of the Bill is to amend the Protection of the Sea (Shipping Levy) 
Act 1981 to raise the maximum rate of oil pollution levy which can be applied to 
commercial shipping using Australian ports. 
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The levy, which was introduced in 1973, provides funds towards the costs 
associated with operation of Australia's National Plan to Combat Pollution of 
the Sea by Oil. 

The National Plan brings together Commonwealth, State and Territory and 
industry expertise and combat capacity under one national contingency plan. 
Since 1 January 1991, it has been administered by the Australian Maritime 
Safety Authority (AMSA). 

The levy funds the administration of the National Plan, including equipment 
acquisition, maintenance and training. It also provides a contingency fund to 
cover costs incurred in responding to marine pollution incidents. 

The Act currently provides that the rate of levy (per quarter) is such rate, not 
exceeding 4 cents per ton of the tonnage of the ship, as is prescribed. 

The rate of levy at present prescribed by Regulation is 2.2 cents per ton. 
However it is intended that this rate be raised to 4 cents per ton from 1 October 
1993. This increase will enable AMSA to implement the recent decisions of 
Commonwealth and State Transport Ministers aimed at enhancing the 
effectiveness of the Plan. 

These decisions flowed from consideration of a high level review of the 
National Plan by a CommonwealthIStatelIndustry Working Party. Additional 
funds are required to purchase additional response equipment to enhance 
response capability in the event of major spills and put in place contractual 
arrangements to enhance fixed wing dispersant delivery capability. 

The increase in the prescribed rate of levy to meet these additional funding 
demands will, however, remove the leeway that has previously existed between 
the rate of levy prescribed by regulation and the limit on the levy set by the Act. 

This leeway is essential to allow AMSA to react speedily to a large funding 
requirement that might arise in the case of a major incident. While in almost all 
cases costs of responding to oil pollution incidents are recovered from the 
polluter, there is an immediate call on funds, and it may be some time before 
these can be recovered. 

In such cases the ability to increase the levy by regulation will allow AMSA 
to borrow funds at short notice by giving it the financial capacity to service and 
repay such a loan from the levy. 

The increase in the maximum rate of levy that can be prescribed to 6 cents 
per ton as proposed in this legislation maintains the current relationship between 
the rate of levy prescribed by regulation and the maximum rate capable of being 
prescribed. 

Mr President, the Government hopes of course that we will never need to 
raise the rate of levy to pay for the clean up of a major spill. The Government 
believes, however, that it is essential for AMSA to have the capability to respond 
quickly should such an unfortunate event occur. 

I present the Explanatory Memorandum to this Bill and commend the Bill to 
the Senate. 
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Shipping-Piracy-Nature of attacks-International Maritime 
Organisation working group recommendations-Australian practice 

On 6 December 1993, Senator McKiernan (ALP, Western Australia) asked a 
question without notice of  the Minister for Transport and Communications, 
Senator Collins, regarding piracy. Question and answer were as  follows (Senate, 
Debates, vol 161 (1993), p 3845): 

(Q) My question is directed to the Minister for Transport and Communications. I 
refer to recent reports of piracy attacks on merchant ships and the concern 
expressed by the Australian shipping industry. Can the minister advise of action 
being taken at the national and international level aimed at addressing this threat 
to seafarers' lives and the marine environment? 

(A) There have been a number of major articles in the last two days referring to, 
unfortunately, the continuing problems that piracy is causing the shipping 
industry, particularly now with the adoption of far more advanced forms of 
attack on merchant shipping which involve both automatic weapons and 
explosives. These attacks not only involve a threat to the safety of the ship's 
crew but also a serious threat to the risk of collision or pollution if the ship is 
then left disabled with no crew in control. This is a major international problem 
requiring cooperation between nations to coordinate efforts in regions where 
there is a relatively high level of pirate activity. 

Australia strongly supports action that is currently being taken by the United 
Nations International Maritime Organisation to deal with the problem. Since the 
early 1980s the IMO has received over 400 reports of piracy and armed robbery 
against ships, with almost half of that number occurring in the last three years. 
So, clearly, this is a problem which is escalating. The IMO believes that the 
actual total is considerably higher than this. 

Unfortunately for Australia, our major trading routes coincide with some of 
the main danger areas in the world for piracy. Five Australian ships have been 
attacked by pirates in these areas. In January this year the IMO convened a 
special working group on piracy in the South-East Asian region, comprising 
experts from seven member countries including Australia. This group travelled 
to the Malacca-Singapore straits area in March this year and received full 
cooperation from these coastal states. This resulted in action by local authorities, 
which has seen a substantial improvement in shipping security in this region in 
the last few months. 

The report of the IMO working group has been widely distributed. It 
recommended a comprehensive range of procedures and measures that can be 
taken by ships and crews to protect themselves from piracy. These include: 
development by ships of an action plan to combat piracy, including heightened 
surveillance, better lighting on board the ships, securing and regularly inspecting 
the key access doors of the ships, and detection equipment, such as the provision 
of an additional stem radar to warn of approaching small craft. 

In September this year, the Australian Maritime Safety Authority issued a 
marine notice for Australian shipping that was based on these recommendations. 
The main thrust of the anti-piracy measures taken so far by the international 
community has been in the form of advice to shipowners on measures that can be 
taken when transiting the high risk areas and recommendations to coastal states 
in the areas of known pirate activity. 
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In addition, Australian naval vessels are provided daily with information 
concerning the location of Australian vessels and they are able to offer 
humanitarian assistance to any vessel in distress, including a ship which is under 
attack. This applies both on the high seas and in another country's territorial 
waters, with the limitation that Australian vessels may not pursue or capture the 
offenders. Australia will continue to cooperate with countries in the region and 
with the wider international community in efforts to combat this serious threat to 
our international trading fleet. 

Shipping-Substandard shipping-"Ships of Shame" Report- 
Methods to improve safety 

Senator McKiernan (ALP, Western Australia) asked a question without notice 
on 13 May 1993 o f  the Minister for Transport and Communications, Senator 
Collins. Extracts from the question and answer follow (Senate, Debates, vol 158 
(1993), p 557): 

(Q) The Minister would be aware of the tremendous amount of public attention 
which was directed to a House of Representatives transport and communications 
report entitled Ships of Shame which was tabled fairly recently. I ask the 
Minister whether he would inform the Senate and, therefore, the Australian 
community of what the Government is doing about the problems of substandard 
shipping that was raised and addressed in that report? 

(A) The Government has a strong commitment to the eradication of the threat to 
seafarers' lives, the environment and the abuse of human rights associated with 
substandard shipping. I think it is correct to say that the Australian Government, 
through its representatives at the appropriate United Nations forum, has done a 
very great deal in pushing the debate on this issue. This is an international 
problem requiring concerted effort by all maritime nations. 

Australia is a relatively small player in the world shipping industry, but we 
are being instrumental in gaining greater attention to this issue and I would like 
to acknowledge publicly the efforts of the Australian Maritime Safety Authority 
in pressing it with the success it has had. Last year's Ships of Shame report by 
the House of Representatives transport standing committee is now receiving 
worldwide attention for its clear identification of the issues involved in tackling 
substandard shipping ... The Government has given careful consideration to the 
issues raised by the Ships of Shame report and we will be finalising our formal 
response to that report shortly. 

Meanwhile, Australia continues to pursue initiatives in the United Nations 
International Maritime Organisation aimed at improving maritime safety. Last 
month the Australian Maritime Safety Authority represented Australia at the 
IMO's new subcommittee on flag state implementation which was discussing a 
range of methods for improving worldwide ship safety. Australia's proposals to 
the subcommittee were specifically aimed at reducing shipping casualties and 
included: implementation of quality standards to be met by classification 
societies which are responsible for verifying, on behalf of ship owners, the 
construction and ongoing standard of vessels; introduction of an international 
certificate of competency for ships' officers; and provision of information to 
coastal States on accidents occurring in their waters. 

One of the things that should be pointed out in terms of that international 
classification is that one feature that has been revealed over and over again in 
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terms of loss of life at sea and ships at sea is the substandard training of many of 
the crew on these ships. These proposals are being considered through the IMO 
process, processes of its member nations. Australia will be promoting their 
adoption by the world shipping community. 

Shipping-Substandard shipping in the Asia-Pacific region- 
Regional cooperation and control-Ship inspection programs 

Following is a question without notice from Senator Murphy (ALP, Tasmania) 
and the reply by the Minister for Transport and Communications, Senator 
Collins, on 30 August 1993 (Senate, Debates, vol 159 (1993), p 476): 

(Q) My question is directed to the Minister for Transport and Comniunications 
and it relates to the international problem of substandard shipping which was 
highlighted by the recent report Ships of shame. I note that the United Nations 
International Maritime Organisation encourages members to conclude regional 
agreements on cooperation in the application of ship inspection programs. I ask 
the minister: what action is being taken by Australia to encourage regional 
cooperation on this matter? 

(A) The short answer to the question is: a great deal. Australia has been 
instrumental in assisting cooperation in the Asia-Pacific region with the aim of 
coordinating measures to identify and reduce the number of substandard ships 
that are trading in this part of the world. The International Maritime 
Organisation has for some time encouraged its member nations to conclude 
regional agreements for cooperative application of port state control measures. 
These allow sharing of data collected from the inspection of foreign vessels in 
each country's ports and promote compatibility of information systems between 
regions. 

Such agreements already exist between European coastal states and, more 
recently, between 10 Latin American countries, with discussions also under way 
between Africa and Middle East regions. 

In the Asia-Pacific region an initial preparatory meeting was convened in 
Japan in February last year which agreed to a number of principles aimed at 
harmonising a regional ship inspection program. In November last year the 
Australian Maritime Safety Authority, with the support of AIDAB, convened a 
second preparatory meeting in Sydney. Representatives attended from Canada, 
China, Fiji, Hong Kong, Indonesia, Japan, New Zealand, Papua New Guinea, the 
Philippines, Singapore, Thailand, Vanuatu and Vietnam. 

A third meeting was convened in Vancouver in June of this year. It was 
agreed at that meeting that early 1994 was an appropriate target for the 
conclusion of a cooperative regional agreement for this area. The meeting also 
discussed the establishment of a permanent secretariat. In February this year 
AMSA established an interim secretariat in Melbourne to facilitate cooperative 
arrangements following agreement at the second Regional meeting. 

I point out to Senator Ian Macdonald that this also has an impact on the 
Great Barrier Reef. The secretariat provides a focus for regional cooperation, 
including the promotion of information exchange and examination of training 
options for regional surveyors and inspectors of ships. 

AMSA has also taken an active role in drafting the regional agreement and 
canvassing options for information exchange. It is currently developing a 
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computer link with Canada, which will be the regional coordinating country, for 
electronic transfer of ship inspection data. It is expected that the system will be 
available for networking by the end of this year. The signing of the regional 
agreement will be the catalyst for a comprehensive and harmonised ship 
inspection regime which will substantially improve the control of substandard 
and unseaworthy ships within the Asia-Pacific region. 

On 16 November 1993, Senator Bums (ALP, Queensland) asked the 
Minister for Transport and Communications, Senator Collins, a question without 
notice concerning shipping. Question and answer follow (Senate, Debates, vol 
160 (1993), p 2856): 

(Q) My question is directed to the Minister for Transport and Communications. I 
refer to the continuing concern in the Australian maritime community with the 
standard of certain foreign vessels trading to Australia, particularly when these 
vessels are allowed to transit the Great Barrier Reef area. What assurance can be 
given to the high standard Australian shipping industry that federal government 
action is effective in addressing the problem of substandard ships? 

(A) The range of government initiatives aimed at tackling the problem of 
substandard ships is having effect in ensuring compliance with international 
standards and making our concerns known in the international maritime 
community. However, as I have noted on many occasions publicly, Australia's 
ability to deal with these issues is tempered by international law. We are playing 
an effective role in promoting ship safety and proper crewing practices. 
However, Australia, as a relatively small ship owning nation largely dependent 
on overseas shipping services, is not well placed to pursue unilateral action. 

The Ships of shame report by the House of Representatives Standing 
Committee on Transport, Communications and lnfrastructure provided a major 
impetus in highlighting the complex problems in regulating international 
shipping. I have now provided the committee's chairman, Peter Morris, with a 
further standing reference to inquire on an ongoing basis into developments at 
the national and international level on issues raised in the report. The aim is for 
the committee to keep attention focused on improving ship standards and to 
maintain the momentum of concern for a safer and more responsible shipping 
industry. 

The Australian Maritime Safety Authority is playing a major role in 
implementing the government's response to the report. Last year AMSA 
increased its port state control inspections to cover 34 per cent of all foreign 
ships visiting Australian ports, well ahead of the accepted international 
inspection target of 25 per cent. Over 70 per cent of ships inspected were found 
to have had some kind of deficiency, more than half of those involving lifesaving 
and firefighting equipment vital to the safety of the crews on board those ships. 
On a number of recent occasions, AMSA has used its detention powers under the 
Navigation Act to prevent unsafe vessels from leaving port until identified 
deficiencies were rectified. 

In relation to the coastal shipping trade, I have asked the Department of 
Transport and Communications to review procedures under the ministerial 
guidelines for issuing coastal trading permits to foreign vessels. This will 
determine whether applicants should be required to supply more comprehensive 
information on the condition of the ship. When this review is completed, I will 
be consulting with interested parties in the industry on any proposed changes. 
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At the international level, Australia is actively supporting efforts to improve 
the effectiveness of the International Maritime Organisation. At the IMO 
meeting in London last month AMSA, as Australia's representative, was re- 
elected, with an increased vote, as a member of the IMO council. This reflects 
the recognition of Australia's higher profile in the international maritime 
community. While substandard ships are in the minority, Australia must 
continue the high level of ship inspection and support for international action to 
rid the world of this threat to the well-being of ships' crews and to our 
environment. 

Shipping-Standard of foreign vessels trading in Australia- 
Vessels transiting the Great Barrier Reef-"Ships of Shame" 

On 8 December 1993, Senator Bums (ALP, Queensland) a further question 
without notice of the Minister for Transport and Communications, Senator 
Collins. The question and answer, in part, were as follows (Senate, Debates, vol 
161 (1993), p 4155): 

(Q) Because of my role-a very useful one-in upgrading the standard of 
maritime vessels in Australia, I direct my question to the Minister for Transport 
and Communications. I refer to Australia's participation in regional efforts to 
coordinate and share information from each country's ship inspection program. 
Can the minister advise of progress being made in this area to improve the 
compliance of the world shipping fleet with international safety standards? 

(A) I thank Senator Bums for that question on behalf of the workers. I am 
pleased to advise that a meeting of maritime authorities in Tokyo last week 
agreed to a memorandum of understanding which will substantially improve 
cooperation and the control of substandard shipping in the Asia-Pacific region. 
The development of this agreement has been encouraged by the International 
Maritime Organisation under its 1991 resolution which invited member 
governments to consider concluding regional cooperative arrangements aimed at 
sharing ship inspection data and promoting a more comprehensive and 
harmonised ship inspection regime as a result. 

Such regional agreements already exist between 15 European coastal states 
and 10 Latin American countries. This represents the culmination of a relatively 
lengthy period of consultation between the 17 signatories in which Australia. 1 
am pleased to say, has taken a leading role. It will result in the implementation 
and enforcement of more stringent and uniform ship inspection standards and 
emphasise the importance of training for regional ship surveyors and inspectors. 
It also provides for information to be exchanged between participating states and 
with countries participating in the European agreement.. . 

Australia took the initiative in hosting an interim secretariat in Melbourne to 
facilitate the development of these regional cooperation arrangements. The 
participating states in this agreement that has now been concluded include 
Canada, China, Fiji, Hong Kong, Indonesia, Japan, Korea, Malaysia, New 
Zealand, Papua New Guinea, the Philippines, the Russian Federation, Singapore, 
the Solomon Islands, Thailand and Vietnam. This agreement tells the 
international maritime community very clearly that unsafe vessels are being 
targeted in the Asia-Pacific region. It represents a very important step towards 
the ultimate aim of ridding the world of unsafe shipping. 
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Baselines-Proclamation of Historic Bays-United States Protest 

The following third person note was sent by the Embassy of the United States of 
America to the Department of Foreign Affairs and Trade on 7 April 199 1 : 

The Embassy of the United States of America presents its compliments to the 
Department of Foreign Affairs and Trade and refers to the proclamation of the 
Governor-General of the Commonwealth of Australia signed on 19 March 1987 
and published in the Commonwealth ofAustralia Gazette No S57, Tuesday, 3 1 
March 1987, Pages 2 4 ,  in which the Governor-General states that he is. 
"satisfied that the following bays, namely: Anxious Bay, Encounter Bay, 
Lacepede Bay and Rivoli Bay is an historic bay," and proclaims a series of 
straight baselines across the mouths of those bays which do not appear to meet 
the criterion for juridical bays. 

The United States has reviewed the report of the Commonwealth1South 
Australian Committee dated February 1986, entitled "South Australian Historic 
Bays Issue", which the Australian Embassy has kindly provided in response to 
the request of the United States for evidence that these claims meet the 
internationally accepted criteria for establishing claims to historic bays. 

These criteria require a claiming state to show: A) open, notorious and 
effective exercise of authority over the bay by the coastal state; B) continuous 
exercise or that authority and C) acquiescence by foreign states in the exercise of 
that authority. 

Prior to the issuance of the 19 March 1987 proclamation, the United States 
was not aware of any claim by the Government of Australia that these bays were 
historic, nor was such a claim mentioned in the United Nations Secretariat Study 
on Historic Bays, Published in 1957 as UN Document NConf.l311 and in 1958 
in Volume I: Preparatory Documents of the First United Nations Conference on 
the Law of the Sea, UN Document NConf.13137, at pages 1-38, or in any other 
compilation of historic bay claims of which the United States is aware. 

Having reviewed the evidence submitted by the Government of Australia to 
support these claims, the United States regrets that it is unable to agree that 
Anxious, Encounter, Lacepede and Rivoli Bays meet the requirements of 
international law for historic bays and reserves its rights and those of its 
nationals in that regard. 

The United States notes that effective 20 November 1990 the Government of 
Australia extended its territorial sea from three to twelve nautical miles. The 
United States is of the view that, with the increased coastal state maritime 
jurisdiction now permitted under customary international law reflected in the 
1982 United Nations Convention on the Law of the Sea and other rules of 
international law reflected therein, no new claim to historic bay or historic 
waters is needed to meet resource and security interests of the coastal state. 

The United States has under study the other straight baselines promulgated 
by the Government of Australia and this note is without prejudice to our views 
regarding them. 

The Embassy of the United States of America avails itself of this opportunity 
to renew to the Department of Foreign Affairs and Trade the assurances of its 
highest consideration. 
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On 25 October 1991 the Department of Foreign Affairs and Trade sent the 
following reply: 

The Department of Foreign Affairs and Trade presents its compliments to the 
Embassy of the United States of America and has the honour to refer to the 
Embassy's Note No 28 of 7 April 1991 referring to the proclamation of the 
Governor-General of Australia that Anxious Bay, Encounter Bay, Lacepede Bay 
and Rivoli Bay were historic bays. 

The Department of Foreign Affairs and Trade has the honour to note that the 
United States was unable to agree that Anxious, Encounter, Lacepede and Rivoli 
Bays met the requirements of international law for historic bays and reserved its 
rights and those of its nationals in that regard. 

The Department of Foreign Affairs and Trade notes the views expressed by 
the United States of America in its Note but has the honour to advise the United 
States that Australia maintains its position that Anxious, Encounter, Lacepede 
and Rivoli Bays meet the requirements of international law for historic bays. 

The Department of Foreign Affairs and Trade avails itself of this opportunity 
to renew to the Embassy of the United States of America the assurances of its 
highest consideration. 




