
IX. Individuals 

Steve Mclntosh' 

Human rights-Preview of United Nations World Conference on 
Human Rights 

On 25 May 1993 the Minister for Foreign Affairs, Senator Gareth Evans, replied 
to a question without notice regarding the objectives of the Conference, in 
particular women's issues (Senate, Debates, vol 158 (1993), p 1184): 

The world conference in Vienna next month does provide a unique opportunity 
to review the progress that has been made in the protection and promotion of 
human rights over the last 25 years and to identify the measures that need to be 
taken in the future to build on those achievements. The conference will involve 
some quite difficult and lengthy negotiations over its final outcome, as the 
preparatory process has so far been unable to resolve many of the more 
contentious human rights issues, including the differences that are argued for as 
between the different regional geographical groupings. 

Australia's specific objectives at this conference are as follows: first, to press 
for a reallocation of funding within the UN to correct the serious disparity 
between the organisation's proclaimed priority of promoting and protecting 
human rights and its actual allocation of resources; second, to develop a program 
designed to achieve universal acceptance of the core human rights instruments 
and to reform the operation of existing treaty bodies and human rights political 
organs to ensure their effective operation; third, to develop a particular 
Australian initiative on the establishment of independent national human rights 
machinery to promote and protect human rights; fourth, to promote another 
initiative on national action plans which invites each state to draw up a written 
plan of action identifying steps whereby it could improve its observance of 
human rights; and, finally, to ensure that further impetus is given to the handling 
of women's issues and indigenous issues by the world conference. 

As to women's issues-the second part of Senator Giles's question-we did 
fight hard during the preparatory process to have a specific reference to women 
included on the agenda. In close consultation with other delegations, in 
particular Canada, we have recently succeeded in strengthening the text of the 
draft final outcome relating to women, which is now to go forward to Vienna. 

As to the last part of the question, Amnesty International has proposed that 
one of the outcomes of this Vienna conference should be the announcement of a 
special commissioner for human rights based in New York. We see considerable 
merit in that proposal. In particular, it would raise the profile of human rights in 
the whole UN system and ensure that these concerns were injected into the 
mainstream of the UN political process. It might also succeed in attracting some 
additional resources, which are very badly needed in this area. We would want to 

* Report prepared by Steve Mclntosh, Human Rights and Social Law Unit. 
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avoid duplication of or conflict with the Centre for Human Rights in Geneva. 
We would be concerned if the price of establishing such a position were some 
purported rationalisation of existing UN human rights machinery which might 
actually end up weakening that machinery by folding existing procedures and 
institutions into the office of a special commissioner. 

Human Rights-Speech of Foreign Minister at United Nations World 
Conference on Human Rights 

On 15 June 1993 the Minister for Foreign Affairs, Senator Gareth Evans, made 
the following speech to the Conference: 

The imperatives that guide Australia's approach to human rights are, I believe, 
the same that drive all of us. 

The first is a moral one-recognition of the worth and dignity of the human 
being. 

The second is grounded in pragmatism-recognition that the evolution of 
just and tolerant societies brings its own returns in higher standards of 
international behaviour, and in the contribution that internal stability makes to 
regional, and ultimately global, peace and security. 

Since 1945, the international community has created an impressive array of 
human rights machinery. But it is severely undefended, under-staffed and poorly 
coordinated, and is not meeting the steadily increasing demands placed upon it. 

A major task is to end the disparity between the proclaimed priorities of the 
United Nations and its allocation of resources for the protection of human rights. 

It needs to be reasserted that human rights are universal and indivisible, that 
the promotion and protection of these rights is a responsibility for all states, 
irrespective of their particular political and economic systems and that individual 
states cannot any longer credibly erect barriers to scrutiny. 

It would be an unhappy development if we allowed the unproductive East- 
West ideological confrontation of the past to be replaced by a similarly sterile 
North-South divide. 

One constantly hears the argument that the West or the North is seeking to 
impose its values or national interests on societies which have their own values 
based on very different religious and cultural systems. 

But the reality is that there is no significant value or cultural system 
anywhere in the world which does not aspire-at least publicly-to increase 
human dignity and freedom from fear. 

The Universal Declaration of 1948 would not have been acceptable to the 
international community if it did not reflect human rights traditions and themes 
evident in the whole range of countries and ideologies represented in the UN's 
membership. 

Recognition of such essential needs as freedom and dignity is implicit in 
some of the earliest written codes that have come down to us from ancient 
Babylon, which talk of the need to help the poor and dispossessed-in Hindu 
and Buddhist texts which focus on the human condition, in notions of human 
virtue and compassion which characterise early Confucianism and in the natural 
law tradition of Western philosophy. 
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There is recognition that in human relations some things are always right, 
and it is from this common ground that we can agree on minimum standards of 
behaviour. No state can, or is ever likely to publicly try to justify, such things as 
torture, slavery or arbitrary killings, disappearances or detentions. 

Arguments that some categories of rights are more equal than others-in 
particular that the International Covenant on Economic, Social and Cultural 
Rights has to be the real touchstone for developing countries and that economic 
development must have priority since it reduces or removes the conditions which 
give rise to human rights abuse are simply not persuasive. 

The drafters of the universal declaration and the two covenants refused to 
accept that human rights and political rights are mutually exclusive. They also 
refused to accept any ranking of human rights. 

A much more persuasive argument is that a society which respects and 
promotes individual freedoms-with the mobility, expressiveness and 
inventiveness that go with them-is more likely to enjoy economic growth than 
one in which claims of collective or state rights are used to suppress civil or 
political freedom. 

On the other hand, the developed world must do more than simply talk about 
the indivisibility of human rights. We have to give full recognition to economic 
and social rights-rights which have in fact been sadly neglected in the past 25 
years. 

One of our primary objectives then is to put forward specific measures to 
promote the implementation of economic, social and cultural rights. 

It is also important that we understand the significance attached by 
developing states to the right to development and poverty alleviation. 

The break-up of some states in recent years, notably in Eastern Europe, has 
highlighted the human rights problems posed by ethnic nationalism ant the 
associated question of the rights of minorities. 

It is not a problem unique to the former Soviet Union or Yugoslavia, the 
seeds are also present in the Asia-Pacific region and Africa. 

There is no easy answer to the aspirations of ethnic minorities for their own 
political entities, particularly when self-determination would, in such cases, be 
synonymous with fragmentation ant a source of threat to international peace. 
War, particularly civil war, engenders many of the greatest abuses of human 
rights. 

Most aspirations to self determination are ultimately best met by stricter 
observance of human rights-in particular through establishing guarantees of 
individual and minority rights and building democratic institutions ant processes 
through which minority groups can pursue their interests in a peaceful way. 

Many similar concerns confront indigenous peoples. These are of 
fundamental interest to Australia because there is no doubt that the interaction of 
Aboriginal and Torres Strait Islander Australians with the rest of the community 
continues to pose human rights challenges in our society. 

In this International Year of the World's Indigenous People it is imperative 
that this world conference send a clear message encouraging states to ensure that 
indigenous peoples can participate in all aspects of society. 
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It is also important for the UN working group to complete as soon as 
possible its work on the draft Declaration on the Rights of Indigenous People 
and to continue to be an effective forum for indigenous peoples. 

There is much that the United Nations can do to address the various human 
rights problems to which I have referred. For example, it can allocate more effort 
and resources to promote a strengthening of legal infrastructures and national 
machinery which contribute to respect for human rights. 

It can do this through measures such as: 

providing expert advice and practical assistance in the holding of free 
and fair elections; 

giving technical and legal advice on the drawing up of constitutions or 
the establishment of institutions at the national level to protect the 
human rights of citizens; 

providing advice in the functioning of the judiciary and the police, and 
on legislative and other measures to strengthen the rule of law; and 

giving sufficient resources, and political support to the human rights 
components of United Nations peacekeeping operations (for example, in 
Cambodia where such a component has been a key element of UNTAC). 

We also need to agree, for a start, that the United Nations system must 
deliver the resources necessary for strengthening human rights activities. 

Currently, less than one per cent of the total United Nations budget is 
allocated to this field. The budget of the Centre for Human Rights has remained 
largely static for 20 years and is now smaller than the budget for Amnesty 
international in London. 

We need to include in the Vienna Declaration a doubling by 1998 of the 
proportion of the UN budget devoted to human rights. 

The advisory services and technical assistance programs of the Centre for 
Human Rights need immediate assistance. The international community should 
use the occasion of this conference to commit itself to substantially increasing 
the Centre's Voluntary Fund. 

To demonstrate our commitment, Australia will provide S300 000 to the 
Centre's Voluntary fund to strengthen domestic infrastructures which support 
human rights and, in particular, national human rights machinery. 

Australia welcomes recent developments in a number of countries towards 
establishing such national institutions-including the announcement last week 
by our friend and neighbour Indonesia that it will set up a National Commission 
on Human Rights headed by a former chief justice. 

We have already provided cooperation and assistance bilaterally to a number 
of countries through the Australian Human Rights and Equal Opportunity 
Commission, and we will be happy to continue to do so. 

Also, Australia has put forward a proposal inviting each state to draw up a 
written plan of action identifying steps it could take to improve its observance of 
human rights in accordance with international obligations. 

Those choosing to do so would have sole responsibility for their action 
plans, and would take their own circumstances as the starting point. 
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Such national action plans could, among other things, form the basis for 
proposals under UN programs of technical assistance in the field of human 
rights. 

In Australia's view, another priority area for the conference is the 
development of a program to achieve universal acceptance of the core human 
rights instruments and to improve the effectiveness of existing treaty bodies and 
human rights political organs. 

In this context, I commend the report prepared by my friend and compatriot, 
Professor Philip Alston, chair of the Committee on Economic, Social and 
Cultural Rights, on the Effective Implementation of International Instruments on 
Human Rights. The conclusions and recommendations of that report provide 
many excellent ideas which I hope will be taken up in the final outcome. 

Another major issue the Vienna Declaration needs to address is the equal 
status and human rights of women. There has been little overlap between the 
work of mainstream human rights bodies and the Commission on the Status of 
Women (CSW), which, since its inception in 1946, has taken the lead in 
elaborating the United Nations approach to women's human rights. 

To some extent, CSW's separation from mainstream human right bodies has 
had its advantages. It has allowed CSW to take action quickly to resolve 
problems of concern to women and to develop international norms safeguarding 
the rights of women, most recently in the important area of violence against 
women. 

This process, however, has meant that the mainstream bodies have not given 
detailed consideration to women's rights issues. Specific action is now needed to 
ensure that these issues are fully integrated into mainstream human rights 
forums. 

Children and the disabled are two vulnerable groups whose rights must not 
be marginalised. The human rights system must develop effective programs to 
combat such abuses as child slavery and child prostitution and to protect the 
rights of the mentally ill and those with physical disabilities. 

Australia sees considerable merit in the Amnesty International proposal to 
establish a Special Commissioner on Human Rights as it would raise the profile 
of human rights within the UN political processes. 

There are other proposals for streamlining existing mechanisms, particularly 
that of the Centre for Human Rights. Such proposals should not be seen as 
mutually exclusive, and I would hope at the end of the day that the best elements 
of all proposals can be blended to produce the most effective machinery 
possible. 

A feature of the post-Cold War period has been a growing call for a 
mechanism to try individuals for breaches of international humanitarian law and 
other international crimes. The establishment of an ad hoc tribunal to deal with 
such breaches in the former Yugoslavia is well advanced. 

The renewed vigour of the International Law Commission's work towards 
drafting a statute for an intentional criminal court is particularly gratifying as a 
means of addressing this general issue. 

The International Commission of Jurists has proposed a permanent 
international penal court to prosecute those responsible for gross violations of 
human rights and humanitarian law. 
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What these proposals have in common is a desire to make those who are 
guilty accountable to the international community. This is not a new idea. 
Australia's foreign minister in the immediate post-War period, Dr Herbert Vere 
Evatt-who was president of the General Assembly when the, Universal 
Declaration was adopted in 1948-made a proposal that an International Human 
Rights Court be established. 

It may be that we are now seeing an idea whose time has at last come. If it is 
to be successful, however, we need to ensure that any mechanism we set up has 
the flexibility to be adapted to the variety of situations where gross human rights 
violations occur, and that the commitment of the international community to 
pursue the perpetrators is firm and clear. 

Human rights-Outcome of United Nations World Conference on 
Human Rights 

On 19 August 1993 the Minister for Foreign Affairs, Senator Gareth Evans, 
replied to a question on notice regarding the outcomes of the Conference 
(Senate, Debates, vol 159 (1993), p 447): 

Australia had a number of specific objectives at the World Conference and these 
were to a significant extent achieved. Australia successfully pursued its 
initiatives on the establishment of independent national human rights institutions 
to protect and promote human rights, and on "National Action Plans", which 
invite each State to devise a written plan of action identifying steps which could 
be taken to improve its observance of human rights standards. As part of 
Australia's efforts to promote the domestic infrastructure which supports human 
rights, including national institutions, I announced at the World Conference the 
provision by Australia of $300,000 to the UN Voluntary Fund for assisting 
States in the development of such measures. The Vienna Declaration also 
recommended that each State consider the desirability of drawing up a National 
Action Plan. 

Australia worked hard to ensure that the Vienna Declaration contained 
strong statements on the rights of women, children and indigenous peoples. 
Australia was pleased by the recommendations for action to strengthen the 
human rights system as a whole, including a strong call for the reallocation in the 
UN regular budget of more resources for human rights activities in accord with 
the importance given to human rights in the UN Charter. Australia also worked 
hard, although with more mixed results, to have the Conference develop a 
program designed to achieve universal acceptance of the basic human rights 
instruments and to reform the operation of existing treaty bodies and human 
rights political organs to ensure their proper functioning. 

While the recommendations for action in the Vienna Declaration are not as 
strong as Australia would have liked, they do provide an impetus for future work 
to strengthen the UN human rights system as a whole. 
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Human Rights and Equal Opportunity Commission 

The Human Rights Commissioner participated in a meeting of national human 
rights institutions prior to the World Conference on Human Rights. The Human 
Rights and Equal Opportunity Commission's Annual Report for 1992-93 
included the following report on the meeting: 

National human rights institutions 

The Human Rights Commissioner also participated in a meeting on national 
human rights institutions which was held in association with the World 
Conference. The meeting adopted four resolutions-three relating to specific 
issues concerning children, women and people with disabilities and the fourth 
concerning the importance of establishing effective national human rights 
institutions for the protection and promotion of human rights. The meeting 
resolved: 

That a protocol to the Convention on the Rights of the Child specifically 
strengthening measures directed at the protection of children from prostitution 
and other forms of abuse and sexual exploitation be urgently prepared: 

That the United Nations General Assembly adopt the draft Declaration 
on Violence Against Women and that a Special Rapporteur on violence 
against women be appointed. In addition, the meeting endorsed the 
preparation of an optional protocol to the Convention on the 
Elimination of Discrimination Against Women establishing a 
complaints procedure; 

That Governments and national institutions examine ways to ensure that 
the rights of people with disabilities are effectively implemented so that 
they achieve equality and full participation in society; and 

That national human rights institutions play a particularly important and 
constructive role in the protection and promotion of human rights and 
that Governments should enact legislation to create such institutions 
where they do not exist, or to strengthen and encourage existing 
institutions in line with the "Paris Principlesm-which emphasise the 
importance of independent and effective national human rights 
monitoring mechanisms. 

Human rights and mental illness 

The 1993 Report of the National Inquiry into the Human Rights of People with 
Mental Illness included the following comments on the protection offered to 
people with mental illness by international law: 

The international law of human rights explicitly recognises rights which apply to 
"everyone" or to "all individuals". Further, the rights recognised in the various 
international human rights instruments are required to be respected and ensured 
to all individuals "without any discrimination". It is clear then, as a matter of 
international law, that individuals with mental illness are entitled without 
discrimination to the full range of human rights. 

This does not mean that the law or government policy may not make special 
provision for people with mental illness in some circumstances-including 
services to provide for special needs, or legal provisions referring to questions of 
capacity to make decisions. The principle of non-discrimination does not require 
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that everyone be treated alike. Distinctions should not be regarded as 
discriminatory if they are not arbitrarily made and do not have the purpose or 
effect of denying or restricting the equal enjoyment of human rights. The 
international human rights instruments clearly provide that special measures to 
cater for special needs are not included in the definition of discrimination. 
Rather, special measures of assistance or protection may be needed to ensure the 
equal enjoyment of human rights to groups of people who are particularly 
vulnerable or disadvantaged.. . 

The International Covenant on Civil and Political Rights ... 
The ICCPR specifically requires each country which has ratified it: 

to respect and to ensure to all individuals within its territory and subject 
to its jurisdiction the rights recognised in the present Covenant,, without 
distinction of any kind, such as race, colour, sex, language, religion, 
political or other opinion, national or social origin, property, birth or 
other status (Article 2.1). 

The terms of this Article indicate that discrimination "of any kind" 
(including, by definition, discrimination relating to mental illness or psychiatric 
disability) which affects the exercise or enjoyment of rights recognised 
elsewhere in the ICCPR is included. Discriminatory or unequal treatment 
affecting people with mental illnesses but which is based on other factors (such 
as race or sex) is also subject to the non-discriminatory provisions of 
international human rights law. 

The obligation to "respect" these rights requires that Governments refrain 
from any action which infringes them. The obligation to "ensure" these rights is, 
however. more far reaching-requiring Governments to take active measures 
where necessary to guarantee these rights.. . 
Article 26 stipulates: 

All persons are equal before the law and are entitled without any 
discrimination to the equal protection of the law. In this respect, the law 
shall prohibit any discrimination and guarantee to all persons equal and 
effective protection against discrimination on any ground such as race, 
colour, language, religion, political or other opinion, national or social 
origin, property, birth or other status. 

Unlike Article 2, Article 26 deals with discrimination not only with respect 
to those rights recognised in the ICCPR itself but with discrimination in any area 
of law or government action. In Australia this clearly includes actions of State 
and Territory government in addition to those of the Federal Government. 

It is less certain whether there is any obligation imposed by the non- 
discriminatory provisions of the ICCPR to prohibit discrimination by individuals 
or in the private sector (beyond the area of rights specifically recognised in other 
provisions of the ICCPR). There are, however, other international human rights 
instruments which deal with these issues. 
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Discrimination (Employment and Occupation) Convention 1958 

The Discrimination (Employment and Occupation) Convention 1958 (also 
known as International Labour Organisation Convention No 11 I), is also 
incorporated in Federal law in the Human Rights and Equal Opportunity 
Commission Act. 

This Convention defines discrimination to mean: 

any distinction, exclusion or preference [made on any of the grounds 
specified in the Convention itself or specified by the State concerned] 
which has the effect of nullifying or impairing equality of opportunity or 
treatment in employment or occupation 

but does not include distinction based on the inherent requirements of the job.. . 

The Convention itself does not specify mental illness, disability, impairment 
or medical record as prohibited grounds of discrimination. However, it does 
provide for Parties to the Convention (such as Australia) to specify additional 
grounds of discrimination. 

Following recommendations from the Human Rights Commissioner, 
regulations under the Human Rights and Equal Opportunity Commission Act 
were made to add a number of grounds (including physical, mental, intellectual 
and psychiatric disability, impairment and medical record) to the Commission's 
jurisdiction in relation to this Convention as from January 1990. 

By ratifying this Convention, Australia has undertaken to pursue a national 
policy designed to "promote equality of opportunity or treatment in respect of 
employment and occupation with a view to eliminating any discrimination in 
respect thereof' ((Article 2). . . 
The Declaration on the Rights of Disabled Persons 

The Declaration on the Rights of Disabled Persons was adopted by the United 
Nations in 1975. It defines "disabled person" to mean "any person unable to 
ensure by himself or herself, wholly or partly, the necessities of a normal 
individual and/or social life, as a result of deficiency, whether congenital or not, 
in his or her physical or mental capacities". This definition would include many 
people with a mental illness, whether or not they also have other disabilities. The 
United Nations Principles for the Protection of Persons with Mental Illness and 
for the Improvement of Mental Health Care (discussed later in this chapter) 
specifically recognise the applicability of this Declaration to people with a 
mental illness.. . 

The Declaration of the Rights of the Child... 

This Declaration specifically provides that "the child who is physically, mentally 
or socially handicapped shall be given the special treatment, education and care 
required by his [or her] particular condition" (Principle 5). . . 

Although these Declarations do not create international legal obligations in 
the same way as a treaty, such as the ICCPR, they represent accepted 
international standards. Further, their incorporation by the Federal Parliament 
into the Human Rights and Equal Opportunity Commission Act represents a 
formal commitment to the rights and standards which these Declarations set 
out.. . 
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Convention on the Rights of the Child.. . 
The Convention applies to everyone under the age of 18 and requires Parties to 
the Convention to: 

respect and ensure the rights set forth in the present Convention to each 
child within their jurisdiction without discrimination of any kind, 
irrespective of the child's or his or her parents' or legal guardian's race, 
colour, sex, language, religion, political or other opinion, national, 
ethnic or social origin, property, disability, birth or other status. 

The Convention deals with a much wider range of rights than the 
Declaration on the Rights of the Child.. . 

The rights.. .are required to be guaranteed without discrimination. 

The Convention also makes specific provision for children with disabilities 
in Article 23, which includes requirements that Parties take steps to: 

ensure that the disabled child has effective access to and receive 
education, training, health care services, rehabilitation services, 
preparation for employment and recreation opportunities in a manner 
conducive to the child's achieving the fullest possible social integration 
and individual development, including his or her cultural and spiritual 
development. 

The Convention does not specifically define "disabled child". It is clear, 
however, in the Inquiry's view, that this term includes children who have a 
psychiatric disability and that the obligations set out in this provision apply to 
children who have a mental illness or comparable condition. 

The International Covenant on Economic, Social and Cultural Rights ... 
Article 2.1 of the ICESCR requires States Parties to "take steps ... by all 
appropriate means, including particularly the adoption of legislation" with a 
view to the progressive realisation of the rights which the Covenant recognises. 
This provision allows for progressive rather than immediate implementation in 
recognition that many of the rights set out require significant resource allocation. 
To whatever extent enjoyment of these rights is achieved in a particular nation, 
however, the ICESCR requires that they be guaranteed on a non-discriminatory 
basis. 

Article 2.2 provides that State Parties must: 

guarantee that the rights enunciated in the present Covenant will be 
exercised without discrimination of any kind as to race, colour, sex, 
language, religion, political or other opinion, national or social origin, 
property, birth, or other status. 

This Covenant is one of the sources of power on which the new national 
Disability Discrimination Act is based. Clearly, however, guaranteeing the rights 
recognised in the Covenant to people with a mental illness requires a wider 
range of measures than legislation alone, including anti-discrimination 
legislation.. . 
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Mental Illness Principles 

Principles for the Protection of Persons with Mental Illness and for the 
Improvement of Mental Health Care were adopted by the United Nations 
General Assembly in 1991. These Principles have not been formally 
incorporated in Australian legislation. However, they have been endorsed in the 
National Mental Health Policy released by the Minister for Health, Housing and 
Community Services in April 1992, which sets 1998 as a target date for ensuring 
full compliance by Australian mental Health legislation standards set out in the 
Principles. 

The Principles are particularly valuable in specifying the way in which 
human rights recognised in other instruments apply to people with mental illness 
and to situation affecting them.. . 

The Principles.. .stipulates: 

that every person with a mental illness has the same basic rights as every 
other person, specifically including the rights set out in the International 
Covenant on Civil and Political Rights and the rights recognised in the 
Declaration on the Rights of Disabled Persons (Principle 1.5); 

that discrimination on the basis of mental illness is not permitted 
(Principle 1.4); 

that every person with a mental illness has the right to live and work, as 
far as possible, in the community (Principle 3); and 

that people being treated for a mental illness must be accorded the right 
to recognition as a person before the law (Principle 13). 

The Principles re-affirm that individuals who have a mental illness or who 
have experienced mental illness have the right to protection from: 

exploitation-whether economic, sexual or in other forms; 

abuse-whether physical or in other forms; and 

degrading treatment (Principle 1.3). . . 
The Principles provide that: 

All persons have the right to the best available health care, which shall 
be part of the health social care system (Principle 1.1); 

and that: 

every person shall have the right to receive such health and social care 
as is appropriate according to his or her health needs, and is entitled to 
care and treatment in accordance with the same standards as other ill 
persons (Principle 8). 

This emphasises that people with mental illness or people who have 
experienced mental illness should not be stigmatised, or disadvantaged in the 
care available, simply because of the nature of their illness.. . 
Developing further international standards 

Clearly, therefore, there are now well-defined international standards applicable 
to a wide range of human rights problems confronting people with disabilities, 
and particularly those affected by mental illness. 

Equally clearly, however, implementation of these standards and application 
to particular situations remains incomplete.. . 
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There is clearly no need or justification for action in Australia to wait for 
further international standards to emerge. There is already in existence, and 
binding on Australia, a substantial body of international human rights law, 
recognising rights which must be respected and ensured on an equal basis to all 
Australians affected by mental illness. 

(Footnotes omitted) 

Establishment of Refugee Review Tribunal 

On 1 July 1993 the Rehgee Review Tribunal came into operation. The 
hnctions and procedure of the Tribunal are set out in the following article fiom 
the Department of Foreign Affairs and Trade Insight Magazine of 19 July 1993: 

A new Refugee Review Tribunal established on 1 July will decide on appeals for 
refugee status from people living in Australia. 

The tribunal, which has the power to make final decisions on applications, 
replaces the Refugee Status Review Committee (RSRC) which could only make 
recommendations on appeals. 

An independent statutory body, the tribunal will employ more than 30 full- 
time members to deal with the more than 5000 outstanding cases. 

The tribunal will deal concurrently with new and backlogged cases and give 
priority to cases where applicants are in custody. 

The establishment of the tribunal as an independent, specialist body is 
regarded as a significant development in Australia's handling of refugee appeal 
cases. 

The tribunal is also expected to make a useful contribution to international 
jurisprudence in the field of refugee appeals. 

Members of the new tribunal will be nominated by the Minister for 
Immigration and Ethnic Affairs and appointed by the Governor-General. 

Legislation establishing the tribunal requires its operations to be as "fair, 
just, economical and quick" as practicable. 

It will operate with the cooperation of the Office of the United Nations High 
Commissioner for Refugees, Government departments, and non-government 
organisations. 

Tribunal members are obliged to extensively research appeal cases and the 
Department of Foreign Affairs and Trade will be an important source of 
information fiom overseas. 

The information will include material on specific cases, as well as reports on 
international legal developments-including the application of the UN's 
Convention and Protocol Relating to the Status of Refugees. 

The Government's decision to establish this separate tribunal to review only 
refugee applications by citizens of other countries who are living in Australia (or 
"on-shore applicants") reflects the distinction between appeals for protection by 
such people, and the different nature of refugee applications made by citizens of 
other countries living overseas, ("off-shore applicants") under the off-shore 
refugee and humanitarian program. 
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If "on-shore" applicants for refugee status are found to be refugees as 
defined under international law they are to be afforded protection and will not be 
subject to quotas. 

Off-shore applicants, on the other hand, are judged to be part of Australia's 
migration program. Under this program, would-be immigrants are selected in 
accordance with criteria set down in the Migration Act and its 1993 Regulations, 
and are subject to Government quotas. 

(Under the former system of considering refugee appeals, representatives of 
the Departments of Foreign Affairs and Trade, Immigration and Ethnic Affairs 
and Attorney-General's, as well as the Refugee Council of Australia, made 
recommendations on cases.) 

The tribunal will be headquartered in Sydney, with a branch office in 
Melbourne, and members will travel to hear cases as required. It will operate on 
non-adversarial legal principles-that is, the tribunal will, if necessary, launch 
its own investigations or inquiries to supplement evidence provided by 
applicants and by the Department of Immigration and Ethnic Affairs. 

In deciding cases, the tribunal will take into account, as much as possible, 
the individual needs of applicants. Appeals against its decisions will be heard by 
the Federal Court, and will only be allowed on points of law. 

All tribunal hearings will be held in private and it will handle information in 
strictest confidence. 

The tribunal's reviews of refugee appeals take place in two stages. First it 
considers a written application, and then, if further evidence is required, takes 
oral submissions. 

Apart from refugee applications from off-shore applicants, the tribunal does 
not have the power to hear applications on which the Minister for Immigration 
and Ethnic Affairs has already issued a "conclusive certificate". These 
certificates are issued either because an application has been found to threaten 
Australia's security. defence or international relations, or because Cabinet or a 
Cabinet committee has already considered the application and recommended 
against it. 

The tribunal cannot decide on applications made on special humanitarian 
grounds, which would allow those determined not to be classed as refugees to 
live in Australia. These cases can only be determined by the Minister for 
Immigration and Ethnic Affairs. 

Protection of the cultural and intellectual property of indigenous 
peoples 

On 29 July 1993, Dr Rosalie Balkin, a member of the Australian delegation to 
the 11 th session of the Working Group on Indigenous Populations described the 
problems confronting international attempts to protect the cultural and 
intellectual property of indigenous peoples: 

As the activities undertaken so far in this field by the Working Group indicate 
that all too clearly, current international schemes and arrangements offer at best 
only partial and inadequate means for the return of the cultural and intellectual 
property of indigenous peoples. 
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Some of the problems stem from the fact that current international regimes 
for the protection of cultural and intellectual property were not designed with the 
interests of groups in mind. Thus, the 1970 UNESCO Convention on the Means 
of Prohibiting and Preventing the Illicit Import, Export and Transfer of 
Ownership of Cultural Property was designed specifically to assist States in the 
return of what was considered to be their cultural heritage. It does not purport to 
assist individuals or communities within the State with the return of their 
property. Similarly, the international conventions directed at the protection of 
intellectual property are concerned in the main with individual rights and not 
collective rights. 

Other difficulties stem from the definitions of cultural and intellectual 
property contained in these international conventions as well as from the fact 
that traditional international law differentiates sharply between cultural and 
intellectual property whereas, for indigenous peoples it is clear that the boundary 
between these two concepts is far less distinct. 

Many other problems, such as the limited time protection of intellectual 
property regimes also exist, as we are all aware. 

The Australian Government proposes that, despite these limitations, there 
are steps that we can take, both in the international and domestic arenas. to try 
and address indigenous peoples' concerns. 

The first step has already been taken, here in this Working Group, by the 
inclusion of Articles 11, 12 and 27 in the Draft Declaration on the Rights of 
Indigenous Peoples. These articles will serve both to awaken the international 
community to the needs and aspirations of indigenous peoples in this regard, as 
well as to et out the required standard of conduct in relation to the protection and 
return of their intellectual and cultural property. 

It remains necessary to develop an ongoing dialogue with organisations such 
as UNESCO and WIPO because their assistance will inevitably be required for 
the emergency of any new international norms for the protection of cultural and 
intellectual property of indigenous peoples. 

Execution of an Australian citizen in Malaysia 

On 18 June 1993 the Minister for Foreign Affairs, Senator Gareth Evans, made 
a statement regarding the execution of Australian national, Michael McAuliffe, 
by Malaysian authorities as a result of a conviction for drug charges. The 
statement said: 

Senator Evans said that, following the Pardons Board decision, he had twice 
telephoned Malaysian Foreign Minister Datuk Abdullah Badawi regarding Mr 
McAuliffe ... "I explained to Datuk Abdullah at that time, as I had on earlier 
occasions, that Australia as a matter of fundamental principle is strongly 
opposed to capital punishment in any country in any circumstances.. ." The case 
has been handled strictly in accordance with Malaysian law, and notwithstanding 
our objections to the death penalty-reflected in Australia's adherence to the 
Second Optional Protocol to the International Covenant on Civil and Political 
Rights-we do respect the Malaysian judicial system. Just as Australia has a 
sovereign right to make and implement its own laws, so does Malaysia." 
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Commitment to, and promotion of, International Labour 
Organisation standards 

On 2 9  October 1993 the Minister for Foreign Affairs, Senator Gareth Evans, 
spoke to the International Conference on Trade Union Rights in Sydney. During 
the course o f  his address, which dealt mainly with domestic matters, he stated: 

The ILO is not only important to us because its instruments, along with our other 
international obligations, can form the basis on which we can legislate for 
workers' protection based on the "external affairs" head of Commonwealth 
power in our Constitution. Our interest in the ILO goes well beyond that. We 
were a founder member of the ILO in 1919. We have become party to an 
increasing number of its instruments, and are looking to becoming party to more. 
We are one of its most active members. 

We are very supportive of the ILO's standards on workers' rights. We 
support their universal application, and play a very active part in the Asia-Pacific 
region on such issues. 

Detention of illegal entrants: Compatibility with Australia's 
international human rights obligations 

O n  25  August 1993 Mr  Henry Burmester, Principal International Law Counsel 
o f  the Attorney-General's Department, supplied the following advice to  the 
Department of  Immigration and Ethnic Affairs concerning whether the detention 
o f  unauthorised entrants to Australia for extended periods o f  time breached 
Australia's obligations under the International Covenant on Civil and Political 
Rights, the Convention on the Rights of  the Child and the Refugee Convention: 

A. Legislation and introduction 

3. There are various provisions in the Migration Act 1958 ("the Act") which 
allow persons to be held in detention. The 6 separate detention provisions apply 
in the following cases: 

s.92 applies to illegal entrants (authorises an initial period of 48 hours 
detention, a prescribed authority may authorise detention for 7 days 
which may be further extended); 

s.93 applies to deportees, ie persons who are subject to a deportation 
order (The section authorises that a deportee may be kept in such 
custody as the Minister or the Secretary directs pending deportation. 
Special provisions apply where the person claims that he or she is not 
the person in respect of whom the deportation order is in force.); 

s.88 applies to unauthorised arrivals by a vessel other than an aircraft 
who have not entered Australia (authorises detention until departure 
of vessel, grant of an entry permit or such earlier time as an 
authorised officer directs); 

s.89 applies to unauthorised arrivals by aircraft who have not entered 
Australia (authorises detention until removal from Australia or grant 
of entry permit); 

Division 4A applies to unauthorised arrivals irrespective of mode of 
arrival, who have not entered Australia (authorises detention until 
removal from Australia or grant of entry permit); and 
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Division 4B applies to unauthorised boat arrivals, irrespective of 
whether or not they have entered (discussed below). 

4. A time limit of 273 days applies to detention under Division 4B (which is 
subject to a 90 day extension in certain circumstances (subsection 54Q(5)). 
However, the countdown on the number of days in detention is suspended 
during court actions, etc. Division 4B of Part 2 applies to persons where an 
authorised officer reasonably supposes that the person would, on entry to 
Australia, become an illegal entrant. 

5. Division 4B of Part 2 of the Act was inserted by the Migration Amendment 
Act 1992 The Division applies to "designated persons", defined as non-citizens 
of Australia who arrive or arrived in Australian territorial waters between 19 
November 1989 and 1 December 1992. It applies to persons who come, or came, 
to Australia without prior approval by way of the grant of a visa, who have not 
been granted an entry permit and who have been given an "identifier". The term 
applies also to a person who is a non-citizen born in Australia and whose mother 
is a designated person. Section 54L provides that a designated person must be 
kept in custody until removed from Australia or granted an entry permit pursuant 
to s34 or s. 1 1 S of the Act (subject to 544).  Section 54N provides that an officer 
may, without warrant, detain a designated person and take reasonable steps to 
keep the person in custody for the purposes of s.54L. Section 54P provides for 
removal of a designated person in certain situations. Section S4 Q provides a 
time limit for detention of designated persons in two situations: the first situation 
applies to a designated person who was in Australia on 27 April 1992; the 
second situation applies to a person who came to Australia after that date but 
before November 1993. In the first situation, the person ceases to be subject to 
the detention provisions when he or she has been in custody for a period of 273 
days as calculated under the section. In the second situation, the period of 273 
days commences on the day an application is made for a determination that a 
person is a refugee, or the person, applies for an entry permit. This section 
provides that the 273 day period is interrupted in certain situations. The period 
stops running during any period in which information is being sought from third 
parties, or in any period in which the applicant is exercising any right of judicial 
review. The 273 day period is also interrupted at any other time in which the 
continued dealing with the application is beyond the control of the Department 
of Immigration and Ethnic Affairs. These provisions have recently been 
considered in the Federal Court, as you are aware. 

Migration Reform Act 1992 

6. The following amendments are contained in the Migration Reform Act 1992 
and have not yet come into force. As explained in the Minister's Second Reading 
Speech the Act will provide for a uniform regime for detention and removal of 
persons illegally in Australia. Non-citizens who are in Australia without a valid 
visa will be unlawfully present and will be held in detention. Certain unlawful 
non-citizens who satisfy prescribed criteria will be able to acquire lawful status 
and release from detention by the grant of a "bridging visa". 

7. Section 54V provides that an officer may require a person whom the officer 
knows or reasonably suspects to be a non-citizen to show the officer evidence of 
being a lawful citizen. Section 54W provides that if an officers knows or 
reasonably suspects that a person in the migration zone is an unlawful non- 
citizen, the officer must detain the person. The section also makes a similar 
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provision for the detention of a person outside the migration zone who is seeking 
to enter the migration zone. Section 54X specifies the grounds on which an 
officer knows or suspects on reasonable grounds that a person is a unlawful non- 
citizen. 

8. Section 54Y provides that a person detained because of section 54X must be 
released from immigration detention if the person is an Australian citizen or the 
person complies with section 54HM and either shows an officer evidence of 
being a lawful non-citizen or is granted a visa. 

9. Section 542 provides that an officer may detain a non-citizen if he knows or 
reasonably suspects that a non-citizen holds a visa which may be cancelled under 
certain provisions of the Migration Act. A non-citizen detained under this 
section must be released within 4 hours after being detained. The Act provides 
that certain periods are to be disregarded in calculating 4 hour periods. 

Access to the Courts 

10. The Migration Reform Act creates certain judicial review rights for decisions 
on the grant or cancellation of a visa. Generally the position will be that 
"Judicial review will only be possible after the applicant has pursued all merits 
review rights or where merits review is not available." 

1 1. Section 166LA specifies that certain decisions are reviewable by the Federal 
Court. Those decisions are decisions by the Immigration Review Tribunal (IRT), 
the Refugee Review Tribunal (RRT) and other decisions made under the Act 
relating to visas. Certain other decisions are not judicially reviewable (but note 
paragraph 14). These decisions are: 

(a) A decision in relation to a criminal justice visa or a criminal justice 
certificate, 

(b) An internally reviewable decision, 

(c) An IRT reviewable decision, 

(d) A RRT reviewable decision, 

(e) A decision of the Minister not to exercise or to consider the exercise of 
the use of his or her power under certain sections of the Act, 

(f) The decision concerning a matter to be referred to AAT, 

(g) The decision concerning the President of the AAT to accept or to not 
accept the referral of certain decision. 

12. Section 166LB specifies the grounds on which judicially reviewable 
decisions may be reviewed. Subsection 2 specifies that certain grounds may not 
be used as grounds of review, they are, that a breach of the rules of natural 
justice occurred in connection with the making of a decision (note, however, 
Subdivision AB, Division 2 which provides for a "code of procedure" for 
dealing fairly with visa applications), and that the decision was so unreasonable 
that no reasonable person could have so exercised the power. Section 166LD 
specifies that any application for review must be lodged within 28 days of the 
applicant being notified of the decision. 

13. Section 166LK specifies that notwithstanding any other law, including 
section 39B of the Judiciary Act 1903, the Federal Court does not have any 
jurisdiction in respect of "judicially reviewable decisions" other than the 
jurisdiction provided by Part 4B or by section 44 of the Judiciary Act . 
Subsection 3 specifies that if the matter relating to a "judicially reviewable 
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decision" is remitted to Federal Court under section 44 of the Judiciary Act, the 
Federal Court does not have any powers in relation to that matter other than 
powers it would have if the matter had been as a result of an application made 
under this Part. 

14. Section 166LL provides that the Federal Court has jurisdiction with respect 
to judicially reviewable decisions and that jurisdiction is exclusive of the 
jurisdiction of all other courts other than the jurisdiction of the High Court 
under section 75 of the Constitution. The Explanatory Memorandum states that 
"This section provides that subject only to section 75 of the Constitution, the 
Federal Court is the only Court with power to review judicially reviewable 
decisions." 

B. International Covenant on Civil and Political Rights 

15. The legislative regime for the detention of designated persons under the Act 
may properly be categorised in human rights terms as "administrative detention". 
"Administrative detention" has a particular meaning in human rights 
jurisprudence and refers to detention, that is deprivation of personal liberty, 
other than as a result of conviction for an offence. Administrative detention, per 
se, is not prohibited under international law. Virtually all countries, including 
those which regard themselves as being amongst the most democratic, provide in 
their legislation for detention where the power to detain lies with an 
administrative authority alone. Various provisions of the ICCPR are relevant to 
how administrative detention is implemented. 

16. There are a number of rights and guarantees in the ICCPR which may be 
applicable to unlawful entrants to Australia detained under the Act. These are: 

the obligation on State parties "to ensure to all individuals within its 
territory and subject to its jurisdiction the rights recognised in the 
[ICCPR], without distinction of any kind. such as race, colour, sex, 
religion, political or other opinion, national or social origin, property, 
birth or other status" (Art.2); 

the prohibition on torture and other cruel, inhuman or degrading 
treatment or punishment (Art.7); 

the right to liberty and security of person and the prohibition on 
arbitrary arrest or detention (Art.9.1); 

the right of a detainee to challenge the lawfulness of his or her detention 
before a court (Art. 9.4); 

the right of detainees to be treated with humanity and with respect for 
the inherent dignity of the human person (Art. 10.1); 

the right of everyone lawfully within the territory of a State to liberty of 
movement (Art. 12.1); the right of equality of all persons before the 
courts and tribunals (Art. 14. I); and 

the right of equality of all persons before the law and the entitlement to 
equal protection of the law, without discrimination (Art. 26). 

The full text of these provisions is in Attachment A. 
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17. The rights and freedoms recognised in the ICCPR are stated in broad, 
general terms. Interpretative assistance is provided by statements of the United 
Nations Human Rights Committee, the treaty body established under the ICCPR 
and regarded as the foremost treaty body in the United Nations human rights 
system. These statements are contained in General Comments on the ICCPR 
issued by the Committee and in the Committee's decisions on complaints by 
individuals brought under the first Optional Protocol to the ICCPR. 

18. In addition, many of the principles relevant to detention, in particular, are 
expressed in instruments which are not legally binding in international law. 
Nevertheless, it would be unwise not to consider these principles and the 
guidance which they provide as they represent much of the current international 
thinking on these issues and may themselves be referred to by treaty bodies such 
as the Human Rights Committee when interpreting the scope of a particular 
treaty obligation. The major relevant principles and guidelines are to be found in 
the Standard Minimum Rules for the Treatment of Prisoners ("the Standard 
Minimum Rules) and the Body of Principles for the Detention o fA l l  Persons 
under Any Form of Detention or Imprisonment ("the Body of Principles"). 

19. In addition, in 1991 the Commission on Human Rights, which is the United 
Nations body charged with developing human rights standards, created a 
Working Group on Arbitrary Detention. The Working Group is composed of 
independent experts and its mandate is to investigate situations of arbitrary 
detention. The terms of the Working Group's mandate and the Principles it has 
adopted, which are based on the abovementioned Body of Principles, provide 
guidance on appropriate regimes for administrative detention. Moreover, the 
Working Group sees the Principles it has adopted as reflecting international 
standards. As part of its mandate, the Working Group has been asked to 
investigate alleged instances of arbitrary detention. Australia would be 
embarrassed internationally were it to be found to be violating the Working 
Group's standards. 

Rights of non-citizens 

20. Article 2 of the ICCPR provides that State Parties shall ensure to all 
individuals within its territory, the rights recognised in the ICCPR. Thus, to the 
extent provided for in the ICCPR, non-citizens in Australia have the same rights 
and protections as Australian citizens. The Human Rights Committee has 
reiterated this obligation in General Comment 15 on the rights of aliens vis a vis 
citizens under the ICCPR. 

2 1. The accepted position in international law is that aliens do not have a right to 
freely enter or reside in the territory of a State Party and "consent for entry may 
be subject to conditions relating, for example, to movement, residency and 
employment." The Committee has also stated that, "The Covenant does not 
recognise the right of aliens to enter or reside in the territory of a State party. It is 
in principle a matter for the State to decide who it will admit to its territory. 
However, in certain circumstances an alien may enjoy the protection of the 
Covenant even in relation to entry or residence, for example, when 
considerations of non-discrimination, prohibition of inhuman treatment and 
respect for family life arise." Thus, aliens are protected by and enjoy, for 
example, the principle of non-discrimination, the prohibition on inhuman 
treatment, and the right to liberty and security of the person. 
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Prohibition on arbitrary arrest or detention 

22. As noted above, Art. 9.1 of the ICCPR provides that everyone has the right 
to liberty and security of person, and prohibits arbitrary arrest or detention. The 
Human Rights Committee has issued a General Comment on Article 9 which 
makes the following points: 

[Plaragraph 1 is applicable to all deprivations of liberty, whether in 
criminal cases or in other cases such as, for example ... immigration 
control, etc. (T)he important guarantee laid down in paragraph 4, ie the 
right to control by a court of the legality of the detention, applies to all 
persons deprived of their liberty by arrest or detention ... Also if so- 
called preventive detention is used, for reasons of public security, it 
must be controlled by these same provisions, ie it must not be arbitrary, 
and must be based on grounds and procedures established by law (para. 
I). . . and court control of the detention must be available (para. 4). . . 

23. The ICCPR is, however, silent on the meaning of "arbitrary". There is at 
least one decision of the Human Rights Committee under the first Optional 
Protocol which provides some guidance. 

24. Alphen v The Netherlands concerned pre-trial detention for the purposes of 
criminal investigation. Under Dutch law, arrest and remand in custody of 
suspects in a criminal investigation is normally limited to 16 days. The 
complainant was, in fact, detained for 9 weeks. It was uncontested that the 
judicial authorities observed the rules governing pre-trial detention laid down in 
the relevant legislation, ie the detention was lawful. The Human Rights 
Committee was of the view that the facts disclosed a violation of Art. 9.1. The 
Committee found that the authorities' reasons for the prolonged detention "was 
the applicant continued to invoke his obligation to maintain confidentiality" and 
"the importance of the criminal investigation necessitated detaining the applicant 
for reasons of assessibility". The Committee held that the complainant was not 
obliged to co-operate in the investigation and, therefore, the prolonged detention 
was not necessary in all the circumstances. The Human Rights Committee 
stated: 

The drafting history of Article 9, paragraph 1 confirms that 
"arbitrariness" is not to be equated as "against the law", but must be 
interpreted more broadly to include elements of inappropriateness, 
injustice and lack of predicability. This means that remand in custody 
pursuant to lawful arrest must not only be lawful but reasonable in all 
the circumstances. Further, remand in custody must be necessary in all 
the circumstances, for example, to prevent flight, interference with 
evidence, or the recurrence of crime. (emphasis added) 

25. On the basis of the above authority, it would seem that the key issues in 
determining whether the detention of illegal entrants and unauthorised arrivals is 
"arbitrary" are whether the detention regime is "reasonable" and "necessary" "in 
all the circumstances" or "has otherwise assumed the character of arbitrariness in 
the sense of inappropriateness, injustice and lack of predicability". This involves 
an examination of the justification for detention. In my view, detention for the 
purposes of facilitating exclusion from Australia, for investigation into claims 
for protection, to satisfactorily identify the detainee, for processing refugee or 
entry permit applications within a reasonable timeframe. or for reasons of public 
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security, is unobjectionable. This list is not exhaustive, but it seems to me that 
such grounds would be legitimate under the Convention. 

26. While detention of non-citizens who are illegal immigrants is not 
objectionable and is widely practised (refer para 15 above) there may come a 
point in time when the detention will assume the character of arbitrariness, either 
for being unreasonable, unnecessary, inappropriate, unjust or unpredictable (see 
para 25). Article 9 requires that detention must at all times be reasonable in the 
circumstances. For example, it may not be reasonable to continue to detain a 
person who has not been successfi~l in applying for a visa to remain in Australia 
but who cannot be sent back to his or her country of origin or a third country for 
reasons beyond his or her control. 

27. Although the ICCPR is silent on the period of detention that is acceptable, 
detention for an indeterminate, or unduly prolonged, period of time, may be 
found in certain circumstances to be "unreasonable". The Working Group on 
Arbitrary Detention (refer para. 18 above) has provided some guidance on this 
issue and has stated that administrative detention may be arbitrary if it is for "an 
obviously abusive period of time". 

28. In examining these issues it is relevant to consider international practice on 
migration detention. The Department of Foreign Affairs and Trade has provided 
some information on this. It does not appear from the information available that 
mandatory detention of unauthorised entrants is a widely accepted practice 
amongst comparable states. In the United States, the immigration law provides 
that the Attorney-General "shall detain" all persons attempting unlawful entry to 
the USA for the duration of their status determination and thousands of persons 
are currently detained. However, the law also enables the use of an 
administrative discretion to parole deportable or excludable persons. Similarly, 
in the United Kingdom it appears that there exists provision for the release of 
persons liable to detention subject to conditions and on bail. While there is no 
legal time limit on detention, detention is reviewed as a matter of policy 
regularly and after 6 months by a Minister. It is rare for anyone to be detained as 
long as 12 months and detention is generally only used when a person is to be 
removed quickly or they are likely to disappear into the community. Detainees 
who apply for asylum are likely to be released on bail. 

Domestic laws, policies and practices 

29. The provisions under which a person may be taken into detention depends 
upon the person's immigration status in Australia, not the type of application 
that they may be pursuing in order to achieve lawful entry. The different 
detention provisions have different provisions regarding the duration of custody. 
(See paragraph 3 above.) 

30. Sections 92 and 93 of the Act provide for release on conditions, a decision 
which, in practice, is generally taken where the person has an unresolved 
application. Where continued detention turns on grant of an entry permit or 
removal, processing times largely determine length of detention. An additional 
factor may be the obtaining of a travel document for removal, a process which 
may be lengthy for a small number of nationalities where the person does not 
cooperate in applying for a travel document. In practice, it is understood that 
detention cases receive priority processing although litigation can add a less 
predictable term to the period in detention. The pursuit of avenues of review is a 
matter for the applicant who, in seeking to achieve a more favourable decision 
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and to avert removal/deportation, prolongs the period of detention. Officials of 
DEA have informed this Department that several thousand non-citizens pass 
through migration detention each year and only a small percentage are detained 
for more than a few days. Long term detention is not therefore the norm. 

3 1. Under sections 89, and Divisions 4A and 4B, of the Migration Act, there is 
no relevant discretion not to detain an unlawful non-citizen unless the person is 
given an entry permit. Similarly, under the Migration Reform Act amendments, 
there will be no discretion unless the person obtains a "bridging visa". But as 
indicated in paragraph 26 above, such detention will only infringe the ICCPR if 
it can be described as arbitrary. 

32. In this regard, it must be remembered that, in a legal sense the detention of 
non-citizens under the Migration Act does not constitute a punishment. The 
lawful imprisonment of an alien while that person's application for entry is being 
determined is not punitive in character because the purpose of the imprisonment 
is to prevent the alien from entering the community until the determination is 
made. Although detention under a law is ordinarily characterised as punitive in 
character, it is not so characterised if the purpose of the imprisonment is to 
achieve some legitimate non-punitive object. Imprisonment while awaiting trial 
or deportation is not punitive because the purpose of the imprisonment is to 
ensure that the accused person will come before the courts to be dealt with 
according to law or to prevent the person from entering the community pending 
removal from the country. It has also been observed that the detention regime 
also has an element of choice for the detainee. Section 54P provides that a 
designated person must be removed as soon as practicable if the designated 
person requests the Minister to removed him or her. The continuation of the 
detention, in a legal sense, is with the consent of the detainee-albeit that for a 
refugee applicant this choice may not be real. 

33. The use of detention is also subject to certain constirutional limits. The High 
Court in Lirn's case, which upheld the validity of sections 54L and 54N of the 
Migration Act, held that s5 1 (xix) of the Constitution encompasses the conferral 
upon the Executive of authority to detain (or to direct the detention of) an alien 
in custody for the purposes of expulsion or deportation. Three of the judges 
cautioned that the detention which those sections require and authorise must be 
limited to what is reasonably capable of being seen as necessary for the purposes 
of deportation or necessary to enable an application for an entry permit to be 
made and considered. If not so limited, "the authority which they purportedly 
confer upon the Executive cannot properly be seen as an incident of the 
Executive powers to exclude, admit and deport an alien. In that event they will 
be of a punitive nature and contravene Ch 111's insistence that the judicial power 
of the Commonwealth be vested exclusively in the courts which it designates." 
The judges indicated that the 273 day time limit applicable to Division 4B 
detention was an appropriate means to ensure the power of detention was 
appropriately limited. 

34. The key reason for the current detention of persons who arrive without 
authority is that the applicants do not have valid visas. The then Minister, in his 
Second Reading Speech to the Migration Reform Act emphasised that a primary 
objective of the Migration Act is to "regulate, in the national interest, the entry 
and presence in Australia of persons who are not Australian citizens". The 
particular non-discretionary form of detention for those arriving by boat 
(Divisions 4A and 4B) is justified because the detainees have not entered 
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Australia legally. Once the Migration Reform Act comes into effect, the general 
position will be that non-citizens without a valid visa must be detained as 
opposed to the current position where those held in detention for relatively 
length periods of time are generally unauthorised arrivals. The detention regime 
is therefore viewed as an important aspect of migration control. 

Consideration of the issues 

35.  Detention of non-citizens who are illegal immigrants is not per se 
objectionable and is widely practised. Such detention is justified when imposed 
for legitimate purposes (para 25). Further, detention pending the exclusion of a 
person who has exhausted all avenues of IawfUlly staying in Australia to 
facilitate removal is not objectionable, for example s.93 detention. 

36. While in principle it is for a State to determine who it will admit to its 
territory and a State is entitled to detain persons for the purposes of controlling 
migration flows, it is clear that this right is not an absolute right. This is implicit 
in the Human Rights Committee General Comment discussed in paragraph 22 
above. The Committee has made it clear that "in certain circumstances an alien 
may enjoy the protection of the Covenant even in relation to entry or residence, 
for example, when considerations of non-discrimination, prohibition of inhuman 
treatment and respect for family life arise". 

37. Where the detention is for an indeterminate, or unduly prolonged, period of 
time, it is likely that the Human Rights Committee would be more likely to 
examine the reasons for the detention and may form the view that where the 
detention is clearly excessive and therefore unreasonable, or not reasonable in 
the sense of having a legitimate purpose, that the detention amounts to a 
violation of Article 9.1. In the absence of further case law by the Human Rights 
Committee, it is not possible to advise definitively on the length of time the 
Committee would consider to be "excessive". Potential difficulties may arise in 
individual cases of detainees pursuant to Division 4A or s.89 of the Act (and 
section 54W of the Migration Reform Act 1992), which do not provide an 
express time limit for the detention. However while the reasons for the detention 
relate to the legitimate purposes discussed above, the Human Rights Committee 
is unlikely to form the view that a violation of Article 9.1 has occurred. 
Extended periods of detention may, however, be characterised as "arbitrary" if a 
detainee could establish a "lack of predicability" or unreasonableness. 

38. The length of the detention which has, in fact, been experienced by a number 
of asylum seekers, may give grounds on which their detention could be 
characterised as arbitrary and thus unlawful under Art. 9 of the ICCPR. While 
the detention may indeed be attributable to discrete periods relating to the 
processing of their complaints and any appeal rights, this justification may not 
suffice where the total period in detention constitutes an abusive period of time. 
It is not possible to define precisely what constitutes an abusive period of time. 1 
believe it would be difficult to justify to the Human Rights Committee that 
detention for over 1200 days in order to reach a decision on a person's 
immigration status and, if necessary to arrange for their removal is reasonable 
and necessary. One of the reasons for the delay in the determination of a 
refugee's status is the complexity of the legal processes which ensure the fairness 
of the determination process itself. Those applicants who are recognised as 
refugees at the primary decision stage or upon review or appeal are granted visas 
and removed from detention. Nevertheless the delay caused by the complexity 
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and the fairness of the processing system is not a justification of detention for 
such a lengthy period of time. In some very narrow circumstances relating to the 
particular person, continued detention for such a lengthy period might be 
justified-where, for example, the person constitutes a threat to the Australian 
community or where there are strong reasons to believe that the persons will 
disappear into the community. What amounts to an arbitrary detention will, up to 
a point, be contingent on the particular circumstances and reasons for continued 
detention. 

39. In regard to the Migration Reform Act, there would appear to be scope to 
develop appropriate criteria for bridging visas under Section 26(3) which would 
ensure the requirements of Article 9.1 were met. Section 2 6 2 0  enables the 
Minister to grant a visa to a detention non-citizen who satisfies the prescribed 
criteria. 

40. In conclusion, potential violations of Article 9.1 may occur not because of 
the use of detention but because individuals may be held in detention in 
circumstances which are "unreasonable" or "unnecessary" having regard to the 
jurisprudence of the Human Rights Committee and thus arbitrarily. Long term 
detention may be used consistently with Article 9.1 However, provision needs to 
be made for release where the detention becomes unreasonable or where the 
period of detention becomes abusive. Nevertheless. a State party to the ICCPR is 
entitled to a degree of discretion in determining appropriate measures to fulfil 
the obligations undertaken in Article 9.1. 

Review of the lawfulness of the detention 

41. Article 9.4 provides: 

Anyone who is deprived of his liberty by arrest or detention shall be 
entitled to take proceedings before a court, in order that that court may decide 
without delay on the lawfulness of his detention and order his release if the 
detention is not lawful. 

It is also relevant to note that Principle I I of the Body of Principles, 
provides: 

1. A person shall not be kept in detention without being given an effective 
opportunity to be heard promptly by a judicial or other authority. A 
detained person shall have the right to defend himself or to be assisted 
by counsel as prescribed by law.. . 

2. A judicial or other authority shall be empowered to review as 
appropriate the continuance of detention. 

42. A case decided by the Human Rights Committee under the first Optional 
Protocol provides some assistance in interpreting Art. 9.4. Torres v Finland 
concerned a French political activist who was arrested by the Finnish authorities 
and detained under the Aliens Act for a period of 5 days. Later, he was detained 
under the law relating to the extradition of criminals. Detention under the Aliens 
Act for a period of less than 7 days could not be challenged in the courts, 
although there was provision for an appeal against the detention to the Ministry 
of the Interior. The Committee considered whether the fact the complainant was 
precluded under the Aliens Act from challenging his detention before a court 
constituted a breach of Art. 9.4. In the Committee's view, the possibility of 
appeal to the Ministry of the Interior did not satisfy the requirements of Art. 9.4. 
As no court challenge of the lawfulness of the detention could have been made 
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until the second week of detention, the complainant's detention was held to 
violate Art.9. The Committee emphasised that Art. 9.4 requires that the detained 
person be able to "take proceedings before a court in order that the court may 
decide without delay on the lawfulness of his detention and order his release if 
the detention is not lawful". 

43. The case is also of interest concerning the delay in handing down a court 
judgement on the lawfulness of detention. The Committee emphasised "that as a 
matter of principle, the adjudication of a case by any court of law should take 
place as expeditiously as possible. This does not mean, however, that precise 
deadlines for the handing down ofjudgements may be set which, if not observed, 
would necessarily justifjr the conclusion that a decision was not reached "without 
delay". Rather, the question of whether a decision was reached without delay 
must be assessed on a case by case basis. The Committee notes that almost 3 
months passed between the filing of the author's appeal, under the Aliens Act, 
against the decision ... and the decision of the Supreme Administrative Court. 
This period is in principle too extended. 

44. Torres v Finland makes it quite clear that the lawfulness of the detention 
must be subject to effective and expeditious judicial review. The issues in regard 
to compliance with Article 9(4) are whether the lawfulness of the detention may 
be reviewed by a judicial authority, and whether the procedures provide for the 
adjudication of such a case as expeditiously as possible. Aside from the simple 
issue of review of lawfulness, the Committee may even be prepared to examine 
whether the Court has "control" of the continuation of detention. 

Domestic laws practices and policies 

45. The Constitution directly vests in the High Court original jurisdiction in all 
matters in which the Commonwealth or a person being sued on behalf of the 
Commonwealth is a party or in which mandamus, prohibition or an injunction is 
sought against an officer of the Commonwealth (s75(v)). Review of the 
lawfulness of migration detention will always therefore be available under the 
High Court's constitutional jurisdiction 

46. In Lim v Minister for Immigration. Local Government and Ethnic Affairs 
(1992) 110 ALR 97, the High Court held invalid section 54R of the Migration 
Act which provided that a court is not to release a designated person from 
custody. That decision made it clear that the purported direction by Parliament to 
the Courts as to the manner and outcome of the exercise of their jurisdiction, was 
an impermissible intrusion into the judicial power which is vested exclusively in 
the Courts. (Lim's case, 110 ALR 121-122). 

47. Habeas corpus is available to persons detained under the Migration Act in 
order to test the lawfulness of their detention and so satisfies the requirement of 
Art. 9.4. Judicial review of the lawfulness of the decision to detain a person is 
also currently available under the Administrative Decisions (Judicial Review) 
Act. The procedures for obtaining judicial review or habeas corpus are 
expeditious and are clearly effective. In addition there have been a number of 
decisions by the Federal Court to provide interlocutory orders for the release of a 
person in mandatory custody who makes a suitably strong prima facie case that 
he or she is not being held in lawful custody. 

48. Upon the commencement of the Migration Reform Act 1992 the legal rights 
to challenge the lawfulness of detention will not be altered. Section 166LK 
specifies that notwithstanding any other law, including section 39B of the 
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Judiciary Act 1903, the Federal Court does not have any jurisdiction in respect 
of the judicial review of a decision other than the jurisdiction provided by the 
Act or by section 44 of the Judiciary Act Section 166LL provides that the 
Federal Court has jurisdiction with respect to "judicially reviewable decisions" 
and that jurisdiction is exclusive of the  jurisdiction ofall  other courts other than 
the jurisdiction of the High Court under section 75 of the Constitution. 

49. However, detention decisions, such as a decision under section 54W 
(assuming such a decision was not visa related (see s166LA(l)(c)), are not 
included in the lists of defined "non-judicially reviewable decisions" or 
"judicially reviewable" decisions in section 166LA(I). S166LL excludes 
jurisdiction of courts other than the High Court by reference to the definition of 
"judicially reviewable decisions" (see also section 166L). Section 166L defines 
for the purposes of the Part, "Judicially reviewable decision" as having the 
meaning given by section 166LA. In my view, the review of the lawfulness of 
detention decisions will be unaffected by the commencement of the Migration 
Reform Act. 

50. In my view the existing avenues for review of the lawfulness of detention 
under the existing legislation and the Migration Reform Act 1992 meet the 
obligations of Article 9.4. 

Respect for the inherent dignity of detainees 

51. Articles 7 and 10.1, respectively, prohibit cruel. inhuman or degrading 
treatment of persons and prescribe that all persons in detention are to be treated 
with humanity and respect for the inherent dignity of the human person. As the 
Human Rights Committee has noted, these articles are complementary and Art. 7 
is designed to "protect both the dignity and the physical and mental integrity of 
the individual." 

52. The relevant tests are set out in General Comment 21 of the Human Rights 
Committee. These are: that those in detention must not "be subjected to any 
hardship or constraint other than that resulting from the deprivation of liberty"; 
and that persons deprived of their liberty must be entitled to "enjoy all the rights 
set forth in the Covenant, subject to the restrictions that are unavoidable in a 
closed environment." 

Domestic policy and practices 

53. The only basis for a complaint in relation to compliance with these 
provisions appears to relate to conditions of detention. It is possible that a person 
lodging a complaint under the first Optional Protocol to the ICCPR may argue 
that they have suffered particular hardships as the result of the remoteness of the 
particular detention facility and that such hardships are not therefore 
"unavoidable". 

54. The decision to establish the Port Headland facility for boat arrivals included 
consideration of the desirability of establishing the facility in the general area of 
the point of arrival, but below the latitude where the mosquito which is the 
vector for the malaria parasite is normally found. Port Hedland itself is a 
regional centre with a population of some 12,000 people. The Port Hedland 
location offers logistical advantages for accommodating new arrivals as the 
transfers from the point of arrival are easier, simpler and less costly. The facility 
itself minimised establishment costs, which bould have been significantly higher 
in a capital city location for buildings and campus of the same size, and allows 
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for a very relaxed detention regime with significantly reduced security and 
custodial costs. 

55. While it has been suggested by some interest groups that the remoteness of 
the Port Hedland Immigration Reception and Processing Centre creates 
particular difficulties for detainees, the facility is primarily used for new arrivals. 
While new arrivals may have contacts in the Australian community, you have 
pointed out that those relationships cannot have involved recent interactive 
social contact, so residence in Port Hedland involves no new deprivation. The 
practice of religion is facilitated. Both Catholic and Protestant clergy visit Port 
Hedland Centre, and visits by Buddhist monks have been facilitated. 

56. It may also be noted that the Government has contracted legal groups to 
assist detainees with their applications for refugee status, at a cost of some 
$1,126,750 in 199213 and $778,030 in 199112. Since early 1992, legal groups 
have maintained a permanent presence in office accommodation within the Port 
Hedland Centre, providing a level of communication between lawyer and client 
that must be rare in the general community. 

Consideration of the issues 

57. Consideration must be given to the issue of whether detention of unlawful 
entrants to Australia breaches these obligations. Of relevance are the fact that in 
practice long term detention has been applied principally to asylum seekers. The 
detention of such asylum seekers may be for an indeterminate period of time. 
Evidence relating to the psychological effects of detention, particularly for 
prolonged periods, would also need to be considered. In particular instances, the 
remoteness of some of the detention facilities, with the concomitant difficulties 
for detainees in maintaining family and community ties, practising their religion 
and in contacting and accessing lawyers concerning their applications may be 
significant. 

58. Applying the Committee's analysis, most of the claims which could be 
mounted (including psychological harm) would fall within the exemptions for 
hardships or constraints which arise as a result of the lawhl deprivation for a 
person's liberty. Nevertheless, it is possible that. where a person with community 
ties in Australia is moved to Port Hedland, a complainant might argue that the 
hardships which resulted were not "unavoidable". It is far from clear whether the 
Committee would find a violation in these circumstances. 

59. In my view, the detention regime is not per se likely to be held to violate 
these articles. It is evident from the issues raised above, however, that it may be 
that a particular detainee, who has in fact experienced difficulties in accessing 
his or her lawyer, maintaining community ties, etc, might be successful in 
establishing a violation. These are issues which do not impugn the detention 
regime, but rather go to the administration of the regime in particular 
circumstances. Nevertheless in order to limit the possibility for breach of the 
international obligations, it would be desirable to consider ensuring that the 
detention procedures are in accord with the Standard Minimum Rules and the 
Body of Principles. 
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The principle of non-discrimination 

60. As the Human Rights Committee has noted, the principle of non- 
discrimination in Arts. 2 and 26 "constitute a basic and general principle relating 
to the protection of human rights" and is intended to ensure the "enjoyment of 
exercise by all persons, on an equal footing, of all rights and freedoms." It is 
possible that a complainant could claim that his or her detention is 
discriminatory on the basis of race or citizenship. I do not think that such claims 
would carry much weight. The regime is on its face non-racial and the detention 
of unlawful immigrants is not per se contrary to the provisions of the ICCPR. 
Claims of discrimination might also be made that the limited access to judicial 
review of the lawfulness of detention amounts to a denial of "equality before the 
law as well as equal protection of the law," but see my conclusions at paragraph 
5 1. As discussed above, provided the guarantees of Arts. 7, 9 and 10.1 are met, 
such claims are not likely to succeed. 

C. Convention on the Rights of the Child 

61. The Convention on the Rights of the Child ("the CROC") expands and 
elaborates on a number of human rights recognised in instruments such as the 
ICCPR as they apply to children. As the CROC contains many of the same rights 
and guarantees as are provided for in the ICCPR. I will concentrate only on 
those articles of the CROC which are relevant to the situation of children 
detained under the Act. The full text of the relevant provisions is at Attachment 
B. 

62. The Department of Immigration and Ethnic Affairs' Procedures Advice 
Manual on the Custody of Illegal Entrants and Deportees at 3.2.3 states that 
"some illegal entrants and deportees, as a matter of policy should not normally 
be held in detention. They include: dependent non-citizen children of illegal 
entrantsldeportees; non-citizen minors.. . women with dependent children.. ." I 
also note that at 3.1 the Manual states that "while custody is not mandatory, 
experience has confirmed that the need remains for a significant proportion of 
illegal entrants and deportees to be detained in custody as there is a reasonable 
risk that the individual would otherwise abscond. A person considered likely to 
honour agreed arrangements to report to the Department may be released from 
custody on conditions which would normally include a reporting arrangement". 
DEA have advised that there are approximately 29 female and 40 male children 
being held in detention at present. 

63. Article 22 of the CROC provides that a child who is seeking refugee status, 
whether or not accompanied by his or her parents, shall receive appropriate 
assistance and humanitarian protection. The CROC also makes special provision 
in relation to fundamental rights to religion (Art.14). recreation (Art. 31), 
education (Arts. 28 and 29), medical and dental care (Art. 24) and measures to 
assist children suffering from torture or trauma (Art. 39). I note that the Human 
Rights and Equal Opportunity Commission has in the past questioned the 
practice of the long term detention of children, in view of Australia's obligations 
in these areas. 

64. On the basis of information provided by the Department of Immigration and 
Ethnic Affairs describing immigration detention facilities (Attachment C] 1 note 
that the provision of religion, education, recreation, medical and dental care 
appears to meet the Convention's obligations for children. In relation to the 
opportunity to foster their children's own cultural identity and language DEA 
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advises that this is a role for the child's parents to play. I agree, for instance, that 
there is no obligation to fund the teaching of the Khmer language. 

65. However the CROC also states that the detention of children should be in 
conformity with the law and used only as a measure oflast resort (Art. 37(b)). 
However, this needs to be balanced against a child's right to live with his or her 
parents, unless this is incompatible with the child's best interests (Arts. 3 and 9). 
I understand that this is your Department's reason for keeping children together 
with their families in detention where there is a discretion. It does however beg 
the question whether the practice is always in the best interest of the child. I am 
advised that the statements in the Procedures Advice Manual referred to above 
concerning possible release of parents and their children do not apply to 
Division 4B entrants. Division 4B does not distinguish between adults and 
children and contains no provision whereby release of children may occur. The 
justification for this, having regard to the CROC obligations, is not apparent, and 
may be criticised as inconsistent with those obligations. 

D. Refugee Convention 1951 

66. Two provisions of the 1951 United Nations Convention relating to the Status 
of Refugees (the Refugee Convention) are relevant to the consideration of the 
lawfulness of Australian detention practices for asylum seekers. Article 3 1 is the 
more important of these. The relevant articles of the Refugee Convention 
provide: 

Article 26 Freedom of Movement 

Each Contracting State shall accord to refugees lawfully in its territory 
the right to choose their place of residence and to move freely within its 
territory, subject to any regulations applicable to aliens generally in the 
same circumstances. 

Article 3 1 Refugees Unlawfully in the Country of Refuge 

1. The Contracting States shall not impose penalties, on account of their 
illegal entry or presence, on refugees who, coming directly from a 
territory where their life or freedom was threatened in the sense of 
Article 1, enter or are present in their territory without authorisation. 
provided they present themselves without delay to the authorities and 
show good cause for their illegal entry or presence. 

2. The Contracting States shall not apply to the movements of such 
refugees restrictions other than those necessary and such restrictions 
shall only be applied until their status is regularised or they obtain 
admission into another country. The Contracting States shall allow such 
refugees a reasonable period and all necessary facilities to obtain 
admission into another country. 

67. Paragraph (2) of article 3 1 of the Refugee Convention permits detention of 
refugees (be they recognised by the state party or asylum seekers), provided that 
the detention may be described as "...necessary and.. .(is) only applied until their 
status in the country is regularised or they obtain admission into another 
country." As Nehemiah Robinson, an early commentator on the Refugee 
Convention, noted: 

The Convention does not specify for what purposes the restrictions are 
necessary ... It will depend on the specific nature of the refugee and the 
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conditions prevailing in the country whether the restrictions may consist 
of confinement in a camp or imprisonment. 

68. Robinson suggests the Ad Hoc Committee drafting the Refugee Convention 
had in mind that necessary restrictions would be restrictions to protect national 
security or to deal with special circumstances such as great and sudden influxes 
of refugees. Detention for purposes such as establishing the identity of asylum 
seekers, conducting essential medical checks of a quarantine or emergency 
nature and during a reasonable period while refugee claims are assessed would 
also seem to fall within the scope of the permissible restrictions. Such detention 
may be said to be not incompatible with the obligations assumed by Australia 
under the Refugee Convention to extend its protection to those who are refugees 
as defined. Detention to ensure compliance with refugee determinations may also 
be considered necessary especially where there is reason to suspect the asylum 
seeker will abscond to avoid the effects of an adverse refugee determination. 

69. It may be argued that detention for the objective of deterring other possible 
asylum seekers is inconsistent with the objects and purposes of the Refugee 
Convention. Examination of the Preamble to the Refugee Convention shows that 
its objects and purposes are to provide a framework within which States Parties 
would cooperate to assure to refugees the enjoyment of the fundamental rights 
and freedoms set out in the Charter of the United Nations and the Universal 
Declaration of Human Rights. Using the detention of those who have sought to 
obtain for themselves those rights and freedoms to deter others from seeking to 
enjoy them does not contribute to the attainment of those objects and purposes. 
One human rights lawyer has concluded: 

Categorical detention to deter others. practiced both in the United States 
and Canada, violates the refugee treaty provisions to the extent that it 
requires incarceration without the possibility of release of asylum 
seekers, when these individuals pose no risk of absconding or danger to 
the community. 

70. Consideration of the question of the detention of asylum seekers should take 
account of UNHCR Executive Committee Conclusion No, 44 28 and other 
interpretative statements relating to the Refugee Convention. As a preliminary 
comment, it should be noted that Excom 44 and other such interpretative 
statements are not binding in international law. Nevertheless, they are highly 
persuasive of the best interpretations of the Refugee Convention and are entitled 
to great respect as they are issued by the Executive Committee aRer due 
consideration of the issues involved. Clauses (b), (c) and (e) of Excom 44 point 
to three important principles to be observed in connection with the detention of 
refugee and asylum seekers. First, detention should normally be avoided but, if it 
is necessary, it should be resorted to only (a) on grounds provided by law to 
verify identity, (b) to determine the elements of the refugee claim, (c) to deal 
with those cases where the asylum seeker has destroyed relevant documents or 
used fraudulent documents or (d) to protect national security or public order. 
Secondly, fair and expeditious procedures should be adopted for determining 
refugee status in order to avoid unjustified or unduly prolonged detention 30. 
Thirdly, detention measures should be subject to judicial or administrative 
review. 

71. Furthermore, paragraph(1) of article 3 1 of the Refugee Convention prohibits 
the imposition of penalties for the act of illegally entering, or being present in, 
the country of refuge on refugees who: (a) came directly from the country where 
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persecution threatened, (b) presented themselves without delay to the authorities 
in Australia, and (c) show good cause for their illegal entry. It is to be noted that 
this provision applies even before the person has been recognised domestically 
as having refugee status. This may be deduced from the fact that paragraph (2) of 
article 31, which applies to "such refugees" as are referred to in paragraph (I), 
requires the lifting of any restrictions imposed when the asylum seeker's 
"...status in the country is regularised.. ." As Robinson notes the refugee's status 
may be "regularized" either when the person is accepted for permanent 
settlement in the country of refuge or at some earlier time after the arrival of the 
refugee in that country when the authorities recognise that the person should be 
protected as a refugee. But regardless of the correct meaning of "regularized, 
Australia would be in breach of the obligations imposed by paragraph (1) of the 
article if, at any time before regularisation of the status of a refugee to whom the 
paragraph applies, it sought to impose penalties on that person for illegally 
entering the country. Administrative detention, for purposes of immigration 
processing, is not, in my view, a penalty within the meaning of this provision. 

72. Whether Article 26 is also relevant depends on whether asylum seekers who 
arrive in Australia by boat and are detained are "lawfully in" this country. The 
difficulty is to decide what meaning to ascribe to the words "lawfully in". If the 
problem is approached from the perspective of international law, it is possible to 
argue that any person who complies with the definition of "refugee" contained in 
article 1 of the Refugee Convention is lawfully in Australia as they may call on 
Australia to give them the protection to which they are entitled under the 
Refugee Convention. They may not be returned (refouled) to the country in 
which they face a well-founded fear of persecution, and they may not be 
penalised for entering Australia illegally. However, if the problem is approached 
from the perspective of municipal law, such a person will not be lawfully in 
Australia until such time as their refugee status has been recognised and they are 
issued with an authority to remain here. 

73. In my opinion the better interpretation of the term "lawfully in" is that it 
relates to lawfulness in municipal law so that some processing of the asylum 
seeker and grant of an authority to stay in the country is required. Where the 
drafters of the Refugee Convention intended a provision to operate before the 
asylum seeker had obtained municipal approval to remain in the country they 
made that clear. Moreover, Robinson notes of this article: 

The intent of Art. 26 is to assimilate refugees to "aliens in general" This 
was considered sufficient because free residence and movement are 
ordinarily granted to all aliens but in some instances certain restrictions 
may exist (for instance, they may need a special license to move to 
overcrowded places or to go to restricted areas.) 

However, in most countries aliens are required to hold some form of approval 
granted under municipal law in order to be allowed to reside in the country. In 
some countries approval is given to classes of aliens but more usually each is 
required to hold a permit issued by the authorities of the country. 

Consideration of the issues 

74. The key issue is whether the mandatory detention of unauthorised asylum 
seekers arriving in Australia constitutes a breach of Australia's international 
obligations. In my opinion, the detention of individuals who enter Australia 
without authorisation-including asylum seekers-is permissible both under 
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international law and those non-binding international authorities and instruments 
which are morally and politically persuasive. However, many factors such as the 
duration of the detention, its purpose, the conditions under which it occurs, or 
the personal circumstances of the person or family unit detained, may mean that 
the mandatory detention will become objectionable. The relevance of the ICCPR 
and Rights of the Child Convention in this regard have already been considered. 
In relation to the Refugee Convention, Article 31(2) is the most relevant 
provision. This requires a State to be able to show that detention, is "necessary". 
If deterrence was the only justification for detention it may be difficult to sustain 
under this provision. But as State practice shows, detention per se of illegal 
arrivals is not objectionable. The difficulty is to ensure the right of a state to 
protect its borders and control "migration flows" while seeking to ensure that 
refugees are not penalised for seeking asylum. 

75. Under the Refugee Convention, it is clear that detention for certain purposes 
is permissible. However, detention for the purposes of punishment is not 
acceptable. Further, detention solely for the purposes of deterring refugees is not 
consistent with the Convention. The difficulty is that until a person is recognised 
as a refugee, there is no way of clearly identifying refugees from other 
unauthorised arrivals. In practice once a person is recognised as a refugee, they 
are provided with an entry permit and released from detention. As noted above, 
processing of refugee applications of persons in detention is expedited. 
Nevertheless, it is possible under the current system that a person may finally be 
recognised as a refugee after several years in detention. 

76. In my view, mandatory detention for an initial processing and identification 
period is clearly not a violation of the Refugee Convention. However, 
continuation of that detention beyond that period, is likely to mean that in some 
cases persons found ultimately to be refugees will be detained for some 
considerable period. Having regard to the reasons which are generally the cause 
for major delays in finalisation of a refugee's status including the complexity and 
the measures taken to ensure the fairness of the system (see paragraph 38) and 
having regard to practices in comparable States, I do not believe that the 
Convention requires that all asylum seekers present unlawfully be released after 
the initial processing and identification period. In my view, the Convention 
requires Australia to take reasonable measures to limit the likelihood of 
impermissible detention. Expedited processing of detention applications-which 
is the current practice-is clearly required. Various other measures might be 
considered: Further measures would be consistent with the promotion of the 
purposes of the Convention, for example, consideration could be given to the 
United States model of administrative screening of detainees and releasing those 
with a "credible fear of return". Alternatively, the likelihood of impermissible 
detention would also be reduced where there is a discretion to release a person 
from detention, for example by release on bail, recognisance, community 
sureties, etc as in the United Kingdom. 

E. Conclusion 

77. International legal obligations that Australia has assumed pursuant to treaties 
regulate the actions it is permitted to take by way of using administrative 
detention. The above analysis indicates that provisions in the ICCPR, Rights of 
the Child Convention and Refugee Convention are relevant to detention of 
asylum seekers. If detention extends for lengthy periods it is clear that, in order 
to show compliance, the government will have to establish that the detention was 
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not arbitrary, and was both reasonable and necessary to ensure proper processing 
of the person and determination of their immigration status. 

78. Particular problems occur in the current detention regime where there is no 
discretion to release persons subject to long term detention and the detention 
becomes arbitrary and contrary to Article 9.1 of the ICCPR for being excessive or 
not reasonable (in the sense of not being for a legitimate purpose) (see 
paragraphs 31, 37 and 40 ). As a consequence, in certain circumstances under 
the current practices and legislative provisions, individuals who have been 
detained in migration detention might successfully complain to the United 
Nations Human Rights Committee and establish that a breach of Article 9 of the 
ICCPR has occurred. I am also of the view that in order to avoid individual cases 
of violation of the Covenant occurring the administration of the detention 
regimes should be in conformity, as far as possible, with the Body of Principles 
and the Standard Minimum Rules. Such a policy will assist in diminishing the 
possibility of being in breach of our international obligations and in particular 
ensure that the detainee's inherent dignity is respected (paragraphs 5 1-59). 

79. Expeditious means of judicial review of an individual's detention must be 
available at all times under Article 9.4 of the ICCPR (paragraphs 41-50). Even 
relatively short delays in obtaining judicial review of a detention order may 
result in Australia falling into a breach of international law. Fixed maximum 
periods of detention such as provided under Division 4B of the Migration Act 
assist in ensuring that the detention does not become arbitrary as amounting to 
detention for an "abusive period of time". In the Department's view a discretion 
is given to a nation State's legislature to determine an appropriate maximum 
period of detention. We note however that in exceptional cases, where there is a 
particular justification for that detention, for example where an unlawful entrant 
constitutes a threat to the Australian community, indefinite detention will be 
consistent with the ICCPR obligations. The Department considers that particular 
care must be taken when individuals are removed to remote locations for 
detention (paragraphs 57-59). 

80. Particular considerations apply in the case of detention of particular 
categories of detainees-particularly asylum seekers and children. The detention 
of children with or separately from their parents raises particular difficulties 
under the CROC as any actions affecting a child must always be in the child's 
best interests and, bearing in mind the child's right to live with his or her 
parents, may only be used as a measure of last resort (paragraph 65). 

81. Refugees must not be punished in any way for their actions in seeking 
protection in Australia (paragraph 71). Neither may they be forced to return to a 
place of persecution (Article 33 of the Convention). There is much to be said for 
further examining the practices of comparable states with a view to introducing 
appropriate measures which would reduce the possibility of long term detention 
of refugees (paragraph 76). Such measures, if introduced, would assist in 
limiting the scope for criticism of current practices and demonstrably bring our 
procedures into line with existing international practices of comparable states 
and more clearly into accord with Executive Committee Conclusion No 44 
(paragraph 70). 

(Footnotes omitted) 
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Following the provision of the above advice, the Department of Immigration 
and Ethnic Affairs asked certain questions designed to clarify that advice. On 24 
September Mr Burrnester supplied the following hrther advice: 

Question I 

1 note it is considered that 1200 days detention while a person's immigration 
status is determined and the person is pursing judicial review of refusal to permit 
entry to Australia is difficult to justify. Following determination of his or her 
claims, can an unauthorised arrival be detained in custody while he or she seeks 
judicial review of the decision to refuse entry to Australia? If so, what period of 
time could be considered to be "abusive"? If 1200 days would be likely to be 
considered "abusive" at what point does continued detention during the judicial 
review process become "abusive" and unjustifiable under international law (how 
many days constitute an "abusive" length of time)? 

Answer 

2. As I indicated in my earlier advice, continued detention of unauthorised 
arrivals will not be justifiable under international law (Art. 9 of the International 
Covenant on Civil and Political rights (ICCPR)) if it can be characterised as 
arbitrary. In paragraph 38 1 said that "it would be difficult to justify to the 
Human Rights Committee that detention for over 1200 days in order to reach a 
decision on a person's immigration status.. . is reasonable and necessary". I 
indicated that the complexity and fairness of the processing system is not a 
justification of detention for a lengthy period. I also indicated that what amounts 
to arbitrary detention will be contingent on particular circumstances and reasons 
for continued detention. Paragraph 37 of my advice should also be considered. 
In that paragraph, I indicated that even if detention is for a legitimate purpose, 
nevertheless certain factors could be used to argue that the detention was so 
unreasonable as to be arbitrary. 

3. The reference to 1200 days was used for illustrative purposes. It was not 
intended to suggest that detention for 1200 days automatically was arbitrary. 
Rather, if that part of the advice is read as a whole, it was intended to say that 
even if the purpose of the detention was legitimate, an argument could still be 
made that, in the particular circumstances of an individual case, detention could 
be arbitrary within the meaning of Article 9. The length of detention was seen by 
me in that context as likely to be a matter that would need to be justified to the 
Human Rights Committee, and if it exceeded 1200 days the onus of showing that 
it was not arbitrary might well be a heavy one. 

4. As a further preliminary observation, it might assist if I clarify that detention 
of persons who fall into some fixed categories or classes, such as unauthorised 
arrivals, will not by that fact alone always be consistent with Australia's 
international legal obligations regardless of any particular circumstances 
affecting the detention. For the purposes of all three relevant international 
instruments (the ICCPR, the Convention on the Rights of the Child and the 
Refugee Convention) the fundamental issue is whether a particular instance of 
detention can be justified in all the circumstances. Thus, 1 said in my earlier 
advice that detention of unauthorised arrivals is not objectionable of itself (para 
22). However, I also said that there was a risk of breaches of international law in 
individual cases where the continued detention did not take sufficient account of 
the circumstances of the detention. But it is the circumstances of the detention, 
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and not individual characteristics of the person detained, that will determine 
whether the detention is arbitrary. 

5. You now ask specifically whether detention while a person seeks judicial 
review is permissible and, if so, what period of time would be considered 
"abusive" or arbitrary within the meaning of Article 9. 

6. It is not possible to advise that any particular period of detention would be 
arbitrary (para 37). In my view, the relevant test is whether the detention is 
reasonable and necessary in all the circumstances (see para 24 of my earlier 
advice). 

7. I turn then to apply that test to the circumstances of those detained for lengthy 
periods. As 1 understand it, all the persoris so detained have made unsuccessful 
claims for refugee status. It is solely because of pursuit of judicial remedies 
seeking to overturn earlier unsuccessful decisions that the persons remain in 
detention. I understand a government commitment has been made not to remove 
the persons from Australia while they pursue legal remedies. While the persons 
concerned are free to leave Australia and pursue their legal remedies from 
overseas, I understand that in most cases the only viable overseas destination is 
the country in which they allege they would be subject to persecution within the 
meaning of the Refugee Convention. 

8. As I pointed out in my earlier advice, detention of unauthorised arrivals is 
permissible. The existence of judicial procedures to review the lawfulness of the 
detention is an essential safeguard designed to ensure that it is not arbitrary (para 
22 of earlier advice). In paragraph 37 I indicated that individual cases may be 
characterised as arbitrary, but that generally I did not consider that detention for 
legitimate immigration control purposes would be regarded as arbitrary within 
the meaning of Article 9. 

9. In the present context, I continue to consider that detention of unauthorised 
arrivals for periods in excess of 1200 days is not generally arbitrary where the 
reasons for detention result from the actions of the person detained pursuing 
administrative or judicial remedies in an effort to prevent their removal. 
Provided this is the reason for continued detention, and the disposition of their 
administrative or legal actions takes places without unreasonable delay, then I 
consider such detention not to be contrary to Article 9, even if it is for extended 
periods. 

10. My only concern, as I intended to convey in the earlier advice, is that a 
particular individual might be able to point to some circumstances affecting his 
or her detention that could lead the Human Rights Committee to find that the 
detention of that particular individual was arbitrary. I do not consider that the 
Committee would, or could, make a finding that detention of all unauthorised 
arrivals for more than a certain time was arbitrary for that reason alone. 

11. Among the particular circumstances could be some event in the 
administrative or court processes that prevented resolution of the person's 
immigration status eg significant delay while some other person's claim was 
determined; or lengthy delays in securing a hearing. The fact that a detainee 
brings several court cases and every appeal opportunity is taken cannot, in my 
view, have the effect of making the detention arbitrary. If it could be shown, 
however, that the processing of applications in relation to a person was handled 
in a way designed to delay any decision as long as possible that could be seen as 
arbitrary. 
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12. Thus, a ground on which detention might be considered arbitrary is if the 
person could show that their immigration status was not determined with due 
diligence. I note that under the European Convention on Human Rights, Article 
5(l)(f) authorises detention where action is being taken with a view to 
deportation or extradition. Decisions by relevant bodies under that Convention 
indicate that if there is a failure to conduct proceedings for removal with 
requisite diligence, the detention will be unlawful (see Digest of Strasbourg Case 
law relating to the European Convention Human Rights, Vol.1 (1984) p.437-8). 
While the provisions in that Convention are different from those in the ICCPR 
on this matter, the same approach may nevertheless be applied h any 
consideration of the application of Article 9 to immigration detention by the 
Human Rights Committee. 

13. As I indicated previously, the complexity and fairness of the processing 
system is not justification for detention. What ultimately is necessary is that the 
detention of a particular unauthorised arrival can be said to be necessary and 
reasonable in all the circumstances. And in the circumstances here, the general 
justification is the control of the migration process so that unlawful arrivals are 
not allowed to enter until an appropriate decision to accept or reject them has 
been made. That justification is relevant not just to long-term detainees, but also 
to detention for shorter periods. The fact that the processing system takes some 
time is clearly relevant in order to show that the detention is still occupying for a 
legitimate purpose. But it is does not itself justify detention. But it is generally 
only if as part of that process some element of unreasonable delay as a result of 
actions by someone other than the detainee intrudes that concern should arise. 
What is arbitrary in this regard must as 1 have indicated be judged against all the 
circumstances. Beyond giving hypothetical examples it would be difficult to be 
more precise as to when detention becomes arbitrary. 

Question 2 

Does the Refugee Convention continue to apply to an asylum seeker who has 
been assessed at both primary and merit review stages as not being a refugee? 

Answer 

14. No, subject to the qualifications that: 

(a) a determination of refugee status is not absolute so that the obligation 
imposed upon a State party to the Convention to determine refugee 
status may be reactivated by a claim that circumstances have changed or 
that evidence has become available which shows that the person was a 
refugee at all relevant times, and 

(b) all other obligations imposed by the Convention may be revived if 
circumstances have changed or if the new evidence would show that the 
person was a refugee at all relevant times. 

15. In my opinion, it is better to think of the Convention operating not so much 
through its application to a particular person but through its effect of imposing 
certain obligations on States parties whenever the necessary facts set up by the 
terms of the definition of "refugee" in article IA are established in respect of a 
particular person. The facts that must be established in order for a person to be a 
refugee are well-known but it may be helpful to repeat the relevant part of the 
definition so that they are clear. Article 1A(2), as amended by the 1967 Protocol, 
provides: 

the term "refugee" shall apply to any person who: 
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( I )  owing to well-founded fear of being persecuted for reasons of race, 
religion, nationality, membership of a particular social group or 
political opinion, is outside the country of his nationality and is 
unable or, owing to such fear, is unwilling to avail himself of the 
protection of that country; or who, not having a nationality and 
being outside the country of his former habitual residence, is 
unable or, owing to such fear, is unwilling to return to it. 

16. All provisions of the Convention, with the noticeable exception of article 2 
(General obligations) proceed upon the basis of imposing explicit obligations on 
the States party to accord specified treatment to all refugees. In most instances 
these obligations are expressed in terms such as "a Contracting State shall accord 
to a refugee" ... or "Contracting States shall apply [the provisions of this 
Convention or of this article] to a refugee" or "a refugee shall have" ... A State 
party to the Convention must, therefore, have the right and obligation to 
ascertain whether the circumstances of that person engage its obligations under 
the Convention. Having determined that a person is not a refugee, it is then open 
to a State to remove the person. And, in my view, once merits review has 
occurred, a person is not generally entitled any longer to claim the protection of 
the Convention, subject to the qualifications set out in the following three 
paragraphs. 

17. The determination of refugee status is, however, declaratory and not 
constitutive (Grahl-Madsen, The Status of Refugees in International Law, Vol.1 
( 1  966) p340). The obligation on States party to the Convention to determine the 
refugee status of individuals in their territory in the light of their circumstances 
must always continue to exist even though they have been through a fair and 
careful process of determination which has been completed in accordance with 
law. It is self-evident that the circumstances of individuals may change or that 
new or previously unavailable evidence which shows a person is a refugee may 
come to light. The concept of refugee sur place is well established in 
international law and has been recognised by Australian courts. Moreover, 
anyone who has worked in the area of refugee determination knows full well that 
new evidence may turn up late in the determination process or even after it is 
completed. 

18. Consequently, a determination that a person is not a refugee can never be 
absolute. But such a determination does allow the removal of an unsuccessful 
applicant who has been accorded merits review. Even though such a 
determination is not absolute a State party is not required to give further 
consideration to an application in the absence of some significant new evidence. 
A State party to the Convention on the other hand may not refuse to determine 
whether facts-both those which are entirely new and those which were merely 
unavailable previously-bring an asylum seeker in their territory within the 
ambit of the definition of "refugee". For a State party to refuse to determine 
claims that circumstances have changed, or that new evidence is available, 
carries with it the obvious risk that some persons who are refugees will be 
returned (refouled) to the place of persecution in breach of article 33 of the 
Convention. 

19. This is not to suggest that each new allegation by an asylum seeker gives rise 
under the Convention to an obligation to undertake a full scale determination of 
the person's refugee status. The Convention is silent on procedures for the 
determination of refugee status which each State party may establish for itself. 
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Domestically, as we have advised your Department on a number of occasions, 
administrative law obligations to be "procedurally fair" in taking decisions may 
be met in a variety of ways depending on the circumstances of the case. Thus, in 
some instances where new claims are made late in the refugee determination 
process, it may be enough if a delegate, who is familiar with the earlier claims of 
an asylum seeker, examines the claims of new circumstances or evidence and 
makes a new determination. In other cases, the volume and importance of the 
new material may be such that a more formal examination of the claims may be 
necessary. The proper approach may be decided only on a case-by-case basis. 

Question 3 

Given the comments in paragraphs 43 and 44 of Mr Burmester's advice, how can 
judicial review be so expedited? 

Answer 

20. The need for timeliness of judicial review, referred to in paragraphs 43 and 
44, for purposes of complying with Article 9(4) of the ICCPR relates to the 
review of the lawfulness of detention. It does not relate in my view to any 
application for judicial review of the lawfulness of a decision about the status of 
a person. In my view, challenges to the validity of detention are generally heard 
with expedition. If necessary, habeas corpus can be sought and these 
applications are dealt with normally very quickly. As Chu Kheng Lim (1992) 
110 ALR 97 indicates, the Court will not allow the validity of detention to be put 
beyond review by a Court. In my view, therefore, there is no ground for general 
concern about the timeliness of the judicial review process in terms of 
compliance with Australia's obligations. 

21. Nevertheless, the Body of Principles adopted by the General Assembly, 
referred to in paragraph 41 of the earlier advice envisage any review in relation 
to detention being heard promptly. Hence, a broader consideration of how to 
expedite judicial review is warranted for purposes of compliance with these 
Principles. The way in which judicial review can be expedited generally goes to 
broader issues of judicial administration and management of cases. It is always 
open to the Commonwealth, as a party to proceedings, to facilitate an early 
hearing by being ready to be heard as soon as practicable, by cooperating with 
the other party to try and confine the issues in dispute and by putting argument 
to the Court about the importance of an early resolution of the issues. It may be 
possible specifically to seek early judgment with reasons to be given later. But 
this will not always be a desirable course to follow. 

22. If the evidence warranted, this Department could consider representations to 
the Federal Court about the handling of immigration cases with a view to 
improving the way in which they were handled, having regard to international 
legal concerns. But I am not aware of any evidence which would suggest undue 
delay in either obtaining a hearing or in obtaining judgment in the case of 
persons detained. This is a matter this Department is, however, happy to discuss 
further if there is, in fact. evidence of a problem. Otherwise, I suggest your 
Department make a point in instructing counsel about your concern to ensure as 
much expedition as possible and take all possible steps to facilitate early hearing 
of cases. 

Question 4 
In light of Mr Burmester's advice, does the Attorney-General's Department 
consider that the Migration Act, or the Migration Reform Act, require 
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amendment to ensure consistency with our international obligations, or do 
administrative practices require change? 

Answer 

23. The areas of principal concern with existing detention practices identified in 
the earlier advice related to: 

(a) prolonged detention: and 

(b) detention of children. I assume your question relates to these areas. 

24. In my view, the Migration Act and Migration Reform Act do not require 
amendment to comply with Australia's international obligations. I say this 
because of the power which I understand exists in both Acts, by administrative 
means, to authorise the release from detention of persons by means of temporary 
entry or bridging visas. Provided this power is, by virtue of regulations, able to 
be exercised in a way that ensures Australia's international obligations can be 
met, I see no reason to amend the Acts. I consider the existence of the regulation 
making power would be adequate compliance in this regard. 

25. As to matters that might need to be dealt with by regulation, in my view it 
would be desirable to provide some process whereby children in detention might 
be able to be released if that was in the best interests of the child. This would 
ensure any criticism based on the Rights of the Child Convention (para 65 of 
earlier advice) could be overcome. 

26. In relation to the other area where I identified potential difficulties (detention 
that might be characterised as arbitrary under Article 9 of the ICCPR because of 
particular circumstances), I suggest that this again could be dealt with by 
providing a power to grant a visa in circumstances where excessive delay has 
occurred through actions of the government rather than the applicant. I am happy 
to discuss with you, in the light of my answer to question 1, the way in which 
provision for the issue of visas for these categories of persons could be provided 
for in the regulations. 

Human rights policy 

On 10 December 1993, Human Rights Day, the Minister for Foreign Affairs 
issued the following News Release: 

The Minister for Foreign Affairs, Senator Gareth Evans, said today that, 45 years 
after the adoption of the Universal Declaration of Human Rights, efforts to 
secure the universal enjoyment of human rights must be redoubled. 

"There have been some extraordinary achievements in standard setting in the 
human rights field since 1948, but regrettably much more needs to be done to 
ensure the enjoyment in practice of human rights and fundamental freedoms for 
all," Senator Evans said. 

In a statement to mark Human Rights Day, Senator Evans welcomed the efforts 
by the international community to consolidate and strengthen the international 
human rights system, and in particular the outcome of the World Conference on 
Human Rights held in Vienna last June. 

"As the first such Conference in 25 years, Vienna was an important occasion, not 
only for reaffirming the universal nature of human rights, but-more 
importantly-in providing the opportunity for countries to take stock of where 
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we currently stand and in identifying what future action is needed to advance the 
cause of human rights internationally", Senator Evans said. 

Senator Evans said that more needed to be done to ensure the proper 
functioning of the UN human rights machinery, including through implementing 
the message from Vienna on the necessity of increasing the resources available 
to the United Nations human rights system. 

Senator Evans said that a major objective of Australian human rights policy 
at the current session of the UN General Assembly has been to secure the 
establishment of a UN High Commissioner for Human Rights. 

"A High Commissioner for Human Rights would coordinate existing UN 
human rights activities and provide flexibility and high level direction. If the 
General Assembly decided to create such a position it would be a fitting 
conclusion to what has been a landmark year for human rights", Senator Evans 
said. 

Human Rights Day marks the adoption by the United Nations General 
Assembly of the Universal Declaration of Human Rights, 45 years ago on 10 
December 1948. The Universal Declaration represents the most fundamental 
expression of international human rights principles and provides the standard by 
which all countries' human rights credentials are measured. Australia will 
continue to pursue vigorously, both bilaterally and in multilateral forums, the 
realisation of the human rights principles set out in the Declaration. In this 
context the Government recently published a human rights manual which sets 
out the human rights dimensions and objectives of Australian foreign policy. 

CANBERRA 

Outcomes of 48th United Nations General Assembly in the area of 
human rights 

On 22 December 1993, the Minister for Foreign Affairs issued a News Release 
describing the positive outcomes of UNGA 48. The Release included the 
following statements: 

The Minister for Foreign Affairs, Senator Gareth Evans, said today that the 
decision of the UN General Assembly on 20 December to establish a High 
Commissioner for Human Rights was one of the most positive developments of 
the current session. 

"The establishment of the position of High Commissioner for Human Rights 
should go a long way towards meeting Australian concerns for the proper 
coordination and supervision of the UN's human rights activities and the need 
for high level input on human rights into the UN decision making processes", he 
said. 

Senator Evans said that Australia had taken the initiative to try to secure the 
establishment of a High Commissioner by convening a cross-regional grouping 
of supporters of the proposal. The group had worked closely together and was a 
major factor in the negotiations that led to consensus agreement on the 
establishment of a High Commissioner.. . 

During UNGA 48, the Security Council adopted a comprehensive, fonvard- 
looking resolution establishing the parameters for future international 
involvement in Cambodia, including in the human rights field. An Australian, 
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Justice Michael Kirby, was appointed UN Special Representative on Human 
Rights in Cambodia.. . 

Senator Evans said that, in the human rights field, the Australian delegation 
had successfully introduced resolutions proclaiming the International Decade of 
the World's Indigenous People and on human rights in Cambodia and worked 
closely with Sweden for the consensus adoption of a strong resolution on the 
human rights situation in Burma. 

Australia made a major contribution to the successhl completion of the UN 
Declaration on the elimination of Violence against Women, which had been 
adopted unanimously by the General Assembly on 20 December. 

Child sex tourism: Possible Australian legislation 

On 20 May 1993 the Minister representing the Minister for Justice in the Senate, 
Senator Bolkus, answered a question concerning the possible criminalisation of 
sexual offences committed outside Australia by Australian tourists. That answer 
included the following (Senate, Debates, vol 158 (1993), p 963): 

We do of course take seriously the issue of child sexual exploitation and 
paedophile activities. Our responses are targeted both on the domestic as well as 
the international level. For instance, we encourage those countries concerned to 
deal with the underlying problems causing child prostitution. To this effect, Mr 
Howe, the Deputy Prime Minister, discussed this issue last year with the Thai 
Prime Minister. 

We must remember that Australia is a party to the UN Convention on the 
Rights of the Child. This means that our domestic law and practice have to be 
and are in fact in accordance with the obligation set out in article 34 of the 
convention. That article obliges Australia to protect children from sexual 
exploitation and abuse involving both prostitution and, of course, pornography. 
We are obliged to respond by taking measures on national, bilateral and 
multilateral levels. 

There is one aspect of this response that has achieved some publicity in 
recent days and that is the circumstances in which Australia would assert 
jurisdiction over conduct by persons outside Australia; persons who are present 
in the country but who may commit offences outside this country. To date, our 
jurisdiction extension has only gone as far as matters such as war crimes, 
hijacking and torture. Then, in those circumstance, we have extended it that far if 
there has been considerable international support for such extension. 

When one looks at this particular area, there is another complication, that is, 
that the activities we talk about are not always regarded as criminal activity in 
the countries in which they occur. We do, of course, support the criminalisation 
and prosecution of such conduct in those countries. 

The matter has been receiving close attention by the Minister for Justice. As 
a result of an options paper put to him by the Attorney-General's Department, he 
has instructed the department to prepare detailed advice on the possibility of 
developing legislation to create an offence of sexual exploitation of children by 
Australian citizens overseas, and laws to punish those who organise, advertise or 
otherwise profit from child sexual exploitation. The department is also looking at 
law enforcement strategies to improve links with countries where these practices 
are most prevalent. 
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Indigenous peoples-International interest 

On 27 September 1993 the Minister representing the Minister for Foreign 
Affairs in the House of  Representatives, M r  Gordon Bilney, answered a 
question regarding references in Australia's reports to  international human rights 
bodies to  a number o f  cases concerning indigenous people. The substance o f  the 
answer was (House o f  Representatives, Debates, vol 189 (1993), p 1 174): 

Australia has submitted its Ninth Periodic Report under Article 9 of the 
International Convention on the Elimination of All Forms of Racial 
Discrimination to the Committee on the Elimination of Racial Discrimination. 
The Report states in paragraphs 69-70, concerning the case of John Koowarta: 

69. In Australia's fourth periodic report the reference was made to the Archer 
River Pastoral Holding and the refusal by the then Queensland Government to 
grant or transfer the property to Mr John Koowarta. This refusal was held by the 
High Court on 11 May 1982 to be in contravention of the RDA. Mr Koowarta 
subsequently continued proceedings in the Supreme Court of Queensland against 
the Queensland Government. Mr Koowarta died on 29 August 1991 without 
gaining possession of the Archer River property or securing compensation for its 
conversion into a national park. Its conversion took place on 12 November 1987 
by declaration in the Queensland Government Gazette. 

70. On 19 December 1991, the Governor in Council declared Archer Bend 
National Park to be claimable land under the Aboriginal Land Act 1991. 
Members of Mr Koowarta's immediate and extended family are expected to be 
amongst those involved in the claim over the Archer Bend National Park. 

The case of Eddie Mabo is addressed in paragraphs 60-64 of the Report: 

60. An issue which impacts directly on the lives and aspirations of all indigenous 
Australians is the decision of 3 June 1992 by the High Court of Australia in the 
case of Mabo and Others v Queensland [No. 21 (1992) 175 CLR 1 (the Mabo 
case). The Mabo case concerned the legal rights of the Meriam people to the 
lands of the Murray Islands in the Torres Strait. The High Court held, by a 6 to 1 
majority, that the common law of Australia recognises a form of native land title 
to be determined in accordance with indigenous law and custom. It rejected the 
notion that Australia was a terra nullius, that is, land belonging to no one, at the 
time of settlement, and that native title to the land did not survive the vesting of 
radical title in the Crown at British settlement. 

61. The majority also held that native title is capable of being extinguished by 
indigenous peoples losing their traditional link to the land, or by inconsistent 
legislation or government actions. In the case of the states and territories, any 
action that extinguishes native title must be in accordance with Commonwealth 
laws, in particular the RDA. Of most relevance are sections 9 and 10 of the 
RDA. In summary, section 9 makes it unlawful for a person to do any act 
involving a distinction based on race which has the effect of impairing the 
enjoyment of any human right. Section 10 provides that where by reason of any 
law persons of a particular race do not enjoy rights enjoyed by persons of 
another race, then by force of that section the first mentioned persons enjoy that 
right to the same extent. 

62. The decision is likely to be most relevant to those of Australia's indigenous 
peoples who continue to lead a traditionally orientated lifestyle and maintain a 
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traditional connection with land where native title has not been extinguished by, 
for example, an invalid grant of an inconsistent interest in land by the Crown. 

63. The majority judgement argues that the Court could not perpetuate a view of 
the common law which was unjust, out of step with international human rights, 
did not respect all Australians as equal before the law, and did not reflect 
historical reality. 

64. The concept of native title is new to Australian law. The Australian 
Government has welcomed the decision and has recognised the complexity of 
the High Court's decision and its implications. These implications need to be 
considered carefully and as quickly as possible. The Government therefore has 
initiated consultations with State and Territory Governments, key Aboriginal and 
Torres Strait Islander organisations and the mining and pastoral industries before 
deciding on the long term approach to the implications of the decision. A final 
report is to be available to the Government by September 1993 which will allow 
decisions to be taken which protect Aboriginal and Torres Strait Islander rights 
and give benefits to all Australians. 

The Ninth Report refers to the legislative sequels to the 1990 High Court 
decision in Bropho v State of Western Australia in paragraphs 77-78: 

77. Further to developments outlined in paragraph 112 of Australia's eighth 
report, in February 1992 the Western Australian Government announced that it 
would introduce amendments to the Aboriginal Heritage Act during 1992. These 
amendments were designed to address the protection of Aboriginal sites and 
objects and the related issue of the preservation of Aboriginal culture and 
heritage in Western Australia. The amendments also sought to address the 
involvement of Aboriginal people in such a process, and development approval 
processes. 

78. Subsequently, the Western Australian Government announced that the 
introduction of the amendments to Parliament would be deferred until 1993. 
This followed expressions of concern from Aboriginal groups and sections of the 
mining industry concerning the proposals, and a request for more time to 
consider them. 

Human rights treaties-Australia's reporting obligations 

On 13 December 1993 the Attorney-General, Mr Lavarch, answered a question 
regarding Australia's reporting obligations under international human rights 
treaties (House of Representatives, Debates, vol 191 (1993), p 3883): 

Australia is required to report periodically to UN human rights bodies under the 
following six major human rights treaties: 

International Covenant on Civil and Political Rights (Article 40) 

Convention on the Rights of the Child (Article 44) 

Convention Against Torture and other Cruel, Inhuman or Degrading 
Treatment or Punishment (Article 19) 

International Covenant on Economic, Social and Cultural Rights 
(Article 16) 

Convention on the Elimination of all Forms of Racial Discrimination 
(Article 9) 
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Convention on the Elimination of all Forms of Discrimination Against 
Women (Article 18) 

Australia is also a signatory to a number of International Labour 
Organisation Conventions. These contain human rights provisions and are the 
responsibility of the Department of Industrial Relations. 

Human rights treaties-Australian action 

On 18 August 1993, Mr Melham (ALP, Banks, NSW) asked the Attorney- 
General, Mr Lavarch, the following question (House of Representatives, 
Debates, vol 19 1 (1 993), p 4006): 

(1) Which human rights conventions, reservations and declarations were 
discussed at the meeting of the Standing Committee of Attorneys- 
General in Darwin on 24 June 1993 and with what outcomes. 

(2) When will the next meeting be held. 

(3) Which conventions, reservation and declarations are scheduled for 
discussion at the next meeting. 

(4) Have challenges been made to the Racial Discrimination Act 1975 in the 
(a) High Court and (b) Supreme Courts of the States and Territories: if 
so, in each case, (i) when, (ii) by whom, (iii) with what results and (iv) 
did any government support the (A) challenge or (B) legislation; if so, 
for either position, which government. 

On 14 December 1993, the Attorney-General supplied the following answer: 

( I )  The Commonwealth's written report placed before the meeting of the 
Standing Committee of Attorneys-General (SCAG) on 24 June 993 
referred to a number of human rights instruments. These include: 

the draft Universal Declaration on the Rights of Indigenous 
Peoples; 

the draft Declaration on Human Rights Defenders; the Convention 
on the Elimination of All Forms of Racial Discrimination and the 
optional process contained in that instrument; 

the Convention Against Torture and Other Cruel Inhuman and 
Degrading Treatment and Punishment, and, the optional processes 
contained in that instrument; 

The International Covenant on Civil and Political Rights and the 
optional processes contained in that instrument; and 

the Convention on the Rights of the Child; and, the proposed 
Convention on Intercountry Adoption. 

The instruments were not the subject of discussion at the meeting however 
members resolved to place the Intercountry Adoption Convention as a separate 
item on the agenda for the following SCAG meeting that was held on 4 
November 1993. 

(2) There was a meeting of SCAG in Sydney on 4 November 1993. The 
next meeting will be held on 18 February 1994. 

(3) The Commonwealth's written report to SCAG for the meeting on 4 
November 1993 referred to the following human rights instruments: 
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the draft Universal Declaration on the Rights of Indigenous 
Peoples; 

the draft Declaration on Human Rights Defenders; the Convention 
Against Torture and Other Cruel Inhuman and Degrading 
Treatment and Punishment and the optional processes contained in 
that instrument; 

the International Covenant on Civil and Political Rights and the 
optional processes contained in that instrument; 

the Convention on the Elimination of All Forms of Racial 
Discrimination and the optional process contained in that 
instrument; 

the Convention on the Rights of the Child; 

the draft Protocol to the Convention on the Rights of the Child; and 

the draft Standard Rules on the Equalisation of Opportunities for 
Disabled Persons. 

(4) The constitutional validity of the Racial Discrimination Act was 
challenged by the State of Queensland in Koowarta v. Bjelke-Petersen 
(1982) 153 CLR 168. Victoria and Western Australia intervened to put 
arguments supporting the challenge. The Commonwealth, of course, 
argued for validity. Argument was heard by the Full Court of the High 
Court on 2 to 4 March 1982, and judgement delivered on 11 May 1982. 
The Court, by a majority of 4-3, upheld the validity of the Act on the 
basis that it was supported by the external affairs power (s.5l(xxix) of 
the Constitution). 

The Act was again challenged in the High Court in the case of University of 
Wollongong v. Metwally (1984) 158 CLR 447. The challenge was confined to an 
amendment to the Act made in 1983 which purported to retrospectively remove 
any inconsistency, for the purposes of s. 109 of the Constitution, between the Act 
and laws of a State or Territory which furthered the objects of the Convention 
and which were ca able of operating concurrently with the Act. (The amendment 
was prompted by an earlier decision of the High Court in Viskaukas v. Niland 
(1983) 153 CLR 280 which held that Part I1 of the Anti-Discrimination Act 1977 
(NSW) was inconsistent with the Act). The challenge was brought by the 
University of Wollongong. The matter was heard by the Full Court of the High 
Court on 5 June 1984. The Commonwealth, New South Wales, South Australia 
and Western Australia supported the validity of the amendment before the Court. 
On 22 November 1984, the Court, by a majority of 4-3, held the amendment did 
not operate to give the NSW provisions a valid operation prior to the enactment 
of the amendment. 

I am not aware of any challenges to the validity of the Racial Discrimination 
Act in State or Territory courts. 
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Convention on the Rights of the Child-Parliamentary debate 

On 1 September 1993, a debate took place in the House of Representatives 
concerning the application of the Convention on the Rights of the Child. The 
contribution of the Attorney-General, Mr Lavarch, included the following 
(House of Representatives, Debates, vol 189 (1993), p 695): 

The coalition does not oppose the convention but does oppose certain aspects of 
it-most particularly the fact that there is not a reservation to a number of the 
articles. The idea of a reservation would be to make it clear that the rights of the 
children canvassed in these particular articles must be read in light of the pre- 
eminence to be given to the family in the role of parents.. . 

It is quite clear that the document has to be read as a whole, and that article 5 
does mean that those specific articles referring to education, religion, privacy 
and what-have-you, as the honourable member mentioned, are to be read in 
accordance with that particular article. As best as I have been able to determine, 
other countries have not considered it necessary to put such a reservation. I have 
enough confidence in Australians, in our institutions and in the human rights 
commission to believe also that such a reservation is not necessary. 

The other line of argument that the honourable member advanced was that 
the correct procedure which should be followed with ratifications and when 
adding instruments to the armoury of the human rights commission is to undergo 
a check to see whether all Australian laws comply with the test which will be set 
down by this particular convention. Only if all the laws did in fact comply would 
we then add the convention to the human rights commission's armoury.. . 

I do not believe it is any argument at all to say that we think a law in 
Tasmania or a law operating in Queensland may not comply and therefore we 
will not ratify or take any further action on this convention until the parliament 
of that state amends its laws accordingly. If that were the case, honestly, the 
Commonwealth would never do anything.. . 

... a response is currently being prepared, as the honourable member alluded 
to, in terms of Australia's compliance with the convention.. . The government's 
response is currently with state governments in order that the response be a truly 
representative response of the governments of this nation. 

On 30 September 1993, a debate took place in the Senate concerning the 
application of the Convention on the Rights of the Child. The contribution of the 
Minister for Immigration and Ethnic Affairs, Senator Bolkus, included the 
following (Senate, Debates, vol 159 (1993), p 1478): 

I rise in support of the United Nations Convention on the Rights of the Child 
and in opposition to the position taken by the Liberal and National parties in this 
place on this issue. What we are talking about is an international instrument 
which has as its primary objective the protection and the rights of children. It is 
an instrument which does not, in the way that it has been adopted by the 
government, take instant effect as domestic law in this country. It is an 
instrument which will, because of its application, provide the Human Rights and 
Equal Opportunity Commission with a role in protecting the rights of children- 
an educational role and a safeguarding role. It will not have any power to 
incarcerate a person because that person does not agree with the convention but 
it will have a role to ensure that the public are educated. 
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The other role of the convention will be to ensure that Commonwealth 
practices are in conformity with the convention.. .the convention is an important 
international instrument. It is important in that it targets the malpractices being 
perpetrated on children. Children are being sold; male and female children are 
being used for prostitution from the age of 12 or 13; children are being 
deliberately maimed; and so on. The world has set an international benchmark 
for the treatment of children, and it is important for Australia to be part of that. 
We were part of it in its formulation. It is important for us to continue to be part 
of it now. 

To that effect, the Australian government has already taken measures to 
gauge the compliance of governments in this country with these benchmarks.. . 

Opposition members ... claim that Senator Tate, when questioned about this 
matter some time ago in the Senate, gave an undertaking that there would be a 
reservation and that that reservation has not been made. The quote they use from 
Senator Tate is a deliberately misleading one and it does them no good to pursue 
it. They say that Senator Tate said in the parliament in respect of a reservation, 
"It would be surprising were that not the case", implying there was a full stop at 
that particular point. But Senator Tate went on to say a couple of important 
sentences. I will quote his remarks so as to give the full meaning of what he said. 
He said: 

It would be surprising were that not the case, given the fact that 
Australia inserted article 5, meaning that for the first time in the 
international community a document was open to ratification which 
recognised that pre-eminent role of the family, parents or legal 
guardians in giving guidance and direction to children in accordance 
with their evolving capacities. 

That concern about the pre-eminent role of the family in giving guidance to 
children was responded to by Senator Tate. In the quote that was half repeated in 
this place and in the House of Representatives, he went on to say that concern 
"has been acknowledged by article 5". Article 5 is an article that Australia had a 
major role in inserting in the instrument. It is there because Australia pursued it. 
That gives the lie to the point that they were making about a need for a 
reservation to protect the rights of families in terms of their guidance over 
children. Australia has already acted. .. 

Opposition members then say that the other point is that we need to take the 
same position as the Holy See in respect to this. They claim the Holy See made a 
reservation in respect to this instrument to protect the rights of the family over 
such matters as religion, education and so on. If one were actually to read the 
Holy See's so-called reservation, one would probably see it as a declaration 
interpreting the way the Holy See would read article 5 of this instrument ... No 
other country around the world has made a reservation to this convention. No 
other country has made the sort of reservation that we are talking about ... The 
countries include the United Kingdom, Canada and the United States. This is 
probably one of the most heavily ratified instruments internationally that the 
world has seen. .. 
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Let us look at a letter dated 1 September 1993 which was sent to the 
Attorney-General (Mr Lavarch) by Mr John Mansfield, the Acting President of 
the Law Council. It states: 

Dear Attorney-General, 

Attorney-General, Mr Williams, calling for disallowance of a 
declaration by the Attorney-General that the UN Convention on the 
Rights of the Child is an international instrument relating to human 
rights and freedoms for the purposes of the Human Rights and Equal 
Opportunity Commission Act. 

The Law Council is concerned that the motion, if adopted, may 
prevent the Human Rights and Equal Opportunity Commission from 
fully carrying out its responsibilities under the Convention, or at least 
may limit the Commission's role in relation to the Convention.. . 

The Law Council believes adoption of the motion would be 
embarrassing to Australia.. . 

We believe the Convention sets out the rights of children in a 
proper and commendable way, and we do not believe it holds any threat 
to the rights of parents to fulfil their obligations to their children, or any 
threat to the family, as alleged in the motion ... Indeed, in several specific 
provisions, particular weight is given to the central role of parents in 
guiding and supporting children in the exercise and protection of those 
rights. 

Human rights treaties-Australian reservations 

On 27 September 1993 the Minister representing the Minister for Foreign 
Affairs, Gordon Bilney, supplied the following answer to a question on notice 
regarding Australian reservations to international human rights instruments 
(House of Representatives, Debates, vol 189 (1 993), p 1 172): 

All reservations to the International Covenant on Civil and Political Rights will 
necessarily be examined in the course of the preparation of the Report to the 
United Nations Human Rights Committee, required under Article 40 of the 
Covenant. The Report is currently being prepared by the Attorney-General's 
Department. On 16 December 1992 a Bill (the Racial Discrimination 
Amendment Bill) making racial vilification unlawful was introduced into the 
House of Representatives. This Bill lapsed when the House was dissolved for the 
1993 Federal election. The racial vilification legislation is currently under 
Government consideration. The Attorney-General, in consultation with the 
Minister for Foreign Affairs, will review the terms of Australia's reservation to 
Article 20 once the process of giving consideration to the legislation is complete. 

The question of the reconsideration of the reservation to Article 111 of the 
Convention on the political Rights of Women (the CPRW) concerning 
recruitment to, and service in, the Defence Forces and the question of the 
reconsideration of the reservations regarding maternity leave and combat duty in 
the Convention on the Elimination of All Forms of Discrimination Against 
Women (the CEDAW) depend on policy developments in other portfolios. 

I understand that the situation regarding Australia's reservations to the 
CEDAW and the CPRW has not changed. However, I understand that significant 
policy developments in relation to the employment of women in combat and 
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combat-related positions may have a bearing on the continuation of the 
reservation to the CEDAW concerning combat and combat-related duties and the 
similar reservation to Article 111 of the CPRW. This is because the circumstances 
which give rise to these reservations have now substantially changed. 

Defence Forces 

I understand the Sex Discrimination Act 1984 (the SDA) currently allows 
women in the Australian Defence Force (the ADF) to be excluded from serving 
in positions which involve combat or combat-related duties. However, I 
understand that this exclusion from combat-related duties has not been applied 
since May 1990, the date from which the employment of servicewomen in 
combat-related positions has been progressively introduced. I understand that in 
December 1992, the Government announced a new employment policy for 
women in the ADF. Women are now able to serve in all positions except direct 
combat positions. I understand that it is likely that the Government will amend 
the SDA to remove the exclusion from combat-related duties, and instead restrict 
the exemption to Direct Combat duties which are those duties which may expose 
a person to a high probability of direct physical contact with an armed adversary. 
These changes will open almost 90 per cent of all positions in the ADF to 
women. 

The following information on the outcome of the policy in the ADF is taken 
from the 1993-94 Women's Budget Statement, tabled on 17 August 1993. 

Army 

The Combat-Related Employment of Women Evaluation Team was established 
in mid-1990 to monitor and evaluate the impact of servicewomen on operational 
effectiveness. The performance of women on Exercise Kangaroo 92 (one of a 
series of exercises held every three years involving major deployments of ADF 
elements), and a number of brigade and lower-level exercises has been 
monitored, as well as overseas deployments with the United Nations Transitional 
Authority (UNTAC) in Cambodia, where 26 women served, and Somalia, where 
12 women served. Despite some residual difficulties due to demanding physical 
tasks (which, even with intensive training, women cannot completely overcome) 
the integration of women into combat-related employment is progressing well. 

To date, 654 servicewomen, approximately 22 per cent of the Regular Army 
servicewomen, have been posted to combat-relzted positions, easily meeting the 
target of 600 by June 1993. In addition, 21 servicewomen are now serving in the 
previously all male Corps of the Royal Australian Engineers. 

As a result of the new employment policy for servicewomen, only 19 out of 
146 Other Rank employment categories are now closed to women. There are 
now 19 500 positions open to Other Rank servicewomen out of 23 500 (83 per 
cent). Women are still excluded from Armour, Artillery, Combat Engineers and 
Infantry units. Of the 4600 officer positions in the army, 4000 (87 per cent) are 
open to women. In total, almost 84 per cent of Army positions are now open to 
women. Approximately 5000 women are employed in the Army Reserve, with 
more than 3000 serving in combat-related positions. 
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Air Force 

Women are now eligible for employment in the Royal Australian Airforce 
(RAAF) as aircrew, in all aircraft types. The only positions that remain 
unavailable to women are in Ground Defence Units. 

To date, the RAAF has trained seven female pilots, one of whom is attending 
the prestigious Royal Air Force Test Pilot School in the United Kingdom. A 
female Navigator recently completed conversion training and is now flying with 
an operational squadron. Additionally, one women is currently training as a 
pilot, and five female officer cadets at the Australian Defence Force Academy 
have been identified for aircrew training. 

A number of the RAAF's female Communications Officers have been 
selected on merit for service with the Australian contingent to the UNTAC in 
Cambodia. Four women recently returned to Australia after 12 months service 
with the UNTAC and an additional six were selected and left for Cambodia in 
mid-1993. 

In light of the policy changes within the ADF, the Office of the Status of 
Women (OSW) is proposing to initiate discussions with relevant departments 
with a view to narrowing or removing the reservations to the CEDAW and the 
CPRW prior to Australia's defence of its second periodic report on the 
implementation of the CEDAW Convention in January 1994. 

Navy 

In December 1990, a Women at Sea Implementation Plan was produced. It was 
modified in August 1992 to reflect lower than anticipated separations, reductions 
to some staff categories, and the opening up of part of the destroyer force to 
female employment. When the second Collins Class submarine, HMAS 
Farncombe, comes into service in 1996, submarine service billets will be open to 
women, with only the Clearance Diver service remaining unavailable to them. 

To date, the plan has resulted in a substantial increase in the level of female 
involvement and employment at sea. By April 1993, there were 34 seagoing 
female officers, an increase of 17 over the number serving at the same time last 
year, and exceeding the target of 31 by the end of 1993. Seaman Officer 
specialists undertaking Bridge Watchkeeping Certificate training and 
consolidation are the largest group of the female seagoing population. The 
modified plan predicts the current rapid increase in female seagoing numbers 
will temporarily slow over the next few years, as a result of down-sizing and 
lower personnel separation rates. A continuing increase is nonetheless expected. 

At the end of April 1993, 122 female sailors were serving at sea. This is an 
increase of 27 from the same time last year and is consistent with achieving the 
target of approximately 150 by the end of 1993. The Women at Sea 
Implementation Plan is a continual program. Projected target figures for 1994 
and beyond are being developed. 

Maternity Leave 

Maternity leave with pay is provided for most women employed by the Federal 
Government. Fully paid leave of 12 weeks in the Northern Territory and 
Australian Capital Territory public services, and nine weeks in the New South 
Wales public service is available, subject to qualifying periods of 12 months or 
40 weeks respectively, of continuous employment. Paid maternity leave of 12 
weeks has also been available for public servants in Victoria; however the new 
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government has introduced legislation to remove this entitlement for new 
employees. 

Unpaid maternity leave is provided in respect of all other women employed 
in the State of New South Wales and elsewhere to women employed under 
Federal and some State industrial awards. Social security benefits subject to 
income tests are available to women who are sole parents. Most maternity leave 
in the private sector is unpaid. 

To date the Government has not been in a position to remove the existing 
reservation given that full implementation would require the introduction of 
maternity leave with pay or with comparable social benefits throughout the 
country. 

However, the Accord Mark V11 commits the Government to considering 
implementation of International Labour Organisation Convention 103 on 
Maternity Protection, which calls for at least 12 weeks of paid maternity leave to 
be made available to women in paid employment. 

"Paid Maternity Leave: A Discussion Paper on Paid Maternity Leave in 
Australia" was published by the National Women's Consultative Council (the 
NWCC) in February 1993, based on research by the OSW. The discussion paper 
reviews and compares current maternity leave provisions in Australia with 
OECD counterparts, considers the possible benefits of introducing paid 
maternity leave in Australia, and presents a number of possible options 
incorporating different funding mechanisms for discussion, but does not make 
any specific recommendations. The NWCC and the OSW plan to convene a 
small seminar on paid maternity leave later in 1993 to further stimulate policy 
debate on the issues. 

Declaration on the Elimination of all Forms of Intolerance and of 
Discrimination Based on Religion or Belief 

The Human Rights and Equal Opportunity Commission's Annual Report for 
1992-93 included the following: 

Declaration on the Elimination of All Forms of Intolerance and of 
Discrimination Based on Religion or Belief 

In response to the Commission's recommendation that monitoring of the 
standards established in the Declaration on the Elimination of All Forms of 
Intolerance and of Discrimination Based on Religion or Belief be added to the 
Commission's responsibilities, the Federal Attorney-General made a declaration 
under section 47 of the HREOC Act in relation to this Declaration. This has the 
effect of making the principles set out in the Declaration part of the definition of 
"human rights" for the purposes of the HREOC Act. The declaration came into 
effect on 24 February 1993 when it was notified in the Commonwealth Gazette. 
(It has been foreshadowed that there will be a Parliamentary debate in the 
Budget Session of Parliament in 1993 concerning this initiative.) 
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Declaration on the Elimination of all Forms of Intolerance and of 
Discrimination Based on Religion or Belief-Parliamentary debate 

On 1 September 1993, a debate took place in the House of Representatives 
concerning the application of the Declaration on the Elimination of all Forms of 
Intolerance and of Discrimination Based on Religion or Belief. The contribution 
of the Attorney-General, Mr Lavarch, included the following (House of 
Representatives, Debates, vol 189 (1993), p 680): 

Initial support for this declaration occurred in 1981 and came from the Fraser 
government, not a Labor government. The declaration was picked up in recent 
times because of a request by the President of the Human Rights and Equal 
Opportunity Commission, Sir Ronald Wilson.. . When the request for the 
declaration was made, Australia and in fact the world was going through the 
Gulf War, when some concern was being directed in the Australian community 
at those of the Muslim faith. That was one of the major reasons that motivated 
the request from the human rights commission to the government to go down 
this path.. . 

... this declaration will have no impact on the laws of New South 
Wales.. . this declaration will empower the human rights commission to certainly 
examine the actions and practices of the Commonwealth and promote broad 
understanding and education in areas of religious freedom. It is certainly not an 
instrument which of itself can invalidate the laws of any state or any 
discrimination laws in New South Wales ... there is widespread support for the 
declaration amongst churches.. . 

I also accept a couple of points the honourable member raised: there is a 
great deal of ignorance in the Australian community about the United Nations. 
There is also a deal of ignorance about the operation of the human rights 
commission not only in this area but in regard to a whole lot of its 
responsibilities. Inasmuch as it is a government failure that this 
misunderstanding exists in the community, I have to accept the blame for that.. . 

I do not believe that this declaration will harm us or hinder us in any way. 
With this instrument, HREOC has a more modem statement of basic religious 
rights and freedoms than that contained in the underlying document, the 
International Covenant on Civil and Political Rights, which also canvasses 
political freedoms. 

On 30 September 1993 a debate took place in the Senate concerning the 
application of the Declaration on the Elimination of all Forms of Intolerance and 
of Discrimination Based on Religion or Belief. The contributions included the 
following: 

Senator Chris Evans (ALP, Western Australia) (Senate, Debates, vol 159 
(1993), p 1285): 

The declaration is a modem and more detailed expansion of the United Nations 
International Covenant on Civil and Political Rights. It was proclaimed by the 
United Nations General Assembly in 1981 and supported at that time by the 
Fraser government. What the government is doing here is making sure that the 
declaration becomes part of the definition of human rights for the purposes of 
the Human Rights and Equal Opportunity Commission Act 1986. 
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The declaration is designed to allow the human rights commission to do four 
things: firstly, it will allow the human rights commission to promote the 
understanding, acceptance and public discussion of the rights prescribed in the 
UN declaration; secondly, it will allow it to inquire into acts or practices of the 
Commonwealth which are inconsistent with the rights contained in the UN 
declaration; thirdly, it will examine Commonwealth legislation to determine 
whether it is consistent with the UN declaration; and, fourthly, it will report to 
the Commonwealth Attorney-General on action that it thinks should be taken by 
the Commonwealth on matters relating to human rights.. . It will strengthen the 
role of the human rights commission in pursuing the goal of religious tolerance 
within our society.. . 

It might be interesting ... to quote what Justice Brennan had to say in the 
Mabo v. the State of Queensland   NO.^] decision about the role of international 
law ... In that judgment he said that international law is "a legitimate and 
important influence on the development of the common law, especially when 
international law declares the existence of universal human rights". He said that 
"this does not contradict the recognised principle of international law that 
international instruments, whatever their character, be they convention, 
declaration or protocol, do not have a force as of right in domestic or municipal 
law". . . 
Senator Nick Bolkus (ALP, South Australia, Minister for Immigration and 

Ethnic Affairs) (Senate, Debates, vol 159 (1993), p 13 13): 
The instrument was adopted unanimously by the United Nations in 1981, and it 
has not let it rest since then. Earlier this year in the United Nations Commission 
on Human Rights, under its agenda item on the implementation of the 
declaration, a resolution was passed calling on states to ensure that their legal 
systems provided adequate guarantees of freedom of thought, conscience, 
religion and so on. The UN has maintained an interest in this matter as have 
people in this country. 

Once again, as in 1981 when the instrument was adopted unanimously, this 
year a resolution encouraging member states to implement measures to embrace 
the instrument was co-sponsored by 38 countries and adopted without a vote.. . 

... the Western Australian concern.. .recognised that there would not be a 
legal problem unless the original declaration itself was enacted by the 
Commonwealth. There is no intention to do this. Unless one does so, there is no 
problem for Western Australia ... They are concerned that what we are doing by 
embracing this instrument is to incorporate into domestic law the articles of the 
instrument ... There is no inconsistency because we do not incorporate into 
domestic law the provisions of this instrument. 

Genocide Convention-Implementation of Australia's obligations 

On 16 November 1993 the Attorney-General, Mr Lavarch, supplied the 
following answer to a question on notice regarding the implementation of 
Australia's obligations under the Genocide Convention (House of 
Representatives, Debates, vol 190 (1993), p 2955): 

I am informed that the common law and criminal codes of States and Territories 
provide adequate punishment for acts prohibited by the Convention on the 
Prevention and Punishment of the Crime of Genocide (Genocide Convention) 
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and the passage of new legislation is not necessary to meet Australia's obligation 
under the Convention. 

Department of Foreign Affairs and Trade Human Rights Manual 
headnote to Document 47 

O n  11 November 1993 the Minister for Foreign Affairs, Senator Gareth Evans, 
launched the Department o f  Foreign Affairs and Trade's, Human Rights 
Manual: 

Of all the areas of Australian foreign policy, human rights policy is the one 
which most consistently attracts lively interest and scrutiny from the media and 
the wider Australian community. 

That's to be expected: 

International human rights issues by their nature raise human, moral, 
emotional issues: real people in often distressing situations. 

because of this, there is much more inclination to be judgemental about 
government actions-to weigh them not just on the scale of good policy 
or good sense, but on a kind of moral scale. 

Moreover, the handling of human rights issues constantly requires fine 
balance and judgement about when to act, how to act, how forcehlly 
and publicly to act 

these are judgements about which perfectly reasonably people are 
bound to differ from time to time, and about which unreasonable 
people are often able to have a field day. 

This Human Rights Manual is designed to explain-systematically and 
comprehensively-just where and how human rights fits in to the conduct of 
Australian foreign policy: 

It describes the content of the international instruments which set the 
standards to which everyone should adhere-the foundations on which 
all our international human rights efforts are based 

It describes in detail the multilateral and bilateral structures and 
processes through which we advance these issues. 

It describes in some detail what we have done in the past and what we 
will go on trying to do in the future to advance the cause of international 
human rights. 

There are a number of misconceptions presently abroad about Australian 
human rights policy. Let me respond to just two of them. 

The first is that the Government has been sacrificing principle for 
pragmatism in dealing with the human rights practices of our neighbours 

I reject that absolutely. As the Prime Minister said recently in 
Washington, "Australia will never compromise its ... sense of 
democracy, its commitment to human rights and the respect of 
human values. And we put them forthrightly wherever we see those 
values under threat or seeking to be compromised." 
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We are acutely aware that what matters is not what makes us feel 
good, but what is likely to advance the human rights interests of 
those about whom we are professing concem. 

To be influential in achieving human rights objectives, we need to 
be aware of the totality of issues which make up any in particular 
bilateral relationship and to put those human rights issues in a 
context which is not seen by the other country as one dimensional 
or out of proportion to the other elements in the relationship. 

We have become acutely aware over the years that, in dealing with 
sensitive issues in Asia, what matters is not so much what is said, 
but how it is said. 

What matters must be the result at the end of the day, and not the 
size of the drum that is beaten along the way. 

Secondly, it has been occasionally suggested that we are no longer even 
as active in making quiet behind the scenes bilateral representations as 
we have been in the past. 

The facts show absolutely otherwise, This year to date, for 
example, we have made representations in 502 separate cases. 

This is a record even for us when compared to the 382 
representations we made in 1989, the 460 in 1990, the 425 in 1991 
and the 428 last year. 

One of the reasons we feel that we can continue to take such an 
activist approach to human rights representations abroad is that we 
don't apply double standards: we invite outside inspection and 
criticism of our own domestic human rights record. 

We believe that by setting this example we can promote the sort of 
healthy dialogue on human rights issues which is the strongest 
basis for achieving progress on these issues in the long run. 

This first edition of the DFAT Human Rights Manual illustrates strongly our 
concem for getting our human rights policy right both at home and abroad. 

It is important that the Manual also reflects my own commitment to 
bringing a more systematic approach to human rights training within the 
Department of Foreign Affairs and Trade and AIDAB: 

as well as responding to one of the recommendations of the 1992 
report of the Parliamentary Human Rights Sub-committee of the 
Joint Committee on Foreign Affairs, Defence and Trade. 

The Manual, prepared "in-house" by my Department's Human Rights 
Section, has been developed with a view to its being used primarily as a 
basic reference text for all DFAT and AIDAB officials who will have to 
deal with human rights issues both here and at posts overseas 

It will also serve as a basic text for the proposed human rights 
training course for DFAT and AIDAB officers, which 1 expect will 
commence running in early 1994. 
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The Manual is not only an Australian first: apart from a recent European 
Communities handbook on human rights, this Manual is the first 
national product of its kind anywhere. 

Both 1 and my Department put a great deal of effort into maintaining 
strong and productive links with the Australian human rights 
community, in particular the human rights non-governmental 
organisations. But more can always be done to reach other sectors of the 
Australian community and to explain the importance this Government 
attaches to human rights and the way we pursue our policies. 

The Human Rights Manual has been prepared with this in mind 
and will be readily available, through Australian Government 
bookstores. to anyone with an interest in human rights. 

Precisely because human rights is an area of foreign policy which 
attracts keen community interest, I hope this Manual will help raise 
community awareness of the substance of Australia's policies and of the 
international context in which we promote these policies. 

Human rights-Government policy 

In December 1992, the Joint Committee on Foreign Affairs, Defence and Trade 
brought down a report entitled A Review of Australia S Efforts to Promote and 
Protect Human Rights. On 27 May 1993 the government issued its response to 
the report. That response include the following: 

The Committee's Report was critical of the alleged failure of successive 
Australian Governments fully to ratify the human rights instruments to which 
Australia is a Party. Specifically, the Committee recommended that the 
Government act without delay to accept further optional complaint mechanisms 
provided for under the International Covenant on Civil and Political Rights, the 
Convention on All Forms of Racial Discrimination and the Convention Against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. 

Action in this regard has been taken since the Committee's Report was 
issued and this is detailed in the Government's response. 

Australia lodged declarations with the United Nations on 28 January 1993, 
accepting the optional complaint procedures under: 

Article 14 of the International Convention on the Elimination of All 
Forms of Racial Discrimination (CERD), which provides for individual 
complaints of violations of the CERD; 

Article 41 of the International Covenant on Civil and Political Rights 
(ICCPR), which provides for State Party complaints of violations of the 
ICCPR; and 

Articles 21 and 22 of the Convention Against Torture and Other Cruel 
Inhuman or Degrading Treatment or Punishment (CAT), which provide 
for State Party and individual complaints respectively of violations of 
the CAT. 
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The Committee's Report was also critical of the problems and delays 
associated with the consultative process with the States. One of the major themes 
of the Report is the belief that States' rights and the consultative process must no 
longer impede the ratification of outstanding articles in relevant international 
human rights treaties. 

Australian Government response to the Joint Committee on Foreign Affairs, 
Defence and Trade Report: "Review of Australia's efforts to promote and 
protect human rights" 

Recommendation 1 :  The Committee recommends that the Australian 
Government introduce legislation to Parliament to implement the Genocide 
Convention. 

Response: Agree 

Comment:. . . "The Contracting Parties undertake to enact, in accordance with 
their respective Constitutions, the necessary legislation to give effect to the 
provisions of the present Convention, and, in particular, to provide effective 
penalties for persons guilty of genocide or any of the other acts enumerated in 
article 111". . . 

Australia has relied on the view that the obligation to legislate does not 
require the creation of a specific offence of genocide, buy may be satisfied by the 
provisions of State and Territory criminal laws. This view apparently accords 
with the practice of most other State Parties to the Convention ... The 
Government will soon be considering the options for specific legislation creating 
a Commonwealth crime of genocide. 

Recommendation 2: The Committee recommends that the declaration regarding 
Article 4(a) of the Convention on the Elimination of All Forms of Racial 
Discrimination should be withdrawn forthwith. 

Response: Agree in part. 

Comment: Before Australia can remove its reservation to Article 4(a), legislation 
is needed to create a criminal offence of incitement to racial hatred, either 
nationally or in all jurisdictions. 

Recommendation 3: The Committee recommends that the Australian 
Government should act without delay to accept further optional complaint 
mechanisms provided for under the International Covenant on Civil and Political 
rights, the Convention on All Forms of Racial Discrimination and the 
Convention Against Torture and other Cruel, Inhuman or Degrading Treatment 
or Punishment. 

Response: Agree. 

Comment: Australia lodged declarations with the United Nations on 28 January 
1993, accepting the optional complaint procedures under: 

Article 14 of the International Convention on the Elimination of All 
Forms of Racial Discrimination (CERD), which provides for individual 
complaints of violations of the CERD. 
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Article 41 of the International Covenant on Civil and Political Rights 
(ICCPR), which provides for State Party complaints of violations of the 
ICCPR; and 

Articles 21 and 22 of the Convention Against Torture and Other Cruel 
Inhuman or Degrading Treatment or Punishment (CAT), which provide 
for State Party and individual complaints respectively of violations of 
the CAT. 

Recommendation 4: The Committee recommends that the Government review 
the International Labour Organisation (ILO) Conventions 135, 141, 15 1 and 169 
with a view to ratifying them without delay. 

Response: Agree for ILO Conventions 135, 141 and 15 1; Convention 169 still 
under consideration. 

Comment: In May 1990 Cabinet established an interdepartmental Task Force to 
review 74 (later increased to 75) International Labour Organisation (ILO) 
Conventions which Australia has not ratified. 

The four Conventions cited by the Joint Committee on Foreign Affairs, 
Defence and Trade were amongst those considered by the Task Force. The 
position in respect of each Convention is as follows: 

C135, Workers' Representatives, 1971 

This Convention was ratified by Australia on 26 February 1993. 

C141, Rural Workers' Organisations, 1975.. . 

There appears to be full compliance in all jurisdictions, and all jurisdictions 
apart from the Northern Territory have intimated that they should be in a 
position to agree to ratification in the near future.. .The Government hopes to be 
in a position to ratify C 14 1 in the reasonably near future. 

C 15 1, Labour Relations (Public Service), 1978.. . 
The Government hopes to be in a position to ratify C151 in the 
reasonably near future. 

C 169, Indigenous and Tribal Peoples, 1989 

No State or Territory has agreed at this stage to the ratification of the 
Convention ... A decision as to whether Australia will ratify the 
Convention is expected to be made during 1993.. . 

Recommendation I S :  The Committee recommends that the Government 
examine the possibility of developing a regional human rights forum, with a 
view to drafting a human rights charter appropriate to this region. 

Response: Agree. 

Comment: Australia has welcomed recent developments in a number of regional 
countries towards establishing national human rights institutions.. . Where they 
exist, regional arrangements complement both United nations machinery and 
national institutions. They also offer valuable opportunities for sharing national 
experience. However, although Europe. the Amercias and Africa has regional 
human rights mechanisms, there is no such body in the Asia-Pacific region.. . 
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The forthcoming World Conference on Human Rights, to be held in Vienna 
14-25 June, provides an opportunity to explore practical ideas for promoting 
and strengthening national institutions, and submitting recommendations 
regarding the role of national and regional organisations in the promotion and 
protection of human rights. The regional preparatory meeting for Asia, held in 
Bangkok 29 March-2 April, adopted the "Bangkok Declaration", which, inter 
alia, "reiterated the need to explore the possibilities of establishing regional 
arrangements for the promotion and protection of human rights in Asia". 




