
VII. Aviation and Space Law 

Warsaw Convention - International Carriage by Air - Passenger 
Liability Limits - Transport Legislation Amendment Bill 
On 28 February 1995, in the House of Representatives, the Parliamentary 
Secretary to the Minister for Transport, Mr O'Keefe, delivered the second 
reading speech for the Transport Legislation Amendment Bill 1994. The Bill 
amended a number of Acts, and further extracts of the Bill are to be found at 
p 406-07 of this volume. The following are extracts from the speech (House of 
Representatives, Debates, vol 199, p 1 168): 

This bill amends 10 bills administered within the transport portfolio. Most of the 
amendments are of a technical nature and represent a fine-tuning and 
clarification of provisions of various acts within the portfolio . . . 

By amendment of the Civil Aviation (Carriers' Liability) Act 1959, the bill 
increases to the equivalent of $500,000 the liability limits in respect of passenger 
death or injury for Australian international carriers. These amendments 
complement regulations made in October 1994 under that act which increased to 
$500,000 the passenger liability limit for domestic carriers and foreign carriers 
whose states of registry are not parties to the Warsaw Convention. Australia 
cannot, consistent with its international obligations under the Warsaw 
Convention, impose higher liability limits in respect of foreign international 
carriers whose states of registry are parties to that Convention. 

However, I consider it important that all passengers carried to and from 
Australia are provided with the same level of protection. Accordingly, the 
Department of Transport will approach the relevant foreign carriers requesting 
them to increase their limits to the same level . . . 

Agreement to Ban Smoking on International Passenger Flights - 
Implementation - Amendment of Regulations 
Further to the discussion of the Agreement to ban smoking on all non-stop 
passenger flights between Australia, the United States and Canada (see 
Aust YBIL, 1995, vol 16, p 451), on 22 February 1995, the Minister for 
Transport, Mr Brereton, issued the following news release: 

Smoking will be banned on all non-stop passenger flights between Australia, the 
United States and Canada from 1 March 1995. 

Announcing the ban today, Federal Transport Minister, Laurie Brereton, said 
that the Air Navigation Regulations have been amended to implement an 
agreement reached late last year between the three countries. 

The ban will be extended to all Australian international flights regardless of 
destination from 1 July 1996. 

"The Federal government is very concerned about the adverse health effects 
of active and passive smoking on people in all walks of life, and these effects are 
accentuated in enclosed environments such as aircraft cabins," Mr Brereton said. 
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The government banned smoking on all domestic-flights within Australia in 
1987 and extended these bans to all services operated by international carriers 
between airports within Australia from October 1990. 

The decision to ban smoking implements an International Civil Aviation 
Organization (ICAO) resolution which Australia had sponsored in 1992. 

Mr Brereton said that Qantas and Ansett had both endorsed the proposal. 

Mr Brereton said smoking cost the Australian community at least $6.8 
billion a year, including more than $600 million directly spent on health care. 

"The recently formulated National Health Policy on Tobacco, supported by 
the Commonwealth and all State and Territory governments, commits all 
signatories to eliminate or reduce the exposure of Australians to tobacco. The 
elimination of smoking in workplaces, enclosed public buildings and other 
environments such as aircraft is an important component of the policy," Mr 
Brereton said. 

Agreement to Ban Smoking on International Passenger Flights - 
Implementation - Amendment of Regulations - Transport 
Legislation Amendment Bill (No 2) 
On 30 June 1995, in the House of Representatives, the Parliamentary Secretary 
to the Minister for Transport, Mr O'Keefe, gave the second reading speech 
explaining the Transport Legislation Amendment Bill (No 2) 1995. The 
following are extracts from the text of the speech (House of Representatives, 
Debates, vol202, p 2839): 

There are two notable sets of amendments to the Air Navigation Act 1920: 
firstly, an amendment to section 27 which will extend the potential 
extraterritorial reach of regulations made under the Act; . . . 

On 1 November 1994, Australia entered into a treaty with the United States 
and Canada which requires each country to ban smoking on all passenger flights 
operated by its airlines between points in the territory of one party to the treaty 
and points in the territory of another party, excluding flights operated via an 
intermediate point in the territory of a state which is not a party to the treaty. 

The agreement came into effect on 1 March 1995 and regulations were made 
before this date to allow Australia to give effect to its international obligations 
under this treaty. The government has decided to extend these smoking bans to 
apply to all international flights operated by Australian airlines from 1 July 
1996. 

Presently, there is no power to make regulations banning smoking on foreign 
registered aircraft operated by an Australian carrier outside Australian territory. 
Amendments to section 27 of the Air Navigation Act will ensure the application 
of such regulations in those cases where foreign registered aircraft are operated 
by Australian carriers overseas. 

Chicago Convention on lnternational Civil Aviation - Air Safety 
Investigations - Conformance to Convention Standards - 
Transport Legislation Amendment Bill (No 3) 
On 28 November 1995, in the House of Representatives, the Parliamentary 
Secretary to the Minister for Transport, Mr O'Keefe, gave the second reading 
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speech explaining the Transport Legislation Amendment Bill (No 3) 1995. The 
following is an extract of the speech (House of Representatives, Debates, vol 
205, p 3945): 

In his second reading speech introducing the Civil Aviation Legislation 
Amendment Bill 1995, the Minister for Transport (Mr Brereton) said that the 
two new bodies to replace the Civil Aviation Authority, the Civil Aviation 
Safety Authority, CASA, and Airservices Australia, AA, together with the 
Bureau of Air Safety Investigation, BASI, will constitute a tripartite structure, 
each with separate and distinct functions but working together as parts of an 
integrated system. 

BASI has the independent role of investigating accidents and incidents- 
which will include any occurrences involving CASA and AA-and promoting 
safety by identifying deficiencies in the aviation system. This bill amends the Air 
Navigation Act 1920 to strengthen BASI's capacity to conduct more detailed, 
systemic investigations and analysis and to ensure, as far as practicable, air 
safety investigations in Australia conform to International Civil Aviation 
Organisation standards as set out in Annex 13 to the Chicago Convention. 

To reflect the fact that BASI operates independently within the Department 
of Transport the amendments vest the power to conduct investigations in the 
Director of Air Safety Investigation. The director has the normal powers of 
delegation. The amendments provide that upon completion of an investigation 
the secretary to the department may publish any information in an investigation 
report he or she considers desirable to promote aviation safety. 

The amendments identify those persons-defined as "responsible 
persons"-who are required to report accidents, serious incidents and incidents 
to the director. These are essentially persons who have some involvement in the 
operation of an aircraft. Officers of CASA and AA who become aware of an 
accident, serious incident or incident are also required to report to the director. 

The amendments provide that the purpose of an investigation is to prevent 
the occurrence of other accidents, serious incidents and incidents and not to 
assign blame or liability. This reflects the statement of the objective of an 
investigation in Annex 13 of the Chicago convention. Many of the operative 
provisions of the amendments pick up definitions and standards from Annex 13. 

The director has the power to require persons to answer questions and 
produce documents, aircraft components or other things. However, the 
amendments provide that the answer to a question or the production of 
documents or aircraft components cannot be used in evidence against the person 
in criminal proceedings. The amendments make it clear that BASI investigators 
have a limited right to enter onto an accident site to secure wreckage and for the 
purposes of investigation. 

BASI investigators are also authorised to exercise investigation powers on 
private property if a magistrate issues a warrant. These powers of entry are tied 
to the production of formal identification. 

The amendments also provide limited protection from disclosure for those 
classes of records-defined as "air safety recordsm-that ICAO has identified as 
requiring protection for air safety investigation purposes. These records are not 
to be disclosed in civil proceedings unless a court determines that it is in the 
interests of justice to order disclosure having regard to the adverse domestic and 
international impact such action may have on that or any future investigations. 
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This essentially mirrors the test contained in Annex 13 to the Chicago 
Convention and is consistent with the practice adopted in other jurisdictions 
such as Canada, the UK and the USA. 

The government considers that by enhancing BASI's powers of investigation 
these amendments will significantly assist in ensuring the integrity and safety of 
Australia's civil aviation system. 

Bilateral Air Service Agreements - Code-Share Arrangements - 
Foreign Airlines 
O n  22 August 1995, in the House of  Representatives, the Minister for Transport, 
Mr Brereton, answered a question upon notice fi-om M r  Jull (Fadden, Liberal 
Party). The following is the text o f  the question and answer (House o f  
Representatives, Debates, vol203,  p 147): 

Mr Jull asked the Minister for Transport, upon notice, on 10 May 1995: 

(1) Which foreign airlines operate code-share arrangements for services to and 
from Australia with (a) Australian international and (b) other foreign carriers. 

(2) Which carriers with code-share arrangements do not use them on Australian 
services. 

Mr Brereton-The answer to the honourable member's question is as follows: 

(I)(a) The following foreign airlines operate code-share arrangement for services 
to and from Australia with Qantas: 

Air Caledonie International; Air New Zealand; Air Niugini; Air Pacific; Air 
Zimbabwe; American Airlines; Canadian Airlines International. 

No foreign airlines operate code-share on Ansett International's flights. 

(l)(b) The following foreign airlines operate code-share arrangement for services 
to and from Australia with other foreign airlines: 

Korean Air (code-shares on Air New Zealand flights) 

Air New Zealand (code-shares on Korean Air flights) 

Virgin Atlantic (code-shares on Malaysia Airlines flights) 

(2) The following designated foreign passenger airlines do not exercise code- 
share rights negotiated under Australia's bilateral air service agreement or 
arrangement with their home country: 

Aerolines Argentina; Gulf Air; Air China; Air France; Garuda; Merpati 
Nusantara Airlines; Sempati Air; Japan Airlines; All Nippon Airways; Malaysia 
Airlines; KLM Royal Dutch Airlines; Solomon Airlines; South Africa Airways; 
Eve Air; Mandarin Airlines; British Airways; Continental; Continental 
Micronesia; Northwest; United Airlines; Air Vanuatu 

Code share rights also exist under Australia's Air Services Agreement with 
Switzerland but are not designated airlines under that Agreement. 

Bilateral Air Services Agreements - Foreign Ownership of Airlines 
- Qantas Sale Amendment Bill 
On 3 0  May 1995, in the House o f  Representatives, the Minister for Finance, M r  
Beazley, gave the second reading speech explaining the Qantas Sale 
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Amendment Bill 1995. During the course of the speech, Mr Beazley said the 
following (House of Representatives, Debates, vol201, p 535): 

The government has announced that the public share offer for the 
Commonwealth's remaining 75 per cent equity in Qantas Airways Ltd will take 
place in the middle of 1995. The Qantas Sale Act 1992, which established the 
legislative and administrative framework for the sale, received royal assent on 21 
December 1992. Consistent with the conditions then prevailing in the aviation 
industry, the Qantas Sale Act imposed a limit of 35 per cent on the level of 
foreign ownership of Qantas. This was supported by a limitation on individual 
foreign holdings of 25 per cent, and a range of national interest provisions 
ensuring that Qantas's Australian status would be maintained. 

Following the 1993 amendments, the Air Navigation Act 1920 includes the 
same national interest provisions as the Qantas Sale Act, and requires that 
foreign airlines can hold no more than 25 per cent individually and 35 per cent 
in total of an Australian international airline other than Qantas. However, the Air 
Navigation Act imposes no overall limitation on holdings by foreigners other 
than foreign airlines, although if foreign holdings moved above 49 per cent, 
international carrier status may be challenged by Australia's bilateral aviation 
partners on the grounds that the carrier may no longer be seen as substantially 
Australian owned and controlled. 

The government believes it is desirable that Qantas should be subject to a 
similar foreign ownership regime as applies to Ansett and other potential 
Australian international airlines. Therefore, the government proposes in this bill 
to increase the overall foreign ownership limit for Qantas from 35 to 49 per cent 
and to restrict foreign airlines to holding no more than 25 per cent individually 
and 35 per cent in total of Qantas. The national interest provisions of the Qantas 
Sale Act would remain unchanged, as would the existing 25 per cent limit on 
individual holdings of foreigners. 

The government considers that all of its Australian ownership and control 
objectives for Qantas, as well as obligations under Australia's bilateral aviation 
treaties, would still be met under a higher foreign ownership limit. Placing 
Qantas in a similar position as applies to Ansett-and any other emerging 
Australian international airlines-will have no effect on Qantas's Australian 
status. That status is protected statutorily by the national interest provisions and 
the overall foreign ownership limit. 

Bilateral Air Services Arrangements - Australia and Hong Kong - 
Imposition of Conditions on Qantas 
On 20 April 1995, the Minister for Transport, Mr Brereton issued the following 
news release: 

The Australian Government today expressed great disappointed with Hong 
Kong's decision to restrict Qantas' Hong Kong-Bangkok and Hong Kong- 
Singapore services. 

The Federal Minister for Transport, Laurie Brereton, said today that Hong 
Kong had imposed a 50 per cent quota on the local traffic that Qantas can carry 
on each flight on these sectors from 1 July, 1995. 

Mr Brereton pointed out that there is nothing in the aviation arrangements 
between Hong Kong and Australia which allows Hong Kong to impose such a 
condition. 
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"The Australian Government remains utterly convinced that Qantas is 
operating within the letter and spirit of the air services arrangements," Mr 
Brereton said. 

"While the Government is prepared to consider holding further discussion 
with Hong Kong on this issue it is not helpful to go into talks with such a threat 
over the airline." 

In the circumstances, Australia intends to approve Cathay Pacific's current 
services to Australia only up to 30 June, 1995. 

On 14 December 1995, the Minister for Transport, Mr Brereton, issued the 
following news release: 

Australia has reached an agreement with Hong Kong over local traffic rights for 
Qantas services linking Singapore and Bangkok with Hong Kong, Federal 
Transport Minister Laurie Brereton announced today. 

The agreement formalising 'fifth freedom' rights-that is, rights from points 
other than Australia to and from Hong Kong-was signed in Hong Kong today 
by Australia's Consul General, Geoff Walsh. 

Mr Brereton said that agreement was reached ahead of the December 31 
deadline the two governments had set themselves. 

"While there will be some limits on the amount of fifth freedom traffic 
Qantas can carry, I am advised that these should not affect Qantas' current B767 
services which operate seven times a week on the Singapore-Hong Kong and 
Hong Kong-Bangkok sectors," Mr Brereton said. 

"Similarly, Qantas should not be affected if it takes up substantial unused 
rights which were agreed with Hong Kong in 1991, provided it does not 
introduce larger aircraft, such as B747s," he said. 

Mr Brereton said that further talks would be held over the next six months to 
negotiate arrangements to expand capacity on third and fourth freedom routes (ie 
Australia to Hong Kong) and to give the carriers greater commercial flexibility. 

At present Qantas, Ansett, and Cathay Pacific together operate around 50 
services a week between Australia and Hong Kong. 

"Today's agreement is a sound outcome both for Hong Kong and Australia 
and I personally thank my counterpart, Gordon Siu for his efforts," Mr Brereton 
said. 

Air Services Agreement - Australia and South Africa - Signature 
On 18 July 1995, the Minister for Transport, Mr Brereton, issued the following 
news release: 

The Australian Government has cemented its air services arrangements with the 
Republic of South Africa following the signing of an Air Services Agreement 
between the two countries, Minister for Transport, Laurie Brereton, said. 

Mr Brereton signed the agreement following a meeting in Pretoria, South 
Africa, today with South Africa's Minister for Transport, Mr Mac Maharaj. 

"The agreement formalises air services arrangements for flights between 
South Africa and Australia," Mr Brereton said. 

"Since the lifting of the embargo on air links between the two countries in 
December 1991, the Australian and South African Governments have 
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successfully completed two rounds of air services negotiations culminating in 
today's agreement." 

The existing arrangements entitle Qantas and South African Airways to 
operate up to three weekly Boeing 747 services each on the route Qantas 
currently operates two services per week to Johannesburg and will add a third 
service in November this year, operating through Harare in Zimbabwe on the 
return leg. 

Mr Brereton said there was evidence of strong growth on the existing 
services. In the year ended April 1995 traffic between the two countries grew by 
17% to 104,000 passengers per year. 

"Since the establishment of South Africa's new Government there have been 
positive steps taken to encourage trade and investment along with steady 
progress in broadening the bilateral relationship with Australia," Mr Brereton 
said 

"Australia is well positioned to take advantage of the emerging opportunities 
in South Africa which include the potential growth of South Africa as a stop 
over for passengers flying between Australia and Europe. 

"Improved air links between our two countries will further assist the 
development of the relationship." 

Air Services Agreement - Australia and Vietnam - Signature 
On 3 1 July 1995, the Minister for Transport, Mr Brereton, issued the following 
news release: 

The Minister for Transport, Mr Laurie Brereton, and the Vietnamese Chairman 
of the State Committee for Co-operation and Development, Mr Dau Ngoc Xuan, 
signed an air services agreement between Australia and Vietnam in Canberra 
today. 

The signing took place in the presence of the General Secretary of the 
Communist Party of Vietnam, Mr Do Muoi, and the Prime Minister, Mr 
Keating. 

"The new arrangements put air services between Australia and Vietnam on a 
firm footing and will allow the airlines to look to the long term development of 
travel between the two countries," Mr Brereton said. 

The arrangements allow for the immediate commencement of weekly 
scheduled services by the airline of each country. Qantas and Vietnam Airlines 
have been operating weekly charter flights between Sydney, Melbourne and Ho 
Chi Minh City and will now be able to operate these as scheduled services. 

The airlines will be able to increase their services to two a week from 
November 1995, expanding to three from November 1996. 

The numbers of people travelling between the two countries increased by 
23% to 77,000 people during 1994, building on an average annual growth rate of 
41% between 1990 and 1993. 

"The signing of this agreement comes at a time when Vietnam is assuming 
an increasingly important role in our region and has just been accepted into the 
Association of South East Asian Nations (ASEAN)," Mr Brereton said. 
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"It represents a major step forward in our bilateral relations and is an 
indication of the growing business, trade, tourism and people to people links 
between Australia and Vietnam." 

Rocket Launches from Australia - International Obligations - 
Question of Violation 
On 8 February 1995, the Minister for Small Business, Customs and 
Construction, Senator Schacht, was asked a question without notice by Senator 
Zakharov (Vic, ALP), concerning the launch o f  rockets from Australia. The 
following are extracts from the answer given in response by Senator Schacht 
(Senate, Debates, vol 169, p 722): 

. . . the Australian Space Office and the Australian Space Council have presented 
a report to the government outlining the possibility of launching from Australia 
certain types of rockets on a commercial basis and involving Australian industry. 
This was part of their five-year program which they presented to the government 
in accordance with legislation carried by this parliament with support from both 
sides. 

As part of those discussions by the Australian Space Office, Russian 
interests-in particular, two Russian companies: STC Complex and 
Energomash, a Russian rocket producer and a Russian rocket engineer 
manufacturer respectively-have indicated strong interest in looking at 
Australia's capability to launch rockets, particularly in view of the open space 
we have and our geographical position in the world, to see whether there would 
be suitable opportunities with which they would like to be involved. They have 
indicated that they have access to many rockets that have been now made 
available because of the nuclear disarmament treaties that Russia has signed with 
the United States and that some of those rockets can now be used for peaceful 
purposes. 

As a result of that indication, the Australian Space Office and Space Council 
will be conducting a study with the Russians about the possibility of having 
these rockets launched from Australia. That study will be done in conjunction 
with an industry reference group from Australia so that Australian industry is 
fully able to participate in any such program that may eventuate. I emphasise that 
this whole process will be led and controlled by the Australian Space Ofice and 
nothing will be entered into unless Australia's sovereignty and Australia's 
international obligations are fully met and there is no compromise to them . . . 

The above answer t o  the question concerning Russian rocket launches followed 
fi-om the media release issued on 2 February 1995, by the Minister for Small 
Business, Customs and Construction, Senator Schacht. Extracts fi-om the release 
follow: 

Senator Chris Schacht, the Federal Minister for Construction and Minister 
responsible for the Australian Space Program, today slammed Opposition claims 
of threats to ASEAN peace stability as reprehensible. 

Senator Schacht labelled the claims ... of potential threat to relations 
between Australia and Asia, and contravention of our international obligations 
under the MTCR Agreement as a complete and mischievous fabrication. 

" . . . the facts are that the Australian Space Office is to conduct studies on 
the possibility of launching Russian START space vehicles from Australia." 
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"I would stress there is no launch imminent, or site chosen for such a 
launch," Senator Schacht said. 

The Minister said the START space launch vehicles are not missiles, and 
would be used to launch satellites for peaceful purposes such as communications 
and earth observation. The launch vehicles are derived from ICBMs, the 
numbers of which must be reduced under Russia's treaty obligations with the 
us ... 

Senator Schacht said it is quite correct that under present treaty obligations 
Russian interests would be involved in all phases of any launch . . . 

"Should these studies show the launch proposal to be feasible, commercially 
viable and beneficial to Australian industry, decisions would then be taken as to 
whether to proceed." 

"Any such decisions would be taken in the light of and consistent with our 
non-proliferation and other international obligations," he said. .. 




