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In this edition of the Year Book of International Law we present 
two reviews of the English translation of The Charter of the 
United Nation 's: A Commentary, edited by Bruno Simma; one by 
Professor Martti Koskenniemi and the other by Professor Don 
Greig. This is a landmark work, an article by article commentary 
on the Charter by some sixty German speaking authors. The 
reviewers confirm the contribution of this work to international 
legal scholarship. 





The Charter of the United Nations: A Commentary 

Edited by Bruno Simma 
(Oxford University Press, 1994, xlix and 1258 pp) 

The compilation and publication of a comprehensive, article-by-article 
commentary is the jurist's supreme compliment to a code's legal significance. It 
is also an act of writing a new normative reality into existence; a performance 
that brings about a legal order and a system where previously there existed only 
a text and a memory of its inception. A legal order is always a reflection of the 
jurists' imagination. In this vein, successive generations of international lawyers 
have tried to capture diplomatic texts and practices as a working legal system in 
the image of the domestic State. Over sixty years ago, this feat was performed 
by Hersch Lauterpacht by the use of analogy and general principles of law in his 
The Function of Law in the International Community (1933). Where the 
Covenant failed to provide a credible focus for constructive imagination, the 
Charter - despite the "realism" that was supposed to characterise it - was 
immediately subjected to a constitutionalist understanding by that other 
Viennese jurist, Hans Kelsen, in his The Law of the United Nations (195 1). Ever 
since, the continental style of constitutional formalism has formed the dominant 
perspective from which to understand the legal meaning of the Charter. 

The present Commentary, edited by Bruno Simma (a German member of the 
International Law Commission, although like the other two, educated in 
Vienna), and consisting of contributions by 59 other German-speaking 
international lawyers is a worthy successor to this tradition of continental 
formalism, the colonisation of universalist imagination by the strictures of 
textuality and public law interpretation. Here the Charter appears as (and is 
repeatedly stated to be) a world constitution and administrative law, an object of 
extreme moment and seriousness, a comprehensive, functionally rational and 
progressive monument of post-war diplomacy. The Commentary reconstructs 
the United Nations in a conventional way as the supreme product of a 
managerial reason, put to the service of world peace. The Commentary is, in 
fact, the most ambitious effort to date by international lawyers to represent the 
United Nations as the fulfilment of the modernist wish to find a single, 
comprehensive, and consistent point of view on the political organisation of 
humankind. 

The Commentary is a "revised and updated version" of a German original, 
published in 1991 as Charta der Vereinten Nationen: Kommentar (Beck 
Verlag). It has an established and well-deserved reputation as an accessible and 
reliable manual on any thinkable problem connected with United Nations law. 
In my previous work at the Finnish Ministry for Foreign Affairs I found the 
German version very useful in writing legal opinions on various United Nations 
matters. At the University, I have now taken the habit of recommending students 
writing papers on a United Nations topic to start with the Commentary. 
Together with its companion volume, Professor Rudiger Wolfrum's Handbuch 
Vereinte Nationen (1991), (published in English as United Nations: Law, 
Policies and Practice by Beclv'Nihoff in 1995 and organised as an 
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encyclopaedia of articles on special problems connected with the organisation) 
it provides an excellent starting-point for any study of a United Nations topic, 
particularly if one is keen to find the perspective of the United Nations itself or 
that of the Western legal establishment. 

The fact that the Commentary is a work of exclusively German scholars is a 
tribute to the industry and quality of German international law scholarship.' 
Indeed, this type of Commentary could probably not have come from any other 
source. More "scholarly" than the classic, historically oriented work by 
Goodrich-Hambro-Simons and more "rigorous" and internally consistent than 
the Commentary by Cot-Pellet, it does not lend itself to a cover-to-cover 
reading. More a manual than a treatise, it is something to work with, not to use 
as a stimulating companion by the fireplace. Though the commentaries of 
individual articles do form a stylistically and, as far as I could tell, substantially 
coherent whole, the authors have not attempted to defend any one thesis or set 
up any one particular perspective on the organisation. The result is a massive 
amount of information, arranged in the form of eclectic commentaries that do 
give a good picture of the application of individual articles but fall short of 
providing a response to "ultimate questions" about the organisation. Is the idea 
of universal political integration under a "United Nations" still credible? Does 
the United Nations' intergovernmental ethos still provide a useful basis for 
reformist internationalism? Perhaps such questions do not easily fit into a 
collective work such as this. One would hope, however, that now this work has 
been completed, the international law community can finally let go of its 
implicit commitment to the moral rationality of diplomacy as the management of 
the world. 

The German background of the book is reflected in the sometimes quite 
marked predominance of German literature sources. For example, the 
bibliographical references under "sovereignty" in Article 2(1) lists 28 titles of 
which 25 are in German. Reference to the Vienna Convention on the Law of 
Treaties is to the version published in the Bundesgesetzblatt (p 751). The 
manner of distinguishing between legal "rules" and "principles" (p 73) mirrors 
German Rechtstheorie rather than the more familiar Anglo-American debate 
associated with the work of Ronald Dworkin. However, none of this detracts 
from the value of the book. To the contrary, it adds a welcome "local" touch that 
makes it refieshingly different from standard Anglo-American or French 
scholarship on the United Nations, while simultaneously reminding us that the 
quest for the "view from nowhere" remains unfulfilled. 

This is visible also in the book's substance. However, the argument about 
the "enemy State clause" having become obsolete after the admission of former 
enemies in the United Nations (for example, pp 100, 74042, 1154) is surely not 
an incident of any narrow chauvinism. The view is widespread within the United 
Nations, although an official endorsement of it is still lacking. The discussion of 

1 In his preface, Simma elegantly (and conclusively) dismisses the potential 
objections of purists of English language by an implicit appeal to the reader's 
sense of humour and the nature of the English used in the UN. Whatever German 
idiosyncrasies remain in the text, I found the Commentary's English infinitely 
better than that of standard UN documents. 



Book Reviews 229 

the "German problem" and of reunification by Ress under Articles 53 and 107 is 
very informative and useful. The only real problem I had was with the Chapter 
on "History" by Grewe. For this not only omitted to mention Germany's role in 
the demise of the League and as the principal aggressor in the Second World 
War but made no mention of Germany at all (in contrast to referring to Japan's 
attack on Pearl Harbor). It explained American predominance in designing the 
organisation as a result of "European nations" having been "much too busy 
coping with the acute needs and challenges of the war" (p 3) - as if the war had 
just "happened" to Europeans, united in their defence against some unknown 
intruder. Intentional or not, the book (especially a German book) could have 
done without this kind of reactionary history. 

The Commentary participates in a well-rehearsed genre of juristic writing. 
The article by article approach reassures the reader of comprehensiveness and 
internal consistency. The text under individual articles is geared towards 
normative closure: legislative background, textual analysis, application and 
conclusions. Textual hierarchies are indicated by the choice of print (such as: 
bold, normal, and italicised) in a fashion to suggest that though formally distinct, 
the articles and the commentaries inhabit the same normative space. The 
arrangement casts the commentaries in a position well beyond mere "doctrinal 
opinion". The numbering of the paragraphs of each commentary follows the 
official practice used to distinguish between the paragraphs of the articles 
themselves, strengthening the impression of the seriousness and reliability of the 
totality of the text, and the seemingly natural flow of authority from the text of 
the Charter to that of the commentary. 

The discussion of each article is preceded by its text, a table of contents for 
the discussion of that article and a select bibliography (though sometimes the 
bibliography covers several related articles). The commentaries on individual 
articles can be divided into two classes: the more formal ones in which the 
textual approach is predominant and the more "policy-oriented" ones that 
contain (sometimes very) detailed overviews of the practice of United Nations 
organs. I for one found the latter articles generally more interesting, perhaps 
because of my intuitive sense of trying to assess their usefulness for the 
practising lawyer writing an opinion at great haste to somebody involved in an 
interpretive problem - that somebody being usually easier to convince by 
"what was done last year" than by a (however sophisticated) point about textual 
sense. 

As examples of commentaries highly useful in this practical way, still 
amounting to small treatises on their subject-matters, mention could be made of 
those by Ermacora on Article 2(7), Gottelmann on Article 8, Ziegler, Rohde, 
Brokelmann and Khan on Article 20, Simma and Brunner on Article 27, Bothe 
on Peace-Keeping, Hummer and Schweitzer on Article 52, Ress on Article 53, 
Schreuer on Article 100 and Gbttelmann on 101. Likewise, the commentary by 
Rausching on Chapter XI11 of the Charter (Trusteeship System) with its review 
of the termination of trusteeship agreements (pp 94547) forms a definitive 
statement of United Nations practice in this matter. Mosler's 40 page review of 
Articles 92-96 on the International Court of Justice is a conventional discussion 
of the practice and procedure of the Court that avoids dealing with the criticisms 
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that focus on the Court's statist and conservative character and shuns from 
speculating about its future - a faithful reflection of its subject-matter by one of 
Europe's best experts on the Court, in other words. Finally, I wish to note that I 
especially enjoyed the seriousness with which the commentaries on the 
"Miscellaneous Provisions" had been written; those often forgotten, non- 
classifiable but important articles that speak about the registration of treaties 
(p 102) and the legal capacity of the organisation and its privileges and 
immunities (pp 104-05). 

The Commentary is a comprehensive work of interpretation. Hence, it is 
perhaps no surprise that its general outlook is formal, even formalistic (as 
suggested already in the introductory essay by Ress on the interpretation of the 
Charter). Textual analysis is often extremely detailed, reviewing the semantics 
of each expression used in the relevant Article. As a representative example, the 
discussion of Article 14 on the Assembly's competence to "recommend 
measures for the peaceful adjustment of any situation" focuses on each 
expression ("measure", "adjustment", "situation") separately (compare also the 
interpretation of the various terms in Article 52 at pp 691-98). Some essays (for 
instance that by Bleckmann on Article 2(1)) smacked of Begrrffsjurisprudenz, 
rehearsing familiar or predictable interpretive contrasts and conceptual 
operations that have, over the years, given rise to endless juristic controversy. 

Formalism seems most unsatisfactory in relation to the provisions dealing 
with the Security Council. Delbruck's commentary on Articles 24 and 25 suffers 
fkom the author's wish to fix the priority of one interpretation over others in an 
area that remains a terrain for political controversy. A textual scrutiny is simply 
powerless to fix, for instance, to what extent Member States may scrutinise the 
conformity of Council acts with the Charter (pp 413-15). Here diplomatic 
necessity will continue to dictate applicable justifications. Likewise, an attempt 
to clear the disagreements on Security Council Resolution 67811990 (the "use of 
force" in Iraq) or Security Council Resolution 68811991 ("safe havens" for the 
Kurds) by an interpretation of their texts (p 4 17) is completely at odds with the 
drafting history of those resolutions and the general disregard with which texts 
are treated in the practice of the political organs (and particularly the Council). 
In regard to the Charter's use of force provisions, legal imagination remains, for 
the moment, unable to create a clear and sharp-edged normative reality. The 
language of the Charter is dry and sparse: the use of force is prohibited with the 
exception of self-defence and collective action decided by the Council. As 
Barbara Stark has recently pointed out, an attempt to aim deeper into some 
substantive goal of the organisation to fix the meaning of that provision would 
only obscure the fact that it remains for States to agree on what the rule should 
mean. Instead of a prophet, the jurist could be a writer. A refusal to find hidden 
meanings here is perfectly compatible with the aim to construct - or perhaps to 
L're~eal" - a sense that could resonate with our personal or collective 
experience.:! It could not pretend to a higher veracity than that - but would that 
really be such a mean feat? 

2 Stark B, "What We Talk About When We Talk About War" (1996) 32 Stanford 
Journal of International Law 91 at 118-20: Book Review Essay on Ehrlich T and 
O'Connell, ME International Law and the Use ofForce (1993). 
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A similar problem surfaces in Frowein's commentary on Articles 39-42. To 
argue that the "most important limitation on article 4 1 is that it may not involve 
the use of armed force" (Article 4 1, p 624) is of course true as far as the literal 
meaning of that provision is concerned. However, as the conditions for the 
application of military force under Article 42 are identical with the application 
of (merely) economic constraint under Article 41 (namely the presence of the 
criteria in Article 39), the distinction fails to implicate normative difference. If 
the (very broad) conditions of Article 39 are present, then the Council has full 
discretion. Any interest in pinpointing a specific article (4014 1/42) as the "legal 
basis" of its action serves then merely the modest purpose of post hoc 
classification of whatever it happened to choose, but not as an indication of any 
limit on that "choice". The difficult problem is, of course, how to construe a 
credible argument for a limitation of Council discretion in the first place - a 
task for which a textual or even a contextual or historical approach (such as the 
one adopted in the Commentary) is not sufficient. 

To some extent the authors have been forced to choose their approach on the 
basis of available materials. Thus it is understandable that the discussion on the 
control of armaments (Article 26) by Schutz contains eight pages of legislative 
history and textual or systemic analysis, while a review of practice can be 
dispensed in one and a half pages. The contrary is of course the case with 
articles on which a much more imposing practice has been built than the text 
would indicate - as is clear from Partsch's discussion of Article 55(c), for 
instance. 

The Commentary's perspective is that of the United Nations insider, the 
diplomat posted to Geneva or New York or the professor having participated 
over the years in a number of United Nations activities. This accounts for the 
intuitive familiarity of its arguments, the immediate sense of relevance it 
conveys to someone well-versed in the United Nations' metropolitan 
professional culture. I can only regret I did not have this book (or its German- 
language predecessor) available during a posting at the Finnish Permanent 
Mission in New York at the turn of the decade. It would have functioned as an 
excellent introduction to the legal language and practices of United Nations 
organs. It follows also, that the Commentary - like the United Nations - is 
sometimes blissfully ignorant of the existence of an external world. How else 
could one claim that the General Assembly is "the world's most important 
political discussion forum" (Article 9, p 218; Article 10, p 227)? The place of 
the United Nations in the international world, its relationship with the Bretton 
Woods institutions, the G7 or regional organisations such as the European 
Union, are not treated. Nor is the member State's perspective highlighted in any 
consistent way. Apart from the reference under Article 104 to the 
implementation of the United Nations' legal personality in the United States, 
Britain and Germany, there is no account of the national implementation of 
United Nations law. The application of economic sanctions would have merited 
a larger discussion that is presently contained under Article 41 (paras 13-14). 

The insider approach has also meant that the Commentary sometimes seems 
constrained by a wish to remain non-political and "merely technical". For 
example, the otherwise expert discussion of the inexhaustible reform of the 
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economic and social sector (Lagoni, Article 62, especially pp 847-50) 
sometimes flips into a listing of the resolutions and bodies that have dealt with 
the issue. Technical detail and repetition of the meaningless language of 
resolutions takes the place of analysis. Sentences such as "Recognizing the great 
importance of the economic and social sectors to member states, and taking into 
account that they 'are also without doubt the most complex and varied area of 
the United Nations activities', the Group of 18 recommended, inter alia, to 
undertake a careful and in-depth study of the intergovernmental structure in the 
economic and social fields" (pp 84849)  do not tackle the problem but are an 
intrinsic part of it. The Commentary's basic formalism may have prevented 
contributors from analysing the causes of the apparent impossibility of 
ECOSOC reform, or of the interests pushing in different directions. 

The Commentary treads a careful, even a conservative path when it deals 
with issues of controversy within the United Nations system. It avoids an 
"extensive interpretation" of gender equality, leaving it "for the member states 
themselves to decide" if they wish to include women as their representatives in 
various United Nations bodies (Article 8, pp 209, 215-16). It is sceptical about 
the legal effect of General Assembly resolutions (Article 10, pp 237-40) and it 
follows "Western views" on the effect of arrears in payments on voting rights 
(Article 19, p 335). The relationship between the Security Council and the 
International Court is dealt with by the anti-climactic if not question-begging 
argument that there is no real conflict inasmuch as each exercises its 
competence independently of the other (Delbruck on Article 24, p 403 and 
Mosler on Article 92, pp 990-91). To say that they should nevertheless "take 
into account" each other's actions seems a timid apology by a legal conscience 
disturbed by its silent deferral to dominant power. Apart from Schreuer's 
remarks on governmental influence in the appointment of the members of the 
Secretariat (Article 100) the Commentary rarely resorts to criticism and when it 
does, it does this in diplomatic terms and focusing on technical problems on 
which it is politically correct within the organisation to do so (for example, 
proliferation of organs and administrative inertia, Article 22, p 391, the 
irrelevance of many reports of the organisation, Article 15, p 293, the increase 
of the importance of Security Council informal consultations at the expense of 
the meaningfulness of formal meetings, Article 31, pp 49445).  As a further 
example, Fleischauer's discussion of Article 13 conveys no sense of the 
prevailing frustration regarding United Nations codification activities and the 
output of the International Law Commission and the Sixth Committee. To hold 
the record here as "an impressive one" is to neglect the degree to which many 
codifications (for example, those on State succession) have failed to attain a 
large degree of acceptance and the unease with which the ongoing projects on 
immunities, State responsibility, international liability and the "draft code of 
offences" are being treated by the international community at large. 

Perhaps a work entitIed "Commentary" is bound to be more in the nature of 
construction and celebration than critique. It condenses a huge amount of 
information into a constitutional facade for one aspect of multilateral diplomacy. 
As such, it remains invaluable as an explanation and a work of reference for 
those whose daily activities are portrayed therein. Some of the individual 
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commentaries are inevitably more interesting than others but on the whole the 
editors have succeeded in guaranteeing a uniform style and quality. A 
monumental work in constitutional formalism, the Commentary has no serious 
rival today and is bound to remain the leading legal work on the United Nations 
for a long time. One is, however, left wondering to what extent our received 
image of the United Nations as a world government, always reaffirmed in our 
public denial of it, and openly celebrated by the Commentary, will be able to 
survive until the organisation's hundredth birthday. It is to be hoped that the 
Commentary will also provoke lawyers to analyse the relationship between 
United Nations diplomacy and public international law scholarship, the extent to 
which the two depend on each other in their search for normative authority and 
in the limits they set for what it seems possible to imagine within them. 

Martti Koskenniemi 

UNIVERSITY OF HELSINKI 

The Charter of the United Nations: A Commentary 

Edited by Bruno Simma 
(Oxford University Press, 1994, xlix and 1258 pp) 

This book is the product of the work of sixty authors from Germany, Austria and 
Switzerland originally published in German in 1991 and revised and updated in 
English as "a birthday present of the German-speaking international legal 
profession to the United Nations at the occasion of its 50th anniversary in 1995, 
and a contribution to the UN Decade of International Law" (p vii). 

After a brief historical introduction to the groundwork for the design and 
drafting of the Charter and to the phases of its operation over the past half 
century, the introduction concludes with a discussion of the rules of treaty 
interpretation in their application to the Charter. There is some unevenness in 
the content. To take an obvious example, it is possible to justify the 
International Court's treatment of the practice of permanent member abstention 
in the Security Council on the basis of modification or of interpretati0n.l The 
Court itself gave no indication of which ground it preferred. Nevertheless, the 
text of the Commentary asserts (p 41) that "the ICJ went beyond the ordinary 
meaning of the term", thus exceeding "the scope of treaty interpretation" and 
entering "the field of implied modification". On the previous page, however, 
reference is made to Judge Dillard's separate opinion which did explain how the 
decision on this point could be explained as a matter of interpretation. Indeed 
note 139 quotes a passage from the Opinion, that "the subsequent conduct of the 
parties is clearly a legitimate method of giving meaning to the Article in 
accordance with the expectations of the parties, including, in particular, the 

1 Legal Consequences for States of the Continued Presence of South Africa in 
Namibia (South West Africa) notwithstanding Security Council Resolution 276 
(1970), Advisory Opinion, ICJ Rep 1971, p 16 at 22. 
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permanent  member^",^ which is patently dealing with the matter as one of 
interpretation, not modification. 

A similar example is provided by the treatment of Judge Spender's separate 
opinion in the Expenses case.3 At one point (p 39) the text reads: 

this jurisprudence [dealing with the subsequent practice of parties to a treaty] 
may only cautiously be transferred to the practice of UN organs. Judge Spender 
had good reason to question whether the practice of member States may really be 
compared with that of UN organs. 

Although this comment was related, in the text, to practice as a guide to 
"original intent", it nevertheless sits uneasily with the later observation (p 41): 

The criticism by Judge Spender regarding the consideration of organ practice 
within the framework of interpretation, because of the alleged incomparability of 
member-state practice with that of the UN organs, may perhaps be explained as a 
misunderstanding. 

These are minor quibbles which should not be allowed to detract from what is 
an information packed survey of the rules of treaty interpretation as they 
impinge upon the Charter. The present reviewer enjoyed reading what the 
editors (authors) had to say and in particular the discussion of "Problems of 
Interpretation in the Case of Several Authentic-Language Texts" (pp 32-35). 

The preamble to a treaty figures in the general principle of interpretation 
contained in Article 3 1 of the Vienna Convention on the Law of Treaties 1969. 
A treaty is to be interpreted in accordance with the ordinary meaning to be given 
to its terms "in their context", and the context comprises inter alia "the text, 
including its preamble". Nevertheless, as the Commentary points out, after 
examining the influences on the drafting of the Preamble of the Charter, "the 
impact of the Preamble upon decisions of United Nations organs has been quite 
minimal" (p 48). 

The opening remark concerning Article 1 of the Charter suffers from the 
same unevenness to which reference has already been made: "the 'Purposes and 
Principles' are merely designed to provide a guide for the conduct of the UN 
organs in a fairly flexible manner" (p 50). While it may be true that the Purposes 
set out in Article 1 are primarily exhortations of a political nature, the same 
cannot be said of the Principles contained in Article 2. Indeed the Commentary 
admits that "Art. 2 has considerable significance of its own, compared to Art. 1, 
the decisive difference between the two provisions being that Art. 1 does not 
give rise to a direct right or obligation, neither for the Organisation nor for the 
member States" (p 73). 

A different version of the relationship between, or should one say the status 
of, these two provisions is given (p 57) in the context of Article l(2) which 
includes amongst the Purposes to "develop friendly relations among nations 
based on respect for the principle of equal rights and self-determination of 
peoples". Sensibly, the editors (authors) give self-determination a section to 

2 Ibid, at 153 .  
3 Certain Expenses ofthe United Nations (Article 17, paragraph 2, of the Charter), 

Advisory Opinion, ICJ Rep 1962, p 151 at 191. 
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itself, following a consideration of Article 1 as a whole. Even if one accepts that 
Article l(2) began life as no more than a political purpose, it would be difficult 
to deny that it developed into a legal principle (certainly in the decolonisation 
area), or, as the Commentary explains, "the subsequent practice of the UN 
organs and its members confms  the legally binding character of the right of 
self-determination" (p 57). While this view is clearly justifiable, the 
Commentary is not consistent, because it goes on to assert that Article 1 itself 
"confirms the legal nature of the right" (pp 57-58). However, as the 
Commentary points out (p 58) ,  the distinction between purposes and principles 
is not maintained in the Charter because Article 55 requires the United Nations 
to promote certain economic and social objectives in order to create "conditions 
of stability and well-being which are necessary for peaceful and friendly 
relations among nations based on respect for the principle of equal rights and 
self-determination of peoples".4 

The role of Article 73 of the Charter in this context has become a matter of 
disagreement. In relation to its discussion of Article 1(2), the Commentary 
suggests that "Arts 73 and 74 lack any legal significance" in regard to self- 
determination and are "of only historical significance" (p 60). While it is true 
that Article 73 only envisaged self-government and not self-determination as 
independent States for non-trusteeship territories (and therefore was, "to a 
certain extent, at variance with Art. l(2)" (p 924)), when dealing with Article 73 
the Commentary is more assertive of the importance of Chapter XI as containing 
international obligations and, more significantly, in making "the way in which 
non-self-governing territories are administered . . . a matter of international 
concern" (p 925). 

The idea that Principles, unlike Purposes, constitute legal, and not just 
political, prescriptions is borne out by the wording of Article 2 which requires 
the Organisation and its Members to "act in accordance with the following 
Principles". While it is true that Principles 2-7 are expressed in obligatory terms 
as to what members or the United Nations shall or shall not do, Principle 1 is an 
exception being no more than a statement that the "Organisation is based on the 
principle of the sovereign equality of all its Members". As the Commentary 
observes, interpreting this provision "raises unusual difficulties" (p 78). 
However, the position is not clarified by the lengthy discussion which follows of 
the (decreasing) significance of sovereignty in the relations of States (pp 80-87) 
and of the equality of States (pp 87-89). Rather curiously this is provided in 
preference to information about the origins of the formulation in the Four-Power 
Declaration of 1943 and its subsequent history. 

An explanation of the sovereign equality principle is provided in connection 
with Article 2(2) whereby all members, "in order to ensure to all of them the 
rights and benefits resulting from membership, shall fulfil in good faith the 
obligations assumed by them in accordance with the present Charter". 
According to the Commentary, the official report of Committee I at San 
Francisco made clear that, while "each state enjoyed the rights inherent in full 

4 Emphasis supplied. 
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sovereignty, each member was, on the other hand, required to comply faithfully 
with international duties and obligations", the good faith clause being "intended 
to blunt the principle of sovereignty" (p 92). 

By Article 2(3), all members of the United Nations "shall settle their 
international disputes by peaceful means in such a manner that international 
peace and security, and justice, are not endangered". In light of the ban on the 
use of force in Article 2(4), "the principle of the peaceful settlement of disputes 
occupies a pivotal position" (p 99). Nevertheless, there are obvious problems 
with this provision. Whereas Article 33(1) requires States to "seek" a solution to 
their disputes by peaceful means of their own choice, Article 2(3) appears to 
require them to "settle their international disputes" by such means. In other 
words, a failure to achieve this result would amount to a breach of the obligation 
contained in that provision. 

There are two approaches possible to explaining the wording of Article 2(3) 
which cannot mean what it appears to demand of member States. If it does 
impose a legal duty then it can only oblige States "to strive for the resolution of 
a dispute existing between themselves only to the best of their abilities. There is 
no obligation to reach a specific result" (p 101). The Commentary does not 
explain why it adopts that interpretation. In that formulation it is surplusage as 
the same outcome is achieved more specifically by Article 33(1). The alternative 
explanation, that the Principles contained in Article 2 are primarily political 
intentions to which parties to the Charter subscribe, though preferable as a 
matter of interpretation, is not canvassed. Admittedly, this approach would give 
rise to problems if applied to Article 2(4), but more of that shortly. 

The Commentary is not too comfortable in dealing with the issue of whether 
the obligation extends to all disputes or only to those having "a certain degree of 
gravity" (p 104). While the reference in Article 2(3) to the settling of the dispute 
being "in such a manner that international peace and security ... are not 
endangered" would seem to be directed at the terms of settlement, this wording 
must have broader significance. It is plausible, therefore, to regard Article 2(3) 
as extending to disputes other than those covered by Article 33(1) and to 
encompass those referred to in Article l(1) which "might lead to a breach of the 
peace". Certainly it was Hutchinson's view that Article 2(3) also covers "those 
disputes which are apt to impede the establishment or disrupt the maintenance of 
friendly, good neighbourly and cooperative relations between the d i ~ ~ u t a n t s " . ~  

It is possible to read the principles contained in Article 2 as more in the 
nature of inchoate obligations, as principles to guide conduct which subsequent 
practice can, or has, converted into legal or binding obligations. That practice 
has made clear (1) that Article 2(3) does not require disputes to be settled, but 
only that the attempt should be made to settle them; and (2) that Article 2(3) 
goes beyond Article 33(1), though the range of disputes it covers, while still 
relatively limited, is open to future expansion. 

The same approach is relevant to the role of Article 2(4) of the Charter. It is 
a very wide provision requiring member States to "refrain in their international 

5 Hutchinson DN, "The Material Scope of the Obligation under the Charter to take 
Action to Settle International Disputes" (1993) 14 Aust YBIL 1 at 121. 
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relations from the threat or use of force against the territorial integrity or 
political independence of any State, or in any other manner inconsistent with the 
Purposes of the United Nations". To put it bluntly, this proscription does not 
make a great deal of sense, linked as it is by this last phrase, to Article 1 and the 
various purposes therein proclaimed. Even if it is limited to paragraph 1 of that 
Article, there is an obvious discrepancy between the "threats to the peace", "acts 
of aggression" and "other breaches of the peace" against which it is the purpose 
of the United Nations to take collective action, and refraining from "the threat or 
use of force against the territorial integrity and political independence of any 
State". The same discordance exists of course between Article 2(4) and Article 
39 which imposes a duty on the Security Council, in pursuance of the purpose 
contained in Article 1(1), to determine "the existence of any threat to the peace, 
breach of the peace, or act of aggression", and to take measures to maintain or 
restore international peace and security. 

As with Article 2(3), it is possible to give Article 2(4) a variety of differing 
interpretations. There is at least one decisive reason for rejecting the proposition 
that it was not intended to be anything more than a political testament, leaving it 
to other provisions to give legal effect to the principle. If the Kellogg-Briand 
Pact 1928 did give rise to a legally binding commitment to outlaw war (see 
pp 1 10-1 l), the wording of Article 2(4) was demonstrably more appropriate to 
constitute a legal commitment. However, if any doubt existed as to the 
significance of the provision (that is, should the primary emphasis be on Articles 
1.1 and 39?), the doubt was removed by the predominant role ascribed to it in 
theory and in practice (pp 1 1 1- 12). 

As to the interpretation to be placed upon the "force" (or threat thereof) 
which is the subject of the prohibition, the Commentary limits it to military 
force (p 112), thus excluding from its compass "physical force of a non-military 
nature" (p 113). Otherwise Article 2(4) has been "interpreted broadly" to refer 
to "indirect force" which covers "the participation of one state in the use of 
force by another state (for example, by allowing parts of its own territory to be 
used for violent acts against a third state), as well as . . . a state's participation in 
the use of force by unofficial bands organised in a military manner, such as 
irregulars, mercenaries, or rebels" (ibid). The reasons for the increasing use of 
such indirect means of achieving political objectives are well summarised 
(p 114). Even so, as the Commentary admits, "it is still unclear what degree of 
participation in acts of violence committed by militarily organised groups can be 
said to constitute 'force' within the meaning of Art. 2(4)" (ibid). 

There are some quibbles that could be raised. Should the term "violence" be 
introduced into a text in English, or is it too open-ended? With regard to the 
passage quoted at the end of the last paragraph, it would seem that the "acts of 
violence" undoubtedly constitute "force": it is more a question of whether the 
degree of participation renders the State concerned responsible for the acts in 
question. Be that as it may, the uncertainty is in part due to the Nicaragua 

a point convincingly made by the Commentary (p 1 15). 

6 Military and Paramilitary Activities in and against Nicaragua (Nicaragua 
v United States ofAmerica), Merits, Judgment, ICJ Rep 1986, p 14. 
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There is a wealth of material dealt with or referred to in the rest of the 
discussion of Article 2(4). Of particular interest is the treatment of the issue of 
Article 2(4) as customary international law. The Commentary is critical of the 
Court's treatment of discordant practice in the Nicaragua case (p 126). While 
the criticism is deserved, it is difficult to avoid the feeling that it is the wrong 
criticism. The real problem lies with the Court's contortions with and of State 
practice and opinio juris. If States consistently assert (articulate) the existence of 
a particular rule, there is no reason why that rule should not be accepted as 
representing the law. It is as much "practice" as the acts of States which are 
apparently inconsistent with the norm thus articulated. This raises two issues: 
(1) the weight to be attached to the items of practice, and (2) how to deal with 
the inconsistencies. 

With regard to (I), D'Amato's expression "articulation" is helpful as long as 
it is limited to the assertion of the existence of a particular rule. Where 
D'Amato's views are misleading is in their insistence that articulation has less 
weight than the positive actions of States. If, in a situation not covered by any 
established rule, one or two States do X and there is an immediate outcry from 
all other interested States, that the law requires them to do Y, there is reason to 
suppose that the law should be regarded as Y rather than X. More particularly, 
as far as (2) is concerned, where the weight of articulation over a period of time 
acknowledges that the non-use of force and non-intervention represent the law, 
the fact that States, despite having participated in the articulation of the rules, 
act inconsistently with them, does not necessarily destroy the validity of rules 
thus articulated. Nor is it necessary to show that they have in effect 
acknowledged the rule's existence "by appealing to exceptions or justifications 
contained within the rule itself '.7 In many instances, it is possible to characterise 
the reasons or justifications for the action in question as being purely political in 
nature. As the International Court explained in the Nicaragua case? 

Reliance by a State on a novel right or an unprecedented exception to the 
principle might, if shared in principle by other States, tend towards a 
modification of customary international law. In fact however the Court finds that 
States have not justified their conduct by reference to a new right of intervention 
or a new exception to the principle of its prohibition. The United States 
authorities have on some occasions clearly stated their grounds for intervening in 
the affairs of a foreign State for reasons connected with, for example, the 
domestic policies of that country, its ideology, the level of its armaments, or the 
direction of its foreign policy. But these were statements of international policy, 
and not an assertion of rules of existing international law. 

The classification of a claim as legal or political would presumably be 
subject to some objective standard or assessment. A spurious claim of legality 
would be as much political as a justification which made no pretence as to the 
legality of the action. Hence, the Brezhnev doctrine, whereby it was "the duty of 
socialist countries to intervene, if necessary by force, in other socialist countries 
whenever, as a result of either external influences or internal developments, the 

7 Nicaragua case, ICJ Rep 1986, p 14 at 98. 
8 Ibid,at109. 
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latter's 'socialist achievements' were endangered" (p 122), was clearly an 
affirmation of the political hegemony of one of the Superpowers, however much 
the attempt was made to dress it up in a legal garb. 

Of the remaining Principles, Article 2(7) is particularly well examined. One 
other comment worth making is that, although the editorlauthor of each 
sectiodpage is identified at the foot of each page, the segment on Article 2(6) is 
unusual in that it includes as part of section D a sub-section headed "Author's 
Own Position" (p 138). Although the equivalent part of the discussion of Article 
2(7) does not contain an identical heading, as section D is not subdivided, the 
Commentary does include a statement commencing "In my opinion" (p 15 1). 

There is a wide ranging discussion of Article 4 and a number of related 
matters. Somewhat curiously, although the point is made that the requirements 
for membership set out in that provision were not regarded as exhaustive at the 
San Francisco Conference, though this view was later rejected by a majority of 
the International Court in the Admissions case9 (p 160), the subsequent 
discussion is limited solely to those criteria (pp 16265). A more surprising 
omission is the absence of any discussion of admission as a form of community 
acceptance of an entity as a State, notwithstanding doubts as to whether it had 
satisfi ed the traditional functional criteria of statehood. 

Article 8 requires the United Nations to "place no restrictions on the 
eligibility of men and women to participate in any capacity and under conditions 
of equality in its principal and subsidiary organs". The Commentary admits that 
it "was not until 25 years after the foundation of the UN that a development 
began in which the UN assumed a pioneering role in the equal treatment of the 
sexes" (p 28). However, even this appears to be an optimistic assessment, partly 
because of the inbuilt bureaucratic resistance to change (p 209), the excuses for 
which are outlined, and which continued through to the staffing crisis of the 
mid-1980s (p 215). One can accept that a significant part of the problem lies 
with member States and the reluctance of many of them "to include women in 
the international process of the community of nations and in the 
intergovernmental machinery of conferences, committees, and commission" 
(pp 215-16). As a consequence, "[tlhere is a conflict, which has still to be 
resolved, between this and the principle of geographical distribution (Art. 
10 l(3) . . . ), since it is precisely those States which are already over-represented 
that propose most of the female applicants" (p 209). Towards the end of the 
discussion, the Commentary observes that percentage recruitment targets can 
only pass unchallenged "if they can be reconciled with the recruitment 
principles of qualification and competence, and will only be accepted by 
member States if they take their interest in the principle of geographical 
distribution into consideration" (p 216). One cannot deny the difficulties of 
reconciling the latter with other recruitment objectives, but to suggest that 
female advancement is more inconsistent with merit than geographical 
distribution is, amounts to the perpetuation of a discredited myth. 

9 Conditions ofAdmission of a State to Membership in the United Nations (Article 4 
of Charter), Advisory Opinion, ICJ Rep 1948, p 57. 
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There is an obvious problem with any commentary on the Charter dealing 
with the provisions of that instrument severally, and that is the considerable 
overlap in Articles 10-14. This is to a large extent overcome by the fact that the 
same authors wrote the Commentary to Articles 10-12, but also it is due to the 
carehl writing and presentation of the text. The degree of overlap also raises 
difficulties of interpretation in that Article 10 is so all-embracing ("far 
reaching", p 228) that the role of Articles 11 and 14 is not immediately 
apparent, nor does Article 13 add much to the scheme of things. While Article 
10 is limited by the express reference to Article 12, under paragraph 1 of which, 
when the Security Council "is exercising in respect of any dispute or situation 
the functions assigned to it in the present Charter, the General Assembly shall 
not make any recommendation with respect to that dispute or situation unless the 
Security Council so requests", its relationship to Article 1 l(2) is not at all 
certain (p 23 1). In so far as this might have given rise to a problem, the opinion 
of the Court in the Expenses case in effect avoids or lessens the possibility of a 
conflict (quoted p 233): lo  

This last sentence [of Article 11.21 says that when 'action' is necessary the 
General Assembly shall refer the question to the Security Council. The word 
action must mean such action as is solely within the province of the Security 
Council [i.e.] ... that which is indicated by the title of Chapter VII of the 
Charter, namely "Action with respect to threats to the peace, breaches of the 
peace, and acts of aggression". 

The difficulty is avoided if the Assembly can in effect determine that such 
action is not "necessary" and proceed to recommend measures to be taken 
against a State with a view to "protecting or restoring peace". Although such 
recommendations would fall within the compass of Article l(1) and therefore be 
"within the scope of the present Charter" as required by Article 10 to bestow 
competence on the Assembly, this interpretation is first rejected in the 
Commentary (p 232), but then apparently accepted (p 233). 

Given the shift back towards the Security Council as the principal organ for 
the maintenance of international peace and security, it is likely that the scope of 
the limitation in Article 1 l(2) on the Assembly's powers would be given a more 
objective assessment. The possibility of conflict would therefore be reduced 
rather than eliminated. It would be expected that, in a situation apparently 
covered by Chapter VII or to which Chapter VII might apply, the matter should 
be considered first by the Council to enable it to decide whether such action is 
necessary, and whether it is able to take that step. 

The uncertain relationship between the two bodies also arises in the context 
of Article 12, as it is not immediately apparent when the Security Council ceases 
exercising the functions assigned to it under the Charter. Is the competence of 
the Assembly excluded if a matter remains on the Council agenda, even though 
not discussed for some time (see p 256)? The Uniting for Peace resolution of 
November 1950 purported to determine that the Council would cease to exercise 
its functions if the veto of a permanent member prevents the Council reaching a 
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decision. This view is criticised in the Commentary on the ground that there may 
be other reasons for a veto than a wish to paralyse the Council. If account is not 
taken of the particular circumstances this would amount to the Assembly 
insisting upon its "'better' judgment" over the perceptions of the situation in and 
by the Council (ibid). 

The discussion of Articles 17 and 19 is suitably sceptical about the handling 
of the whole contributions issue. Part of the blame must be laid at the feet of the 
International Court which, in the Expenses case,]] entirely abdicated a 
supervisory role over decisions of organs of the United Nations. This it did in 
two stages. First it asserted a broad general competence for the United Nations. 
When "the Organisation takes action which warrants the assertion that it was 
appropriate for the hlfilment of one of the stated purposes of the United 
Nations, the presumption is that such action is not ultra vires the 
0rganisation".I2 Secondly, it refbed to accept that the issue of vires was 
affected by any internal division of functions between the Security Council and 
the General Assembly. In the Court's words:I3 

If the action was taken by the wrong organ, it was irregular as a matter of that 
internal structure, but this would not necessarily mean that the expense incurred 
was not an expense of the Organisation. Both national and international law 
contemplate cases in which the body corporate or politic may be bound, as to 
third parties, by an ultra vires act of an agent. 

Although critical of the implications of this outcome (pp 307-08), the 
Commentary could be less accepting of the Court's view of the law. The 
analogy employed by the Court of relations between a corporation and third 
parties was patently misplaced. The bonds issued by the United Nations and 
taken up by lenders (see p 31 I)  would have been binding on the Organisation 
according to that principle. However, the dispute in the Expenses case 
concerned an internal dispute involving a dissatisfied minority of members of 
the corporate entity. This is a totally different situation to which different rules 
apply. This would have made for a different outcome with regard to UNEF, 
established by the General Assembly, but not necessarily with regard to ONUC 
which was a creation of the Security Council. However, as the notion of a 
peace-keeping operation on such a scale was a development probably not 
foreseen in 1945, a process of compromise over financing would have been a 
wiser course. Once non-payment of contributions became an accepted means of 
expressing disapproval of actions taken by organs of the Organisation, its 
financial problems were only likely to increase (see pp 3 12-13, 328-35). 

Despite the attention paid to the scope of Article 25 of the Charter, whereby 
the "Members of the United Nations agree to accept and to cany out decisions 
of the Security Council in accordance with the present Charter", the 
Commentary leaves the present legal situation unclear. Of course, the 
uncertainty stems from the Namibia case,14 in which the Court rejected the 

11 ICJRep1962,p151. 
12 Ibid, at 168. 
13 Ibid. 
14 ICJ Rep 1971, p 16 at 52-53. 
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contention that Article 25 applies only to enforcement measures adopted under 
Chapter VII of the Charter. The Court did not explain how extensive this 
decision making power might be in terms of the bases of the Council's authority 
under the Charter. Indeed, the scope of the power was attributed to the text of 
the resolution and the circumstances surrounding its making. Despite this ruling, 
the Commentary makes a number of comments on the issue. For example, it is 
said that "the question has not yet been settled as to whether the SC may make 
binding decisions under Chapter VI" (p 41 1). The Commentary then refers to 
the "decisive argument in favour of the binding nature of decisions by the SC 
under Art. 34" as being that "the effectiveness of a measure of the 
SC . . . constitutes an essential condition for the adequate discharge by the SC of 
its functions" (p 412). Later, the Commentary simply records the conclusion of 
the Court that the Council "is empowered to take binding decisions outside 
Chapter VII" (p 416). 

Where the discussion is not altogether satisfactory is in its treatment of what 
decisions are covered by Article 25. One of the uncertainties is that the Council 
does not always identify which provision or provisions of the Charter a 
resolution is reliant upon. This does have particular significance in relation to 
Chapter VI as a possible basis for a decision because none of its specific 
provisions seems to establish a power of decision making. Although Article 
37(2) allows the Council to "decide whether to take action under Article 36", 
the action envisaged under that article is that of recommending appropriate 
procedures or methods of adjustment. The only possible candidate for being a 
basis for decision is Article 34, referred to in this context by the Commentary, 
the relevant passage from which is quoted above. The justification for regarding 
Article 34 as entitling the Council to order an investigation with binding effect 
under Article 25 is well dealt with in the discussion of Article 34 (pp 525-26). It 
is hardly a critical issue because a power of investigation would arise by 
necessary implication if the Council (or the Assembly for that matter) is to 
fUnction effectively (see pp 5 15-16),15 and could equally well be justified in the 
context of Chapter VII. In fact, when dealing with peace-keeping, the 
Commentary makes the observation that "the general provision of Art. 25 
provides that SC decisions are binding, but this is, according to the lex specialis 
rule, excluded from Chapter VI, where the Council is limited to investigating, 
discussing, and making recommendations" (p 590). There is a similar degree of 
uncertainty in the consideration of the issue in the context of Article 39 (pp 613-14). 

The Commentary on Article 27 dealing with voting in the Security Council 
is an outstanding summary and exegesis of the range of issues that have arisen. 
The discussion of the "double veto" is perhaps overlong in that it no longer has 
the critical importance it once had. However, there is a degree of ambiguity 
about the Commentary's closing sentence on the matter: "In the present context, 
the procedure of the double veto has not been used since 1959, due to informal 
agreement" (p 446). To what does the "present context" refer? 

15 See also the General Assembly's, "Declaration on Fact-Finding by the United 
Nations in the Field of the Maintenance of International Peace and Security" of 
December 1991, text in (1992) 30 International Legal Materials 235. 
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The consideration of the abstention by permanent members issue as an 
interpretation of the Charter (pp 44749)  or as its modification (pp 449-50) is 
thorough and informative, especially with regard to the question of whether the 
latter could have taken place through "spontaneous consent" (p 450). It is a little 
curious that the Commentary gives greater space to the views of Judge Rivero in 
the Expenses caseJ6 and to Judge de Castro in the Namibia case17 on whether, 
respectively, the permanent members had waived or renounced the right to 
regard their abstention as resulting in the failure of a resolution to satisfy Article 
27(3) (p 449), than to the passage from the Court's Opinion in the Namibia 
case18 dealing with the issue (p 447). There the Commentary simply observes 
that the Opinion "seems to favour the interpretative approach". It is true that the 
Court did state that "the proceedings of the Security Council extending over a 
long period . . . have consistently and uniformly interpreted the practice of 
voluntary abstention by a permanent member as not constituting a bar to the 
adoption of resolutions". However, this does not refer to the interpretation of the 
Charter provision but to interpretation of the practice of Council members. Nor 
does the final sentence of the relevant passage make matters any clearer in that it 
asserts that this procedure by the Council "has been generally accepted by 
Members of the United Nations and evidences a general practice of that 
Organisation". 

Article 33(l) places the initial obligation to seek a solution to a dispute upon 
the parties involved (p 506). However, their attempts to achieve this outcome do 
not operate as a barrier to Security Council involvement because Article 33(2) 
provides that the Council "shall, when it deems necessary, call upon the parties 
to settle their dispute by such means" (pp 506-07). The Commentary assumes 
throughout that the Council cannot impose an obligation upon the parties to a 
dispute to adopt and settle the dispute by a particular process. This was the view 
of seven judges in the Corfu Channel casetg as far as a recommendation by the 
Council was concerned that the dispute between the United Kingdom and 
Albania should immediately be referred to the International Court (p 983). 
However, this opinion is not necessarily conclusive on a situation where the 
Council attempted, by invoking Articles 39 and 25, to impose an obligation 
upon disputing States. If the Council can establish a War Crimes Tribunal with 
compulsory jurisdiction and impose a duty of cooperation on member States, it 
can surely take the apparently lesser step of granting jurisdiction to the 
International Court in a particular dispute. 

As has already been mentioned, a section on peace-keeping is included in 
the Commentary between the treatment of Chapter Vl and of the provisions of 
Chapter VII. While some such device is necessary, it is, in some respects, 
surprisingly "textual" in its approach. The issue of whether such operations can 
be justified in terms of implied powers, sometimes referred to as Chapter 6% of 

16 ICJ Rep 1962, p 151 at 291. 
17 ICJ Rep 1971, p 16 at 186. 
18 ICJRep 1971,p31 at22. 
19 Corjiu Channel, Preliminary Objection, Judgment, 1948, ICJ Rep 1948, p 15 at 

28-29. 
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the Charter, is not really tackled. At one stage the Commentary suggests that 
(p 590): 

Whether a situation falls under Chapter VI or VII is . . . primarily of significance 
for the formal powers of the SC. In practical terms, however, the problem is not 
relevant, as these peace-keeping forces have never been imposed upon the 
parties to a conflict; the agreement of all parties concerned was sought and given 
in all cases. As to organisational powers, both Art. 29 and Art. 98 give the SC 
considerable discretion to involve subsidiary organs or to assign tasks to the SG. 

Even if the formal powers may be of less practical importance, they cannot be 
ignored in relation to the budget of the Organisation. Although the Commentary 
seems to acknowledge the existence of a problem by adding to the above 
passage: "The fact that this has financial implications will be dealt with later". 
However, the relevant section on "Finance" (pp 594-96) hardly touches on the 
issue, referred to in a brief paragraph at the end of the section (p 596), "whether 
the fact that an activity was based on an unconstitutional decision affects the 
legality and validity of the financing decision". 

The section on Article 51 commences with a criticism of the discrepancy 
that exists between that provision and Article 2(4), which results in "the 
stunning conclusion . . . that any state affected by another state's unlawful use of 
force not reaching the threshold of an 'armed attack', is bound, if not exactly to 
endure the violation, then at least to respond only by means falling short of the 
use or threat of force, which are thus often totally ineffective" (pp 663-64). The 
Commentary then deals with attempts to bring the two standards of force into a 
measure of uniformity. One possibility is to raise the level of proscribed force 
under Article 2(4) so that it meets the requirement of an armed attack in Article 
5 1. The other is to lower the threshold of an armed attack in Article 5 1 so that it 
connotes no more than any use of force in line with Article 2(4). 

The Commentary is not convinced by either alternative, though it continues 
to admit the need for some accommodation, doubting whether "the current law 
makes much sense, even from the security point of view" (p 665). The 
interpretation of the provision then offered as the predominant view (p 666) 
virtually deprives "inherent" of significance, and ignores totally the opening 
words of Article 51 that nothing in the Charter "shall impair" the right. As the 
International Court pointed out in the Nicaragua case, "Article 51 is only 
meaningful on the basis that there is a 'natural' or 'inherent' right of self- 
defence, and it is hard to see how this can be other than of a customary nature, 
even if its present content has been confirmed and influenced by the 

As the Charter does not prescribe that the right of self-defence is 
only available in the case of an armed attack, there is no need to interpret Article 
51 as if it does. The more obvious interpretation of Article 51 is to regard the 
right of self-defence as unimpaired in the case of an armed attack, but impaired, 
though not excluded, in other circumstances justifying its use under customary 
international law. As to the extent to which the right has otherwise been 
influenced by the Charter in line with the Court's assertion in the Nicaragua 

20 ICJ Rep 1986, p 14 at 94. 
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case, this is a matter of State practice. Certainly there is enough of that to avoid 
a dubious and impracticable interpretation of the Charter. 

The preservation of a customary right of self-defence is, however, limited by 
the other provisions of the Charter. In other words self-defence is, in the absence 
of an armed attack, subject to the duties of peaceful settlement and to the 
priority granted to the Security Council by Article 24 for the maintenance of 
international peace and security. The discussion of Article 24 in the 
Commentary concentrates on the Council's priority over the General Assembly 
(pp 401-05) and rejects any notion of the provision being based upon a 
delegation of powers to the Council by members (p 404). Nevertheless it can be 
argued that Article 51 is a specific application of Article 24 whereby members 
of the Organisation have granted priority in the exercise of their customary right 
of self-defence to the Council in circumstances where an armed attack has not 
occurred. 

With regard to Article 51, it is hardly surprising on the restrictive 
interpretation given to that provision that the Commentary is dismissive of any 
right of anticipatory self-defence: such a right "would be contrary to the wording 
of Art. 51 ('if an armed attack occurs'), as well as to its object and purpose, 
which is to cut to a minimum the unilateral use of force in international 
relations" (p 676). While that object and purpose might be attributable to Article 
2(4), it is not at all clear that the same is true of Article 5 1. The intention behind 
that provision could just as easily be regarded as designed to preserve the 
customary right of self-defence subject to a transfer of authority to the Council 
on the basis that: 

(i) where there is an armed attack, the right continues until the Council has 
taken adequate measures; or 

(ii) where there is not an armed attack, the exercise of the right is postponed 
to give the Council an opportunity of dealing with the matter. 

This latter principle is applicable both when there is a use of force not 
amounting to an armed attack, and also when an armed attack is threatened. The 
entitlement of the State in question to act depends upon the nature of the threat 
and also the surrounding circumstances, particularly the extent to which the 
Security Council is carrying out its primary responsibility for dealing with the 
threat. While the Commentary, in a relatively brief treatment of the issue, denies 
the legality of anticipatory self-defence under Article 51, it has to admit the 
existence of State practice supporting such a possibility (p 676). 

Chapter VIII of the Charter dealing with Regional Arrangements is given a 
detailed exposition. In this respect, the discussion of the priority issue between 
the Security Council and "regional arrangements or agencies" under Article 52 
of the Charter is particularly valuable. This has become a more immediate 
European issue with the attempts to institutionalise the CSCE (pp 703-05). The 
jurisdictional issue has arisen mainly in the context of the OAS the practice of 
which is very comprehensively summarised (pp 712-19). The treatment of 
Article 53 concentrates a good deal of attention on the "enemy State" question 
(pp 735-48). This is a valuable resource to readers of the English version of the 
book, though it does seem rather out of place at such length if the object of the 
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publication is based upon the Decade of International Law as the inspiration for 
looking to the future of the United Nations in the light of past precedents. 

The attempt is made to tackle the coordination issue in the field of economic 
and social cooperation, though different views exist as to whether this is a 
significant problem (pp 819, 822-25). Doubts are rightly expressed as to the 
suitability of ECOSOC for such a task, particularly in light of its present size, let 
alone if an increase were to be agreed upon (pp 830-34). It remains a debatable 
issue whether it is possible to revitalise such a body, though some limited 
reforms have been introduced (pp 847-50). 

Unlike the "enemy State" issue under Chapter VIII, the discussion of the 
Charter provisions concerning non-self-governing and Trusteeship territories is 
fairly limited, recognising that "the decolonisation process has largely been 
completed" (p 930) with regard to the former group of territories and there 
remain no territories in the latter category for the Trusteeship Council to 
supervise. 

The editors and authors were faced with a problem of how best to cover 
Chapter XIV of the Charter dealing with the International Court of Justice. This 
is adverted to in a comment, following the text of Article 92, which reads in part 
(p 973): 

Chapter XIV is restricted to the basic rules governing the role of the ICJ as the 
principal judicial organ of the UN. . . . [I]n order to give a comprehensive survey 
of the Court's organisation and work, the commentary to Arts. 92-96 necessarily 
includes many references to the Statute, the Rules of Court and the judicial 
practice of the Court. However, a commentary on the Statute and the Rules 
would be an entirely different and more far-reaching task. 

While this was a necessary decision, unless a second volume was to be added 
(perhaps a later undertaking?!), a commentary on Articles 92-96 on their own 
would provide a most inadequate picture. Although this pitfall is avoided by the 
judicious use of the references referred to in the preliminary note, one is 
nevertheless left with some sense of disappointment. After all, the more 
expanded views of a jurist of such distinction as Professor Mosler would be 
welcome in any context. 

The segment on the Secretariat is informative, but there are gaps and 
grounds for criticism. With regard to the latter, although the Commentary admits 
that the "status of the Secretariat as a principal organ of the UN", as prescribed 
by Article 7 of the Charter, "is substantially determined by the office of the SG, 
since he is assigned certain functions by the Charter which transcend the 
administrative character of traditional secretariats", it nevertheless denies the 
possibility that the Secretary-General, rather than the Secretariat, should be 
regarded as the principal organ on the ground that such "an interpretation is not 
consistent with the unequivocal literal meaning of the first sentence in Art. 97, 
which states that the SG is part of the organ 'Secretariat"' (p 1021). This is 
hardly the reality of the situation, but the "incongruity must be tolerated, since it 
is not possible to deny the Secretariat its status as a principal organ and to put 
the SG in its place" (ibid). 

While it might be accurate to regard Article 99 as an emphatic endorsement 
of a political role for the Secretary-General (p 1044), it is not necessary to 
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downplay so significantly the delegated authority to which Article 98 refers 
when it provides that he "shall perform such other functions as are entrusted to 
him" by inter alia the General Assembly and the Security Council. Not only is 
this issue omitted from the discussion of Article 98, but it is given only marginal 
mention in relation to peace-keeping operations (p 592). 

In contrast, the treatment of Article 100 is thorough and brings out the very 
real problems of protecting the international nature of the Secretariat from 
interference by member States particularly in employment matters. The 
Commentary concludes that an "analysis of the practices relating to Art. 100 of 
the UN Charter shows signs of severe erosion of the independence of the SG 
and staff', particularly in the area of recruitment (p 1075), where "government 
patronage is rampant and quite open" (p 1076). Despite the practices outlined, 
the Commentary ends on a more optimistic note, partly because the "Secretariat 
has protested its independence whenever this was politically feasible" and partly 
because of "a fundamental change of attitude" on the part of countries of Central 
and Eastern Europe (ibid). 

Of the "final" provisions of the Charter, Article 102 is that which has the 
most uncertain implications. Paragraph 1 requires that every treaty and every 
international agreement "entered into by any Member of the United Nations 
after the present Charter comes into force shall as soon as possible be registered 
with the Secretariat and published by it." The Commentary adopts an 
uncompromising stance as to the significance of this provision, stating that it 
"contains an absolute obligation on UN members and does not have a 
discretionary character" (p 1 108). With respect, this pronouncement has to be 
treated with a degree of circumspection for a number of reasons. 

In the first place, the consequence of non-registration prescribed by Article 
102(2) is only that no party to a treaty or agreement which has not been 
registered "may invoke that treaty or agreement before any organ of the United 
Nations". This provision is explained by the Commentary in the context of the 
above proposition by the statement that it "must not be misunderstood as a mere 
provision setting out the conditions under which an international agreement may 
be invoked before an organ of the UN" (ibid). 

This assertion is not reconcilable with State practice. Non-registration occurs 
on a large scale with regard to a range of agreements and informal arrangements 
made on an intergovernmental bask2' The reasons for a failure to register are 

21 See Baxter RR, "International Law in 'Her Infinite Variety"' (1980) 29 
International and Comparative Law Quarterly 549 at 555. Some informal 
arrangements will not be registrable because they are "of less than treaty status", 
that is to say are not intended to be binding. Thus, Australia, Canada and the 
United Kingdom tend to use memoranda of understanding for this purpose: see 
Aust A, "The Theory and Practice of Informal International Instruments" (1986) 
35 International and Comparative Law Quarterly 787 at 800; McNeill JH, 
"International Agreements: Recent US-UK Practice Concerning the Memorandum 
of Understanding" (1994) 88 American Journal ofInternationa1 Law 821 at 824 
n 10; Campbell ND, "Australian Treaty Practice and Procedure" in Ryan KW (ed), 
International Law in Australia, 2nd ed (1984), p 61. Not that the practice is 
always uniform, see the Memorandum of Understanding between Australia and 
Vietnam of 14 February 1984 (1991) 11 Aust YBIL 481-83. 
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varied. Sometimes the subject matter is not regarded as sufficiently important by 
the parties to merit registration. Alternatively, the parties may have felt that, 
because of the relative insignificance of the obligations to which the instrument 
gave rise, legal accountability was unlikely to be an issue, certainly not by 
attempting to employ the organs of the United Nations for this purpose. Overall, 
there is probably an awareness that the Secretariat would not be able to cope 
with registering and publishing all the instruments which could be submitted in 
accordance with Article 102. Accordingly, registration or non-registration will 
usually be a guide to the importance attributed to an agreement by the parties 
rather than an indicator of its binding or enforceable quality. 

Nor is it possible to obtain much support for the Commentary's view of 
Article 102(1) from Article 102(2). It is obvious that this latter provision does 
not affect the binding nature of an international i n ~ t r u m e n t . ~ ~  Even Article 18 of 
the Covenant of the League of Nations, which did prescribe that every treaty or 
international agreement was not binding until it was registered, was watered 
down,23 or largely ignored,24 in practice.25 

With regard to Article 102 of the Charter, the position would also seem to be 
unclear. The Commentary remains wedded to its strict obligation view in its 
description of what is involved in invoking an unregistered treaty before a 
United Nations organ: "Only where a party relies upon a treaty as the foundation 
of its claim or counter-claim, or where the particular legal right that it alleges 
has been infringed has its basis in the terms thereof, can one properly speak of 
invocation" (p 1 1  14). It has to be said, however, that the examples of State 
practice then referred to (pp 11 15-16) hardly seem to support any idea of 
Article 102 as establishing such an obligation. In addition there have been 
occasions on which parties to cases before the Court seem to have regarded 
registration as irrelevant, either with regard to agreements establishing the 
Court's ju r i~d ic t ion ,~~  or in general.27 

22 Except in so far as a deliberate decision not to register an instrument amounts to an 
indication of an intention to deprive the instrument of legal effect as a treaty as in 
the case of the Final Act of the Conference on Security and Cooperation in Europe 
(the Helsinki Declaration) 1975: see Russell HS, "The Helsinki Declaration: 
Brobdingnag or Lilliput?" (1976) 70 American Journal of International Law 242. 
Not that such an instrument is totally without indirect legal consequences, see the 
Nicaragua case, ICJ Rep 1986, p 14 at 100. 

23 On one view, the effect of Art 18 was that adopted in the wording of Art 102(2): 
see the Pablo Najera case (1927-28) 4 A.D. 393 at 394. 

24 For example, on the ground that it was no more than a due publicity requirement: 
see South West Africa, Preliminary Objections, Judgment, ICJ Rep 1962, p 3 19 at 
332 (per curium), at 359-60 (per Judge Bustamente), at 421 (per Judge Jessup). 

25 For a discussion of the various possibilities that were advanced as to the effects of 
Art 18, see Brandon M, "The Validity of Non-Registered Treaties" (1952) 29 
British Year Book of International Law 186 at 186-90. For alternative reasons 
why Art 18 did not apply to Mandate Agreements, see South West Africa cases, 
ICJ Rep 1962, p 319 at 372 (per Judge Bustamente). 

26 Initially, at least, the Special Agreement between Albania and the United Kingdom 
had not been registered in the Corfu Channel case, ICJ Rep 1949, p 6; and the 
Special Agreement between the United Kingdom and France in the Minquiers and 
Ecrehos Judgment, ICJ Rep 1953, p 47, was not registered at all. 
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If one has to draw any conclusions fiom the general laxity of registration, 
two factors are perhaps relevant, publicity and good faith. As long as there is 
adequate publicity in a given situation, registration ceases to be an issue. The 
primary requirement of good faith is that a treaty should be performed, and, 
unless there are good reasons for denying performance, resulting from the 
absence of registration, Article 102 should not operate to deny redress for non- 
performance. It would certainly be difficult on either ground to see any problem 
with relying upon a compromissory agreement which had not been registered. 

Although a number of minor criticisms can be made of parts of this book, 
they are for the most part of the sort outlined in this review, that is to say that a 
reader may not always agree with the emphasis in the analysis of a particular 
provision. Also there are occasions, to which reference has already been made, 
on which the comments of different authors on the same issue are not entirely 
consistent, a possibility that may be inevitable given the number of contributors 
involved. Finally, from an English reader's point of view, the footnote 
references have the disadvantage of being primarily to German sources, 
although there are at various stages helpful bibliographies to relevant literature 
including a significant amount of material in the English language. 

These are, however, matters of relative insignificance. There are so many 
aspects of the work which deserve unstinted praise. In the first place, it should 
be regarded as a tribute not only to the United Nations on its 50th birthday, but 
also to the German Ministry of Foreign Affairs for being prepared to support 
financially such an enterprise. It is to be hoped that the main Government 
Ministries with International Law credentials in other countries will be prepared 
to follow this praiseworthy German example. Secondly, the achievement of 
producing this work reflects great distinction on the standard and depth of 
international legal scholarship in the German language and in the countries to 
which the authors belong. 

To the editorial group headed by Professor Simma must go an expression of 
gratitude for seeing an English language version of the German version to such a 
successful conclusion. In his preface he makes an apology for any infelicities in 
the "German English". This apology is unnecessary as far as the finished 
product is concerned. It is not, unfortunately, a compliment to the authors 
(though it is an accurate observation) to say that the book reads much more 
easily than do too many manifestations of the English language from putative 
native speakers. 

Perhaps the present reviewer should express a word of apology as he has to 
admit that his readings of the book have so far been selective and not 
comprehensive. It is to be hoped that authors of parts of the book not 
commented upon will appreciate that the choice was not made on the ground of 

27 In the Aegean Sea case, Greece relied upon research which showed that between 
25 and 30 per cent of treaties were never registered, and that, among UN members, 
only six (Australia, Denmark, Greece, New Zealand, the US and the USSR) had a 
registration rate above 60 per cent of the treaties to which they were parties, ICJ 
Pleadings, p 48 1 .  
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the identity of individual authors and, for that reason, the comments about 
specific passages from or segments of the book have not identified the author in 
question. 

Finally it can be said that this was a team effort which certainly deserves a 
medal in any European Championship! Certainly the book is an essential 
volume for the personal library of anyone with an interest in United Nations' 
law. 

D W Greig 

FACULTY OF LAW 

AUSTRALIAN NATIONAL UNIVERSITY 

The United Nations at Fifty: A Legal Perspective 

Edited by Christian Tomuschat 
(The Hague, Kluwer Law International, 1995, xvii and 32 7 pp) 

United Nations: Law, Policies and Practice 

Ruediger Wolfrum (Editor-in-Chiej and 
Christiane Philipp (Managing Editor) 

(Dordvecht, Martinus Nijhofland Munich, Verlag CH Beck, 1995 
2 vols, xxiii, viii and 1,533 pp) 

The fiftieth anniversary of the United Nations, in 1995, unleashed a torrent of 
monographs and collected works on the politics and law of the organisation. 
Their publication coincided unhappily with a particularly low point in 
international, and particularly United States, support for the UN. A curious 
result is that the books that deal with the UN's political standing and with its 
future are generally very critical in tone and rather pessimistic in outlook, while 
those written by (and presumably for) lawyers often seem oblivious to these 
real-world currents and convey a strangely introverted and self-satisfied 
message. The assumption is presumably that the fall in support for the UN 
reflects a swing in a pendulum which, in due course, will swing back again. This 
is probably true to a point, but it is not certain that the UN will look much like it 
does today by the time equilibrium has returned. 

The two volumes under review have been produced by two of Germany's 
(and the international community's) leading international lawyers. Between 
them, the editors have a record of distinguished service in a variety of UN 
functions, including the Committee on the Elimination of Racial Discrimination 
and the Law of the Sea Tribunal (Wolfrum) and the Human Rights Committee 
and the International Law Commission (Tomuschat). Many of the contributors 
to both collections have also been key participants in some of the activities 
which they describe and assess. In this respect, the collections constitute case 
studies of what might be termed the insider/outsider problem that tends both to 
enrich and to distort much of the writing about the UN (the current reviewer, as 
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a long-term member of a UN committee, must admit to suffering from the 
distortion generated by the former capacity!). Outsiders complain, with 
monotonous regularity, that "the organisation is bloated, too diverse and too 
unwieldy", to cite a recent assessment by the former Chairman of Volvo. They 
are much more likely to be hyper-critical and, of course, to get it wrong, since 
international organisations are notoriously opaque to all who seek to scrutinise 
them. 

As a result, an extremely high proportion of the writing about the UN and its 
agencies is done by insiders - individuals who have, or have had, a direct 
involvement and stake in some part of the Organisation. In the vast majority of 
cases their exposure is relatively narrow in scope and their writing is confined to 
dealing with that particular activity. The Tomuschat volume, like most others in 
the field, is an excellent illustration. The contributors are, with perhaps one or 
two exceptions, either international officials, diplomats or academics with 
significant direct UN involvement. Nine of the 17 are past or present members 
of the International Law Commission. None of this makes the volume any less 
valuable; indeed in many respects it ensures a degree of understanding and 
insight. But by the same token, the evaluations need to be assessed in the light of 
the element of self-interest or self-justification that usually prevails in such 
situations. In this sense, the contributors to the Tomuschat volume share a strong 
belief in the value and significance of the UN, as well as in the central place of 
international law in achieving its objectives. 

The technique of asking various authors to contribute from their national 
perspective works surprisingly well. The chapters dealing with the United 
Kingdom (Chistopher Greenwood), China (Qizhi He), France (Alain Pellet), 
India (Pernrnaraju Sreenivasa Rao) and Japan (Chusei Yamada) are all 
informative and revealing in their own ways. The United States is cast as the 
"bad guy" by many, if not most, of the contributors. The sole American author, 
Thomas Franck, offers no apologies for US behaviour and many of his 
prescriptions for enhancing the "legitimacy" of the Security Council and other 
organs would place at least some constraints upon US power. Mohammed 
Bennnouna, of Morocco, calls for international law to "uphold a framework of 
legal regulation at a time when liberalism and market economy [sic] are 
presented as the only way of salvation for humanity in its entirety" (p 7). It is 
left unclear how this alternative route to salvation might function. The author 
considers that "a new Conference of San Francisco is unavoidable" and highly 
desirable but surely such a re-negotiation of the fundamental thrust of the UN 
Charter would result in the enthronement of liberalism and the very market 
economy about which the author seems to have such great reservations. Qizhi 
He, of China, is predictably dismayed at the current turn of events but is 
somewhat resigned: "The reform of the Organization seems to be inevitable . . . 
But the reform should be carried out only after full discussion and study" (p 89). 
But he does not put forward any blueprint for such reforms. 

The most explicit criticism of the US comes from a source which is perhaps 
unexpected. Alain Pellet, of France, begins by observing in an introductory 
footnote that he has "not succeeded in concealing some irritation regarding the 
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present arrogant behaviour of the United States in the [UN] system (p 113)". 
Having detailed the ills and inadequacies of the existing approach to the 
maintenance of international peace and security, his conclusion is that "it would 
not be very sensible to expect that remedies will come exclusively from the very 
state which creates, though not exclusively, the main problems (p 132)". His 
solution is to extol the virtues of concerted action: "Unity is strength and 
common interest creates unity" (p 133). But, whatever else the spirit of the free 
market has done for the community of nations, it has surely served to highlight 
the virtues of profit-maximising by individual states and the pitfalls of artificial 
solidarity, which has, so often in the past, only served to conceal strongly 
divergent real interests. 

The chapters on human rights (Bruno Simma), the use of force by, or on 
behalf of, the UN (Giorgio Gaja) and on international law (Christian 
Tomuschat) are first-rate surveys of the current state of play in each area. 

The collection accords a relative lack of prominence to economic issues and, 
in this respect, is perhaps symptomatic of most current treatments of the UN. 
Part I of the book is devoted to issues of international peace and security and 
Part I1 to "other main fields of activity of the United Nations". The first part 
reflects a relatively traditional focus in dealing with issues such as the use of 
force, peace-keeping and humanitarian assistance. It takes up 60 per cent of the 
book and contains no reference to economic or social issues. It is the second 
part that contains chapters dealing respectively with the environment, "the 
international economic order", and the World Bank. In the latter connection 
Ibrahim Shihata (Bank Legal Counsel and Vice-President) deals with 
development policies and strategies by providing his usual methodical and 
cautious but somewhat defensive overview of World Bank approaches to 
selected issues. The main chapter then that is left to deal with a vast array of 
economic issues is that by Ignaz Seidl-Hohenveldern on "the international 
economic order". It is revealing both by its inclusions and its omissions. 

The opening part of his story is a familiar one. The creation of ECOSOC and 
the grand hopes invested in it, the failure of the ITO, the evolution of UN- 
sponsored technical assistance programs into the UNDP, the decolonization 
movement and its institutional spinoffs in the form of UNCTAD and UNIDO, 
the NIEO demands and especially the demands put forward in the Charter of 
Economic Rights and Duties of States (abbreviated as CERDS, confusingly 
close to CERD - the Committee on the Elimination of Racial Discrimination), 
the debates over the common heritage of mankind and Part XI of the 
Convention on the Law of the Sea. In documenting the failure of the Third 
World's strategy in relation to economic issues, he is not at all unsympathetic to 
them. He chides the West for responding with a combination of benign neglect 
and insistence upon the virtues of free enterprise. While supportive of the latter 
principle he notes both that the West itself intervenes in the market whenever it 
suits its interests and that free enterprise alone will not suffice to rescue many 
countries of the Third World from their poverty. 

In moving then to the post-1989 situation he notes the West's concern to 
support those countries emerging from Communist rule, often at the expense of 
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developing countries. He then moves directly to brief discussions of the World 
Bank, the IMF, GATT and the other UN Specialised Agencies. The Bank's 
"major contribution to the development of international economic law" is 
revealingly said to be the establishment of the International Centre for the 
Settlement of Investment Disputes between States and Nationals of Other States. 

But the only pattern that Seidl-Hohenveldern is able to discern in these post 
1989 developments is the thorough discrediting of socialism as practised. But he 
asks whether this abandonment extends also to the "underlying ideology", which 
he does not define but equates with some form of redistributionist, welfarist 
ethic. He notes that the "prospect of unlimited free enterprise7' is no more 
edifying than the earlier failures and asserts that "economic and political 
security go hand in hand". Two of the main actors in the current international 
economic environment - the IMF and the WTO - are thus largely absent, as 
is UNCTAD. In this respect, the book mirrors a more general tendency to leave 
detailed analysis and policy prescription in relation to international economic 
relations to the economists, which does not bode well for balanced assessments 
of the overall UN agenda in the economic and social sphere. 

The two volumes edited by Ruediger Wolfrum consist of 162 chapters, from 
"ABC-Weapons" (for the sake of the uninitiated: atomic, 
bacteriological/biological, and chemical weapons), through to the World 
Tourism Organization. The Preface indicates that the purpose of the book is "to 
describe fully all the institutions, functions and activities undertaken by the 
United Nations and its specialized agencies". But the choice of which entries to 
include and which to exclude is neither explained nor self-evident. The key 
organs and separate agencies are all appropriately dealt with and some 15 key 
conflicts are separately analysed (Cambodia, Central and South America, 
Congo, Cyprus, Indian Subcontinent, IranJIraq, IraqKuwait, Korea, Middle 
East, Rhodesia, South Africa, Western Sahara, and Yugoslavia). Somalia gets 
two pages and Haiti one page under the rubric of "Assistance in Cases of 
Emergency" (pp 55-63). Other major UN undertakings such as Angola and 
Mozambique are not mentioned in the index, nor are the crises in Rwanda and 
Burundi which presumably blew up too late for inclusion. While some of the 
other topics dealt with are of unquestioned importance, the reasons why they 
were chosen instead of others, as well as the basis on which it was decided to 
divide up different topics, remain unclear. Thus arms control, the arms trade and 
disarmament are three entirely separate entries by different authors. Similarly 
the IMF and the debt crisis are separate topics. The right to development is 
accorded a separate entry unlike any other specific right (apart from self- 
determination and minority rights). Women's rights are dealt with but not 
children's. 

There are a total of 98 different authors who have contributed entries. The 
Editor-in-Chief has contributed eight different chapters as has one other 
contributor. The vast majority of them appear to be German academics, but 
since no aEliation or other biographical details are provided for any of them, 
this reviewer, like most non-German readers, cannot be sure. 

The question of timeliness is important in a collection such as this. While 
comprehensive and consistent up-dating is virtually impossible with such a large 
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number of contributors, there remain rather dramatic differences that might have 
been evened out a little more. The introduction indicates that this English 
version "represents a hlly revised version of the second German edition", which 
was published in 1991 (p v). It is said that "events, developments, figures and 
activities which appear are correct and valid as of 1994, unless otherwise 
stated". This seems to be an overly ambitious claim; many of the entries would 
appear to be only cosmetically up-dated from their time of writing in the late- 
1980s. There are very few bibliographic references beyond 1990 and many of 
the assessments are clearly out-of-date. Two examples are sufficient to illustrate 
this point. One, which this reviewer cannot help but select, is the comment that 
the role of the UN Committee on Economic, Social and Cultural Rights is 
"limited to the preparation of decisions of ECOSOC" and that it remains to be 
seen as to whether it will be able "to acquire some modest form of autonomy" 
from ECOSOC (p 600). The fxst statement was never correct and the second 
was surely answered by 1990 (the fourth year of the Committee's existence). 
The same entry also refers, in bold no less, to the Human Rights Committee as 
the "Committee for Civil and Political Rights" (p 599). Would that it were 
indeed so aptly named! 

The second illustration concerns the regional economic commissions. The 
relevant entry concludes with a brief section on the UN reform process and its 
implications for those commissions. Despite the fact that the ECE, in particular, 
has been subjected to a thorough-going and sometimes rather dramatic series of 
reforms, the analysis ends in referring to reports and resolutions dating from 
1987, when the process had barely even begun (p 447). Marginally more recent 
references earlier in the entry (p 444) tell us nothing and would appear to have 
been inserted in a token effort to make the discussion more up-to-date. 

Some of the entries clearly are up-to-date and are the more valuable as a 
result. Thus the entry on "Independent Commissions" is current as of 1993 
(p 743). Disappointingly, that entry offers only a rather perfimctory descriptive 
approach to an issue that is of potentially considerable interest, viz the 
legitimacy, relevance, limitations and impact of such initiatives. By contrast, the 
entry on "Conferences" (p 160) is far more interesting. It locates these 
conferences in their broader context, speculates as to their significance and is 
informatively evaluative. Although this is a relatively minor example, it serves 
to illustrate a broader problem with these volumes. The focus, as identified in 
the sub-title, is said to be on "Law, Policies and Practice", but law seems in 
practice to dominate at the expense of policy analysis. Where the political 
scientists and a few of the lawyers have given themselves the leeway to go 
beyond legal description, the result is instructive and stimulating. Thus the entry 
on the International Law Commission succeeds in conveying a very large 
amount of information, while also carefully evaluating its significance. The 
same is true of other chapters including "Human Rights, State Reports" (p 628), 
although Amnesty International might not appreciate being characterised as "a 
prisoners' relief organization" (p 633). 

For the most part, however, the entries seem to eschew this broader 
approach. The entry on "Conflicts, Afghanistan", for example, devotes 11 pages 
to recounting the activities of the relevant UN organs and agencies. A final 
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page, invitingly entitled "assessment", provides no such thing. It consists merely 
of a further up-date through January 1993. Such information has a shelf-life of 
about two years, whereas a genuine assessment of the advantages and limitations 
of UN law and diplomacy in this setting, by comparison with other initiatives 
and avenues, would have been of enduring value. In a text focusing on 
international law and organizations, the downplaying of policy analysis and a 
more analytically sophisticated approach seems highly inappropriate. It also 
risks condemning what could otherwise have been a work of continuing 
evaluative importance to one whose value will be determined to a great extent 
by the speed of developments within the UN. Given their current pace, much of 
the descriptive part will be out-of-date within five years. 

Inevitably, the volumes contain some outstanding and other very ordinary 
contributions. The entry on "Germany and the United Nations", the only such 
country-specific contribution, might have been translated from a brochure for 
German secondary school students (although they too would deserve better). We 
learn of German initiatives in a wide range of areas (for example, it has 
apparently "made especially intensive efforts to enhance the unrestricted 
realization and promotion of human rights" (p 562)), but there is nothing about 
any of its frustrations, failures or false moves. The Security Council is barely 
mentioned; and Germany's longstanding campaign to gain permanent 
membership in an expanded Council goes unmentioned (as it does also in the 
entry devoted specifically to the Council (p 1147)). Instead, the entry concludes 
by observing that: "Germany is greatly interested in a world order concept 
characterized by the rule of law, the renunciation of force, the peaceful 
resolution of conflicts, peoples' right to self-determination, respect for human 
rights and solidarity in support for economic and social development" (p 565). 
The reader can only be disappointed to note that neither motherhood nor apple 
pie apparently feature among German priorities in this domain. 

Another weak chapter is on the "History of the United Nations". In fact, it is 
no more than a potted summary of development from 1939 to 1945, with no 
"history" worthy of the name apparently having occurred since 1945. The entry 
itself is selective and not particularly nuanced and, it must be added, entirely 
misrepresents the notion of "economic and social rights" which are confused 
with initiatives such as the "Australian pledge" to seek to recognise, as a Charter 
principle, the elimination of unemployment (p 578). (For a far better treatment 
of this issue the reader is referred to Professor Wolfrum's chapter on Article 55 
in Sirnma et a1 (eds), The Charter of the United Nations: A Commentary 
(Oxford, Clarendon Press, 1995)). Human rights, on the other hand, are treated 
in this entry almost entirely in terms of the right to self-determination. 

In marked contrast, some of the entries dealing with individual agencies are 
outstanding. The chapter on FA0 is exemplary: detailed, synthetic, 
comprehensive, balanced in terms of law and policy, and instructively 
evaluative. While credit is given where it is due, the author does not hesitate to 
identitjl shortcomings and political and administrative failings. Entries on some 
of the other organizations, such as the ILO, the IMF and the IMO, however, are 
more typical in being solidly descriptive, but offering little critique or 
assessment. There are many excellent chapters on topics as diverse as those 



256 Australian Year Book of International Law 1996 

dealing with the "Debt Crisis" and the "World Information and Communication 
Order". 

Overall, it is perhaps too easy to be critical of such a massive, multi- 
authored enterprise. These volumes are well laid out and beautifully produced 
and contain a wealth of information that is not otherwise easily accessible. The 
quality of the English translation is also generally very high, despite the readily 
apparent residue of the original German, and the collection serves an additional 
purpose in bringing the work of a wide range of German legal scholars to the 
attention of the large English-speaking audience. There is no doubt that they 
constitute an important addition to the literature of international law dealing 
with the United Nations. 

Philip Alston 

CHAIR IN INTERNATIONAL LAW 

EUROPEAN UNIVERSITY INSTITUTE 

FLORENCE 

United Nations Legal Order 

Edited by Oscar Schachter and Christopher C Joyner 
(American Society of International Law and Grotius Publications, 

Cambridge University Press, 1995, 2 vols, xxiv and 1166pp) 

The title of this book does not readily identify the purpose of its contents. 
However, as the Preface makes clear (p ix), the thrust of the project, based upon 
a "three-year multidimensional study sponsored by the American Society of 
International Law", was "to examine, explain and appraise contributions made 
by the United Nations System to international law and the law-creating process." 
In particular, it involved "a critical appraisal of how UN institutions have made 
law, what law has been made, and the extent to which that law has been 
meaningfully accepted by and evidenced in contemporary state practice." This 
latter claim immediately raises a rather fundamental question: how can those 
institutions make international law if what they purport to make has not been 
accepted by and in State practice? 

It is true that international organisations have the power to make their own 
internal law and this is something which member States have bestowed upon 
them implicitly if not expressly. It follows that those States are formally bound 
by the consequences of the exercise of authority by the institutions concerned. 
This proposition is amply illustrated by the Opinion of the International Court in 
the UN Administrative Tribunal caseJ in which it was held that the General 
Assembly had no choice but to accept as binding on the Organisation decisions 
made against it in claims presented by individual staff members. However, it is 
clear that these two volumes are not limited to international constitutional or 

1 Effect of Awards of Compensation Made by the United Nations Administrative 
Tribunal, Advisory Opinion, ICJ Rep 1954, p 47. 
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administrative law (both being classified under the general heading of 
"international administrative law" by Szasz in his chapter on "General Law- 
Making Processes", p 44) but are designed to cover the entire range of law 
making in which international organisations might be involved. And in most of 
those areas the acceptance of the promotional activities and work of such 
institutions by States would seem to be an essential element in the achievement 
by those activities and that work of "norm status". Despite Weil's fears,2 State 
practice or consent is usually a necessary step in crossing the normative 
threshold. 

The first chapter by Paul Szasz, to which reference has already been made, 
contains a number of propositions which might be questioned. For example, the 
writer dismisses general principles of law as not "a particularly productive 
source". He then goes on to say that those principles which have been 
recognised are probably "reflected in customary if not also in conventional 
international law". It is not easy to reconcile the last part of this statement with 
the following comment that general principles are only of minor interest for his 
study because "evidently" they are "not easily or frequently legislated (p 43). It 
may be the case that the basic rules of treaty interpretation are now conventional 
or customary in form, but there can be little doubt that their introduction into 
international law by early writers and State practice was from municipal rules 
for interpreting contractual and legislative documents. In more recent times, the 
concept of equity has become an increasing part of international rule making, 
both customary and conventional, but its municipal origins can hardly be 
denied. 

Szasz also includes amongst his sources "international administrative law". 
While it may be true that the United Nations is "the lead organisation in 
developing general international administrative law" (p 4 9 ,  this does not make 
that law a source alongside the traditional sources in Article 38(1) of the Statute 
of the International Court of Justice. Such law (Szasz himself singles out 
"privileges and immunities and personnel regimes" (ibid)) is dependent for its 
legitimacy upon the traditional sources. To take just the example of personnel 
law, the general principles applied by Administrative Tribunals have been 
absorbed from municipal notions of justice and a proper balance in employment 
relations (a point acknowledged by Robert S Jordon in "Law of the International 
Civil Service" in Volume 2 of this work, p 1060). 

It would be to give a wrong impression of the very thorough groundwork 
provided by Szasz's chapter to limit comment to the above matters. It surveys 
the wide range of processes and mechanisms whereby international 
organisations contribute to international legal development. It is particularly 
valuable for its insights into the practical factors which influence choices (see 
pp 71-75) and outcomes (see, for a consideration of the effects of the 
resolutions of such bodies, pp 63-66). 

The second of the chapters dealing with the law-making capacity of the UN 
system, by Frederich L Kirgis, is entitled "Specialised Law-Making Processes". 

2 Weil P, "Towards Relative Normativity in International Law?" (1983) 77 
American Journal oflnternational Law 41 3.  
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While the material dealt with is to be expected, perhaps the claim made that it is 
concerned with "non traditional ways in which organisations related to the 
United Nations promulgate . . . norms" (p 109) does cause some surprise. The 
reason for the selection of the epithet nontraditional is the author's perception of 
the ILO treaty-making process as being so different from the normal adoption of 
a convention which it is then for States to ratify or not as they wish. Although 
unique at the time of its creation, the system of providing explanations of why it 
was not possible for individual States to ratify conventions, or of reporting on 
compliance with regard to conventions that have been ratified, has had its 
influence on the constitutional frameworks of some other organisations, WHO, 
UNESCO and, originally, FA0 (pp 1 16-1 7). 

An issue which is becoming of increasing contemporary importance is the 
need for speedier means of treaty amendment. The problem of securing the 
agreement of all contracting parties, as required under the traditional rule 
expressed in Article 40 of the Vienna Convention on the Law of Treaties 1969, 
is avoided in most constitutional treaties by the express adoption therein of 
some form of majority acceptance, not only for constitutional amendments but 
also for changes to a broader range of obligations accepted under the 
constitutional treaty by member States (pp 122-24). 

A number of organisations have adopted alternative mechanisms for 
avoiding the traditional requirement of unanimous consent to treaty 
amendments. These usually take the form of annexes to existing treaties which 
operate by way of, and can be modified by, resolutions of the parent body. 
Although they take effect for members of the organisation on the strength of the 
relevant resolution, the requirement of consent is maintained by the option 
available to individual members to declare that they do not accept the 
amendment as binding on them (see pp 124-35). 

A number of the Specialised Agencies have a formal reporting requirement 
with respect to recommendations made to members by the Conference or 
Assembly of the Agency, though the normative effect of such resolutions is 
limited (see pp 14346).  Similarly non-binding instruments are issued in the 
form of codes or guidelines by a number of institutions. Some are no more than 
guides to governments on safe standards or practice, a notable example being 
the Codex Alimentarius, a joint FAOIWHO project on food quality, covering 
hygiene, additives and maximum pesticide levels (pp 149-51). Others can 
provide a justification for activities, the legality of which might otherwise be 
open to challenge. 

Of particular significance to Australia in this connection is the role of the 
IMO, which, in so far as it is "the competent international organisation", 
referred to in the 1982 Law of the Sea Convention, has an ill-defined mandate to 
augment the Convention by its power to establish "rules, standards, 
recommended practices and procedures" (see Kirgis, "Shipping", pp 73440).  
For example, Article 21 1(1) of the Convention enables States, acting through 
the competent organisation, to "establish international rules and standards to 
prevent, reduce and control pollution of the marine environment from vessels", 
and paragraph 6(a) deals with a situation where those rules or standards "are 
inadequate to meet special circumstances and coastal States have reasonable 
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grounds for believing that a particular, clearly defined area of their respective 
exclusive economic zones is an area where the adoption of special mandatory 
measures for the prevention of pollution from vessels is required for recognised 
technical reasons in relation to its oceanographical and ecological conditions". 
Relying upon this latter provision, Australia has submitted scientific and 
technical evidence and secured the recognition by the IMO's Marine 
Environmental Protection Committee of part of the Great Barrier Reef as a 
"particularly sensitive area" (p 147). On this basis, Australia has gained 
approval for the introduction of a system of compulsory pilotage for passage 
through a designated area of Australia's EEZ within the Reef. 

While the 1MO has Committees for dealing with environmental and safety 
(the Maritime Safety Committee) matters, it has yet to develop a system for 
dealing with essentially political issues under the Law of the Sea Convention. 
For example, the IMO may well have to exercise a quasi-adjudicatory role with 
regard to disputes over the designation of archipelagic sea lanes. Under Article 
53(1) of the Convention, an archipelagic State "may designate sea lanes and air 
routes thereabove, suitable for the continuous and expeditious passage of 
foreign ships and aircraft through or over its archipelagic waters and the 
adjacent territorial sea", but such sea lanes, by paragraph 4, "shall include all 
normal passage routes used for international navigation and overflight". 
Paragraph 6 allows the archipelagic State also to prescribe traffic separation 
schemes in the sea lanes, and paragraph 7 enables the State to substitute, "where 
circumstances require", other sea lanes or separation schemes for those 
originally designated. The IMO's role is adverted to in paragraph 9: in 
designating or substituting sea lanes or separation schemes, "an archipelagic 
State shall refer proposals to the competent organisation with a view to their 
adoption". There are obvious problems for the IMO in dealing with a situation 
where an archipelagic State designates some of the sea lanes, but not all of those 
alleged to exist by States the vessels of which use its waters. If the IMO were to 
"adopt" the proposed sea lanes, would the objecting States be entitled to rely 
upon Article 53(12), whereby if "an archipelagic State does not designate sea 
lanes . . ., the right of archipelagic sea lanes passage may be exercised through 
the routes normally used for international navigation"? The difficulty with such 
an interpretation is that the obvious meaning of the paragraph is to deal with a 
situation where no sea lanes are designated. As paragraph 4 seems to require all 
normal passage routes to be declared at the same time, that interpretation of 
paragraph 9 is consonant with such a reading of paragraph 12. In such 
circumstances, an acceptance by the IMO of a partial designation might carry 
with it the implication that no other normal passage routes exist. Accordingly, 
the preferable approach for the IMO to adopt would be to deny approval of sea 
lanes until an accommodation is reached between the disputing parties on all the 
routes to be made available through the archipelagic waters of the State 
~oncerned .~  It has to be acknowledged that, in such a case, the IMO has a 
crucial and legislative, or at least quasi-adjudicatory, role. 

3 See Bemhardt JPA, "The Right of Archipelagic Sea Lanes Passage: A Primer" 
(1995) 35 Virginia Journal of International Law 721. 



260 Australian Year Book ofInternationa1 Law 1996 

The following chapter is by Louis B Sohn on "The UN System as 
Authoritative Interpreter of Its Law". As the writer points out, the issue of 
authoritative interpretation of the Charter was discussed at the San Francisco 
Conference. It was acknowledged that each organ of the United Nations "will 
interpret such parts of the Charter as are applicable to its particular functions", 
the process being "inherent in the functioning of any body which operates under 
an instrument defining its functions and powers" (quoted, p 172). However, the 
Conference shied away from granting the International Court a role in settling 
disputes over the interpretation of the Charter. It seemed to accept that unless an 
interpretation by an organ was "generally acceptable it will be without binding 
force". The only way of establishing an authoritative interpretation in such 
circumstances would be by formal amendment of the Charter (quoted, p 173). 

Given the reticence of the San Francisco Conference to recognise a clearly 
defined role for the Court in interpreting the Charter, though recognising of 
course that such a question could arise incidentally in a contentious case or 
specifically in an advisory request, it is perhaps strange that the chapter 
commences its treatment of interpretation with the Court (p 174) rather than 
with the organs primarily concerned with issues of their own competence 
(p 203). It is a pity in this respect that the latter section is devoted almost 
exclusively to the rejection of Article 2(7) of the Charter as a limitation on the 
powers of the Security Council and the General Assembly to deal with South 
Africa, with respect both to its internal racial policies and to their extension to 
Namibia. 

The last of the introductory chapters is by Carl-August Fleischhauer on 
"Inducing Compliance". Unfortunately this comprises only a brief outline of the 
various mechanisms available to induce or insist upon a State living up to its 
international obligations. As a result of this brevity, there is no discussion of the 
more informal pressures exercised, even within the UN system, on recalcitrant 
States to secure the carrying out of their international obligations under the 
Charter. 

The section of the study dealing with what is termed "Substantive Law" 
commences with a chapter by John F. Murphy on "Force and Arms". The 
author's problem was to provide an adequate analysis of the crucial issues and 
of the practice of UN organs within 70 pages. The section entitled "Limitations 
on the Use of Force by States" (pp 25 1-70) has little opportunity to explain the 
substance of rival views about Articles 2(4) and 5 1 of the Charter, let alone to 
develop a thesis of the author's own. Thus the sub-section on armed attack deals 
with it only in the context of the Nicaragua case4 and comprises little more than 
extracts from the judgment of the Court and from the dissenting opinions of 
Judges Jennings and Schwebel (pp 26144),  with a final comment from the 
author that the "conclusions of the Court, as well as those of the dissenting 
judges, have been both sharply criticised and strongly supported by the 
commentators" (p 265). 

4 Militay and Paramilitary Activities in and against Nicaragua (Nicaragua 
v United States ofAmerica), Merits, Judgment, ICJ Rep 1986, p 14. 
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The constraints on the author may be further evidenced by the fact that the 
chapter not only includes a segment on "UN Regulation on the Use of Force" 
(pp 270-300), but also a section on "Arms Control, Disarmament, Non- 
proliferation and Safeguards" (pp 301-16). In these circumstances, the author 
was being asked to achieve a virtual impossibility: there simply was not the 
opportunity for a penetrating study of such a range of matters. 

"Human Rights" is given a brief mention in a chapter by Hurst Hannum and 
this is followed by a more substantial discussion of "Self-Determination" by 
W Ofuatey-Kodjoe. Though this is a valuable survey of anti-colonialist doctrine, 
it suffers from the fact that the era of decolonisation is at an end. What is needed 
is an analysis of that material in the light of the problems of the post-colonial 
world. Though there is a short discussion of those issues (pp 383-89), these are 
after all the questions which the future will have to solve, and one would have 
thought that they required greater prominence. Although there might not be a 
great deal of UN practice for a writer to rely upon, admission to the 
Organisation has certainly been a powerful factor in establishing the statehood 
of entities the status of which may have been in doubt. 

The chapter on "Refugees and Migration" by David Martin (pp 391-432) 
concentrates principally upon refugee issues. The mass movements of people is 
an increasing problem both within and across State borders. Some are caused by 
threats to the safety of the group concerned, others are impelled to move by 
economic motives. All are occurring on such a scale that traditional approaches 
either cannot cope with the situation or developed States are no longer willing to 
persevere with traditional policies of protection (see p 43 1). In this respect, even 
the definition of a refugee in the 1951 Convention and its Protocol has been 
subjected to restrictive definition (pp 420-25). 

Rebecca Cook's chapter on "Women" is a forceful and well written account 
of the contribution of various UN bodies to the cause of women's protection and 
advancement. The survey concludes on a pessimistic tone (p 470): 

The nature and extent of violations of women's human rights continue to be 
cruel and pervasive. In many countries, violations remain not simply 
unremedied, but unnoticed as discriminatory or as an affront to the dignity of 
women. 

The problem is, as the large numbers of reservations to CEDAW demonstrate 
(pp 451-53), that there are substantial cultural and religious hurdles to be 
overcome, quite apart from the perception among many groups that western 
values are to be deplored rather than desired. 

"Labor" is covered by Virginia A Leary, mainly by reference to the work of 
the ILO. However, a number of significant problems that have been aired or 
dealt with in other fora are referred to. For example, the problem of dealing with 
low wage and child labour issues as unfair subsidies in international trade is 
covered (pp 494-98), as well as the promotion by the General Assembly of the 
Convention on the Protection of the Rights of All Migrant Workers and 
Members of Their Families 1990 (pp 498-501). 

The first volume ends with Stephen Zamora's chapter on "Economic 
Relations and Development", which focusses "primarily on the international 
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economic regimes administered by those agencies that prescribe rules dealing 
with the movement of goods, services and capital across national boundaries" 
(p 505). The value of this survey is the degree to which it concerns the creation 
of international economic law through a variety of processes, including those of 
the non-treaty variety (pp 541-53). In addition, the author considers the issues 
of interpretation of this law (pp 554-61) and of its enforcement (pp 563-69). 

The second volume is an interesting mixture, dealing with some unfamiliar 
matters and some which are much better known. Chapter 12 by Stephen 
P Marks is amongst the former group of topics, dealing with, as it does, 
"Education, Science, Culture and Information". Some of UNESCO's activities 
are relatively well known, such as those in the field of cultural property 
(pp 603-06) and the abortive attempt to create a New World Information and 
Communication Order (pp 618-20). An interesting aspect of UNESCO's norm 
promoting role is the way in which it establishes monitoring committees to 
oversee various areas of activity regulated by UNESCO conventions or 
resolutions (pp 625-30). 

Other less familiar areas include "Posts and Telecommunications" by 
Francis Lyall, "Health" by Katarina Tomasevski and "Food and Agriculture" by 
Jean Pierre Dobbert. As in the case of other institutions considered, the 
activities of FA0 can be divided into formal treaty arrangements (dealt with at 
pp 924-29) and standard-setting instruments of less than treaty status (pp 929- 
62). Such activities are based on the implied powers of the Organisation, as 
there is no power to proceed in this way in the FA0 Constitution (p 929). Apart 
from the Codex Alimentarius which has already been mentioned and which is 
dealt with in more detail in this chapter (pp 945-85), the principal matters 
considered are the International Undertaking on Plant Genetic Resources 
(pp 93 1-36) and the International Code of Conduct on Distribution and Use of 
Pesticides (pp 939-45). There is also a chapter on the "International Unification 
of Private Law" by John 0 Honnold. 

More familiar areas on international law dealt with are the "Environment" by 
Ved P Nanda, "Law of the Sea" by Bernard H Oxman, "Outer Space" by Ralph 
G Steinhardt and "Aviation" by Frederich L Kirgis. There is also a chapter on 
"International Crimes" by John F Murphy. Of these, possibly the most 
interesting is that on the law of the sea, more particularly that part of it which 
challenges the motives behind the all too ready recognition of treaty law as 
customary law. In the first place, O m a n  makes two points (p 702): 

Devotion to the institutions of global diplomacy in general and the United 
Nations in particular suggests the desire to assemble an impressive catalog of 
successes. Simple good manners make it awkward to argue the contrary, thereby 
implying that many intelligent and dedicated people may have spent a decade or 
more of their professional lives in vain. 

To the second factor, O m a n  suggests that there are two elements. The very 
people responsible for drawing up a convention may well continue to hold 
influential positions from which to promote their self-fulfilling desire that 
customary law has come into existence through the adoption of the convention 
(id.). From a more general perspective, a wish that a rule be accepted in the 
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future as representing customary law is better advanced by asserting that it 
already constitutes the law. "The concession that a rule set forth in a law-making 
treaty is lex ferenda rather than lex lata, however accurate at the time, may 
prejudice future prospects for absorption of the rule into customary international 
law" (p 703). 

Not that the motives referred to are morally wrongful: they are only 
wrongful in terms of the theory of international law. Oxrnan mentions the 
praiseworthy desire to promote human rights and the protection of the 
environment (pp 703-04). Such motives, however, do have consequences for 
the stance which supporters are likely to take on theoretical issues. "Those 
concerned with advancing international human rights and environmental 
objectives are therefore likely to be sympathetic not only to assertions that 
human rights or environmental instruments are rapidly absorbed into customary 
international law, but to liberal theories regarding the relationship of customary 
international law to so-called law-making instruments in general" (p 704). 

The volume, and the work as a whole, ends with two chapters on "Internal 
Law", the first by Robert S Jordan on "Law of the International Civil Service" 
and the second by Jose E Alvarez on "Financial Responsibility". The former is 
the more detailed and provides an admirable introduction to a study of the 
subject. 

A specialist in some of the areas covered may not find the material detailed 
enough. To someone like the present reviewer, with an interest in but not an 
expert's familiarity with the topics, much of these two volumes will be a helpful 
and valuable reference. It is well written and informative. Professors Schachter 
and Joyner and the team they assembled are to be congratulated for this timely 
study on the impetus for law making provided by the United Nations, its organs 
and Specialised Agencies. 

D W Greig 

FAULTY OF LAW 

THE AUSTRALIAN NATIONAL UNIVERSITY 

Australian International Law: Cases and Materials 

Edited by Harry Reicher 
(Law Book Co, Sydney, 1995, xl and 1083 pp) 

This book claims to be "the first indigenous Australian casebook ever 
produced" (p vii), though it took a long time between its conception and 
production. The thirteen chapters (divided into five parts) cover most of the 
standard areas taught in undergraduate units in international law plus a few 
areas, such as international air law and Antarctica, not often dealt with in any 
depth in those units. It does not deal to any significant extent with the important 
areas of state responsibility, acquisition of territory and international 
economic/trade law and generally only deals with materials up to 1993. 
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The cases and materials extracted in this book are determined by what the 
authors understand to be "Australian sources". These are defined by Reicher in 
his Preface as being: "the treaties and conventions ... to which Australia is a 
party; the resolutions and declarations of the United Nations and other bodies . . . 
which Australia has supported; the judicial decisions .. . rendered by Australian 
courts or [by] tribunals acting in cases to which Australia is a party; statements 
by government Ministers and other representatives . . . speaking on behalf of 
Australia . . . ; [and] writings . . . by Australian publicists" (p vii). This limitation 
on the extracts included in the book is both its greatest strength and its 
debilitating weakness. 

It is a great strength because the book contains some marvellous gems of 
material on international law issued by Australian governments or spoken by its 
representatives. Many of these offer insight into the development of government 
policy on international legal issues. However, the limitation of extracts to solely 
"Australian sources" is a weakness because, as a consequence, so much material 
absolutely crucial to an understanding of international law is excluded. For 
example, core treaties are omitted, such as the Vienna Convention on the Law of 
Treaties in Chapter 11 on treaties - despite the authors' (Burmester and 
Reicher) acknowledgment that to understand the law of treaties it is "necessary 
to refer to" the Convention (p 825) and in Chapter 5 on law of the sea (by 
French and Reicher) the United Nations Convention on the Law of the Sea 1982 
is a vital missing element, despite this Convention (particularly its definitions) 
being referred to in many extracts (for example, pp 326 and 340). Similarly, the 
lack of any extract from key international law cases, such as the omission of any 
extract directly from the Nicaragua v. US Case in Chapter 1 on sources and 
Chapter 13 on use of force, creates a serious void in informing readers of how 
international courts and tribunals deal with vital issues of international law. 
Unfortunately, these weaknesses far outweigh the strengths of this book. 

As often happens in an edited book, there are great variations in the quality 
of the chapters. This is not aided by the lack of any standard structure or any 
consistent use of author's comments across the chapters. Author's comments are 
essential to the clarification of the extracts presented, as many extracts do not 
"speak for themselves" but require explanation and putting in context, and these 
comments can provide the reader with a sense of a coherent approach to the area 
dealt with in the chapter. In this respect, the complete absence of author's 
comments (other than some desultory notes) in Chapter I on sources (by 
Fonteyne) and Chapter 2 - which does nevertheless offer useful material - on 
international law and Australian law (by McGinley and Reicher) is 
extraordinary. 

There are a number of chapters which offer comprehensive and helpful 
materials, good author's comments and a coherent structure, with Chapters 7 on 
international air law (by Morris), 8 on immunities (by Brown), 9 on human 
rights (by Charlesworth) - in the (necessarily limited) range of matters it deals 
with; 12 on peaceful settlement of disputes (by Chinkin) - despite reliance on a 
few writings; and, especially, Chapter 10 on international environmental law (by 
Behrens, Lawrence and Reicher) being particularly good. Parts of other 
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chapters, such as the challenges to sovereignty made by indigenous peoples in 
Chapter 4 (by Reicher and Simpson), are valuable and useful (though that 
chapter is thin on any jurisdiction material beyond issues of extraterritorial 
jurisdiction). Yet these good chapters are let down, as are all chapters, by the 
formatting and typeface, which often makes it difficult to make out the structure 
of each chapter. 

Too many chapters would benefit significantly from substantial editing of 
materials, reduction in overlap between chapters, explanation of the selection of 
materials; and the addition of a conclusion, with Chapter 1 on sources (by 
Fonteyne) and Chapter 3 on international legal persons (by McCormack and 
Reicher) being the worst offenders. For example, it is not clear why the 
materials on self-determination are part of the sources of law (pp 42-43) nor 
why the materials on Trieste and Jerusalem (in 1947) are included (pp 163-65); 
and there are either too long or too many extracts dealing with "sociology and 
international law" (pp 15-20) and direct responsibility of individuals for 
international crimes, which seem tangential to the main legal issues (pp 166- 
201). Another example is found on p 825 where it is stated in the opening 
sentence of the Chapter that Australia is a party to the Vienna Convention on the 
Law of Treaties 1969 and yet the second extract (p 826) sets out the Australian 
statement that Australia "could not support the text" of the Convention. This 
obvious incongruity is never explained as there is no extract on why Australia 
changed its mind. In addition, it is a rare chapter in which an author offers a 
critical comment or analysis of the material extracted - or even includes an 
extract which is critical of Australian practice - which is of particular concern 
when much of the material comprises statements by Australian governments. 
Sadly, there is no consistent view taken on which treaties are to be extracted or 
not, with the best view taken in Chapter 12 on peaceful settlement of disputes 
(by Chinkii), where all relevant treaties in the area are included. 

Crucially, too often the current international law is not shown by the 
materials extracted - as "Australian sources" do not always indicate the current 
international law - and some extracts indicate policy more than law (for 
example, Chapter 13 on use of force (by McCormack) especially, pp 1033 and 
1043-44). Thus some key issues in international law today have been ignored, 
such as the powers of the Security Council and there is very, very little on the 
theories of international law, even in the chapter (Chapter 1) dealing with the 
nature of international law. The latter is particularly surprising, even in the 
limited parameters of the book, as some of the important international law 
theorists are Australian (such as in feminist legal theory). 

These serious flaws in this book make the assertion by Reicher that "a full- 
year course in International Law might utilise the whole of the book, whilst a 
one-semester course might start with Part 1 to develop a grasp of the nature of 
the system and the way it is created and how it works" (p ix), unrealistic and 
seriously misleading. A reader would need a copy of a book of international 
documents in addition to this book even to begin to have an idea of international 
legal materials. Indeed, so reliant are the contributors on material found in the 
section on Australian practice in the Australian Yearbook of International Law, 
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that a subscription to that journal may be of more benefit than this book to a 
student undertaking an International Law course. It would also be more up-to- 
date. Further, this reviewer finds it difficult to accept the assumption that a 
writer who is Australian, or who merely resides in Australia, is automatically a 
source of "Australian international law". Above all, the nature of such an 
enterprise - to set out "Australian international law" - is open to doubt. At 
best, such a book sets out the position of the Australian government in office at 
the time of completion of the proofs and so is only current as long as that 
government stays in office. In any event, surely the expectation of most people 
involved in education about international law (at least outside some parts of the 
United States) is to transcend national law and not to allow international law to 
be tied solely and tightly to national perceptions and national trends. 

This book is extremely useful to dip into to find statements by Australian 
governments on international law. However, because of the limitations on which 
extracts are included - created by the restriction to "Australian sources" - and 
the consequent misleading of students as to the present position in international 
law, together with the unevenness of the chapters, this book cannot be 
recommended for students' use in any general international law unit. 

Robert McCorquodale 

FACULTY OF LAW 

AUSTRALIAN NATIONAL UNIVERSITY 

Crimes Against Humanity in International Criminal Law 

By M CherifBassiouni 
(Martinus NijhoffPublishers, Dordrecht, 1992, xxxv and 820 pp) 

In many respects, Professor Bassiouni personally embodies the intellectual 
momentum for an effective global international criminal law regime. For 
decades he has dedicated himself to the pursuit of this goal and with over 120 
articles and at least a dozen books on the subject his prodigious output is 
indicative of the extent of his commitment. It is not surprising then, that this 
book is consistent with Bassiouni's "life work" and constitutes another of his 
calls for the expeditious establishment of an international criminal court. The 
motivation for a book on the subject of crimes against humanity arose out of 
Bassiouni's advice to the Canadian Department of Justice in the trial of Imre 
Finta - the first person to be tried for "crimes against humanity" pursuant to 
Canada's 1987 legislation. Bassiouni explains in his Preface that the Canadian 
legislation is retrospective but not retroactive - that is, it requires that crimes 
against humanity be established under international law at the time the alleged 
crime was committed and that the alleged crime also constituted a violation of 
Canadian criminal law at the time the alleged act was committed. Because the 
alleged acts for which Finta was charged were committed in 1944, the 
Prosecution could not rely on the precedent of the Nuremberg Charter to 
establish the existence of crimes against humanity in international law. 
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Bassiouni's preparation for the trial brought him to the realisation that the 
inclusion of crimes against humanity in the Nuremberg Charter did not resolve 
the international legal status of this category of offences. As the title of the book 
suggests, Bassiouni does not simply analyse the Canadian legislation but 
undertakes a general study of crimes against humanity. 

Bassiouni makes the observation that Article 6(c) of the Nuremberg Charter 
was the first instance of the use of the term "crimes against humanity" in any 
multilateral instrument. Although the Preamble to the 1907 Hague Convention 
had used the term "laws of humanity" and this particular formulation may have 
influenced the choice of the term in the Nuremberg Charter, it is nevertheless 
true that the Nuremberg Tribunal was empowered with jurisdictional 
competence over a category of offences with a unique nomenclature. 
Subsequent to the Nuremberg Charter, both the Tokyo Charter and Control 
Council Law No. 10 included a provision for the prosecution of Crimes Against 
Humanity. However, the novelty of the term resulted in a substantial level of 
controversy about the status of crimes against humanity in international law and, 
as a corollary, the inclusion of this category of offences in the subject matter 
jurisdiction of the Tribunals. 

Bassiouni's book is not a simple defence of the inclusion of crimes against 
humanity in the Nuremberg Charter and elsewhere on the basis that that 
category of crimes existed in customary international law prior to World War 11. 
Although he does provide a number of arguments to support this position his 
book is more sophisticated in the development of its thesis. The author believes 
in the need for international criminal law to include crimes against humanity 
within the corpus of accepted crimes but not at the expense of what he terms 
"the principles of legality". On the basis of his commitment to the application of 
these principles Bassiouni is not uncritical of various aspects of the stated 
rationale for the inclusion of Article 6(c) in the Nuremberg Charter and does not 
accept the international legal validity of the scope of the corresponding but 
differently worded provisions in the other instruments. 

The book begins with an analysis of Article 6(c) of the Nuremberg Charter. 
It is well known that Article 6(c) was carefully circumscribed so that the 
commission of crimes against humanity were limited to the context of the war. 
Bassiouni provides a detailed explanation of the legislative history of the 
provision and shows that the ostensible reason for the linkage of Article 6(c) 
with other crimes in the Charter was based on the argument that crimes against 
humanity were simply an extension of war crimes - that the category of 
protected persons was the same in both cases and the only difference was the 
nationality of the violators. War crimes were, of course, already well established 
as an existing category of international crimes. But Bassiouni is able to show 
that the facts drove the law in this situation and it was an Allied realisation that 
certain Nazi atrocities would not be covered by the category of war crimes that 
this third category, crimes against humanity, was added to the competence of the 
Tribunal. Given the steadfast refusal of the US to agree to the trial of Turkish 
defendants for violations of the "laws of humanity" against the Armenian people 
during World War I, the inclusion of crimes against humanity in the aftermath of 
World War I1 was more difficult than it might otherwise have been. 
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Bassiouni cites the following fundamental principles of legality in the 
criminal law systems of the world: nullurn crirnen sine lege; nullurn peona sine 
lege; and the prohibition on ex postfacto law. The purposes of these principles 
which, he claims, are also applicable to international criminal law are "to 
enhance the certainty of the law, provide justice and fairness for the accused, 
achieve the effective fulfilment of the deterrent function of the criminal 
sanction, prevent abuse of power and strengthen the application of the 'Rule of 
Law"'. He does not suggest that these principles could not have been satisfied in 
the Nuremberg Charter's formulation of Article 6(c). Rather, his allegation is 
that the drafters of the Charter did not give careful enough attention to 
articulating the argument for that. Instead the victorious Allies relied too heavily 
on their power to legislate for the prosecution of horrendous atrocities and 
wanted to ensure the removal of any possibility of technical legal argument 
which could be used to the benefit of the defendants to defeat the jurisdictional 
competence of the Tribunal. He goes on in the book to argue the case for the 
existence of crimes against humanity in customary international law at the time 
the atrocities were committed prior to, and in the course of, World War 11. 

Bassiouni includes a helpful historical chapter on the development of 
international humanitarian law and the protection of civilians in armed conflict. 
He is able to show that excesses in war have been regulated by legal constraints 
from antiquity to modern times. In particular, Bassiouni traces the emergence of 
crimes against humanity committed against one's own nationals in the context of 
war, as a natural extension of the well established principles governing war 
crimes against civilians who are foreign nationals. The author traces the history 
of prosecutions of individuals for violations of the laws of war. The majority of 
war crimes trials have, of course, been undertaken by domestic courts applying 
national law. In some cases, some national courts have applied international law 
or "the law of nations". The important aspect of these trials from Bassiouni's 
perspective is that some of them have been for crimes against humanity and both 
the development of national legal principles and the application of them in 
actual trials has contributed to the development of international law. 

The author also surveys developments since Nuremberg and laments the lack 
of evolution of a clear definition of crimes against humanity. He describes what 
he terms "a piece-meal inclusion of crimes against humanity in substantive 
international instruments" such as various resolutions of the UN General 
Assembly, the Genocide, Apartheid and Torture Conventions, and through 
various reports of the International Law Commission. Perhaps more importantly, 
Bassiouni expresses disappointment at the failure to conscientiously and 
systematically apply the law which has developed to innumerable allegations of 
violation in many parts of the world. Bassiouni concludes his book with a call 
for a comprehensive and authoritative codification of crimes against humanity 
and for the international community to establish an effective international 
criminal law regime for the systematic and consistent application of the law to 
violation of it. 

In a number of key developments since the book was published the first of 
these calls has been answered. This book was published in 1992 before the 
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establishment of the first international criminal tribunals since Nuremberg and 
Tokyo - the ad hoc tribunals for the Former Yugoslavia and for Rwanda. It 
was also published before the International Law Commission had released its 
first version of the Draft Statute for an International Criminal Court. All the 
instruments for these three bodies include ratione materiae jurisdiction over, 
inter alia, crimes against humanity. It is no longer arguable that any 
shortcomings in the inclusion of the category of crime in the Nuremberg Charter 
have not been overcome by the acceptance into customary international law of 
the concept and content of crimes against humanity as a separate and distinct 
category of international crime. Furthermore, the category of crimes against 
humanity is now accepted in any circumstances - with or without armed 
conflict. This proposition was accepted by the Appeals Chamber of the War 
Crimes Tribunal for the Former Yugoslavia in the challenge to the jurisdiction 
of the Tribunal in the Tadic Case. Furthermore, in the recent negotiations of the 
Statute for an international criminal court, crimes against humanity, regardless 
of any connection to armed conflict, have been included in the subject matter 
jurisdiction of the court and no State has challenged that inclusion. 

Bassiouni's second, and most significant, call is yet to be satisfied. Although 
substantial steps have been taken towards the goal of an effective international 
criminal law regime the achievement of that goal is tantalisingly close but still 
very much dependent upon a hitherto unprecedented level of political will in the 
international community. If that goal is realised it will certainly be directly 
attributable, at least in part, to the efforts of M Cherif Bassiouni. This is not the 
most scintillating book I have ever read. In a number of places arguments are 
repetitive and the book includes extensive quotations from other writings which 
does not render it as readable as it might otherwise be. However, it is extremely 
thorough with the usual extensive footnoting that Bassiouni is revered for. The 
book also includes a very helpful Documents section with many instruments 
otherwise difficult to gather - particularly those relating to the establishment of 
the Nuremberg Charter. For those with an interest in international criminal law, 
the book will be a very useful reference. 

Tim McCormack 
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Environmental Diplomacy: 
Negotiating More Effective Global Agreements 

By Lawrence E Susskind 
(Oxford University Press, OxfordlNew York, 1994, 2 12 pp) 

It is perhaps fitting for an area of international law still plagued by doctrinal 
squabbling over what it should be called, that there seems to be something of a 
new analytical genre emerging that concentrates on diplomacy. The doctrinal 
debate I am referring to, of course, concerns the arguments about the appellative 
that ought to be applied to international norms that have environmental 
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protection and preservation within their ambit. The emerging mode of 
diplomatic analysis does not attempt to mediate the disputes either between 
those who favour calling the field "international environmental law" and those 
who do not,l or between those who would substitute "international law in the 
field of sustainable development" for the "compartmentalised world of 
environmental law".2 It does, however, add a great deal to the already rich 
developing literature in the area. 

Of course, texts on the art of international negotiation and agreement are 
hardly new,3 but this fresh analytical category of environmental diplomacy4 
departs in significant ways from its antecedents. It is a diplomacy that 
encompasses much more than mere Statecraft. It is often primarily focused on 
the details of regime-building - positing normative structures (legal and non- 
legal) within which international environmental cooperation can be fostered and 
prom~ted .~  Indeed, the secretive and mostly ad hoc nature of traditional 
diplomacy comes in for consistent criticism as ineffectual in protecting the 
environment. This criticism is accompanied by concomitant calls for greater 
transparency in the environmental diplomatic process, and for participation by 
non-state actors in not only environmental negotiations, but also in the details of 
monitoring and compliance a~tivities.~ 

In this connection, many scholars in the field of environmental diplomacy 
appear to be busily toiling on the worthwhile "dual agenda" suggested by 
Professor Anne-Marie slaughter7 in attempting to bridge the gap between theory 
and practice in international law and international relations. Not all writers on 
the diplomacy of the environment take up Burley's call to advance the liberal 
stake in this dual agenda. But, they do often seek what she identifies as a 

1 For a recount of this dispute, see eg, Birnie PW and Boyle AE, International Law 
and the Environment (corr ed, 1993), p 1 .  

2 Compare, Sands P, "International Law in the Field of Sustainable Development" 
(1994) LXV British Year Book of International Law 303 at 379-81, with 
Pallemaerts M, "International Environmental Law from Stockholm to Rio: Back to 
the Future?" (1992) 1 Review of European Community and International 
Environmental Law 254 at 264. See also Sand PH, "UNCED and the Development 
of International Environmental Law" (1992) 3 Yearbook of International 
Environmental Law 3 at 17 (noting that Working Group I11 of UNCED's 
Preparatory Committee was persuaded by the Brazilian delegate to substitute the 
new term "international law of sustainable development" for the established 
"international environmental law" throughout the text of Agenda 21). 

3 See eg, Nicholson Sir HG, Diplomacy (1939). 
4 See eg, Adamson D, Defending the World: The Politics and Diplomacy of the 

Environment (1990); Benedick RE, Ozone Diplomacy: New Directions in 
Safguarding the Planet (1 99 1). 

5 For a full elaboration of the concept of regime, as it is employed by international 
relations scholars, see Young OR, International Cooperation: Building Regimes 
for Natural Resources and the Environment (1989); Krasner S, International 
Regimes (1983). 

6 See eg, Wapner PK, Environmental Activism and World Civic Politics (1996); 
Princen T and Finger M, Environmental NGOs in World Politics: Linking the 
Local and the Global (1994). 

7 Burley A, "International Law and International Relations Theory: A Dual Agenda" 
(1993) 87 American Journal of International Law 205. 
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"theoretical framework that takes account of the increasing evidence of the 
importance and impact of so many factors excluded from the reigning model: 
individuals, corporations, nongovernmental organizations of every stripe, 
political and economic ideology, ideas, interests, identities and 
interdependen~e".~ The text by Lawrence Susskind that is the subject of the 
present review certainly takes up the quest for such a framework, and for the 
most part succeeds. 

Susskind, Professor of Urban and Environmental Planning at the 
Massachusetts Institute of Technology (MIT) and Director of the MIT-Harvard 
Public Disputes Program at Harvard Law School, has produced a short but 
ambitious text that builds on his work at Harvard, MIT, and the "Salzburg 
Seminar" that produced that "Salzburg Initiative" in 1 9 8 9 . ~  At its core, the text 
offers, according to Professor Susskind, two main features: 

(i) a framework for understanding the current process of global 
multilateral environmental treaty formation and its often depressing 
shortcomings, and 

(ii) a guide for a number of provocative new approaches designed to 
enhance the effectiveness of both the diplomatic process and resultant 
environmental treaties. 

On the whole, Susskind provides a sapient text even if some of his calls for 
reforms are perhaps on the outside of hopeful, especially in the light of the 
daunting problems he identifies in the present international system. Perhaps the 
biggest disappointment that lawyers will have with the text is that it is 
apparently written primarily for non-lawyers, which means that at times it 
suffers from a lack of exactness in terminology and detail. For example, 
Susskind glosses over the implications of "entangled treaty and custom"10 and, 
indeed, what is required to create customary law. There are other instances of 
such shortcomings in relation to "soft law" and the line between lex lata and lex 
ferenda becomes blurred in places. However, for the most part these are the 
quibbles of an international lawyer. As the text is neither exclusively legal in 
scope nor intended solely for lawyers, this criticism should not detract too much 
from an otherwise extremely worthwhile book. 

The book opens with a brief introductory chapter that provides an 
explanation about its contents and what Susskind is seeking to accomplish. 
Susskind recognises, along with liberal international legal theorists, that it is not 
possible any longer to erect walls around States and simply dismiss interests 
related to the foreign relations of a state as being without internal effect and vice 
versa.ll Accordingly, he highlights that he wants to explore how to best 

8 Ibid, at 227. 
9 For a relatively contemporaneous account of the Salzburg Initiative see, 

Nenneman RA, "Paving the Way for Environmental Negotiators", Christian 
Science Monitor, 24 May 1990, p 12. 

10 A characterisation of the relationship between treaty and custom taken from Oscar 
Schachter, "Entangled Treaty and Custom" in Dinstein (ed), International Law at 
a Time of Perplexity: Essays in Honour of Shabtai Rosenne ( 1  989), p 71 7. 

1 1  See eg, Slaughter A, "International Law in a World of Liberal States" (1995) 6 
European Journal oflnternational Law 503 at 508. 
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structure environmental negotiations so that internal and external pressures on 
national negotiation committees can be effectively addressed and so more 
effective environmental treaties can be concluded. 

In Chapter two, Susskind commences his project by outlining what he 
perceives as the principal defects and weaknesses of the existing international 
environmental treaty-making system. According to the author, the three primary 
obstacles to global environmental cooperation on international conventional law 
centre on the political conflict located on the north-south axis, the "sovereignty 
barrier",12 and a distinct lack of incentives to come to the negotiating table. 
Susskind also criticises the Vienna Convention on the Law of Treaties as 
providing an inadequate legal structure for the negotiation of environmental 
conventions, and the recent tendency of environmental agreements to be 
structured in a two-step framework convention and protocol approach.13 

Not suprisingly perhaps for post-structuralists, but also for Susskind, a 
number of these weaknesses in the current system seem to depend in large 
measure on the point of view of the observer. For example, the author identifies 
the various dipoles along the international environmental political spectrum 
between pragmatists and idealists, optimists and pessimists, reformers and 
conservatives. Depending on what position(s) one adopts along this spectrum, 
the efficacy of the existing system for negotiating environmental treaties is seen 
as either mostly ship-shape or a shambles. 

At the end of the day, however, Susskind is right in maintaining that it would 
be a mistake to measure the success of the environmental negotiating process 
and the treaties that it produces in terms of anything less than tangible 
environmental improvements. On this front much remains to be done. It is true 
that recent research on compliance with international environmental norms has 
demonstrated that compliance is generally quite good.14 However, at least in the 
environmental law field, a high rate of compliance is coloured by the 
formulation of treaties that require states to do little more than they would in the 
absence of a treaty.15 Concrete environmental improvement.is yet to be seen in 
most areas. 

Chapters three to six provide a more detailed analysis of four procedural 
shortcomings that Susskind perceives as limits to the effectiveness of the current 
system in producing environmental treaties that lead to concrete international 
environmental improvements. The first, and perhaps most important procedural 
defect in terms of a liberal agenda, is the fact that representation and voting 

12 A phrase borrowed from an anonymous article entitled "Sovereignty Barrier to 
Environmental Law", Crosscurrents, No 2, 14-1 5 August 199 1, p 2, col 1. 

13 Some writers on the subject favour this two-step approach. Compare Benedict RE, 
Ozone Diplomacy: New Directions in Safeguarding the Planet (1991), pp 208-10 
(advocating the use of a framework convention/protocol approach in connection 
with climate change). 

14 See eg, Chayes A and Chayes A, "Adjustment and Compliance Processes in 
International Regulatory Regimes" in Mathews JT (ed), Preserving the Global 
Environment (1 99 1). 

15 Downs GW, Rocke DM and Barsoom PN, "Is the Good News About Compliance 
Good News About Cooperation?'(l996) 50 International Organization 379. 
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requirements in environmental negotiations do not ensure that all State and non- 
State interests are treated fairly. Here, Susskind is in accord with Philip Allot's 
observation that at the heart of the international system, and of international law, 
lies a false theory of representation that ignores the interests of many.16 
Susskind stresses that the goals of environmental protection and sustainable 
development will not be met unless individuals and nongovernmental interest 
groups are given voice and vote at the negotiating table, as well as 
responsibilities and duties with respect to the ensuing environmental treaties. 

Interestingly, Australia appears to be engaged in "democratising" the treaty 
making process at home. The Foreign Minister considers that there has been a 
"democratic deficit" in connection with Australian treaty negotiation and 
ratification and that from henceforth "consultation" with interested citizens will 
govern the process so that international agreements will truly represent the 
"national interest".17 Query, however, what truly represents the "national 
interest" in connection with global environmental problems, as well as who gets 
to decide what is in the "national interest". More importantly, the challenge 
posed by international environmental problems is precisely how to transcend the 
narrow self-interests of States (ie "the national interest") in order to embrace a 
broader international public interest.18 

The second procedural shortcoming that Susskind turns his attention to is 
related to tensions that exist between science and politics that are often seen as 
thwarting the emergence of the wisest possible agreements from environmental 
treaty negotiation. The author's focus here is on "advocacy" or "junk" science 
that is misused by states in the face of scientific uncertainty about the existence 
or causes of environmental problems. Susskind queries the idea of "epistemic 
~omrnunities"~~ of impartial scientists as the answer to this problem. He notes, 
however, the purported salutary uses of the precautionary principle and "no 
regrets" policy in combating the abuse of technical information by States to 
advance their short-term interests. Even with these policy guides, however, for 
Susskind a more complete solution to the problem is the negotiation of 
contingent agreements that can be readily amended to respond to new scientific 
information. 

The traditional absence of linkages between environmental concerns and 
other policy issues is the third procedural defect in the current system of 
international environmental treaty negotiation that is identified by Susskind. Just 
as there is a growing recognition that a normative international regime founded 
on unrestrained free trade is an impediment to successfhl legal solutions to 
global environmental problems, Susskind emphasises the need for participants 

16 Allott P, "Mare Nostrum: A New International Law of the Sea" (1992) 86 
American Journal of International Law 764 at 775. 

17 See Downer A, "Reform of the Treaty-Making Process, House of 
Representatives", House of Representatives, Debates, 2 May 1996, p 23 I. 

18 See Anton DK, "The Global Environment and the P~iblic Interest" (1996) 13 
Environmental and Planning Law Journal 269. 

19 See generally, Haas PM, "Do Regimes Matter? Epistemic Communities and 
Mediterranean Pollution Control'! (1989) 43 International Organization 378. 
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in international environmental treaty negotiations to broaden their scope. He 
argues that they ought to take account of the environmental effects of other 
normative and policy areas, including population growth, economic 
development, and any unconstrained development trends that might render 
nugatory any environmental improvements that future conventions could 
achieve. 

Finally, Susskind addresses the current ineffectiveness of international 
monitoring of existing environmental obligations and enforcement arrangements 
that continually fail to be implemented. He again runs into the sovereignty 
barrier, but in Susskind's view it is not necessary to trade sovereignty to achieve 
compliance. Instead, greater focus must be placed on the tangible benefits 
generated by effective environmental treaties and on how to distribute those 
benefits. The shift from looking at prospective environmental agreements 
through the prism of short-term cost, to one that focuses on long-term benefit 
might, according to the author, mitigate unwarranted cries of threats to 
sovereignty. Again, contingent agreements are stressed. For Susskind, 
sovereignty is not an insurmountable barrier if individual States and regions are 
able to make continuous adjustments in their interlinked policies and programs 
in light of what is learned about the true benefits and costs of international 
environmental protection. 

In his final chapter, Professor Susskind offers an ambitious array of 
proposals for righting the current defects in the international environmental 
negotiating system. Some of these proposals are on the idealistic side. On the 
other hand, his proposals for improving ways that the United Nations can 
facilitate the negotiation process are realistic and entail no radical reform. 
Idealistic or not, however, Professor Susskind is to be commended for the 
creative innovation he proposes. As Sir Wilfred Jenks eloquently put it: 

There is an . . . iconoclasm against idealism in international law. Those who 
dream dreams, are dismissed as dreamers. . . . Practical men [and women] take a 
more tolerant view. They know from life that men [and women] live by their 
visions and that, while an imperfect vision may lead astray, where there is no 
vision people perish.20 

Drawing on the Salzburg Initiative, Susskind first advocates adopting the ten- 
point plan it contains. In line with rectifying the identified shortcomings of the 
system this includes, among other things: building decentralised alliances 
involving State and non-State interests; providing pre-negotiation assistance to 
those in need; adopting creative options and trade-offs in negotiation based on 
costs and benefits; expanding roles for non-governmental interests; reinforcing a 
better balance between science and politics; encouraging issue linkage; 
removing penalties for constructive unilateral action; and, encouraging the 
media to play a more educative role. 

Susskind then introduces his own recommendation for a new form of a 
sequenced negotiation for environmental treaties that will overcome some of the 

20 Jenks W, "Idealism in International Law" in Nawaz MK (ed), Essays on 
International Law in Honour of Krishna Rao (1976), p 39. 
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defects identified in the frame-work convention/protocol model. The sequence 
of negotiation is conceived of comprising three stages. Stage one involves 
minimal commitment and seeks to identify the specific environmental threat 
requiring attention and to define broad principles, timetables, contingent targets, 
and responsibilities necessary to address the threat. Stage two concentrates on 
general and specific commitments, financial arrangements and institution 
building that require minimal levels of performance in exchange for explicit sets 
of limited benefits. Finally, stage three entails undertaking substantial 
commitments in return for maximum benefits, and also entails annual review 
and recalibration of these commitments based on new knowledge. According to 
Susskind, this three stage process will avoid conflict and allow a gradual 
movement towards the best possible environmental treaties. 

Don Anton 

UNIVERSITY OF MELBOURNE 

Preferred Futures for the United Nations 

Edited by Saul Mendelovitz and Burns Weston 
(Transnational Publishers, New York, 1995, XI and 515pp) 

I. Introduction 
The end of the Cold War and the fiftieth anniversary of the United Nations - 
with the attendant plethora of celebratory conferences and commemorative 
merchandise - has inspired a mood of reflection and re-evaluation of the 
institution. Not surprisingly, this has been accompanied by a wealth of reformist 
literature among international legal commentators, whose attention has focussed 
not only on the United Nations but on the wider system and structures of 
international law. 

Preferred Futures for the United Nations contains a collection of essays 
examining the future of the international institutional system. Two of these form 
the subject of this review: "A New World Order: Yesterday, Today, and 
Tomorrow7' by David Kennedy, a leading scholar of the "New Stream" school 
of critical legal studies; and "Transforming the United Men's Club: Feminist 
Futures for the United Nations" by Hilary Charlesworth, a renowned proponent 
of feminist critiques of international 1aw.l Both essays focus on the next stage in 
the development of the United Nations system. While they each envisage a 
hture that differs markedly from the past fifty years, their visions are in many 
ways radically differen:. 

kennedy's description of a new enthusiasm amongst "younger 
internationalists" seems to indicate an acceptance of, and willingness to tackle, 
many of the New Stream's concerns about international law. Liberalism's statist 

1 Kennedy DW, "A New World Order: Yesterday, Today and Tomorrow" in 
Mendelovitz S and Weston B (eds), Preferred Futures for the United Nations, 
1995 p 23; Charlesworth H, "Transforming the United Men's Club", ibid, p 11 I. 
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nature, its distinctions between the publiclprivate, the internationaVnationa1 and 
the legal/political, are all being dismantled by these "renewalists". In Kennedy's 
piece, this new generation is historicised as  the latest wave of traditional 
ambivalence about the foundations of the international system. Yet he sees the 
new world order as a strategic, fi-agmented internationalism, which will use the 
existing institutions where useful but will also engage with new subjects and 
actors and arenas. 

Charlesworth, on the other hand, takes a far less optimistic view. Her 
detailed account of the lack of women's participation in the United Nations, and 
in international law more generally, presents the struggle for change as an 
ongoing feminist project. Whereas Kennedy seems to view, almost nostalgically, 
the spirit of traditional international law as continuing to exist in a changing 
world order, Charlesworth makes the claim that this spirit itself still needs to be 
examined and reconceptualised. 

In this review I want to examine the arguments of Kennedy and 
Charlesworth in the context of the wider conversations between the New Stream 
and feminist international jurisprudence. The next section will examine in more 
detail the different arguments of the two scholars. In particular, I will analyse 
whether feminist moves for reform can accurately be categorised as part of a 
broad "new age" of reformism, or whether Charlesworth is actually advocating 
quite different change. The third section will discuss these recent contributions 
in the light of the dialogue between the New Stream approach and feminist 
approaches to international law more generally. 1 will identify areas of conflict, 
as well as shared radical conceptualisations of notions such as Statehood and 
sovereignty. The fourth section will examine whether Kennedy's "new 
enthusiasts" can really include feminists such as Charlesworth, or whether the 
feminist concerns about New World Order discourse can be levelled at 
Kennedy. 

Ultimately I argue that Kennedy's identification of international law's 
internal ambivalence can be utilised by feminist reformers, even if his sweeping 
categorisation of the "new enthusiasts" ignores much of the political impetus 
behind reform, and it is here that Charlesworth's damning indictment of the 
international system serves as an important reminder of the need for radical 
change. 

2. The visions 
Kennedy's essay identifies what he describes as a new "internationalist 
sensibility" among the younger lawyers and students involved with international 
law. This new generational sensibility stands in contrast to the general 
disciplinary malaise that has settled over the routines and bureaucracies that 
now characterise institutions such as the United Nations. Kennedy observes this 
renewalist movement as more of an "intellectual fashion" than specific political 
commitments, which is energising lawyers, diplomats, activists, and civil 
servants throughout the international cornm~nity.~ He describes an enthusiasm 

2 Kennedy, n 1 above, pp 25-26. 
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about the international order that rejects many of the foundations of past reform 
movements. This is based on a belief in the intemationalist project in all its 
manifestations; internationalisation sees "law as spirit displacing law as 
proce~s".~ As such, the reformist impulse is linked more closely with the self- 
promotion of the discipline than with any particular institutional proposal.4 

At the same time, this movement away from relying on institutional 
processes opens up new spaces within international law, in which new voices 
can be heard and new allegiances forged. It blurs the distinction between theory 
and practice: 

To the contemporary disciplinary enthusiast, today's international problems, 
actors, strategies, and arenas of political struggle are delinked from statecraft. 
They are less political than economic, less interstate than interpersonal, either 
way the province of private, local, and non-governmental  actor^.^ 

Institutions are not completely disregarded, but are seen as merely one among 
many potential strategies and avenues for achieving change. 

Evidently, such an approach has profound implications for existing doctrines 
and principles upon which international law is built. states are no longer treated 
as the only legitimate subjects of international law; the State-centred system is 
fragmented into a "complex and transnational civil fabr i~" .~  Although the 
Statism of international law has long been criticised as outdated, Kennedy 
argues that this new enthusiasm takes the innovative step of ignoring altogether 
the language of State consent and sovereignty. He cites the example of the 
notion of "soft law" as actually confirming as much as eroding the normative 
concept of State consent, by remaining (albeit as a weaker version) alongside 
the existing framework of treaty  regime^.^ Similarly, the international 
enthusiasts are critical of traditional international legal formalism, and the 
narrow conception of what constitutes politics. They are working in ways that 
utilise international texts and symbols in a "broader zone of international 
cultural  politic^".^ 

Kennedy analyses this phenomenon as part of the history of reforming waves 
that have swept over the United Nations system since its inception. He argues 
that in many instances, the same criticisms of international law have been made 
by each new generation of reformers, each seeing themselves as rebelling 
against a staid parent.9 This pattern of circularity and continuity derives from an 
inherent ambivalence within many of international law's central tenets. These 
contradictory tendencies within the discipline manifest themselves as "waves of 
enthusiasm" that are devoted to an internationalist ideal, yet ebb and flow 

3 Ibid, p 27. 
4 Ibid,p33. 
5 Ibid,p27. 
6 Ibid,p37. 
7 Ibid, p 45. 
8 Ibid,p48. 
9 Kennedy (ibid, p 50) identifies three main waves of disciplinary renewal: post- 

World War I with the establishment of the League of Nations; post-World War I1 
establishing the United Nations system; and after the Vietnam War and 
decolonisation process. 
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against the power of the State system, which is at once both creator and 
destroyer of the international legal order.1° Kennedy concludes that the 
traditional distinction between the public and private realms remains 
unchallenged, and it is this aspect of the international system that must be 
confkonted if the promises of the enthusiasts are to be realised. 

Hilary Charlesworth proceeds fiom a markedly different standpoint in her 
discussion of "feminist futures". Her initial comment that current revivalists 
(which may well include many of those described by Kennedy) have on the 
whole ignored the ongoing marginalisation of women, immediately places her in 
contrast to Kennedy. Although he mentions feminists as part' of the broad group 
of "internationalists", and makes a few cursory references to specific political 
commitments such as women's rights, he is approaching his topic as a 
supposedly detached observer, identifying the commonalities between 
reformers, and reluctant to actually position himself anywhere. Charlesworth is 
direct in stating her concern, describing women's exclusion fkom international 
law as "one of the most significant problems facing this institution as it enters 
the twenty-first century".ll It is clear that she is advocating a fundamental 
reassessment of the operation of the international system, by her bold assertion 
that "the presence of men in the United Nations system can be seen as 
contingent on the absence of women".12 

The main part of Charlesworth's discussion is devoted to a detailed 
documentation of the absence of women within the upper echelons of the United 
Nations structure, and the national and international reasons for this. The under- 
representation of women in national legislatures and bureaucracies is directly 
mirrored at an international level, with few women nominated by their national 
governments for diplomatic positions. However, a considerable portion of 
responsibility for this situation must fall also upon the Secretariat of the United 
Nations. The only guideline for the appointment of staff is Article 8 of the 
United Nations Charter, which prohibits the placing of restrictions on the 
eligibility of men and women to participate equally.13 This flimsy, negative 
"guarantee" of formal equality, has allowed misogynist attitudes and systemic 
discrimination to flourish. There are still no formal internal procedures for 
dealing with sexual harassment, and notions of sovereignty - via the diplomatic 
immunity granted to United Nations staff - prevent national redress.14 Where 
women are represented, they are concentrated in traditionally "feminine" 
positions such as support, welfare and health: the "diplomatic equivalents of 
house-keeping". l 

Charlesworth also traces the history of inaction within the United Nations 
system, despite constant requests for reform fkom women's groups and the 
Commission for the Status of Women. In particular, the official rhetoric of 

lo  Ibid, p p  55-59. 
11 Charlesworth, n l above, p 1 1 1 .  
12 Ibid,p112. 
13 Ibid,p115. 
14 Ibid,p130-31. 
15 Ibid,p118. 
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commitment to the cause, and repeated setting of targets with little or no follow 
up support, highlights the problems faced by women at the institutional level.16 
A feminist perspective can thus add to Kennedy's observations of recurring 
themes within UN reform movements, a failure to make gender equality a 
serious concern throughout all stages. The fact that this is an on-going problem 
suggests that the current feminist push for reform cannot be so easily assimilated 
into Kennedy's circularity thesis. Over the past fifty years the male-dominated 
structure of the United Nations system has faced little substantive challenge at 
all. 

The remainder of Charlesworth's discussion is concerned with the 
significance of women's exclusion: she conceptualises this as both a violation of 
women's equal enjoyment of human rights to participate in decision-making 
processes, as well as contributing to the development of a "skewed" perspective 
in the United Nations' political and legal agenda. Normative principles such as 
security, development, and non-intervention in the domestic jurisdiction of a 
State, are shown to be highly gendered concepts. Yet Charlesworth is cautious 
to avoid an essentialised notion of a "women's perspective". Rather she argues 
that international law reflects concerns that are based on male life experience as 
universal norms. l 7  

The future for the United Nations that Charlesworth envisages would appear 
to be something quite different from the reformism discussed by Kennedy, 
which "has become detached from particular institutional establishments or 
normative  innovation^".^^ Charlesworth is certainly not yet willing to give up 
entirely on the institutions of international law. She outlines concrete strategies 
for reform that directly tackle the national and international causes of women's 
inequality: for example, making United Nations membership (or voting rights?) 
contingent upon a State's introduction of equal representation in national 
political fora, or Member States withholding a portion of their annual dues if 
targets for women are not met within the United ~ a t i 0 n s . l ~  Indeed, perhaps 
such strategies are more radical than those of the "renewalists", more 
threatening to traditional internationalists, for they require a re-imagining and 
transformation of the institutional system itself. 

3. The dialogue 
It is somewhat reductionist to talk of the differences between feminist 
jurisprudence and the New Stream approach, for feminism is anything but a 
homogenous category, and New Stream scholars would no doubt baulk at being 
described so neatly. Kennedy's self-confessed New Stream project is "an effort 
to dislodge the discipline of international law from its stagnation in post-war 
realism".20 Obviously feminists are trying to effect substantial change as well. 

16 At 120-21, for example, Charlesworth quotes the Secretary-General's much 
publicised targets of 50150 representation by 1995! 

17 Charlesworth, n 1 above, pp 131-38. 
18 Kennedy, n 1 above, p 39. 
19 Charlesworth, n l above, p 141. 
20 Kennedy DW, "A New Stream of International Scholarship" (1989) 7 Wisconsin 

International Law Journal 1 at 6. 
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There are both common and conflicting elements within both camps (large and 
scattered camps as they are). The question is whether the visions of Kennedy 
and Charlesworth can be reconciled. 

Charlesworth has argued elsewhere that feminist legal theories tend to be 
"both much less and much more ambitious" than Critical Legal Studies. 
Feminists do not aim to provide a grand unified theory of international law and 
"indeed they delight in showing the seams." Yet feminists are more ambitious 
because they openly express a political commitment to using gender as the 
central category of analysis.21 Feminist theory itself has had to grapple with the 
inevitable tension between universalising theories and the diversity of women's 
experiences, and this is by no means resolved. However, one method of 
distinguishing between the two proposals for the future of the international legal 
system, is to contrast the grand vision of Kennedy with the particular nature of 
Charlesworth's position. Her critique is based directly on the self-evident 
absence of women within the United Nations system. Kennedy is proceeding 
fkom a quite different position. He is trying to pinpoint a general sensibility that 
he acknowledges is "far more present in conversation than in ~cholarship".~~ 

Such a claim of a new "central truth" raises another concern among 
feminists, which is the danger of adopting a completely apolitical stance.23 
Kennedy describes the new renewalists as being committed, ultimately, to a 
sense of the international "in and for itself', despite their various claims to 
political or ideological causes.24 At another point he makes the following 
intriguing observation: 

In some sense internationalists seem simply to be working in an alternative 
political universe, in which commitment to the level of government has displaced 
concern about its outcomes.25 

By contrast, a substantial aspect of feminist deconstruction of international law 
has been a re-focusing on the impact of legal principles and rules on actual 
women's lives; outcomes are very much part of any feminist project which is 
grounded in the experiences of women. Internationalism fiom this perspective 
may be but one possible strategy, and arguably an important one, but this is 
quite different to defending its essence and spirit per se. 

Indeed, any approach that fails to focus on outcomes may run the risk of 
failing to achieve substantial change for women at all. Charlesworth has argued, 
with regard to the work of Martti Koskenniemi, that it is unlikely that his "re- 
imagining of the game" will produce results for women which are different to 
those produced by traditional liberal notions; "gender is simply not anywhere on 
his agenda".26 Koskenniemi's notion of contextualised justice, to allow for 
some moral stance (as against totalitarian regimes, for instance) does not make 

21 Charlesworth H, "Subversive Trends in the Jurisprudence of International Law" 
(1992) American Society of International Law Proceedings 7. 

22 Kennedy, n 1 above, p 26. 
23 Ibid, p 36. 
24 Ibid, p 63. 
25 Ibid, p 36. 
26 Charlesworth, n 21 above, p 9. 
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any provision for the fact that discrimination against women occurs at all levels. 
The reluctance of both the New Stream and liberalism to take a stand means 
more of the same for women; "failure to take an explicit, normative position on 
the subordination of women is implicitly normative through supporting the 
status q~o".27 

This failure to take a stand on gender is reflected in Kennedy's language. 
Marilyn Waring has critiqued "male-stream" international legal academics for 
their language and use of terms of reference that presume male life experience 
as the norm.28 Just as Waring found that soccer analogies adopted by male 
lawyers made her feel as though her questions were coming from outside the 
stadium,29 Kennedy's language raises similar issues. His discussion of previous 
reform attempts is phrased in an almost realist tone, in which international law 
must be coldly confronted by the "UN players" who must "play hard ball", and 
make use of the "grandstand plays of public diplomacy".30 This approach to 
change is to be contrasted with his description of regional bodies as the 
"midwives" to the new international order.31 Is the postmodern conversational 
tone actually revealing a quite gendered perspective? But with an author such as 
Kennedy, one suspects that the language is quite deliberately used to illustrate 
the respective stages of United Nations reform itself, and to subtly reflect its 
gendered nature. When discussing the fiftieth birthday of the United Nations, 
the institution is described as the "son of the League" which "has become an 
old, friend, father, subject, mentor to those who study its law", and the time is 
now past when "great men" could witness the birth of the system.32 

Kennedy does see many women's groups and feminists as sharing the broad 
new enthusiasm for internationalism. Indeed, there are aspects of his New 
Stream methodology of understanding the tangled relationship between 
contradictory elements in international law that have much to offer feminist 
analyses of the system. The discipline's internal ambivalence toward most of its 
central doctrines explains why Statehood and sovereignty remain central to the 
maintenance of the legal order, despite seemingly being in decline at the same 
time. Kennedy notes that it is difficult for the new enthusiasts to acknowledge 
the "seductive power of sovereignty as social phallus", and that the new energy 
comes from a repressed desire to maintain sovereignty yet abolish it.33 Although 
feminists have critiqued Statehood for privileging some voices over others, 
many such as Charlesworth are not ready to abandon it a l t ~ g e t h e r . ~ ~  

On the other side of the coin, there is considerable feminist ambivalence 
about utilising non-institutional international arenas. While many feminists have 

Charlesworth, ibid, pp 9-10. 
Waring M, "Gender and International Law: Women and the Right to 
Development" (1 992) 12 Australian Yearbook oflnternational Law 177. 
Ibid, p 182. 
Kennedy, n 1 above, pp 24-25. 
Ibid, p 25. 
Ibid, pp 25-26. I'll give him the benefit of the doubt! 
Ibid, p 59. Perhaps this Freudian analogy shouldn't be taken too far, but it is an 
interesting point. 
Charlesworth, n 21 above, p 8. 
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long criticised the notion of a private 'unregulated' realm, other feminists have 
also pointed to the usefulness of such a space. Karen Knop delightfully 
describes this as "the transformative potential of dancing in the normative 
margins of international law".35 Knop draws heavily on the work of Iris Marion 
Young, who critiques the centrality of the State and seeks a broader 
international civil society that can include and value other networks which are at 
the margins of traditional international legal discourse and State ac t i v i t i e~ .~~  
This may well be a truly feminist manifestation of Kennedy's internationalism. 

Similarly, Dianne Otto has argued that international law's ambivalence about 
notions of democracy may offer a potential space for change that could 
encompass women's full participation in decision-making processes.37 Otto 
examines the obstacles within the United Nations system to achieving real 
change for women, such as the nature of customary international law which is 
inherently conservative and inextricably bound to sovereignty.38 While 
Charlesworth is concerned with directly transforming the institutional structure, 
in some ways perhaps it may be better to try different avenues within broader 
international society. Karen Knop argues that an approach which is not centred 
on institutions is well suited to feminist strategising, and this element is certainly 
present in Kennedy's internationalism. 

4. Can feminists really be internationalists too? 
While elements of Kennedy's thesis may provide an important framework for 
feminist reform of the international, it is still debatable whether the full 
implications of such an approach can truly accommodate feminist goals. In 
particular, his claims that the rhetoric of internationalisation has a unifiing 
effect over "unbridgeable divisions" are questionable.39 Kennedy remains 
frustratingly vague as to who these internationalists are, besides listing a handful 
of people whom he has in mind. There are only a few brief references to the 
heterogeneity within such a categorisation, yet surely this raises important 
questions as to whether there really is such a common way of seeing the future 
international order amongst the younger generation of international lawyers? A 
most revealing comment appears early on in the discussion, where he describes 
circulating a draft of his paper: "many of the younger lawyers who read the 
piece objected that no one they knew fit the protocol exactly".40 

Such a broad generalisation reduces the diversity of these "enthusiasts" to a 
falsely constructed amalgam. Thus Kennedy's claim that there are no real 
politics for the new internationalist, only makes sense for such an artificially 

35 Knop K, "Re-Statements: Feminism and State Sovereignty in International Law" 
(1993) 3 Transnational Law and Contemporary Problems 293 at 3 16. 

36 Ibid, p 308. 
37 See Otto D, "Challenging the 'New World Order': International Law, Global 

Democracy and the Possibilities for Women" (1993) 3 Transnational Law and 
Contemporary Problems 371. 

38 Ibid, p 408. 
39 Kennedy, n 1 above, p 26. 
40 Ibid, p 26. 
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constructed person. An all-pervasive commitment to the international may 
indeed exist, but for many people it is the political causes they support that 
motivate their belief in the international, and not the other way around, and this 
is certainly the case for many feminists. It is only when Kennedy discounts the 
value of difference that he can adduce this tenuous commonality through his 
own theorising. 

But perhaps it just seems this way to me, as a young feminist who does 
believe in the international; and it rankles with me to hear my own political 
commitments 'reduced' at a theoretical level to merely one strand among many, 
to see myself and those with whom I identify and support, pigeon-holed with 
others whose version of the international has profoundly different implications 
for the future of international law. True, events such as the recent Fourth World 
Conference on Women have helped to project women's inequality onto the main 
stage. Even Gareth Evans, in a speech on human rights and the future of the 
United Nations made when he was the Australian Minister for Foreign Affairs, 
devoted an entire paragraph to the United Nations' role in promoting gender 
equality as a specific new d i r e ~ t i o n . ~ ~  On the other hand, as Charlesworth notes, 
there is little mention of gender as a pressing issue in the overall mainstream 
discussions of the future of the international order which favour the more 
globally significant (or politically less revolutionary) agendas of peace and 
development. 

Moreover, although Kennedy states that the new regime being built by his 
"enthusiasts" certainly is not George Bush's New World Order, the breadth of 
his category renders this claim somewhat dubious. Kennedy argues that "[olur 
international regime would not remain to be built, but would exist in all the 
forms of power and sites of choice accompanying the international market".42 
This raises two related concerns: that this new order is one which favours the 
internationalisation of capitalist market economies and Western style 
democracy, and secondly that it 'reprivatises' much of the public sphere, leaving 
it at the mercy of already existing power inequalities. 

A central theme of the post Cold War rhetoric of a New World Order has 
been a push for global democratisation. This is reflected by modem liberals 
such as Thomas Franck, who argues that there may now be an internationally 
recognised right to democratic g~ve rnance .~~  Yet under 'the guise of protection 
of human rights there are disturbing strains of a new form of Western 
imperialism. The triumph of capitalism has also meant the blossoming of the 
power of the transnational corporation, which for the most part lies outside the 
realm of international regulation. Kennedy fails to mention how this 
internationalism will affect the world's women, the vast majority of whom 
already live in poverty. Likewise, the particular form of democracy that is 

41 Evans G, "Future Directions for the United Nations" (1995) 20 Melbourne 
University Law Review 172 at 183. 

42 Kennedy, n 1 above, p 68. 
43 Franck TM, "The Emerging Right to Democratic Governance" (1992) 86 

American Journal of International Law 46. 
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promoted and practised by the international institutional system has been shown 
to be a Western liberal, protective concept, rather than the more threatening 
notion of full participatory democracy!4 Dianne Otto asserts that this dominant 
version of democracy can actually be deleterious for women's rights, as 
illustrated by the effect of democratisation on women in Eastern Europe and the 
former Soviet Charlesworth also uses such evidence to directly refute 
claims by scholars such as Teson, who claim that once democracy is achieved 
(read formal equality), gender equality will naturally fo~low!~ 

As mentioned above, the liberal construction of a publiclprivate dichotomy 
has been the focus of much feminist critique. The traditional international legal 
refusal to directly regulate the private sphere of domestic jurisdiction effectively 
protects the status quo of patriarchal power relations within a State. Yet in the 
context of the elements in the new internationalism outlined above, Kennedy's 
reference to power and choice may not have a great deal of meaning for women 
within this "new" regime either. While the subversive possibilities should not be 
ignored, existing world power arrangements (political, economic, social, cultural 
and gendered) may be allowed to consolidate an already disproportionate 
position of influence.47 

Despite these pitfalls, internationalisation may also provide a chance for 
groups that are disempowered within the State system to develop ways of 
utilising the power of their agency in a broader international legal context. The 
arguments of academics such as Knop, discussed above, do support the 
contention that feminists can make use of the new internationalism. However, it 
is interesting to note that with one exception (Jordanian women at the World 
bank), all of Kennedy's examples of the new "disciplinary enthusiasts" can also 
be described as relatively privileged Westerners, despite his claims of 
international inclu~iveness.~~ Where does this leave feminists in developing 
nations who hope to transform the international order, or women lawyers across 
the world who are still raising the complaints discussed by Charlesworth? 

5. Conclusion 
If, as Kennedy asserts, even these renewalists are caught in an historically 
circular pattern of reform attempts, feminists should retain a healthy scepticism. 
Despite his tone of detached observer, perhaps Kennedy himself is only giving 
voice to his own perspective, as an international legal academic searching for a 
way to renew his discipline, and inevitably turning to a new conception of a 
marginalised role for international institutions after he has deconstructed all 
other attempts to theorise their efficacy. 

44 Otto, n 37 above, pp 374-86. 
45 Ibid pp 386-92. Otto notes that Eastern European legislatures had an average 

twice as high as Western industrialised nations for women's participation in 
decision-making processes, but with the advent of democratisation this has fallen 
to the appalling Western average of roughly 10%. 

46 Charlesworth, n 1 above, p 424. 
47 Otto, n 37 above, pp 376-77. 
48 Kennedy, n 1 above, p 333. 
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The gendered nature of the international order that Charlesworth identifies is 
indisputable. As Kennedy himself concludes, the real question is "which 
international order to further"?49 Yet this vital point is dangled tantalisingly at 
the end of his paper, with no further discussion. For a feminist international 
future, New Stream scholars too must examine the details and implications of 
their grand theories. Both earlier feminist work and New Stream analysis took 
important first steps in deconstructing the ideological foundations of 
international law, but now the task is one of reconstruction. Charlesworth has 
talked of the need for feminists to seize Richard Falk's "Grotian moment".50 
Kennedy's vision of a new internationalism will only mean substantive change 
for the world's women if "the gender politics of everyday life and personal 
experience" change also.S1 

Caitlin Reiger 
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49 Ibid, p 375. 
50 Charlesworth, n 21 above, p 1 1. 
51 Ibid, p 454. 






