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Overall, however, this collection of papers provides an excellent contribution to
the emerging discourse on the intersection of public and international law. As the
editors point out correctly, much of the discussions to date have focussed primarily
on how international law is implemented domestically, and, to a lesser extent, on the
emergence of so-called 'global administrative law'. Little scholarship exists that
specifically looks at the intersection of both areas of law. Bringing together experts
in public and international law, this book fills this gap, particularly with regard to
international and domestic issues of sanctions and accountability. A distinctive
feature of the collection is that each chapter contains a range of cross-references to
other parts of the book. This contributes to the overall cohesiveness of the book and
sets it apart from most other edited collections. Indeed, the close links between
individual chapters makes the book virtually readable as a monograph. At the same
time, each chapter can easily be taken as an interesting stand-alone read.
Furthermore, despite providing rigorous analysis, all chapters are of moderate
length. This makes the collection easily accessible. It is thus highly recommended to
students and scholars of public and international law alike and deserves wide
readership.

Dr Christopher Michaelsen
SENIOR RESEARCH FELLOW,

FACULTY OF LAW, UNIVERSITY OF NEW SOUTH WALES

Disobeying the Security Council: Countermeasures against Wrongful
Sanctions

Antonios Tzanakopoulos

(Oxford University Press, 2011, 288 pp)

In the years following the adoption by the United Nations Security Council of
Resolution 678 in 1990, significant academic attention was directed towards the
expanded view of the Chapter VII mandate and the potential for abuse by the
Security Council of that mandate. Commentary focused upon the proper limits, if
any, of Security Council action and the ability of the International Court of Justice
to review and, if necessary adjudicate upon Security Council action, as resolutions
ultra vires, or beyond power.

Similar attention was not directed to the converse of that question: the
accountability of States for non-compliance with Security Council resolutions and
their ability legitimately to disobey unlawful sanctions purportedly imposed by the
Security Council pursuant to article 41 of the UN Charter. Dr Antonios
Tzanakopoulos has, in his thoughtful work Disobeying the Security Council:
Countermeasures against Wrongful Sanctions, successfully addressed this
significant question, and the characterisation of such disobedience by States as a
lawful countermeasure.

For example, R Higgins, Problems & Process in International Law at 184-85;
B Martenczuk, The Security Council, the International Court and Judicial Review
(1999) 10 EJIL 517, M Bedjaoui, The New World Order and the Security Council
testing the Legality of its Acts (1994).
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Dr Tzanakopoulos frames the problem as one of the accountability of an
international organisation. In this he is on solid footing. In 2002 the International
Law Association concluded that: "No situation should arise where an international
organisation would not be accountable to some authority for an act that might be
deemed illegal." 2 Although, as Dr Tzanakopoulos identifies, the term
'accountability' is capable of widely varying meanings dependent upon context, in
the field of public international law, accountability is most usually characterised in
terms of its consequence, being responsibility for an internationally wrongful act.3

Accepting that the Security Council is properly characterised as an international
organisation, the attribution of responsibility for its internationally wrongful acts is
by no means straightforward, either in relation to the identification of such a
wrongful act, nor in respect to any consequences that may follow. Dr
Tzanakopoulos identifies that the Security Council, in its existing UN structure,
lacks any traditional forms of accountability. 4 Other than the requirement in Article
24(3) of the UN Charter (requiring the Security Council to submit at least an annual
report to the General Assembly for its consideration) there is no avenue for
traditional 'political' accountability.

However it may be argued that States that place collective responsibility in the
hands of an international organisation remain the primary focus of responsibility for
wrongful actions that flow from that organisation. As the ILA noted in 2002
"Membership of an international organisation cannot be considered to imply a
corresponding reduction of state responsibility."5

The Security Council of course owes its very existence to the trust that is
expressly placed in it by the member States of the UN. Dr Tzanakopoulos quotes 6 a
statement made by the representative of Zimbabwe in 1992 which highlights this
trust: "This means that 160 States have placed their security, and possibly their very
survival, in the hands of the 15...".7 Dr Tzanakopoulos concludes that:

... the predominant accountability-holder in the case of the Security Council acting
under Chapter VII is neither the membership of the Organisation constituted as a
plenary organ, nor the public at large or the individuals affected by its exercise of
power, but rather each and every member state of the organisation which has placed
its security in the hands of the Council.8

2 ILA Committee on the Accountability of International Organisations Report to the
New Delhi Conference 2002 p 13.

3 See, eg, Article 3 of the ILC Draft Articles on the Responsibility of International
Organisations (adopted by the International Law Commission at its sixty-third session,
in 2011, and submitted to the General Assembly (A/66/10, para 87))

4 At 1-13.
5 ILA Committee on the Accountability of International Organisations Report to the

New Delhi Conference 2002 p 13.
6 At 13.
7 S/PV.3063 (1992) 54-55
8 At 13.
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One might equally suggest that responsibility for excesses of the Security
Council lies not with the organisation but with the member States of the Security
Council from time to time. As Dr Tzanakopoulos notes 9:

Thus an International Organisation, a subject of international law... is made up by
other subjects of international law, namely sovereign States and/or other
International Organisations. This additional 'layer' perplexes the attribution of
conduct to an international organisation to some extent ... .

Dr Tzanakopoulos considers a number of possible solutions to the question of
attribution in the context of international organisations. One is that conduct of the
Security Council could be attributed to the UN on the basis that an international
organisation (the UN) is responsible for the conduct of its organs or agents (the
Security Council).' 0 Dr Tzanakopoulos concludes that: "... what can be termed the
'normative conduct' of the Security Council will always be directly attributable to
the Organisation as conduct undertaken by one of its organs." 1 Slightly more
obscure and articulated with less clarity is the section considering the subtle
question of whether their organs may be considered as agents of the UN when
implementing Chapter VII resolutions. 12

Dr Tzanakopoulos then addresses the identification of possible breaches of the
normative obligations of the UN. 13 He (correctly) discusses, and then discards the
proposition that there are no legal limits to the powers of the Security Council. 14
For example, although there is clearly discretion involved in an Article 39
determination of a threat to the peace, the existence of such a discretion does not
and cannot mean that the discretion is unbounded. As Dr Tzanakopoulos notes, "...

a discretion can only exist within the law."l 5

The consequence of the existence of a legal framework within which Security
Council decisions are taken is the search for avenues of review in the case of
potentially illegal acts. In Chapter 4 Dr Tzanakopoulos considers the possibility of
judicial involvement in the determination of international responsibility of the UN
for wrongful Security Council actions. He suggests that judicial review in the
traditional sense is not possible, as no compulsory effect would flow from a finding
of illegality or ultra vires.16 Although Dr Tzanakopoulos concludes that 'incidental'
review by the ICJ may be possible, he places little weight on the resulting
determinations, describing them as "exceptional, haphazard and quite
improbable". 17 However, he correctly acknowledges 18 that there exists a res

9 At 18.
10 At 19.
11 At 30, 52.
12 At 34-45.
13 At 54-84.
14 At 55-56.
15 At 61.
16 At 104, citing also the work of V Gowlland-Debbas, 'The Domestic Implementation of

UN Sections' in E de Wet and A Nollkaemper (eds), Review of the Security Council
(2003) 66.

17 At 112.
18 At 105, Ill.

234



Book Reviews

judicata effect of decisions of the ICJ (as well as domestic Courts), in that they play
a role in legitimising State responses to Security Council decisions.

The central thesis of Dr Tzanakopoulos' work is that in the absence of any
binding form of judicial review emphasis must return to direct State action, which
may include disobedience. The difficulty, of course, with this analysis is that the
State targeted by a Security Council resolution will normally, if not invariably,
claim that the resolution is illegal. A unilateral allegation of this type cannot be
legitimate. 19 However multilateral allegations of illegitimacy, and allegations made
by those not involved in the primary dispute, will carry greater legitimacy. Equally,
Dr Tzanakopoulos notes that domestic courts may carry with them an ability to
determine the legality of Security Council resolutions for the purposes of domestic
law. A fascinating section of the work is that dealing with the processes by which
domestic courts have been prepared to challenge Security Council resolutions and
their implementation. 2 0

Dr Tzanakopoulos concludes with a discussion of the consequences of a
wrongful act taken by the Security Council, in the context of traditional concepts of
state responsibility: the obligations to cease the wrongful conduct and make
reparations. Rightly, most emphasis is placed upon disobedience as a right of States
faced with a resolution of the Security Council which is ultra vires.

Dr Tzanakopoulos goes on to describe a distinction between the validity, and
the legality, of a resolution, noting that the ICJ in Expenses21 and Namibia22 has
established a presumption of validity. He concludes that an act can be valid, but
illegal, 23 leading to the possibility of disobedience as a countermeasure to the
wrongful action of the Security Council. Indeed, Dr Tzanakopoulos suggests,
powerfully, that a wrongful act of the Security Council amounts to an injury to the
international community and thereby legitimises countermeasures (particularly
disobedience) by all States. This possibility, described by Dr Tzanakopoulos as the
threat of "massive disobedience", 24 potentially represents a serious challenge to the
previously unchallenged Chapter VII authority of the Security Council.

Dr Tzanakopoulos discusses in detail the question, oft-debated, of whether the
words "in accordance with the present Charter" in Article 25 are words which grant
to States a power of interpretation and a licence to disobedience, in cases of
resolutions that are asserted to have been taken other than in accordance with the
Charter. However, his conclusion in this important debate appears somewhat trite. 25

One may legitimately question whether a characterisation of disobedience as a
countermeasure renders the interpretation of Article 25 moot.

The scope of review of decisions of the Security Council remains fraught with
uncertainty and difficulty. Whilst there is significant benefit to the international

19 Discussed by Dr Tzanakopoulos at 124-25.
20 At 129-36.
21 [1962] ICJ Rep 151.
22 [1971] ICJ Rep 16.
23 At 174.
24 At 202.
25 At 166.
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