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I. Introduction
"Good international citizenship" is a phrase that has been in and out of vogue in
Australia over the past two decades. It is particularly associated with Labor
governments, having first been propounded as a foreign policy objective during the
Hawke-Keating era, excised from the political lexicon under the subsequent
Howard-led coalition government, and revived by the incoming Labor
administration in 2007. Yet despite its sporadic popularity, there is no agreement on
what good international citizenship actually means: the (surprisingly limited)
literature tends to focus instead on the foreign policy Australia has followed or
ought to adopt as a good international citizen, without analysing the meaning of the
term. Understandably, the concept has featured most prominently in the discourse of
international relations scholars and foreign policy practitioners.

It is suggested, however, that good international citizenship is of equal interest
and relevance to the international lawyer, and while we might all recognise good
international citizenship when we see it, an international lawyer's understanding of
the concept might be quite different from that of an international relations
practitioner. This article therefore briefly explores what good international
citizenship might mean to an international lawyer, and the role that international
law, and international institutions, might play in determining good international
citizenship. Applying the criteria thus identified, this article then seeks to assess,
from the perspective of an international lawyer, the good international citizenship of
the Rudd government (December 2007-June 2010).

II. What is good international citizenship?
One of the earliest recorded uses of the term "good international citizenship"
appears in a 1967 speech by the Governor-General of Canada, reflecting on
Canada's standing in the world in its centennial year:

I express my view that Canada stands higher than ever before, in the esteem of other
countries ....
This is very right and proper. We are a good intemational citizen worthy of trust and
capable of leadership. ... we are destined to be a more powerful and a more
influential state.

LLB (Manchester), LLM (Lond), PhD (Syd); Lecturer at the University of Sydney
Law School.
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With power and influence come responsibility and opportunity. There is much to be
done to combat hunger, disease, poverty, and ignorance which threaten peace as
much as territorial and racial disputes.1

Another Canadian, former diplomat and Prime Minister Lester Pearson, is often

credited with first enunciating the concept during his long career in external affairs,
although there is no record of his actually using the term. 2 Pearson believed in
"participatory internationalism" as a principal objective of Canada's post-war
national policy in order to maintain and strengthen world peace, 3 and that Canada
should play an active role in multilateral affairs.4 He believed in the United Nations
despite its early shortcomings, 5 and in the benefits for all countries - donors and
recipients alike - of overseas aid and development. 6 These themes are evocative of
what has become known as good international citizenship, and as will be argued, the
promotion of active support for multilateralism and multilateral institutions forms
one of the core elements of the concept.

More recently, the concept was developed 7 in Australia by its most vocal
proponent, Gareth Evans, who as Foreign Minister from 1988 to 1996 made
frequent reference to the term in his prolific output of speeches, papers and books.8

I D Roland Michener, 'Canada's New Status' (Speech delivered at the Joint Meeting of
the Empire Club in Canada and the Canadian Club in Toronto, Toronto, 30 November
1967) <http://speeches.empireclub.org/60628/data?n=6>.

2 See, eg, Peter Lawler, 'The Core Assumptions and Presumptions of "Cooperative
Security"' in Stephanie Lawson (ed), The New Agenda for Global Security:
Cooperating for Peace and Beyond (1995) 39.

3 Lester Pearson, John Munro and Alex Inglis, Memoirs 1948-1957: The International
Years (1974) 32.

4 Ibid 28-29.
5 Ibid 28-29; Lester Pearson, Memoirs 1897-1948: Through Diplomacy to Politics

(1973) 92, 283 and generally at 244-85; Gunnar Jahn, 'Award Ceremony Speech'
(Speech delivered at the Auditorium of the University of Oslo, Oslo, 10 December
1957) <http://www.nobelprize.org/nobel_prizes/peace/laureates/1 957/press.html>.

6 Lester Pearson and Council on Foreign Relations (U.S.), The Crisis of Development,
Russell C. Leffingwell Lectures 1969 (1970) 36.

7 Indeed, Evans has asserted that good international citizenship was his innovation. See
Gareth Evans, 'Enlargers, Straiteners and the Making of Australian Foreign Policy'
(Speech delivered at the National Library of Australia Auditorium, Canberra, 3 March
2011) <http://manningclark.org.au/papers/enlargers-straiteners-and-making-australian-
foreign-policy>.

8 Evans's first recorded reference to the concept of good international citizenship was in
December 1988: Gareth Evans, 'Australia's Place in the World: the Dynamics of
Foreign Policy Decision-Making' (Speech delivered at the ANU Strategic and Defence
Studies Centre Bicentennial Conference, Canberra, 6 December 1988) <http://www.
gevans.org/speeches/old/1988/061288 fm australiasplace.pdf>. This speech is also
reproduced in Gareth Evans, Making Australian Foreign Policy (Australian Fabian
Society, pamphlet no. 50, 1989) 9, 31, 42. Other references include Gareth Evans,
Australia's Foreign Policy: Responding to Change (Research Institute for Asia and the
Pacific, paper no. 11, 1990) 7-8; Gareth Evans, 'Australia and the United States in the
New World Order' (1991) 3(1) The Sydney Papers 95, 99; Gareth Evans, Cooperating
for Peace: the Global Agenda for the 1990s and Beyond (1993) 52; Gareth Evans and
Bruce Grant, Australia's Foreign Relations in the World of the 1990s (2nd ed, 1995)
33-41, 154, 398; International Commission on Intervention and State Sovereignty,
The Responsibility to Protect (2001) [1.35], [4.36], [8.16].
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Evans identified as one of the four main priorities for Australian foreign policy that
of "contributing to the cause of good international citizenship", and as one of three
categories of Australia's national interests "the national interest in being, and being
seen to be, a good international citizen", 9 a phrase often repeated in his later
works. 10 But neither Evans nor the other few writers in the field offered any
definition of good international citizenship; instead, they tended to cite particular
government policies or practices as examples of what they expressly or by
implication regarded as good international citizenship. These included (in Evans's
works) defending and extending the observance of international law, 11 seeking
improved human rights standards worldwide, 12 substantial overseas aid
programmes, 13 Australia's role as a "world leader" in the fight to ban chemical
weapons, 14 its commitment to the United Nations, 15 and its "strong and
longstanding commitment" generally to internationalist solutions to problems,
whether of an economic, social, political or security kind. 16

Elsewhere the writer has undertaken a detailed analysis of the meaning of good
international citizenship but for reasons of space, only a summary is reproduced
here. 17 In essence it is argued that the concept does not lend itself to exhaustive
definition and that an understanding of what is meant by "good international
citizenship" can only be reached by a different method of analysis. Rather than
vainly seeking a universal definition of the term, an approach is followed which
instead examines why the term might be ascribed to a particular state. To do this,
the concept is broken into progressively smaller components to a level where it is
possible to identify or define those components.

At the top of this analytical pyramid is the good international citizen. If a state is
described as a good international citizen this obviously does not occur in a vacuum:
the state must do something to attract that description or status, that is, it must
practise, in its activities and policies, "good international citizenship". But since we
have no definition of that term either, we need to go the next level - that of the
activities or policies themselves - and consider what it is about each or all of them
that causes them to be regarded as instances of good international citizenship. In the

9 Evans, Making Australian Foreign Policy, above n 8, 9, 31, 42-44. The other two
categories of national interests listed by Evans were geo-political or strategic interests,
and economic and trade interests.

10 See, eg, Gareth Evans, 'International Law and Australia's Interests' (1989) The
Monthly Record 91, 92; Commonwealth, Parliamentary Debates, House of
Representatives, 28 September 1999, 10763 (Gareth Evans); International Commission
on Intervention and State Sovereignty, The Responsibility to Protect (2001) [8.16].

11 Gareth Evans, Making Australian Foreign Policy, above n 8, 42-43.
12 Evans, 'International Law and Australia's Interests', above n 10, 92.
13 lbid; Evans, Making Australian Foreign Policy, above n 8, 11; Evans and Grant,

above n 8, 37-38.
14 Evans, 'Australia and the United States in the New World Order', above n 8, 99.
15 Evans, Making Australian Foreign Policy, above n 8, 42; Evans, 'International Law

and Australia's Interests', above n 10, 94; Evans, 'Australia and the United States in
the New World Order', above n 8, 99; Evans and Grant, above n 8, 37, 40.

16 Evans, 'Australia and the United States in the New World Order', above n 8, 99.
17 Alison Pert, Australia as a Good International Citizen from Barton to Howard: an

International Law Perspective (PhD Thesis, University of Sydney, 2010).
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literature, particularly that of Evans, there are extensive examples of policies or
practices apparently regarded as good international citizenship activities, but still no
definition or exhaustive list of such activities. We need therefore to go to the next
level again in the analysis and extract, from the instances of good international
citizenship activities cited in the literature, the particular qualities - the "good
international citizenship attributes" - that cause the activities to be regarded as good
international citizenship activities. From this, the following core "good international
citizenship attributes" can be identified:

(i) compliance with international law;
(ii) support for multilateralism;
(iii) willingness to "pitch in" to international tasks;
(iv) morality or ethics - "international good deeds"; and

(v) leadership - improving or raising international standards.

Each of these attributes contains the suggestion that more is required for good
international citizenship than the minimum standards of international behaviour.
Some analogy can be drawn with the concepts of the good corporate citizen and the
model litigant. The good corporate citizen does much more than conduct its
business within the limits of the law: the United Nations Global Compact, for
example, is one of the foremost programmes in this field and commits its signatories
to "aligning their operations and strategies with ten universally accepted principles
in the areas of human rights, labour, environment and anti-corruption." 18 The G8
and OECD have guidelines for corporate social responsibility which also aim at
promoting, inter alia, higher social, labour and environmental standards. 19
Similarly, the model litigant does not merely abide by the rules of court; it is
required also to act fairly, such as by refraining from relying on technical defences
unless real prejudice would be suffered, settling claims that are legitimate, and not
taking advantage of impecunious opponents. 20 When the elements that characterise
the corporate citizen and the litigant as a "good" corporate citizen or "model"
litigant are considered together with the themes or elements characterising state
policies or practices as good international citizenship activities, a picture starts to
emerge of what the "good" in good international citizenship might mean.

It is thus argued that rather than two classes of international citizen - "good" or
"bad" - a state can be a good, poor, or neutral international citizen; and that in
order to fall into the "good" category, a state must do more than merely fulfil its
minimum international obligations. If this is accepted, then none of the first four
good international citizenship attributes above, taken alone, will suffice to
characterise an activity as a good international citizenship activity: each requires an
additional dynamic quality, described variously as leadership, proactivity, or not

18 United Nations Global Compact, Overview of the UN Global Compact (1 December
2011) <http://www.unglobalcompact.org/AboutTheGC/index.html>.

19 See, eg, G8, Growth and Responsibility in the World Economy (Heiligendamm
Summit Declaration, 7 June 2007) 7-8; OECD, Guidelines for Multinational
Enterprises (2008) 5-25.

20 See, eg, those applying to Commonwealth legal work set out in the Legal Services
Directions 2005 (Cth), Appendix B, issued pursuant s 55ZF Judiciary Act 1903 (Cth).
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simply adhering to existing standards of international behaviour but acting at a
higher standard and encouraging other states to do the same.

When this approach is applied to the attributes of especial interest to an
international lawyer - compliance with international law and support for
multilateralism - they are more accurately rendered as "engagement" with
international law and "active" support for multilateralism. In this context,
engagement with international law signifies more than mere compliance. To
distinguish the good from the average international citizen, it is not sufficient that a
state complies with its existing international obligations; some additional quality is
needed, such as undertaking further obligations through adherence to all relevant
treaties, acting at a higher standard than required, working to create new or better
law where necessary, or encouraging other states to do all or any of these things.
Similarly, in relation to support for multilateralism, the required additional quality
could be active support for and engagement in multilateral institutions and
initiatives rather than merely complying with the minimum obligations of
membership of such institutions, or could include the factors mentioned above in
relation to creating new or better law or encouraging other states to engage with
international law.

The final step in the analysis is to address the question whether undertaking
good international citizenship activities automatically makes a state a good
international citizen. It seems unarguable that no state can be a good international
citizen if it does not engage in good international citizenship activities: in other
words, the status of good international citizen, if it exists at all, must be earned in
some way. But is the converse true, that a state which does engage in good
international citizenship activities thereby attains the status of good international
citizen? There are two possible views. One is that there is no such creature as a
good international citizen, without qualification, for all purposes and at all times,
and that the term can only be ascribed to a state when, and while, that state is
undertaking a good international citizenship activity and only in relation to that
activity. The alternative is that a state can indeed achieve the status of a good
international citizen, and will do so when, and for so long as, the quality and
quantity of its good international citizenship activities have reached some
(unspecified) degree of critical mass.

It is submitted that the latter view does not accord with reality or with the
analysis set out above. One difficulty is the subjectivity involved in assessing the
quality and quantity of the good international citizenship activities being relied on.
Another is that it will almost invariably be the case that at any given time a state is
engaging in some activities which are, according to the above analysis, good
international citizenship activities but in others which are not, or which are even the
opposite. For example, Australia's dejure recognition of Indonesian incorporation
of East Timor was continued by the Labor government of which Evans was foreign
minister yet the Indonesian invasion of 1975 had been almost universally
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condemned as a violation of international law. 21 Further afield, Sweden is
consistently one of the most generous overseas aid donors22 yet exports weapons
worth over US$2 billion a year, including to countries such as Pakistan and Saudi
Arabia.2 3

For these reasons it is submitted that it is not possible to characterise a state as
being or not being a good international citizen, without more. Rather, it could only
be regarded as a good international citizen in respect of a particular activity or
policy and, it follows, only to the extent that and for so long as the particular
activity or policy is considered a good international citizenship activity.

A study of good international citizenship could be undertaken from the
perspective of any one of the good international citizenship attributes identified
above, or indeed all of them. However, engagement with international law is of the
most obvious interest and relevance to an international lawyer and therefore a
natural choice for study. But so too is support for multilateralism, since it bears so
directly on Australia's relationship with the great international law-making
institutions such as the United Nations.

It is therefore on these attributes that this article focuses when assessing the
good international citizenship of the Rudd government. Space does not permit a
study of every act and omission of that government; to keep the task of assessing
engagement with international law within reasonable limits while still producing a
meaningful analysis, the article concentrates on the fields of the environment,
human rights, indigenous issues, and immigration and refugees. Similarly, attitude
to multilateralism is addressed by reference primarily to aid, peacekeeping,
disarmament, and Australia's engagement with the United Nations. For the same
reasons it is proposed that Australia's treaty record will be examined by reference to
International Labour Organisation conventions and the relevant chapters of the list
of multilateral treaties deposited with the United Nations Secretary-General. 24

III. The rise and fall of Rudd's leadership
Kevin Rudd was first elected to Parliament in October 1998 and three years later
was appointed Shadow Minister for Foreign Affairs, a portfolio he held until
replacing Kim Beazley as leader of the opposition in December 2006.25 By this

21 See, eg, William Maley, 'Ethical Actors in Australian Foreign Policy: Political Parties,
Pressure Groups and Social Movements' in Paul Keal (ed), Ethics and Foreign Policy
(1992) 91-92.

22 At least 1% of GNI in recent years: OECD, ODA by Donor
<http://stats.oecd.org/Index.aspx?DatasetCode=ODA DONOR>.

23 United Press International, Sweden's 2009 arms sales shot up (11 March 2010)
<http://www.upi.com/Business News/Security-Industry/2010/03/1 1/Swedens-2009-
arms-sales-shot-up/UPI-87631268331244>; Peter Vinthagen Simpson, 'Swedish arms
exports increase in 2010', The Local (online), 9 March 2011,
<http://www.thelocal.se/32494/20110309>.

24 United Nations, Multilateral Treaties Deposited with the Secretary-General
<http://treaties.un.org/Pages/ParticipationStatus.aspx>.

25 Commonwealth of Australia, Parliamentary Handbook 2011 (32nd ed, 2011) 586.
Simon Crean replaced Kim Beazley as Opposition leader on 22 November 2001 and
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time the ALP had already churned through four other opposition leaders, in contrast

to the Liberal-National coalition led by John Howard which had been in power for

over a decade after winning four elections. 26 The opposition had seemed unable to

capitalise on the political difficulties experienced by the government 27 and in late

2006 party confidence in Beazley, never particularly strong, evaporated. 28

The political climate changed almost immediately; the opposition was suddenly

revitalised and in contrast, the government began to look tired and desperate.2 9 The

radical Work Choices changes were unpopular and the government lost further

public trust over its handling of the Haneef affair shortly before the election. 30

Psychologist and social researcher Hugh Mackay described the change in public

opinion as an awakening from a long period of almost trance-like complacency and

political disengagement, accompanied by a growing concern that the government

was becoming "radical in its conservatism". 31 At the November 2007 election,
Labor gained a 16-seat majority and Howard lost his seat - only the second

Australian Prime Minister to do so.32

Kevin Rudd was sworn in as Prime Minister on 3 December 2007. For the first

two years his approval rating in successive opinion polls was "hovering somewhere

Rudd was a beneficiary of the resultant reshuffle of the shadow Cabinet, replacing
Laurie Brereton: at 584, 586.

26 The Labor opposition leaders were Kim Beazley (March 1996 to November 2001),
Simon Crean (November 2001 to December 2003), Mark Latham (December 2003 to
January 2005), and Kim Beazley again (January 2005 to December 2006): ibid 584.
The elections were held in 1996, 1998, 2001 and 2004: at 273.

27 Such as the unpopularity of the war in Iraq, the Australian Wheat Board oil-for-food
(breaching UN sanctions against Iraq) scandal, the government's apparent refusal to
demand the return of the Guantanamo Bay detainee David Hicks, and its refusal to
ratify the Kyoto Protocol: John Wanna, 'Political Chronicles July to December 2006'
(2007) 53(2) Australian Journal of Politics and History 281, 281 (Iraq), 284 (Hicks),
287 (Kyoto, AWB).

28 Ibid 288.
29 John Wanna, 'Political Chronicles January to June 2007' (2007) 53(4) Australian

Journal of Politics and History 614, 614, 616; John Wanna, 'Political Chronicles July
to December 2007' (2008) 54(2) Australian Journal ofPolitics and History 289, 292.

30 Wanna, 'Political Chronicles July to December 2007', above n 29, 296; Wanna,
'Political Chronicles January to June 2007', above n 29, 619. Dr Haneef was an Indian
doctor working in Queensland who was arrested on suspicion of involvement in a
terrorist attack in Glasgow. After 13 days in detention, mostly without charge, he was
released on bail whereupon the Minister for Immigration, Kevin Andrews,
immediately cancelled his visa with the effect that he remained in detention.
Eventually all charges were withdrawn, and the cancellation of the visa was quashed
by the Federal Court: Haneef v Minister for Immigration and Citizenship [2007] FCA
1273 (21 August 2007), [97]-[124]; Minister for Immigration & Citizenship v Haneef
[2007] FCAFC 203 (21 December 2007).

31 Hugh Mackay, 'Sleepers awoke from slumber of indifference', Sydney Morning
Herald, 27 November 2007, 15; Hugh Mackay, 'Waking up scratchy from the Dreamy
Period', Sydney Morning Herald, 15-16 September 2007, 42.

32 The first being Stanley Bruce in 1929: see, eg, Judith Brett, 'Stanley Melbourne
Bruce' in Michelle Grattan (ed), Australian Prime Ministers (2000) 138.
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between chocolate ice-cream and labrador puppies", 33 but in early 2010 his
popularity started to slide. Poor implementation of some of the government
spending measures taken in response to the global financial crisis of 2007-2008,
increasing internal criticism of his management style, the decision to impose a tax
of up to 40% on mining profits above 5% and the government's handling of the
inevitable backlash from the major mining companies, and finally Rudd's decision
to abandon plans for a carbon pollution reduction scheme, discussed below, all
combined to cause panic within Labor that they would lose the next election. 34 A
leadership challenge was mounted and when it became clear on 23 June that it
would succeed, Rudd announced his resignation; the next day Julia Gillard, Rudd's
deputy, was sworn in as Australia's first female Prime Minister. 35

Rudd initially retreated to the government backbenches but following the
election of September 2010 was appointed Minister for Foreign Affairs, a position
he held until February 2012 when he resigned amid renewed leadership
speculation. 36 Despite his continuing role in the Gillard government, the focus of
this article is on the period of Rudd's stewardship, 2007-2010.

IV. Engagement with international law
This section looks first at the Rudd government's rate of treaty participation,
followed by compliance with international law, in relation to the selected topics.

(a) Treaty participation
The Rudd government took early action on several international human rights
instruments. It was quick to ratify the Convention on the Rights of Persons with
Disabilities 37 in July 2008, and the Optional Protocol to the Convention a year
later. 38 In December 2008 Australia acceded to the Optional Protocol to the
Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW), 39 another instrument that the Howard government had rejected. The
Optional Protocol to the Convention against Torture 40 was signed in May 2009, but
remained unratified while discussions between the Commonwealth and the States

33 Annabel Crabb, 'Weasel words and dust - between rock and about-face', Sydney
Morning Herald, 25 February 2009, 5.

34 John Wanna, 'Political Chronicles January to June 2010' (2010) 56(4) Australian
Journal ofPolitics and History 63 1, 631-36.

35 Ibid 636-37.
36 Commonwealth of Australia, Parliamentary Handbook 2011 (32nd ed, 2011), 572;

Liam Phillips, 'Rudd vs Gillard as Labor leadership battle explodes', Sydney Morning
Herald, 23 February 2012.

37 Convention on the Rights of Persons with Disabilities (13 December 2006), [2008]
ATS 12, ratified 17 July 2008.

38 Optional Protocol to the Convention on the Rights of Persons with Disabilities (13
December 2006), [2009] ATS 19, ratified 21 August 2009.

39 Optional Protocol to the Convention on the Elimination of All Forms of
Discrimination against Women (6 October 1999), [2009] ATS 5, ratified 4 December
2008.

40 Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (18 December 2002), 2375 UNTS 237.
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proceeded on its implementation. 4 1 And while not a treaty action, the government
gave Australia's formal support to the UN Declaration on the Rights of Indigenous
Peoples, reversing the Howard government's position of being one of only four
states to vote against adoption of the Declaration in 2007.42

These steps brought Australia broadly into line with its major Commonwealth
peers - Canada, New Zealand and the United Kingdom - in terms of human rights
treaty participation, although it still lagged behind New Zealand and the United
Kingdom which had each ratified the Optional Protocol to the Convention against
Torture. 43 No action was taken to sign or accede to the International Convention for
the Protection of All Persons from Enforced Disappearance 44 or the Optional
Protocol to the International Covenant on Economic, Social and Cultural Rights, 4 5

but neither of these had (nor has at the time of writing) thus far attracted significant
international support.46

41 The Standing Committee of Attomeys-General (renamed the Standing Council on Law
and Justice on 17 September 2011), comprising the Attorneys-General of the
Commonwealth, States and Territories, agreed on 21 July 2011 that the
Commonwealth Attorney-General would formally propose a timetable for ratification:
Standing Committee of Attorneys-General, Communiqud 21 & 22 July 2011 (2011)
<http://www.scag.gov.au/lawlink/SCAG/llscag.nsf/vwFiles/SCAGCommunique 21-
22_July_201 1_FINAL.pdf/$file/SCAG_Communique 21-22_July_201_FINAL.
pdf>, 3.

42 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295 (13
September 2007). Robert McClelland, the Attomey-General, announced the Rudd
government's support for the Declaration on 3 April 2009: Robert McClelland,
Remarks in Support of the United Nations Declaration on the Rights of Indigenous
Peoples, Parliament House 3 April 2009 (2009) <http://parlinfo.aph.gov.au/parlInfo
/download/media/pressrel/EC7T6/upload binary/ec7t6O.pdf;fileType%3Dapplication
%2Fpdf>. The other states rejecting the Declaration were the United States, Canada
and New Zealand, but all subsequently endorsed it: United Nations Permanent Forum
of Indigenous Peoples, <http://social.un.org/index/IndigenousPeoples/Declarationon
theRightsoflndigenousPeoples.aspx>. The Howard government had opposed the
Declaration throughout its long gestation period, stating inter alia that the
Declaration's references to indigenous customary law and self-determination would
lead to the development of separate indigenous and non-indigenous nations.

43 United Nations, above n 24, chap IV no 9b. The UK, Canada and New Zealand are
chosen as comparators because of their common history as part of the British Empire,
later the Commonwealth. Canada, Australia and New Zealand were all colonies, then
Dominions, that acquired international legal personality and the capacity to enter into
treaties at around the same time. Canada is a particularly useful comparator as, like
Australia, it is a federal state.

44 International Convention for the Protection of All Persons from Enforced
Disappearance (20 December 2006), GA Res 61/177 (12 January 2007); by June 2012
there were 33 parties: United Nations, above n 24, chap IV no 16.

45 Optional Protocol to the International Covenant on Economic, Social and Cultural
Rights (10 December 2008), GA Res 63/117 (5 March 2009); by June 2012 there were
40 signatories and 8 parties: United Nations, above n 24, chap IV no 3a.

46 At Australia's Universal Periodic Review before the Human Rights Council on 27
January 2011 the Australian delegation stated that both these instruments were
"currently under consideration": Human Rights Council, Report of the Working Group
on the Universal Periodic Review: Australia, UN Doc A/HRC/17/10 (24 March 2011)
[32].
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Another omission - not unique to the Rudd government - was the failure to
withdraw the reservations that Australia had made to various human rights treaties,
despite longstanding criticism from the UN treaty bodies. Most of the Fraser
government's extensive reservations to the ICCPR,4 7 exacted as the price for State
agreement to ratification,4 8 were withdrawn by the Hawke government in 1984.49
But several remained, 50 as did reservations to CERD 5 1 article 4(a) in respect of
racial vilification, 52 to CEDAW in respect of paid maternity leave and the exclusion
of women from combat duties, 53 and to CROC 54 in respect of segregation of
children and adults in prison. 55 These reservations have been of perennial concern

47 International Covenant on Civil and Political Rights (16 December 1966), [1980] ATS
23.

48 Fraser introduced a "New Federalism", reversing the Whitlam trend towards
centralisation and giving greater recognition to States' rights, including through
extensive consultation when negotiating a treaty dealing with matters within State
legislative competence, and giving them the first option of legislating to implement the
provisions of any such treaty: see, eg, Draft Principles and Procedures for
Commonwealth-State Consultation on Treaties - May 1981 in House of
Representatives Standing Committee on Environment and Conservation, Australia's
participation in international environmental organisations (1982) [114] and
Appendix 7, [C(v)]; Henry Burmester, 'The Australian States and Participation in the
Foreign Policy Process' (1978) 9(3) Federal Law Review 257, 280-81.

49 Gillian Triggs, 'Australia's Ratification of the International Covenant on Civil and
Political Rights: Endorsement or Repudiation?' (1982) 31(2) International and
Comparative Law Quarterly 278. The Covenant was ratified on 13 August 1980: see
DFAT note at [1980] ATS 23. Australia made reservations and declarations, including
a form of federal clause, in relation to 14 of the Covenant's 53 articles, or one-third of
the articles defining substantive human rights: ibid. They were heavily criticised at the
time for their breadth and vagueness: see, eg, Triggs at 294, 300, 303; Commonwealth,
Parliamentary Debates, Senate, 12 March 1981, 593-94 (Senator Gareth Evans);
Commonwealth, Parliamentary Debates, Senate, 12 March 1981, 596-600 (Senator
Chris Puplick).

50 To articles 10(2)(a), (2)(b) and (3), 14, and 20, as well as a Federal clause: [1980] ATS
23 note 7.

51 International Convention on the Elimination of all Forms of Racial Discrimination (7
March 1966), [1975] ATS 40.

52 The reservations to CERD article 4(a) (made on ratification in 1975) and ICCPR
article 20 were not withdrawn even after the Keating government had finally
succeeded in passing the Racial Hatred Act 1995 (Cth) because that Act, while making
racial vilification "unlawful", failed to make it a criminal offence as required by
CERD: see Racial Discrimination Act 1975 (Cth) s 26; Commonwealth,
Parliamentary Debates, House of Representatives, 23 November 1993, 3744
(Attomey-General Michael Lavarch).

53 Convention on the Elimination of All Forms of Discrimination against Women (18
December 1979), [1983] ATS 9 note 2.

54 Convention on the Rights of the Child (20 November 1989), [1991] ATS 4.
55 The reservation is that Australia accepts the obligation to segregate "only to the extent

that such imprisonment is considered by the responsible authorities to be feasible and
consistent with the obligation that children be able to maintain contact with their
families, having regard to the geography and demography of Australia": ibid note 4.
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to the UN treaty bodies 56 and most recently to the Human Rights Council in its first
Universal Periodic Review of Australia. 57

In the other UN treaty categories presently relevant, there were new or
outstanding instruments in the fields of disarmament, the environment and penal
matters, as well as many ILO conventions. In this period Australia signed the only
outstanding disarmament treaty (that on Cluster Munitions), albeit lagging behind
New Zealand and the United Kingdom since, as mentioned below, it is yet to ratify
the Convention. 58 Of the 34 available instruments on the environment, Australia
became party to only two in this period, but it must be noted that these were of great
significance - the Kyoto Protocol and amendment, discussed below - and many of
the other instruments, such as the Convention on the Protection and Use of
Transboundary Watercourses and International Lakes or the Agreement on the
Conservation of Small Cetaceans of the Baltic and North Seas, were hardly relevant
to Australia. 59 By June 2010 Australia had become party to 14 of the UN
environmental instruments, compared with 30 for the UK, 21 for Canada, and 14
for New Zealand. 60

As to ILO conventions, the Rudd government did not ratify any, even though 62
instruments were categorised by the ILO as "possibilities for ratification". 6 1 Thus

56 See, eg, the most recent Concluding Observations from the following:
Committee on the Elimination of Racial Discrimination: UN Doc
CERD/C/AUS/CO/15-17 (13 September 2010) [17]; UN Doc
CERD/C/AUS/CO/14 (14 April 2005) [12]; UN Doc A/32/18 (1977) [167]; UN
Doc A/39/18 (1984) [341]; UN Doc A/49/18 (1994) [523], [549];
Committee on the Elimination of Discrimination against Women: UN Doc
CEDAW/C/AUL/CO/7 (30 July 2010) [18-19]; UN Doc CEDAW/C/AUL/CO/5
(3 February 2006) [24]-[25];
Human Rights Committee (ICCPR): UN Doc CCPR/C/AUS/CO/5 (7 May 2009)
[9]; UN Doc CCPR A/38/40 (1983) [138]; UN Doc CCPR A/43/40 (1988)
[417], [440];
Committee on the Rights of the Child: UN Doc CRC/C/15/Add.268 (20 October
2005) [7-8]; UN Doc CRC A/53/41 (1998) [1019], [1034].

57 The review was conducted on 27 January 2011: see Human Rights Council, Report of
the Working Group on the Universal Periodic Review: Australia, UN Doc
A/HRC/17/10 (24 March 2011) [86.13] (CRC - Hungary); [86.14], [86.15], [86.16]
(CERD - Korea, South Africa, Denmark); [86.16] (CEDAW and ICCPR -
Denmark). The Australian delegation responded that a number of new commitments
from the Australian government included instituting a systematic process for review of
Australia's reservations to human rights treaties: at [88]. This was repeated in the
government's formal response: Human Rights Council, Views on conclusions and/or
recommendations, voluntary commitments and replies presented by the State under
review, UN Doc A/HRC/17/10/Add.l (31 May 2011), 2.

58 United Nations, above n 24, chap XXVI no 6.
59 Ibid chap XXVII.
60 Ibid.
61 International Labour Organisation, Australia: Ratification status of up-to-date

conventions <http://www.ilo.org/ilolex/cgi-lex/ratifgroupe.pl?class=g03&country-
Australia>; International Labour Organisation, New Zealand: Ratification status of up-
to-date conventions <http://www.ilo.org/ilolex/cgi-lex/ratifgroupe.pl?class=g03&
country=(New%20Zealand)>; International Labour Organization, Canada:
Ratification status of up-to-date conventions <http://www.ilo.org/ilolex/cgi-
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by June 2010 Australia had become party to 20 of the 81 conventions classified by
the ILO as "up-to-date" - well ahead of Canada with 10 and New Zealand with 14,
but as usual well behind the United Kingdom with 28.62

The Rudd government did not sign or become party to any of the seven UN
instruments relating to penal matters, although one or more of its Commonwealth
peers became party to four of them. 63 Moreover, the government did not withdraw
or amend the broad declaration that had been made on ratification in 2002 of the
Rome Statute, establishing the International Criminal Court. 64 The Howard
government had been prompt to sign the Rome Statute but had come close to
refusing to ratify it. There had been a reluctance within Cabinet (including from
Howard himself) to diverge from the United States' negative attitude to the Court,
and a wider concern that Australia's sovereignty would be impugned if Australians
could be tried by an international, rather than Australian, court.6 5 Such concern was
misplaced or at least exaggerated, since the Rome Statute makes it clear that
jurisdiction is complementary: no case is admissible (all other requirements being
satisfied) unless a state is unwilling or unable to prosecute the alleged offender
under its domestic law.66 Only a compromise proposed by Alexander Downer, the
then Foreign Minister, enabled ratification to proceed: a declaration was appended,
affirming the primacy of the Australian judicial process and stating inter alia that no
person would be arrested or surrendered to the Court without a certificate from the
Australian Attorney-General. 6 7 The ratification in this form was initially rejected by
the depositary as an impermissible reservation to the treaty, but was apparently
accepted after a personal intervention from Downer. 68 Some writers have
concluded it did not amount to a reservation, and point out that the Rome Statute
does provide for arrest and surrender to take place in accordance with national
law. 69 However, the declaration on its face allows the Attorney-General such
absolute discretion that in practice Australia could refuse all requests for arrest and
surrender - a result surely not within a reasonable interpretation of the Rome
Statute and one which would defeat the object and purpose of the treaty. It is
therefore noteworthy that the Rudd government left the declaration untouched.

lex/ratifgroupe.pl?class=g03&country-Canada>; International Labour Organisation,
United Kingdom: Ratification status of up-to-date conventions, <http://www.ilo
.org/ilolex/cgi-lex/ratifgroupe.pl?class=g03&country- (United%20Kingdom)>.

62 Ibid.
63 United Nations, above n 24, chap XVIII.
64 Statute of the International Criminal Court (17 July 1998), [2002] ATS 15.
65 See, eg, Hilary Charlesworth et al, No Country is an Island (2006), 71-72, 77-79.
66 Or, indeed, the state has not yet commenced an investigation or prosecution: Statute of

the International Criminal Court art. 17(1).
67 See Declaration by the Government of Australia, reproduced in Statute of the

International Criminal Court, [2002] ATS 15.
68 Charlesworth et al, above n 65, 80.
69 Gillian Triggs, 'Implementation of the Rome Statute for the International Criminal

Court: A Quiet Revolution in Australian Law' (2003) 25(4) Sydney Law Review 507,
514; Statute of the International Criminal Court arts 59(1), 89(1).
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In summary, the Rudd government's treaty participation could be viewed as
very good in the areas of human rights, the environment and disarmament, but poor
in relation to ILO conventions and penal matters.

(b) Compliance with international law
To date there has been no international claim brought against Australia in the
International Court of Justice (or the International Tribunal for the Law of the Sea
or an arbitral tribunal under the auspices of the Permanent Court of Arbitration)
arising out of acts or omissions during the Rudd government's period in office.
There were, however, four adverse findings by the UN Human Rights Committee. 70
In the first - Kwok - the Committee found that the author's four years in
immigration detention violated article 9(1) of the Covenant, and if her threatened
deportation to China were carried out without adequate assurances that she would
not face the death penalty, this would violate articles 6 and 7.71 Two cases -
Tillman and Fardon - concerned New South Wales and Queensland legislation
authorising the indefinite detention of an offender proven to be a serious danger to
the community. 72 The Committee upheld the authors' complaints that their
detention beyond the expiry of their original prison sentences amounted to arbitrary
detention contrary to article 9 of the ICCPR, primarily because "imprisonment ...
can only be imposed on conviction for an offence in the same proceedings in which
the offence is tried" and not, in effect, retroactively and in quasi-civil proceedings
which themselves were inconsistent with articles 14 and 15 of the Covenant. 73 The
fourth case - Nystrom - was brought by a Swedish national who had lived in
Australia since he was a baby, acquired a substantial criminal record, and
consequently been deported to Sweden. 74 The Committee found that the
deportation was arbitrary, contrary to article 12(4) of the ICCPR, particularly as it
took place many years after the conclusion of his prison sentences and at a time
when he was in the process of rehabilitation. 75 It further found that the deportation
constituted an arbitrary interference with his family, contrary to articles 17 and

70 As explained below, these cases are relevant despite the impugned conduct having
occurred under the previous government.

71 Human Rights Committee, Views: Communication No 1442/2005, 9 7th Sess, UN Doc
CCPR/C/97/D/1442/2005 (23 November 2009, adopted 23 October 2009) 14-16
('Kwok Yin Fong v Australia').

72 Human Rights Committee, Views: Communication No 1635/2007, 9 8th sess, UN Doc
CCPR/C/98/D/1635/2007 (10 May 2010, adopted 18 March 2010) ('Kenneth
Davidson Tillman v Australia'); Human Rights Committee, Views: Communication No
1629/2007, 9 8th sess, UN Doc CCPR/C/98/D/1629/2007 (10 May 2010, adopted 18
March 2010) ('Robert John Fardon v Australia'). The legislation is Crimes (Serious
Sex Offenders) Act 2006 (NSW) and Dangerous Prisoners (Sexual Offenders) Act
2003 (Qld).

73 Kenneth Davidson Tillman v Australia, UN Doc CCPR/C/98/D/1635/2007, 10-11;
Robert John Fardon v Australia, UN Doc CCPR/C/98/D/1629/2007, 8-9.

74 Human Rights Committee, Views: Communication No 1557/2007, 102nd sess, UN Doc
CCPR/C/102/D/1557/2007 (1 September 2011, adopted 18 July 2011) ('Stefan Lars
Nystrom v Australia').

75 Ibid 18-19.
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23(1).76 In each of these cases some or all of the impugned state conduct preceded
the Rudd government, but the laws and policies in question remained essentially in
place and the claims were resisted by the government, in all except Kwok after the
Rudd government took office. And as discussed below, the government's position
on mandatory immigration detention, a common cause of complaint before the
Human Rights Committee, was the same as previous governments.

One further potential violation that should be mentioned is the failure to enact
legislation specifically embodying the provisions of the human rights
conventions. 77 It is arguable that in the absence of a comprehensive Bill of Rights,
Australia has for many years not complied with its obligation under (for example)
article 2(2) of the ICCPR "to adopt such legislative or other measures as may be
necessary to give effect to the rights recognized in the present Covenant" and in
particular to provide persons whose rights are violated with an effective and
enforceable remedy as required by article 2(3).78 But it is also arguable that in light
of the history of attempts to enact such legislation, described below, the Rudd
government could not be unconditionally condemned for not pursuing the
introduction of a Bill of Rights.

There was also a successful WTO claim by New Zealand: lodged in 2007 and
determined in 2010, the claim concerned Australia's longstanding refusal to allow,
on quarantine grounds, the importation of New Zealand apples. 79 And there were

76 Ibid 19-20.
77 See, eg, Report of the Human Rights Committee, UN Doc A/55/40 (2000) [506]-[527]

(Concluding Observations of Human Rights Committee 28 July 2000); Report of the
Committee Against Torture, UN Doc A/56/44 (2001) [52] (Concluding Observations
of Committee Against Torture 16, 17 and 21 November 2000); Concluding
Observations of the Committee on the Elimination of Racial Discrimination, UN Doc
CERD/C/304/Add.101 (19 April 2000) [61-[18]; Concluding Observations of the
Committee on the Elimination of Racial Discrimination, UN Doc
CERD/C/AUS/CO/14 (14 April 2005) [9]-[26]; Report of the Committee on
Economic, Social and Cultural Rights, UN Doc E/2001/22 (31 August 2000) [378]-
[388]; Report of the Committee on the Rights of the Child, UN Doc A/53/41 (7 July
1998) [1018]-[1033]; Concluding Observations of the Committee on the Rights of the
Child, UN Doc CRC/C/15/Add.268 (20 October 2005) [5]-[79]; Report of the
Committee on the Elimination of Discrimination against Women, UN Doc
A/52/38/Rev.1 (12 August 1997) [391]-[397]; Concluding Observations of the
Committee on the Elimination of Discrimination against Women, UN Doc
CEDAW/C/AUL/CO/5 (3 February 2006) [9]-[36].

78 See, eg, Christopher Caleo, 'Implications of Australia's Accession to the First
Optional Protocol to the International Covenant on Civil and Political Rights' (1993)
4(3) Public Law Review 175, 185.

79 Appellate Body Report, Australia - Measures Affecting the Importation of Apples
from New Zealand, WTO Doc WT/DS367/AB/R (29 November 2010). The ban on
New Zealand apples had continued, and the claim resisted, under the Rudd
government: Request for Consultations received 31 August 2007; Panel Report
circulated 9 August 2010; Appellate Body Report circulated 29 November 2010. The
Panel found that the relevant quarantine restrictions were inconsistent with Australia's
obligations under the Agreement on the Application of Sanitary and Phytosanitary
Measures, Marrakesh Agreement establishing the World Trade Organization (WTO
Agreement) (15 April 1994), [1995] ATS 8.
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some adverse - but non-binding - findings against Australia within the International
,Labour Organisation.8 0 The Howard government's industrial relations laws had
drawn sustained and unusually blunt criticism from the ILO supervisory bodies,
which found them to be contrary to the Conventions on Freedom of Association and
Protection of the Right to Organise, 1948 (No. 87) and the Right to Organise and
Collective Bargaining, 1949 (No. 98).81 The new Labor government's amendments
to the laws were "noted with interest" 82 by the ILO but there were still some areas
in which Australia was found to be wanting in the implementation of its
international obligations. One perennial thorn in the side of the Committee of
Experts 83 was the failure of Australian States - usually Queensland - to fully
implement those obligations. 84 This raises the equally perennial question of whether
the Commonwealth should use its external affairs power to enact the necessary
legislation and override any inconsistent State legislation. 85 The political likelihood
of the Commonwealth legislating unilaterally on such matters as workers'
compensation is remote, and understandably so, but as the Committee of Experts
observed, "the responsibility to implement the Convention lies with the
Government". 86

80 For example, the government was urged to "bring [various legislative restrictions on
the right to strike] into full conformity with the [Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No, 87)]": International Labour
Conference, Report of the Committee of Experts on the Application of Conventions
and Recommendations, Report III Part IA (2010) 57.

81 See, eg, International Labour Conference, Report of the Committee of Experts on the
Application of Conventions and Recommendations, Report III Part IA (2002);
International Labour Conference, Report of the Committee of Experts on the
Application of Conventions and Recommendations, Report III Part ]A (2006) 42-45;
Committee on Freedom of Association, Complaint against the Government of
Australia presented by the International Confederation of Free Trade Unions
(ICFTU), the International Transport Workers' Federation (ITF), the Australian
Council of Trade Unions (A CTU) and the Maritime Union of Australia (MUA) Report
No 320, Case no 1963, published 2000.

82 See, eg, International Labour Conference, Report of the Committee of Experts on the
Application of Conventions and Recommendations, Report III Part lA (2009) 53-58.

83 The Committee of Experts on the Application of Conventions and Recommendations
is a committee of the International Labour Conference; it examines members' regular
reports on their implementation of ILO Conventions and is comprised of 20 eminent
jurists: see, eg, International Labour Conference, Report of the Committee of Experts
on the Application of Conventions and Recommendations, Report III Part IA (2011)
2-3.

84 For example, 'for many years the State Government of Queensland has failed to
comply with the obligation contracted by Australia under Article 2 of the [Workmen's
Compensation (Occupational Diseases) Convention (Revised), 1934 (No. 42)] to
recognize the presumption of occupational origin of the diseases listed by the
Convention for workers engaged in the corresponding occupations or industries, and to
amend the Workers' Compensation and Rehabilitation Act of 2003 accordingly. The
Committee hopes that the State Government of Queensland will make an effort to
consider the solutions implemented by other constituent territories of Australia, which
are fully applying the Convention ... ': ibid 731.

85 Commonwealth of Australia Constitution Act (Cth) s 5 1(xxix).
86 International Labour Conference, above n 83, 731.
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(c) Engagement with international law in particular fields
This section considers engagement with international law with reference to the
particular subjects of the environment, human rights, indigenous issues, the
Northern Territory Emergency Response, mandatory sentencing, asylum seekers,
anti-terrorism laws and East Timor.

(i) The environment
The earliest and most striking example of the Rudd government's potential
engagement with international law was in the field of international environmental
law. On the day he assumed office and in his first formal act as Prime Minister,
Rudd signed Australia's instrument of ratification of the Kyoto Protocol, which he
personally handed to the United Nations Secretary-General at the UN Conference
on Climate Change in Bali the following week. 87 This was an intensely symbolic
and popular act: Howard's longstanding refusal to ratify the Protocol (despite
having signed it in 1998) in the face of growing evidence of the environmental and
economic costs of climate change,88 and one of the worst droughts in Australia on
record, 89 was now being seen as another instance of his over-eagerness to follow
the lead of the United States (the only other developed state not a party to the
Protocol) 90 - or, as sharper critics observed, of his exceptionalism.91 It had been
formal ALP policy to ratify the Protocol since 2004,92 but Rudd was able to
capitalise on the strength of public opinion on climate change and both the act of
ratification and its timing served to sharpen the contrast with his predecessor.

87 Kyoto Protocol to the United Nations Framework Convention on Climate Change (11
December 1997), [2008] ATS 2. An amendment to the Protocol (not yet in force) was
also accepted by Australia on the same day: Amendment to Annex B of the Kyoto
Protocol to the United Nations Framework Convention on Climate Change (17
November 2006); United Nations, above n 24, chap XXVl no 7b; and see Kevin
Rudd, 'Address to UN Bali Conference on Climate Change' (Speech delivered at the
UN Bali Conference on Climate Change, 2007) <http://australianpolitics.com/2007
/12/12/rudd-address-to-bali-climate-change-conference.html>.

88 For example the fourth report of the IPCC: Intergovernmental Panel on Climate
Change, Climate Change 2007: Synthesis Report: Summary for Policymakers (2007);
and the UK's Stem Review: Nicholas Stern, The Economics of Climate Change: The
Stern Review (2007), released in October 2006.

89 John Vidal, 'Australia suffers worst drought in 1,000 years', The Guardian, 8
November 2006; Brendan O'Keefe, 'Using the sea a tempting answer', The Australian
(online), 8 November 2008 <http://www.theaustralian.com.au/news/using-the-sea-a-
tempting-answer/story-e6frg6yx- 111117846404>.

90 In December 2007 only 16 other states were not parties to the Protocol: United
Nations, above n 24, chap XXVII no 7a.

91 For example, eg Greg McCarthy, 'The "West" versus the "Rest": Australian
Exceptionalism and John Howard's "War on Terror"', Australasian Political Studies
Association Conference, University of Newcastle, 25-27 September 2006.

92 Australian Labor Party, National Platform and Constitution (2004) (hereafter "ALP
Platform 2004") chap 8 [90]; Australian Labor Party, National Platform and
Constitution (2007) (hereafter "ALP Platform 2007") chap 9 [20]-[2 1]. The Protocol
is mentioned once in the 2000 platform, implicitly with approval, but with no
reference to ratification: Australian Labor Party, National Platform and Constitution
(2004) (hereafter "ALP Platform 2000") section 4-10.
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Action to implement the attendant obligation to reduce greenhouse gas
emissions, however, proved more difficult. Labor's election promise was to cut
Australia's greenhouse gas emissions by 60 per cent (of the levels in 2000) by 2050
and to establish a national emissions trading scheme (ETS). The government-
commissioned Garnaut Report recommended such a scheme but with even greater
reduction targets of up to 90 per cent by 2050, with a minimum of 5 per cent by
2020 if international agreement was lacking. 93 There was little public support for
such targets, particularly as the global financial crisis took hold and the likely costs
to the economy and jobs became apparent, and the government announced that a
trading scheme would begin by 2010 (later deferred to 2011) with a reduction target
by 2020 of 5% or up to 15% if an international agreement was reached. 94 This was
too much for the National Party and too little for the Greens, 95 and in the latter half
of 2009 the implementing Bills were twice defeated in the Senate. 96 Rather than
rely on this to call a double dissolution election, 97 however, and having lost
momentum on the issue following the failure of the Copenhagen talks, 9 8 Rudd
decided to shelve the Bills (then in their third iteration)9 9 and defer any trading

93 Ross Garnaut, The Garnaut Climate Change Review (2008), 277; John Wanna,
'Political Chronicles July to December 2008' (2009) 55(2) Australian Journal of
Politics and History 261, 266.

94 lbid 265-66.
95 The government needed the support of The Greens in the Senate in order to pass the

necessary legislation; the ALP had 32 seats, the Coalition 37, The Greens 5, and
Others 2: Commonwealth, Parliamentary Handbook, above n 25, 408.

96 On 13 August and 30 November 2009: Commonwealth, Parliamentary Debates,
Senate, 13 August 2009, 4847-48; Commonwealth, Parliamentary Debates, Senate,
30 November 2009, 9601-02. See, eg, speeches in the Second Reading debate by
Senators Bob Brown (Greens), at 9582 and Barnaby Joyce (National Party), at 9576.
The Bills were:

Carbon Pollution Reduction Scheme Bill 2009;
Carbon Pollution Reduction Scheme (Consequential Amendments) Bill 2009;
Australian Climate Change Regulatory Authority Bill 2009;
Carbon Pollution Reduction Scheme (Charges - Customs) Bill 2009;
Carbon Pollution Reduction Scheme (Charges - Excise) Bill 2009;
Carbon Pollution Reduction Scheme (Charges - General) Bill 2009;
Carbon Pollution Reduction Scheme (CPRS Fuel Credits) Bill 2009;
Carbon Pollution Reduction Scheme (CPRS Fuel Credits) (Consequential
Amendments) Bill 2009;
Excise Tariff Amendment (Carbon Pollution Reduction Scheme) Bill 2009;
Customs Tariff Amendment (Carbon Pollution Reduction Scheme) Bill 2009;
Carbon Pollution Reduction Scheme Amendment (Household Assistance) Bill
2009.

97 Pursuant to s 57 of the Constitution.
98 The 2009 United Nations Climate Change Conference, the 15 th Conference of the

Parties to the United Nations Framework Convention on Climate Change, was held in
Copenhagen from 7 to 18 December 2009. Its purpose was to agree on a framework
for action once the Kyoto Protocol expired in December 2012, but the parties could
not agree on any binding commitments: Richard Leaver and Maryanne Kelton, 'Issues
in Australian Foreign Policy January to December 2009' (2010) 56(2) Australian
Journal ofPolitics and History 259, 272-73.

99 A third set of Bills was introduced in the House of Representatives on 2 February 2010
and was passed on 11 February: Commonwealth, Parliamentary Debates, House of
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scheme until at least 2013 when the Kyoto Protocol had expired.100 Rudd blamed
the opposition parties, but he and the government were themselves condemned for
having "failed to convince a willing Australian public about the need and
justification for an ETS, a scheme that would push up the price of electricity and
transport and that would threaten jobs."o10 For years Rudd had described climate
change as "one of the greatest moral, economic and environmental challenges of our
age" 102 and this abrupt reversal of policy - widely seen as abandoning any real
action by Australia - probably dealt the greatest blow to public confidence in his
leadership.1 03 And significantly, the government had moved from advocating that
Australia take a position of international leadership by implementing a trading
scheme, to stating that it should instead await "sufficient international action",
implying that Australia would henceforth be a follower rather than a leader in
combating climate change. 104

The Howard government had been criticised for its less than robust
implementation of the Environment Protection and Biodiversity Conservation Act
1999, particularly for its low refusal rate of development applications (for projects
that might have a significant impact on the environment) - to mid-2006 only three
out of 152 applications had been refused. 0 5 But this pattern was continued under
Rudd, with only five rejections out of 114 applications in the financial years 2007-
2010.106 A series of 11 convict sites and the Ningaloo Coast were inscribed in the
World Heritage List, and the Koongarra area was added to the Kakadu World

Representatives, 2 February 2010, 101 (Greg Combet); Commonwealth,
Parliamentary Debates, House of Representatives, 11 February 2010, 1163-65 (Greg
Combet). They were introduced in the Senate on 22 February 2010 but did not reach
the debating stage before being withdrawn: Commonwealth, Parliamentary Debates,
Senate, 22 February 2010, 697 (Kim Carr); Commonwealth, Parliamentary Debates,
Senate, 24 February 2010, 976.

100 For example, AAP, 'PM delays scheme to cut carbon pollution', Sydney Morning
Herald, 27 April 2010.

101 Dennis Shanahan, 'Poor political skills doomed Rudd's climate policy', The
Australian, 30 April 2010.

102 For example in Rudd, above n 87; and a speech to US Brookings Institution: AAP,
'Rudd calls on US to ratify Kyoto protocol', Sydney Morning Herald, 21 April 2007.

103 See, eg, John Wanna, 'Political Chronicles January to June 2010' (2010) 56(4)
Australian Journal of Politics and History 631, 634; Chris Aulich and Mark Evans
(eds), The Rudd Government: Australian Commonwealth Administration 2007-2010
(2010) 199.

104 Penny Wong, quoted in Lenore Taylor, 'Rudd's ETS flip-flop sparks climate chaos',
Sydney Morning Herald, 29 April 2010.

105 Lee Godden and Jacqueline Peel, 'The Environment Protection and Biodiversity
Conservation Act 1999 (Cth): Dark Sides of Virtue' (2007) 31(1) Melbourne
University Law Review 106, 135-37.

106 Department of the Environment, Water, Heritage and the Arts Annual Reports for
2007-2008, 2008-2009 and 2009-10, (hereafter "DEWHA Annual Reports"). The
figures given in these reports are inconsistent: for example, total rejections were 4 out
of 196 decisions by June 2007, but after two rejections out of 53 decisions in 2007-
2008, the total is stated to be 7 out of 249: DEWHA Annual Report 2007-2008, 77.
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Heritage Area. 107 Another two areas were submitted to UNESCO's Tentative List
in preparation for formal nomination.1 08

The government (eventually) made good on its election promise to "pursue legal
action against whaling nations before international courts and tribunals to end the
slaughter of whales for all time"l 09 by instituting proceedings against Japan in the
International Court of Justice. 110 It also indirectly assisted the applicants in a
domestic anti-whaling case by declining to state a view on whether the initiating
process should be served on the Japanese respondent.1 11 The previous Attorney-
General, Philip Ruddock, had responded to the Federal Court's invitation to
comment by asking the Court to refuse leave to serve process out of the jurisdiction,
on the grounds that the action would be futile and would damage intergovernmental
relations, jeopardise the delicate territorial status quo under the Antarctic Treaty,
and be contrary to Australia's long term national interests.' 12 The applicants were
ultimately successful in their argument that whaling in the Australian Whale
Sanctuaryl 13 breached the Environment Protection and Biodiversity Conservation
Act, and an injunction was issued against the respondent whaling company. 114

It can be seen from this that a promising start was made in relation to
engagement with international law in the context of environmental matters, but that
any good international citizenship emerging from this was seriously undermined by
the abandonment of the proposed ETS late in Rudd's term. Nonetheless, while it
might be argued that ratification of the Kyoto Protocol was merely catching up with
the rest of the world, the prominence given by Rudd to the act of ratification and the
signal it sent as to Australia's re-engagement with international law give it extra
significance. Further, the efforts made by the government to establish an ETS did
show significant leadership matched by few other states, and for this reason deserve

107 The convict sites were nominated in January 2008 and inscribed in 2010; the Ningaloo
Coast was nominated in January 2010 and inscribed in 2011: Department of
Sustainability, Environment, Water, Population and Communities, Find Australian
Places on the World Heritage List <http://www.environment.gov.au/heritage/places/
world/index.html>.

108 These are the Great Sandy World Heritage Area and the Gondwana Rainforests, listed
in 2010: UNESCO, About World Heritage: Australia (2012) <http://whc.unesco.org/
en/statesparties/au>.

109 ALP Platform 2007, above n 92, 145, [131].
110 Whaling in the Antarctic (Australia v. Japan), ICJ Application filed 31 May 2010;

Japan's Counter-Memorial was filed by its due date of 9 March 2012.
I "The present government of the Commonwealth believes that the matter would be best

considered by the Court without the government expressing its view": Humane Society
International Inc v Kyodo Senpaku Kaisha Ltd [2008] FCA 36, [4].

112 Humane Society International Inc v Kyodo Senpaku Kaisha Ltd [2008] FCA 3, [16],
[26].

113 The Australian Whale Sanctuary is established by s 225 of the Environment Protection
and Biodiversity Conservation Act (Cth) ("EPBC Act") and relevantly includes
Australia's Antarctic Exclusive Economic Zone: Humane Society International Inc v
Kyodo Senpaku Kaisha Ltd [2008] FCA 3, [7], [13].

114 Ibid [55]. The injunction was, however, ignored: Humane Society International, HSI'S
Legal Battle for Whales <http://www.hsi.org.au/?catlD= 85>.
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recognition as an instance of good international citizenship notwithstanding
subsequent developments.

(ii) Human rights
Implementation of Australia's international human rights obligations was enhanced
with the passage of legislation to make torture a crime under Australian law
wherever committed, and to ensure that the death penalty, long disused but not
extinct, could never be reinstated in State law. 115 While significant, these
achievements were not matched by legislation specifically to implement all of
Australia's international human rights obligations. This is another issue on which
the UN treaty bodies have consistently criticised Australia. Successive Australian
delegations have insisted that Australia's obligations are satisfied through a plethora
of measures ranging from the Commonwealth Constitution through federal, State
and Territory legislation to the common law and administrative practices. 116 But as
the Australian Human Rights Commission succinctly put it:

The Australian Constitution and common law provides [sic] limited human rights
protection. The absence of an entrenched guarantee of equality/non-discrimination in
the Constitution is of particular concern due to current laws that discriminate against
indigenous peoples on the basis of race. While there are federal, state and territory
discrimination laws, there are inconsistencies between them and their coverage
varies and is not comprehensive. There is no other comprehensive human rights
protection legislation and access to remedies for human rights breaches is
accordingly limited.' 17

The adoption of a Bill of Rights, or Human Rights Act, has been a vexed
question in (Labor) 118 Australian politics since the Whitlam era, and successive
attempts to enact such a Bill by the Whitlam and Hawke governments all failed. 19
No doubt with this history in mind, the 2007 ALP party platform promised "a

115 Crimes Legislation Amendment (Torture Prohibition and Death Penalty Abolition) Act
2010 (Cth), assented to 13 April 2010.

116 See, eg, Report of the Human Rights Committee, UN Doc A/43/40 (1988), [416]-
[418]; Core Document forming Part of the Reports of States Parties: Australia, UN
Doc HRI/CORE/AUS/2007 (22 July 2008), 14-21.

117 Australian Human Rights Commission, Taking stock of Australia's Human Rights
Record: Submission by the Australian Human Rights Commission under the Universal
Periodic Review process (2010) [4b] (footnotes omitted).

118 The Liberal/National Party Coalition governments of Malcolm Fraser (1975-1981)
and Howard (1996-2007) did not contemplate enacting a Bill of Rights.

119 The Whitlam government introduced a Human Rights Bill in 1973 which would have
implemented in domestic law the International Covenant on Civil and Political Rights
1966 and the Convention on the Political Rights of Women 1953: Parliament of the
Commonwealth of Australia, Human Rights Bill 1973 (1973) <http://www.aph.
gov.au/library/intguide/law/rightsl973.htm>. Under Hawke a draft Australian Bill of
Rights Bill was circulated in 1984 but not pursued; a revised version was introduced in
1985 but allowed to lapse in the face of staunch Parliamentary and public opposition:
Editorial, 'Bill of Rights goes wrong', Sydney Morning Herald, 16 June 1986, 16. A
1988 referendum proposing that limited human rights guarantees be inserted in the
Constitution also failed: see, eg, Joseph A Camilleri, 'The Emerging Human Rights
Agenda: Australia's Response' (1989) 1(1) Interdisciplinary Peace Research 87, 96;
Commonwealth, Parliamentary Handbook, above n 25, 395-96.
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public inquiry about how best to recognise and protect the human rights and

freedoms enjoyed by all Australians". 120 That inquiry took the form of the National
Human Rights Consultation, in which a committee of four sought the community's
views on human rights and their protection. 12 1 Their report, published in September

2009, recommended that a Human Rights Act be adopted1 22 but the government
declined; citing the divisions in public opinion surrounding such an Act, the
Attorney-General stated that "[t]he Government believes that the enhancement of

human rights should be done in a way that as far as possible unites, rather than

divides, our community."1 23

In a significant improvement to human rights in the Rudd government's first

year, most of the Commonwealth legislative provisions discriminating against same-

sex couples were removed, 124 thus fulfilling its election promise to enact
"legislation prohibiting discrimination on the grounds of a person's sexuality or

gender identity and ... [to] audit Commonwealth legislation to amend provisions
that unfairly discriminate against any person on the grounds of sexuality or gender
identity". 125 This support did not extend to allowing same-sex couples to marry and

without that support, a Greens' Bill to amend the Marriage Act 1961 (Cth) to allow

this was defeated in early 2010.126

A final step deserving comment is the issuing of a standing invitation to United

Nations human rights Special Rapporteurs and other experts to visit Australia. 127

This was another area of contrast with the Howard government, which in 2000

during a period of particularly testy relations with the UN treaty bodies declined the

request of a visit by the UN Working Group on Arbitrary Detention and announced
that it would henceforth reconsider its reporting to and representation at the human

rights committees and only allow committee visits where there were compelling

120 ALP Platform 2007, above n 92, chap 13 [7].
121 National Human Rights Consultation Committee, National Human Rights

Consultation Report (2010), Introduction [1.1].
122 Ibid 378.
123 Commonwealth of Australia, Australia's Human Rights Framework (2010), 1. The

concerns of those opposed to a human rights Act include the giving of power to the
"unelected" judiciary, the fear of excessive litigation, and the assertion that human
rights are already adequately protected and enumerating them in legislation might be
counter-productive: National Human Rights Consultation Committee, above n 121,
chap 13. Note that the Human Rights (Parliamentary Scrutiny) Bill 2010 was
introduced in September 2010, reintroduced in 2011, and passed in November 2011.

124 Same-Sex Relationships (Equal Treatment in Commonwealth Laws - Superannuation)
Act 2008 (Cth); Same-Sex Relationships (Equal Treatment in Commonwealth Laws -
General Law Reform) Act 2008 (Cth).

125 ALP Platform 2007, above n 92, chap 13 [151.
126 Marriage Equality Amendment Bill 2009: Commonwealth, Parliamentary Debates,

Senate, 25 Feb 2010, 1236 (Assistant Treasurer Nick Sherry). Only The Greens voted
in favour, the government and the opposition voted against: at 1234.

127 See, eg, Robert McClelland, 'Strengthening Human Rights and the Rule of Law'
(Speech delivered at the Human Rights Law Resource Centre, Melbourne, 7 August
2008) 11 <http://www.hrlc.org.au/files/SZ8DWEWXYG/7%2August% 2 0-
%20Human%20 Rights%20Law%20Resource%20Centre.pdf>.
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reasons to do so. 128 The open invitation issued by the Rudd government only put it
on a par with other states such as Canada and New Zealand; it is thus arguable that
it deserves no special praise just for catching up. But it is also arguable that it
deserves greater recognition precisely because of that gap, and because it
represented a sharp increase in Australia's engagement with the UN treaty system
and, by extension, with international law.

(iii) Indigenous issues
In the field of indigenous affairs Rudd's term began, of course, spectacularly with
his apology to the "Stolen Generations". 129 Like the ratification of the Kyoto
Protocol, the apology - an election pledge1 30 - acquired even greater significance
because of the longstanding opposition to an apology by the previous government,
and Howard in particular. Howard had not welcomed the Stolen Generations report
in 1997,131 rejecting the "black armband view of history"1 32 and the notion that the
present generation should be held accountable for the errors of the past.133 But it
was Rudd who better captured the public mood and the eloquent and moving
apology, made on the second day of the new Parliament, was warmly received. 134

In another highly symbolic departure from previous practice, the opening of the new
Parliament included a traditional smoking ceremony and "welcome to country"
from the Ngambri, the traditional owners of the land on which Parliament House is
built, and the Governor-General's speech began with an acknowledgment of the
traditional owners of the land. 135 It is noteworthy that a similar acknowledgment is

128 Alexander Downer, Daryl Williams and Philip Ruddock, 'Improving the Effectiveness
of United Nations Committees' (Joint Media Release, FA97, 29 August 2000).

129 Commonwealth, Parliamentary Debates, House of Representatives, 13 February 2008,
167 (Kevin Rudd). The term "Stolen Generations" describes the Aboriginal children
removed from their families by government agencies from the late 19th to the late 2 0th
centuries: see, eg, Peter Read, The Stolen Generations: The Removal of Aboriginal
Children in New South Wales 1883 to 1969 (1981).

130 ALP Platform 2007, above n 92, [126].
131 Human Rights and Equal Opportunity Commission, Bringing them Home: Report of

the National Inquiry into the Separation of Aboriginal and Torres Strait Islander
Children from Their Families (1997).

132 Paul Kelly, The March of Patriots (2009) 335, 355-56; Mark McKenna, Different
Perspectives on Black Armband History, Parliamentary Library Research Paper 5
1997-98 (1997).

133 "[W]e must not join those who would portray Australia's history since 1788 as little
more than a disgraceful record of imperialism, exploitation and racism. ... Australians
of this generation should not be required to accept guilt and blame for past actions and
policies over which they had no control": John Howard, 'Opening Address' (Speech
delivered at the Australian Reconciliation Convention, Melbourne, 1997).

134 See, eg, Tony Smith, The letter, the spirit, and the future: Rudd's apology to
Australia's Indigenous people (2008) <http://www.australianreview.net/digest/2008/
03/smith.html>.

135 Australian Institute of Aboriginal and Torres strait Islander Studies, Historic Welcome
to Country (2012) <http://wwwl.aiatsis.gov.au/exhibitions/apology/welcome.html>;
John Wanna, 'Political Chronicles January to June 2008' (2008) 54(4) Australian
Journal of Politics and History 609, 610; Ngambri Inc, Where is Ngambri country?
<http://www.ngambri.org/where.php>; Commonwealth, Parliamentary Debates,
Houseof Representatives, 12 February 2008, 17 (Governor-General).
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now an established feature of many public speeches, including those of government

ministers.13 6

Another positive change from its predecessor was, as mentioned above, the

Government's announcement in April 2009 of Australia's support for the

Declaration on the Rights of Indigenous Peoples, which according to the

Department of Foreign Affairs and Trade "generated a wide and positive response

from indigenous peoples, other countries and the global media."l 37

The euphoria engendered by the apology was tempered somewhat by the

absence of provision for compensation, contrary to another key recommendation of

the Stolen Generations report and the views of the Human Rights Committee. 138 In

2009, however, the government established the Aboriginal and Torres Strait

Islander Healing Foundation, "an Indigenous-controlled non-government

organisation ... [that] will provide grant funding for healing initiatives at the

community and grass-roots levels", with government funding of $26.6 million over

four years. 139 And significantly, Rudd pledged that his government would "close

the gap" between indigenous and non-indigenous Australians in life expectancy,

educational achievement and employment opportunities. 140 In December 2007 and

March 2008 the Council of Australian Governments (COAG) agreed on a number

of targets, including to close the life expectancy gap within a generation, and within

a decade to halve both the mortality gap for children under five, and the gap in

reading, writing and numeracy. 14 1 Progress on these goals is the subject of annual

reports to Parliament by the Prime Minister and is measured by the Productivity

136 See, eg, the speeches of Robert McClelland, Attorney-General; Brendan O'Connor,
Minister for Home Affairs, Justice, and Privacy and Freedom of Information; Greg
Combet, Minister for Climate Change and Energy efficiency; and Tanya Plibersek,
Minister for Human Services.

137 Department of Foreign Affairs and Trade (hereafter "DFAT") Annual Report 2008-
2009, 116.

138 Human Rights and Equal Opportunity Commission, Bringing them Home: Report of
the National Inquiry into the Separation of Aboriginal and Torres Strait Islander
Children from Their Families (1997) Appendix 9, Recommendations 3.5 and 14;
Wanna, above n 135, 610; Human Rights Committee, Concluding Observations, UN
Doc CCPR/C/AUS/CO/5 (7 May 2009) [15].

139 Jenny Macklin, 'Closing the Gap between Indigenous and Non-Indigenous
Australians', Ministerial Statement, 12 May 2009, 30.

140 Commonwealth, Parliamentary Debates, House of Representatives, 13 February 2008,
171 (Kevin Rudd).

141 The Council had agreed in 2002 to commission regular reports on progress "against
key indicators of indigenous disadvantage": Council of Australian Governments,
Communiqud 5 April (2002) <http://www.coag.gov.au/coagmeeting outcomes/2002-
04-05/index.cfm #reconciliation>; and see, eg, the meeting outcomes at Council of
Australian Governments, COAG Meeting, 20 December 2007 <http://www.coag.
gov.au/coagmeetingoutcomes/2007-12-20/index.cfm#indigenous>; Council of
Australian Governments, COA G Meeting, 29 November 2008
<http://www.coag.gov.au/coagmeeting_outcomes/2008-11-29/docs/communique
20081129.pdf>; Council of Australian Governments, COAG Meeting, 2 July 2009
<http://www.coag.gov.au/coagmeetingoutcomes/2009-07-02/index.cfm>; Council
of Australian Governments, COAG Meeting, 7 December 2009
<http://www.coag.gov.au/coagmeeting _outcomes/2009-12-07/index.cfm>.
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Commission and the Australian Bureau of Statistics. 14 2 Data available thus far on
most indicators are only to 2009 but recent data from the ABS show that the rate of
indigenous infant mortality, while declining generally over the last 20 years, in fact
increased slightly from 2008 to 2010, and at 7 per 1,000 live births remains nearly
twice the rate for non-indigenous Australians; the child mortality rate is more than
twice that for non-indigenous Australians. 143 And while the imprisonment rate of
non-indigenous adult Australians barely changed between 2008 and 2011, that for
indigenous Australians increased to over 14 times that for non-indigenous
Australians, representing just over a quarter of the adult prison population. 144

One issue that attracted short-lived attention was a 2009 complaint to the UN
Committee on the Elimination of Racial Discrimination by the Aboriginal Legal
Rights Movement concerning the significant underfunding of Aboriginal legal
aid. 14 5 The Committee wrote to the government under its urgent action procedure
on 31 May 2010, requesting detailed information addressing the issue,14 6 but the
complaint was later withdrawn and the Committee's response was merely to
"encourage" the government to increase funding.147

142 See, eg, the Prime Minister's report in February 2010: Commonwealth of Australia,
Closing the Gap: Prime Minister's Report 2010 (2010); for Productivity Commission
see the biennial reports "Overcoming Indigenous Disadvantage: Key Indicators" at
Australian Government Productivity Commission, Overcoming Indigenous
Disadvantage <http://www.pc.gov.au/gsp/reports/indigenous>; Australian Bureau of
Statistics ("ABS"): see, eg, Australian Bureau of Statistics, Year Book of Australia
(1908-) (2009-2010), "Indigenous disadvantage and selected measures of wellbeing",
308-16.

143 Steering Committee for the Review of Government Service Provision, Productivity
Commission, Overcoming Indigenous Disadvantage: Key Indicators 2011 (2011);
Australian Bureau of Statistics, The Health and Welfare of Australia's Aboriginal and
Torres Strait Islander Peoples (2011)
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4704.0Chapter811 Oct%202010>
(October 2010, updated 19 December 2011); Australian Bureau of Statistics, Mortality
(2011)
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4704.oChapter81 1 Oct%202010>;
Australian Bureau of Statistics, Mortality: Infant and Child Mortality (2011)
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4704.OChapter84ooct%202010>.
The infant mortality figures are for NSW, Queensland, SA and NT combined; the rate
for just SA and NT combined was 10 per 1,000. WA is excluded because of over-
reporting of deaths for 2007-2009: Australian Bureau of Statistics, Understanding the
Data Quality Issues (2011)
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4704.0Chapter815Oct%20201 0>.

144 Australian Bureau of Statistics, Prisoners in Australia, 2011, Imprisonment rates
(2011)
<http://www.abs.gov.au/ausstats/abs@.nsf/Products/875C813AF74635EBCA25795FO
OODB4EF?opendocument>.

145 Report of the Committee on the Elimination of Racial Discrimination on its 7 5th and
76t sessions, UN Doc A/65/18, [22].

146 Ibid.
147 Aboriginal Legal Rights Movement Inc., Annual Report 2008-2009, 7; Aboriginal

Legal Rights Movement Inc., Annual Report 2008-2009 Aboriginal Legal Rights
Movement Inc., Annual Report 2009-2010, 6, 8; Concluding Observations of the
Committee Against Racial Discrimination, UN Doc CERD/C/AUS/CO/15-17 (13
September 2010) [19].
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For the apology alone, the Rudd government deserves high praise - for its
intrinsic merit, its value as a gesture of reconciliation towards indigenous
Australians, and for the positive healing effect it had on the population. For these
reasons and notwithstanding the continuing dismal statistics on indigenous health
and life expectancy, the Rudd government's policies in this area should be
recognised as good international citizenship, moving beyond the minimum
necessary to comply with international law.

(iv) The Northern Territory Emergency Response
Another detraction from the apology, in some eyes, was the continuation of the
Howard government's Northern Territory Emergency Response. The 2007 report
"Little Children are Sacred", commissioned by the Northern Territory government,
had found that sexual abuse of children in Aboriginal communities was serious and
widespread, and due largely to the breakdown of Aboriginal culture and society and
especially to alcohol abuse. 148 Within days of the report's publication, the
Commonwealth declared the situation akin to a national emergency and announced
sweeping measures in response.14 9 In prescribed areas in the Northern Territory and
directly affecting over 45,000 Aboriginal people, the army (until October 2008) and
federal police were deployed to establish law and order, the sale of alcohol was
restricted, welfare payments were made conditional on school attendance, and up to
half of the net payments were subject to "income management", being disbursed
directly towards food, clothing and other essential needs. 150

To give effect to these measures, the Commonwealth had modified its Northern
Territory (Self-Government) Act 1978 and overridden Northern Territory
legislation, including by prohibiting a court from taking customary law or cultural
practices into consideration when considering bail applications, and had provided
for the compulsory grant to the Commonwealth of five-year leases over relevant
lands. 15 1 Most controversially, the operation of the Racial Discrimination Act was
excluded.1 52 Labor had supported the intervention but the Aboriginal community
was divided; 153 the minor parties opposed the measures, noting (as had many
others) that the government had not consulted any of the Aboriginal communities
concerned, the Northern Territory government, or the authors of the Little Children

148 Northern Territory Board of Inquiry, Report into the Protection of Aboriginal
Children from Sexual Abuse (2007).

149 John Howard and Mal Brough (Minister for Indigenous Affairs), press conference, 21
June 2007, transcript reproduced at Margo Kingston, Are Aborigines Howard's Tampa
2? (2007) <http://webdiary.com.au/cms/?q=node/1926>.

150 Northern Territory National Emergency Response Act 2007 (Cth) ("NTER Act"); new
Part 3B inserted into Social Security (Administration) Act 1999 (Cth) by Social
Security And Other Legislation Amendment (Welfare Payment Reform) Act 2007 (No
130, 2007) (Cth) sch 1, s 17.

151 Northern Territory National Emergency Response Act 2007 (Cth) ss 90, 129-31, 133-
34, pt 4.

152 Ibid. s 132 provided that all acts done under the Act were "special measures" for the
purposes of the Racial Discrimination Act 1975 (Cth) and were expressly excluded
from the operation of Part II of that Act.

153 Wayne Errington and Peter van Onselen, John Winston Howard: The Definitive
Biography (2007), 378.
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report, nor taken up any of the report's many recommendations. 154 At Australia's
first appearance before the UN Human Rights Committee after the intervention, in
March 2009, the measures were criticised as (in part) inconsistent with the ICCPR,
and in the same year the Committee on the Elimination of Racial Discrimination
raised the matter under its urgent action and early warning procedures. 155

The incoming Labor government continued the scheme but in late 2009, after
extensive consultation with indigenous communities, it introduced legislation to
reinstate the Racial Discrimination Act. 156 This somewhat assuaged the criticisms
of the UN treaty bodies, although there was domestic concern that the reforms were
tardy and insufficient, particularly in retaining the view that many aspects of the
intervention were justified as "special measures" under the Act. 157 The scheme is
due to expire in August 2012,158 although aspects of it will likely be continued in
light of not only the success of many of the measures in improving security and
welfare, but also the continuing problems being faced. 159 After further consult-

154 Senate Legal and Constitutional Affairs Committee, Parliament of Australia, Inquiry
into the Northern Territory National Emergency Response Bill 2007 and Related Bills
(2007), dissenting reports by the Australian Democrats, at 49, and the Australian
Greens, at 61; World News Australia, 'What is the Northern Territory Intervention',
SBS TV, 12 June 2009.

155 Concluding Observations of the Human Rights Committee, UN Doc
CCPR/C/AUS/CO/5 (7 May 2009) [14]; early warning and urgent action
communication dated 13 March 2009: Implementation of the International Convention
on the Elimination of All Forms of Racial Discrimination, UN Doc
CERD/C/AUS/Q/15-17 (2-27 August 2010) [2(c)]; Report of the Committee on the
Elimination of Racial Discrimination to the General Assembly on its 74 th and 75th
sessions, UN Doc A/64/18, [16]. This particular issue was not pursued at the
Committee's consideration of Australia's next periodic report in August 2010:
Summary records of the 2024th and 2025th meetings, 10 and II August 2010, UN Doc
CERD/C/SR.2025. The UN Special Rapporteur on indigenous people also concluded
that the measures were inconsistent with CERD: Report by the Special Rapporteur on
the situation of human rights and fundamental freedoms of indigenous people, UN
Doc A/HRC/15/37/Add.4, App. B. (1 June 2010).

156 Families, Housing, Community Services and Indigenous Affairs and other Legislation
Amendment (2009 Measures) Bill 2009 and Social Security and other Legislation
Amendment (Welfare Reform and Reinstatement of Racial Discrimination Act) Bill
2009, introduced 25 November 2009: Commonwealth, Parliamentary Debates, House
of Representatives, 25 November 2009, 12781, 12783 (Jenny Macklin). The Acts
came into force on 13 April 2010 and 29 June 2010 respectively.

157 See, eg, Senator Rachel Siewert, introducing the Greens' Families, Housing,
Community Services and Indigenous Affairs and Other Legislation Amendment
(Restoration of Racial Discrimination Act) Bill 2009: Commonwealth, Parliamentary
Debates, Senate, 29 October 2009, 7568 (Rachel Siewert); Australian Human Rights
Commission, 'Passage of NTER Amendments a step in the right direction' (Media
Release, 22 June 2010).

158 Northern Territory National Emergency Response Act 2007 (Cth) ss 2, 6.
159 Jenny Macklin, Minister for Families, Housing, Community Services and Indigenous

Affairs and Warren Snowdon, Minister for Indigenous Health Minister for Veterans'
Affairs Minister for Defence Science and Personnel, 'Independent NTER Evaluation
finds Aboriginal communities safer' (Media Release, 10 November 2011).
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ations in 2011, the government issued the "Stronger Futures in the Northern
Territory: Report on Consultations", canvassing options for after August 2012.160

The intervention continues to divide opinion, 16 1 thereby rendering it difficult if
not impossible to characterise it in terms of good international citizenship. In terms
of motive - improving the quality of life for many indigenous Australians - it
cannot be faulted. But while the direct inconsistency with the Convention on Racial
Discrimination has been removed, the intervention is heavily criticised by human
rights groups who view it as an unacceptable trespass on individual rights and
freedom, and lacking any effective consultation with those affected. 162

(v) Mandatory sentencing
A related issue, because of its disproportionate impact on indigenous Australians,
was the mandatory sentencing laws of Western Australia and the Northern Territory
which removed judicial discretion in sentencing by providing a fixed minimum
penalty of imprisonment or detention for certain offences. These laws were
considered unduly harsh, as when a young Aboriginal man in the Northern Territory
was sentenced, because it was his third property offence, to a year's imprisonment
for stealing a bottle of cordial and some biscuits. 163 The Northern Territory had
repealed most of these laws in 2001 but retained mandatory imprisonment for
certain violent crimes; 164 Western Australia continued to impose a minimum term
of 12 months' imprisonment (or of detention, for a child under 18 years) for "third
strike" property offences (such as burglary) of no minimum severity, as well as for
violent offences. 165

The Howard government had been criticised for not using its constitutional
powers (over external affairs and territories) to override the legislation, as indeed it
had done in the case of the Northern Territory's euthanasia laws in 1996. 166

160 Commonwealth of Australia, Stronger Futures in the Northern Territory: Report on
Consultations (2011). See also Jenny Macklin, Julia Gillard and Warren Snowden,
'Delivering a better future for Indigenous people in the Northern Territory' (Media
Release 22 June 2011); Jenny Macklin and Warren Snowden, 'Aboriginal people clear
about their priorities for building stronger futures in the Northern Territory' (Media
Release, 18 October 2011).

161 See, eg, Australian Broadcasting Corporation, Indigenous elders condemn intervention
extension (2011) <http://www.abc.net.au/news/2011-11-05/indigenous-elders-
condemn-intervention-extension/3637074>.

162 See, eg, Amnesty International, Senate must oppose deeply flawed Stronger Futures
legislation (21 March 2012).

163 Criminal Code Act Compilation Act 1913 (WA) ss 401, 297, 318; Sentencing Act
(NT) s 78BA; David Carment, 'Political Chronicles: Northern Territory January to
June 2000' (2000) 46(4) Australian Journal of Politics and History 603. The laws in
the Northern Territory were repealed in 2001 (Juvenile Justice Amendment Act (No 2)
2001 (NT), Sentencing Amendment Act (No 3) 2001 (NT)), but remained in force in
Western Australia.

164 Sentencing Act (NT) s 78BA.
165 Criminal Code Act Compilation Act 1913 (WA) ss 401, 297, 318.
166 The Rights of the Terminally Ill Act 1995 (NT) came into force on 1 July 1996 but

was effectively annulled by the Euthanasia Laws Act 1997 (Cth), introduced as a
private member's Bill by Kevin Andrews but "obviously with the Prime Minister's
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Moreover, when a private Senators' Bill that would have achieved this at least for
children was introduced, the government effectively voted against it. 167 But the
Rudd government, despite ALP opposition to mandatory sentencing,1 68 also took
no action to override the laws, and indeed appeared to defend them before UN
treaty bodies which on at least one occasion had "seriously question[ed] the
compatibility of these laws with the State party's obligations under the [Racial
Discrimination] Convention". 1 69

complete blessing and concurrence" according to the NT Chief Minister, Marshall
Perron: David Carment, 'Political Chronicles: Northern Territory July to December
1996' (1997) 43(2) Australian Journal of Politics and History 259-60. The
Commonwealth Act amended the Northern Territory (Self-Government) Act 1978
(Cth) by excising any power to make laws relating to euthanasia, and was extended to
the ACT and Norfolk Island: Euthanasia Laws Act 1997 (Cth) sch 1 (NT), 2 (ACT)
and 3 (Norfolk Island). The Senate Legal and Constitutional Affairs Committee
concluded on 13 March 2000 that mandatory sentencing breached a number of
Australia's international human rights obligations: Senate Legal and Constitutional
Affairs Committee, Parliament of Australia, Inquiry into the Human Rights
(Mandatory Sentencing ofJuvenile Offenders) Bill 1999 (2000), chaps 5 and 8.

167 The Human Rights (Mandatory Sentencing of Juvenile Offenders) Bill 1999 was
introduced into the Senate by Senators Brown, Bolkus and Greig, where it was passed;
in the House however the government moved that it be made "an order of the day for
the next sitting" which, as Leader of the Opposition Kim Beazley complained, meant
that "this bill will disappear into the archives as far as the operations of the House of
Representatives are concerned": Commonwealth of Australia Bills Digest Service,
Bills Digest, No 62 of 1999-2000: Human Rights (Mandatory Sentencing of Juvenile
Offenders) Bill 1999 (2000), 4; Commonwealth, Parliamentary Debates, House of
Representatives, 15 March 2000, 14781, 14787-90 (Kim Beazley).

168 "Labor will continue to oppose mandatory detention when applied to juvenile
offenders and to adults because it is discriminatory in practice and ineffective in
reducing crime or criminality": ALP Platform 2007, above n 92, chap 13 [124], under
the general heading "Aboriginal Peoples and Torres Strait Islanders"; ALP Platform
2004, above n 92, 121 [92]; ALP Platform 2000, above n 92, 11.5 [20] in chapter on
Community Security and Access to Justice:

20. Labor will continue to oppose mandatory detention when applied to juvenile
offenders and to adults who commit minor property offences, as it is
discriminatory in practice and ineffective in reducing crime or criminality.

169 Report of the Committee on the Elimination of Racial Discrimination, UN Doc
A/55/18 (2000) [39]; see also summary records of CERD meetings 20-21 March
2000: UN Doc CERD/C/SR.1393, UN Doc CERD/C/SR.1394 and UN Doc
CERD/C/SR.1395; Concluding Observations of the Committee on Racial
Discrimination, UN Doc CERD/C/304/Add.101 (19 April 2000); Human Rights
Committee, Replies to the List of Issues (CCPR/C/AUS/Q/5) to be Taken Up in
Connection with the Consideration of the Fifth Periodic Report of the Government of
Australia (CCPR/C/AUS/5), UN Doc CCPR/C/AUS/Q/5/Add.l (5 February 2009) 23,
where the government response included:

122. The Western Australian Government considers that mandatory sentencing
for home burglary for repeat offenders is an appropriate and proportionate
penalty for Western Australia, including the need to protect people living in their
homes and to provide them with a sense of safety and security. There are
currently no State Government proposals to amend section 401(4) of the
Criminal Code 1913 (WA);
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Although the issue was attracting much less attention and controversy by this
time, the Rudd government should be condemned for its apparent failure to take any
political or legislative steps towards removal of the laws. If allowance is made for
the brevity of the Rudd government's life and the many other issues on its agenda,
as well as the political difficulties of Commonwealth-State relations that such
legislation would inevitably engender, this inaction could perhaps be regarded as an
example of neutral, rather than poor, international citizenship.

(vi) Asylum seekers
The Rudd government's policies on the treatment of unauthorised boat arrivals1 70

were the subject of criticism from all sides of politics as being either too weak or
too harsh. Labor inherited two particularly controversial policies: mandatory
detention of "asylum seekers" (as those claiming refugee status were termed), and
offshore processing of applications for refugee status.

Mandatory detention was first introduced by the Keating administration in 1992
for all "unlawful non-citizens" until such time as they left Australia or were granted
a visa, and the grounds for review of migration decisions were thereafter
progressively narrowed. 171 The UN Human Rights Committee has on several
occasions found mandatory detention to be in breach of articles 9(1) and 9(4) of the
ICCPR on the basis that while it is not per se arbitrary to detain applicants for
asylum, and there is no rule of customary international law rendering such detention
arbitrary, nevertheless the length of the detention and lack of means of its review by
a court, as well as elements of disproportionality or unjustness, may render it
arbitrary. 172

Committee on the Rights of the Child, Fourth periodic report of States parties due in
2007 - Australia, UN Doc CRC/C/AUS/4 (14 June 2011) submitted 25 June 2009, 43
[297].

170 That is, aliens without a visa arriving in Australia by sea.
171 Migration Reform Act 1992 (Cth) ss 33, 13.
172 Human Rights Committee, Views: Communication No 560/1993, UN Doc

CCPR/C/59/D/560/1993 (30 April 1997, adopted 3 April 1997), [9.3]-[9.5] ('A v
Australia'); Human Rights Committee, Views: Communication No 930/2000, UN Doc
CCPR/C/72/D/930/2000, (16 August 2001, adopted 26 July 2001) ('Winata v
Australia'); Human Rights Committee, Views: Communication No 900/1999, UN Doc
CCPR/C/76/D/900/1999 (13 November 2002, adopted 28 October 2002) ('C v
Australia'); Human Rights Committee, Views: Communication No 930/2000, UN Doc
CCPR/C/78/D/1014/2001, (18 September 2003, adopted 6 August 2003) ('Baban et al
v Australia'); Human Rights Committee, Views: Communication No 1069/2002, UN
Doc CCPR/C/79/D/1069/2002 (29 October 2003) ('Bakhtiyari v Australia'); Human
Rights Committee, Views: Communication No 1011/2001, UN Doc
CCPR/C/81/D/1011/2001 (26 August 2004, adopted 26 July 2004) ('Madafferi v
Australia'); Human Rights Committee, Views: Communication No 1050/2002, UN
Doc CCPR/C/87/D/1050/2002 (9 August 2006, adopted II July 2006) ('D & E v
Australia'); Human Rights Committee, Views: Communication No 1324/2004, UN
Doc CCPR/C/88/D/1324/2004 (13 November 2006, adopted 31 October 2006)
('Shafiq v Australia'); Shams et al v Australia, Human Rights Committee, Views, UN
Doc CCPR/C/90/D/1255, 1256, 1259, 1260, 1266, 1268, 1270 & 1288/2004 (ll
September 2007, adopted 20 July 2007) ('Shams et al v Australia'); Human Rights
Committee, Views: Communication No 1442/2005, UN Doc CCPR/C/97/D/1442/2005
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The first of these cases was A v Australia1 73 ("A" being Chu Kheng Lim),
where in 1997 the Human Rights Committee found that the length of, and lack of
means to review, Mr A's detention contravened articles 2 and 9 of the ICCPR.174 In
December 1997 the Howard government rejected the Committee's views:

The State party indicates that it shares the Committee's concerns that prolonged or
indefinite detention is undesirable, but it does not accept the Committee's Views that
A's detention was arbitrary or that the Government had not provided sufficient
justification. As a consequence, it rejects the Committee's recommendation to pay
compensation. Moreover, the State party takes issue with the Committee's
interpretation of article 9(4) and contests that the term "lawfulness" means "lawful at
international law" or "not arbitrary"; according to the State party, "lawfulness" only
refers to domestic law. 175

This view was reiterated in later responses to similar adverse findings. 176 Of the
seven government responses submitted to the Human Rights Committee by 2005,
the Committee deemed five to be unsatisfactory. 177 The Coalition government
however maintained:

The Committee is not a court, and does not render binding decisions or judgments. It
provides views and opinions, and it is up to countries to decide whether they agree
with those views and how they will respond to them.

In its 2007 election platform, Labor had asserted that mandatory detention
should last only as long as was required for health, identity and security checks and
should not apply at all to children and family groups, who should instead be placed
under supervision within the community. 178 But despite employing more
conciliatory language, the new government made it clear that mandatory detention
would be retained as "an essential component of strong border control",179 and the

(23 November 2009, adopted 23 October 2009) ('Kwok Yin Fong v Australia'). See
also Human Rights and Equal Opportunity Commission reports nos 5 (1997), 10
(2000), 12 (2000), 13 (2001), 15 (2002), 16 (2002), 17 (2002), 18 (2002), 21 (2002),
22 (2002), 23 (2002), 24 (2002), 25 (2002), 27 (2004), 28 (2005), 35 (2006), 36
(2006), 40 (2008, but relating to events in 2005), 41 (2009, but relating to events from
2002 to 2006): <http://www.hreoc.gov.au/legal/humanrightsreports/ index.html>.

173 Av Australia, UN Doc CCPR/C/59/D/560/1993.
174 Ibid. The facts are the same as those in Chu Kheng Lim v Minister for Immigration

Local Government & Ethnic Affairs (1992) 176 CLR 1.
175 Report of the Human Rights Committee, UN Doc A/53/40, vol I (1998), [491].
176 For example Baban v Australia, UN Doc CCPR/C/78/D/1014/2001; Bakhtiyari v

Australia, UN Doc CCPR/C/79/D/1069/2002; Report of the Human Rights
Committee, UN Doc A/60/40 vol 11 (2005) annex VII, 494-96; Shafiq v Australia, UN
Doc CCPR/C/88/D/1324/2004; Report of the Human Rights Committee, UN Doc
A/62/40 vol 11 (2007), 656. The government also rejected the Committee's findings in
Coleman v Australia, UN Doc CCPR/C/87/D/l 157/2003, response summarised in
Report of the Human Rights Committee, A/62/40 vol 11 (2007), 651 and Young v
Australia, UN Doc CCPR/C/78/D/941/2000, response summarised in Report of the
Human Rights Committee, UN Doc A/60/40 vol 11 (2005), 493.

177 Report of the Human Rights Committee, UN Doc A/60/40 vol 1 (2005), 121.
178 ALP Platform 2007, above n 92, 222 [153], [154].
179 Senator the Hon C Evans, Minister for Immigration and Citizenship, 'New directions

in detention', (Speech delivered at the Australian National University, 29 July 2008).
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length of detention often exceeded two years. 180 In this respect the Rudd

government differed little from its predecessor, and adopted the same approach of

rejecting the consistent view of the Human Rights Committee and the Australian

Human Rights Commission that the detention was, in the circumstances, arbitrary
and therefore contrary to article 9(1) of the ICCPR.181

Labor had also pledged to end the so-called "Pacific Solution". 182 There were

two aspects to this policy: the excision of parts of Australia from the Australian

migration zone, and the sending of applicants for refugee status who arrived in such
excised areas to third countries such as Papua New Guinea and Nauru for

assessment of their applications. 183 The Pacific Solution had been introduced by the

Howard government in the immediate aftermath of the MV Tampa incident, 184

when "[i]n a manufactured atmosphere of panic", hastily drafted border protection

legislation was rushed into parliament "excising" Christmas Island (and Cocos

Island and Ashmore Reef) from Australia's migration zone. Subsequent regulations

added thousands of islands off the northern part of the continent to the list of

offshore excised places. 185 Under this legislative r6gime, unauthorised arrivals at an

offshore excised place have no right to apply for a visa, nor to institute legal

proceedings concerning their treatment or status, and no entitlement to permanent

residence even if determined to be refugees. 186

At the time, Labor supported the legislation, 187 but by the time of the 2007
election had reversed its position on overseas detention, citing its "huge cost to

Australian taxpayers". 188 The incoming Labor government did indeed put a swift

180 See, eg, Joint Committee on Migration, Third Report on Immigration Detention
(2009) 23, 31, 46.

181 See above n 172 and, eg, Australia's arguments in Kwok Yin Fong v Australia, UN
Doc CCPR/C/97/D/1442/2005, 9-11 [4.6]-[4.9].

182 ALP Platform 2007, above n 92, 222 [154].
183 Although the term "excision" is used in the legislation (eg, Migration Amendment

(Excision from Migration Zone) Act 2001 (Cth)), the effect of the legislation is not to
modify the migration zone but to create a new category of "unlawful non-citizen" - an
"offshore entry person" - under the Migration Act: Migration Act 1958 ss 5
(definitions of "excised offshore place" and "offshore entry person"), 14.

184 This concerned a group of asylum seekers aboard the MV Tampa, a Norwegian
container ship which in August 2001 rescued 433 mainly Afghan asylum seekers from
their sinking vessel and which was subsequently refused entry to Australian ports.
When it entered Australian territorial waters off Christmas Island, it was boarded by 45
SAS troops, who took control of the ship and prohibited it from moving other than to
leave territorial waters. Eventually New Zealand and Nauru were persuaded to take the
asylum seekers. The facts are set out in Ruddock v Vadarlis [2001] FCA 1329.

185 Migration Regulations 1994 (Cth), Reg. 5.15C (inserted by Migration Amendment
Regulations 2005 (No 6), sch 1) provides that, inter alia, all islands north of 23 degrees
south in Western Australia, 16 degrees south in the Northern Territory, and 21 degrees
south in Queensland, are excised places.

186 Migration Amendment (Excision From Migration Zone) Act 2001 (Cth); Migration
Amendment (Excision From Migration Zone) (Consequential Provisions) Act 2001
(Cth); Border Protection (Validation and Enforcement Powers) Act 2001 (Cth).

187 See, eg, Commonwealth, Parliamentary Debates, House of Representatives, 19
September 2001, 31012 (Kim Beazley), 31020 (third reading, without a vote).

188 ALP Platform 2007, above n 92, 222 [154].
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end to this practice, with the last asylum seekers leaving Nauru in February 2008
and both Nauru and Manus Island detention centres formally closing the following
month.1 89 In July 2008 the government announced a new detention policy founded
on seven key "detention values", mainly directed to ensuring that detention was a
last resort, based on the risk posed, and that children were not kept in detention
centres. 190 Draft legislation to give effect to this policy was introduced in 2009 but
was not debated, and lapsed at the end of parliament the following year, 19 1 although
some aspects of the new policy were implemented administratively.192 The excision
r6gime, however, remained intact, with unauthorised arrivals (by sea) still being
sent to Christmas Island, outside the protections of Australia's migration zone and
therefore outside the reach of judicial review. 193 The UN Human Rights Committee
welcomed the end of offshore detention but criticised the government for continuing
the excision regime and mandatory detention, and the absence of an effective
review process. 194

189 See, eg, Joint Committee on Migration, Parliament of Australia, Immigration detention
in Australia: A new beginning - Criteria for release from detention (2008), Appendix
D at 153; Department of Immigration and Citizenship, Annual Report 2007-2008
(2008), 148.

190 Chris Evans, New Directions in Detention - Restoring Integrity to Australia's
Detention System (2008) <http://www.minister.immi.gov.au/media/speeches
/2008/ce080729.htm>.

191 Parliament of Australia, Migration Amendment (Immigration Detention Reform) Bill
2009 [2010] <http://www.aph.gov.au/Parliamentary_Business/Bills Legislation/Bills

Search Results/Result?bld=s720>.
192 See, eg, Department of Immigration and Citizenship, Fact Sheet 82 - Immigration

Detention (2010) <http://www.immi.gov.au/media/fact-sheets/82detention.htm>;
Yousefi family v Commonwealth of Australia [2011] AusHRC 46, Response of
Department of Immigration and Citizenship, 55-58, [290].

193 The ALP 2007 platform stated that "[t]o further deter people smugglers, Labor will
continue the excision of Christmas Island, Cocos (Keeling) Islands and Ashmore Reef
from Australia's migration zone" (at 223, [158]) and was silent on the other excised
places; the Migration Regulations 1994 (Cth), Reg. 5.15C, remains in force. Following
the High Court's decision in Plaintiff M61/2010E v Commonwealth of Australia;
Plaintiff M69 of 2010 v Commonwealth of Australia [2010] HCA 41 (11 November
2010), judicial review of a negative assessment is now available: see, eg, Chris Bowen,
Government announces faster, fairer refugee assessment process (2011)
<http://www.minister.immi.gov.au/media/cb/201l/cbl57059.htm>.

194 The Committee stated (Concluding Observations of the Human Rights Committee, UN
Doc, CCPR/C/AUS/CO/5 (7 May 2009) [23]):

23. While noting with satisfaction the State party's commitment to use detention
in immigration detention centres only in limited circumstances and for the
shortest practicable period, the Committee remains concerned at its mandatory
use in all cases of illegal entry, the retention of the excise zone, as well as at the
non-statutory decision-making process for people who arrive by boat to the
Australian territory and are taken in Christmas Island [sic]. The Committee is
also concerned at the lack of effective review process available with respect to
detention decisions. (arts. 9 and 14)
The State party should: (a) consider abolishing the remaining elements of its
mandatory immigration detention policy; (b) implement the recommendations of
the Human Rights and Equality Commission made in its Immigration Detention
Report of 2008; (c) consider closing down the Christmas Island detention centre;
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On the positive side, the Rudd government abolished "detention debt", another
Howard government measure that rendered immigration detainees liable for the
costs associated with their detention. 195 It also abolished the system of Temporary
Protection Visas, which the previous government had introduced in 1999 when
Philip Ruddock, then Minister for Immigration, cited intelligence that up to 10,000
people were expected in further unauthorised boat arrivals. 196 Holders of such visas
were denied the right to sponsor their spouses and children to join them, or to re-
enter Australia if they left for any reason - in clear contravention of article 28 of the
Refugees Convention. 197 Some 11,000 temporary visas were issued before the
policy was revoked in August 2008, and of these visa holders nearly 10,000
subsequently received a permanent visa. 198

The Rudd government's more "fair and humane"1 99 attitude to asylum seekers
was severely tested, however, by a surge in the number of unauthorised boat arrivals
from late 2009. In 2007-2008 there had been 25 such arrivals, on 3 boats; in 2008-
2009 the number was 985 (23 boats); and in 2009-2010 the number was 5,327 (117
boats).200 The political pressure on the government became intense, and in May
2010 its response was to suspend the processing of all new asylum claims by Sri
Lankan nationals for three months and by Afghan nationals for six months, claiming
a sufficient improvement in the security situation in each country. 201 This
represented "a significant policy reversal by the government", including of its
promises to process refugee applications more quickly than the previous
government and to minimise the length of detention. 20 2 Moreover, the detention
centre on Christmas Island was now full and the government decided to reopen
several Howard-era facilities to accommodate the overflow, notably the remote

and (d) enact in legislation a comprehensive immigration framework in
compliance with the Covenant.

195 Migration Amendment (Abolishing Detention Debt) Act 2009 (Cth), commenced 18
September 2009.

196 Migration Amendment Regulations 1999 (Cth); Philip Ruddock, 'Recognising the real
challenge in refugee protection', On Line Opinion 15 December 1999; Migration
Amendment Regulations 2008 (No 5) (SLI No 168 of 2008) (Cth), commencing 9
August 2008.

197 Convention relating to the Status of Refugees (28 July 1951), [1954] ATS 5, art. 28;
William Maley, 'Refugees' in Robert Manne (ed), The Howard Years (2004) 153.

198 Jewel Topsfield, '1000 refugees celebrate dropping of temporary visa', The Age
(online) 16 May 2008 <http://www.theage.com.au/news/national/1000-refugees-
celebrate-dropping-of-temporary-visa/2008/05/15/1210765057420.html>.

199 "Fairness and humanity" featured heavily in early Rudd government pronouncements
on asylum seeker policy: see, eg, Chris Evans, Refugee Policy under the Rudd
Government - The first Year (2008) <http://www.minister.immi.gov.au/media/
speeches/2008/ce081117.htm>.

200 Department of Immigration and Citizenship, Submission to the Joint Select Committee
on Australia's Immigration Detention Network (2011) September 2011, 18.

201 Martin Griffiths, 'Issues in Australian Foreign Policy January to June 2010' (2010)
56(4) Australian Journal of Politics and History 620, 628; Chris Evans, Stephen
Smith and Brendan O'Connor, Changes to Australia's Immigration Processing System
(2010) <http://www.minister.immi.gov.au/media/media-releases/20 10/ cel 0029.htm>.

202 Griffiths, above n 201, 628; ALP Platform 2007, above n 92, 222 [153], [156].
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Curtin Air Force base in the Kimberley, in far north-western Australia. 203 The UN
High Commissioner for Refugees found these developments "deeply troubling". 204

Thus in this area the Rudd government again had a mixed record that is difficult

to summarise. But viewed objectively, the policies at best met the minimum

standard required by international law; at worst they were in apparent violation of

Australia's international obligations. In no case could it be said that they exceeded

the minimum standard so as to qualify as good international citizenship.

(vii) Anti-terrorism laws
Australia's anti-terrorism laws, and their relationship with human rights and civil

liberties, were another issue on which the Rudd government had a mixed record.

Fear of terrorism had been exacerbated by the 2004 and 2005 attacks in Madrid,
Bali and especially London, 20 5 prompting a review of Australia's counter-terrorism

laws - already strengthened in 2002 and 2003206 - and the holding of a special

meeting of the Council of Australian Governments (COAG) on counter-terrorism in

September 2005. COAG agreed on a suite of amendments to existing laws but the

resulting draft Bill went far beyond that agreement, leading the ACT Chief Minister

203 Chris Evans, Curtin to hold suspended asylum seekers (2010) <http://www.minister
.immi.gov.au/media/media-releases/2010/ceI0030.htm>; Chris Evans, Leonora site
prepares for irregular maritime arrival transfer (2010) <http://www.minister.immi.
gov.au/media/media-releases/2010/ce 10044.htm>. Others were sent to a centre in
Darwin and sites in Port Augusta, South Australia, and Leonora, a small town north of
Kalgoorlie in Western Australia: ibid. The nearest town to Curtin (Derby, pop. 4,500)
is an hour away: Andra Jackson, 'Former Curtin detainees recoil as "hell" gates
reopen', The Age, 22 April 2010; Derby Visitor Centre, Derby <http://www. derby
tourism.com.au/pages/derby>.

204 UN High Commissioner for Refugees, UNHCR disappointed at Australian decision to
reopen detention centre for asylum-seekers (2010)
<http://www.unhcr.org/print/4bcd99956.html>.

205 191 people died and 1800 were injured in the bombing, probably by al-Qaeda or a
related organisation, of three train stations in Madrid on 11 March 2004: BBC News,
2004: Many die as bombs destroy Madrid trains <http://news.bbc.co.uk/onthisday
/hi/dates/stories/march/1 1/newsid 4273000/4273817.stm>; 202 were killed (88
Australians) in Bali when two night clubs were blown up on 12 October 2002,
allegedly by Jemaah Islamiah, a group linked to al-Qaeda: BBC News, 2002: Dozens
killed in Bali nightclub explosion <http://news.bbc.co.uk/onthisday/hi/dates/ stories/
october/12/ newsid 2543000/ 2543731.stm>; 19 were killed in a restaurant bombing
in Bali on 1 October 2005, again allegedly by al-Qaeda: BBC News, 2005: Bombs rip
through Bali restaurants <http://news.bbc.co.uk/onthisday/hi/dates/stories/october/1/
newsid_4965000/4965712.stm>; and Al-Qaeda claimed responsibility for a series of
bomb attacks on London's transport network on 7 July 2005, killing 52 and injuring
700: BBC News, 2005: Bomb attacks on London <http://news.bbc.co.uk/onthisday
/hi/dates/stories/july/7/newsid 4942000/4942238.stm>.

206 See generally Jenny Hocking, 'Counter-Terrorism and the Criminalisation of Politics:
Australia's New Security Powers of Detention, Proscription and Control' (2003) 49(3)
Australian Journal of Politics and History 355; Security Legislation Amendment
(Terrorism) Act 2002 (Cth); ASIO Legislation Amendment Act 2003 (Cth). Amnesty
International expressed serious concerns at the breadth and potential for abuse of the
2002 legislation: see, eg, Amnesty International, Submission to Joint Standing
Committee on Foreign Affairs, Defence and Trade Review of Australia's Relations
with the United Nations (2002), [5.2].
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to publish the draft and several opinions from senior legal practitioners, all to the
effect that the Bill was not consistent with the COAG agreement nor, more
importantly, the ACT's Human Rights Act 2004 and the ICCPR.2 07 The proposed
measures generated immense public discussion: the Senate Committee examining
the Bill received hundreds of submissions, virtually unanimous in their opposition
to the more stringent provisions. 208 As a result of the public outcry, and in the
course of its passage through Parliament, some modifications were made, but the
Act 2 09 as passed still contained provisions:

of a kind never before contemplated by this country in peacetime. They broaden the
definition of a terrorist organisation and create new offences of sedition. In the
earliest draft, detainees were accorded no right to know the reasons for that
detention, no right to inform family of their predicament and no appeal on the merits.
Later versions of the draft softened some of these harsh provisions, though not to the
satisfaction of all critics.2 10

Of particular concern were the provisions for control orders, preventative
detention and sedition. Terrorism suspects - neither convicted nor charged - could
be subjected to control orders that restricted their movements, activities and
associations for up to 12 months, and could be renewed. 2 11 Under a preventative
detention order they could be detained without charge for up to 48 hours, allowed
virtually no outside communication, not permitted to disclose the fact of their
detention, and allowed contact with a lawyer only in the presence of a police
officer.2 12 The new provisions on sedition - an offence most thought had died from
irrelevance and desuetude - were so broad that they would criminalise most of the
works of John Pilger. 2 13 The Law Council of Australia argued that control and
preventative detention orders should not be introduced into Australian law, and that

207 The opinions were, but are no longer, available on the ACT Chief Minister's website
and at ACTHRA Project, Anti-Terrorism laws and the Human Rights Act (2010)
Australian National University <http://acthra.anu.edu.au/terrorism/index.html>; they
are summarised in ACT Chief Minister Jon Stanhope, 'Rights at Risk: My Dissent
from the Australian Anti-terror Bill' (2005) Jurist, 8 November 2005
<http://jurist.law.pitt.edu/forumy/2005/1 l/rights-at-risk-my-dissent-from.php>.

208 See, eg, Senate Legal and Constitutional Affairs Committee, Inquiry into the
Provisions of the Anti-Terrorism Bill (No. 2) 2005 (2005), [1.3], [3.33], [3.140],
[4.53], [5.14], [5.184], [5.200], [6.154], [7.60].

209 Anti-Terrorism Act (No 2) 2005 (Cth).
210 Stanhope, above n 207.
211 Anti-Terrorism Act (No 2) 2005 (Cth) sch 4.
212 Ibid. See also Report of the Special Rapporteur on the Promotion and Protection of

Human Rights while countering Terrorism, Australia: Study on Human Rights
Compliance while Countering Terrorism, UN Doc A/HRC/4/26/Add.3 (14 December
2006) [34]-[47].

213 See, eg, Bret Walker SC and Peter Roney, Memorandum of Advice to the Australian
Broadcasting Commission Re: The Anti-Terrorism Bill 2005, & the proposed
amendments to the laws of sedition (2005) <http://www.abc.net.au/mediawatch/
img/2005/ep34 /advice.pdf>. John Pilger is a controversial investigative journalist and
documentary film-maker, and persistent critic of most Western state policies: see, eg,
his website <http://www.johnpilger.com>.
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the sedition laws eroded freedom of speech; 214 submissions to the Senate
Committee and media comment were overwhelmingly of the same view. 2 15 The

Law Council and international lawyers argued that the legislation infringed
Australia's obligations under articles 9, 14, 17, 18 and 19 of the ICCPR and were
not justified as necessary for the protection of national security. 2 16

Amendments to remedy this were moved by the Democrats and Greens parties
in the Senate, but voted down by the Coalition government. 2 17 And not only by the
government: Labor supported some of these amendments, and would have preferred
the removal of the sedition provisions altogether, but:

[in]stead of opposing the bill and giving the impression that Labor has deep
philosophical differences with the government on its contents, Labor will instead
support this bill unamended, and commit to amending these provisions in
government. 2 18

This somewhat ambivalent position reflected the ALP party platform, "that the
law [should] strike[..] an appropriate balance between the protection of Australians
and the democratic freedoms and values that are part of the Australian way of
life." 2 19 It was not clear precisely what amendments Labor intended to seek in
government, but once elected the new Rudd government appeared slow to embark
on any amendments to the legislation, as the UN Human Rights Committee noted
with some dismay. 22 0 The government did not support a Greens' private members'
bill in June 2009 that would:

identify those laws and provisions that are so extreme, so repugnant, redundant or
otherwise inappropriate, that they should be abolished and don't even deserve the
dignity of being subjected to review by the long-awaited independent reviewer of
terrorism laws.22 1

214 See the Law Council's summary of the current state of Australian anti-terrorist laws
and the Council's concerns and recommendations at Law Council of Australia, Anti-
Terror Laws (2012) <http://www.lawcouncil.asn.au/programs/criminal-law-human-
rights/anti-terror/anti-terror home.cfm>.

215 See, eg, Senate Legal and Constitutional Affairs Committee, Inquiry into the
Provisions of the Anti-Terrorism Bill (No 2) 2005 (2005) [3.33] and Appendix 1 (with
copies of all submissions at <http://www.aph.gov.au/Parliamentary_Business
/Committees/Senate Committees?url=legconctte/completed-inquiries/2004-07/
terrorism/submissions/sublist.htm>; Commonwealth of Australia Bills Digest Service,
Bills Digest No 64 of 2005-2006: Anti-Terrorism Bill (No 2) 2005 (2005); Ann Kent,
'Australia and International Human Rights' in James Cotton and John Ravenhill (eds),
Trading on Alliance Security: Australia in World Affairs 2001-2005 (2007) 241.

216 Senate Legal and Constitutional Affairs Committee, above n 215, Submission no 140,
(Law Council of Australia, II November 2005) [146]-[166], and Submission no 188
(Sydney Centre for International and Global Law, 11 November 2005) [10]-[53].

217 See, eg, the various motions and votes at Commonwealth, Parliamentary Debates,
Senate, 6 December 2005, 97-116.

218 Commonwealth, Parliamentary Debates, Senate, 5 December 2005, 131-32 (Stephen
Conroy).

219 ALP Platform 2004, above n 92, 101, [59].
220 Concluding Observations of the Human Rights Committee, UN Doc

CCPR/C/AUS/CO/5 (7 May 2009) [1l].
221 Anti-Terrorism Laws Reform Bill 2009: Commonwealth, Parliamentary Debates,

Senate, 23 June 2009, 4019 (Scott Ludlam). The Bill was supported by, among others,
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Instead, in August 2009 a government discussion paper on the reform of

national security and counterterrorism legislation was released, together with an

exposure draft of a Bill, 222 and a National Security Legislation Amendment Bill

was introduced in March 2010, which with little amendment eventually became the

National Security Legislation Amendment Act 2010.223 Despite the unceasing

advocacy of the Law Council of Australia and others, the sedition provisions were

modified but not removed, 224 and the broad stop and search powers granted by the

2005 Act remained in place. 22 5 A greater measure of parliamentary oversight of

police powers was introduced, 226 and the appointment of an independent monitor,
whose functions would include reviewing the operation and effectiveness of all

relevant legislation, had already been promised (although no such monitor was

appointed until April 2011).227 But in many areas the existing laws were extended

the Law Council and the International Commission of Jurists Australia: Law Council,
submission to the Senate Committee on Legal and Constitutional Affairs, August
2009; ICJ Australia, submission to the Senate Committee on Legal and Constitutional
Affairs, 18 September 2009.

222 National Security Legislation Amendment Bill 2009 Exposure Draft <http://www.
ag.gov.au/Documents/SLB%20-%2ONational%20Security%20Legislation%

20
Amendment %20Bill%202009%20Exposure%2ODraft.PDF>.

223 The National Security Legislation Amendment Bill 2010, introduced on 18 March
2010, was passed by the House of Representatives but lapsed when parliament was
prorogued prior to the general election in August 2010; it was reintroduced, without
amendment, on 30 September 2010: Monica Biddington and Margaret Harrison-Smith,
Bills Digest no 21, 2010-11, 27 October 2010
<http://www.aph.gov.au/library/pubs/bd/20 10-11/11 bd02 1.pdf>.

224 Adopting the recommendations of the Australian Law Reform Commission, Fighting
Words: A Review of Sedition Laws in Australia, Report No 104 (2006) [2.74] and
[8.31], the word "sedition" was replaced with "urging violence", and an element was
introduced requiring the person urging force or violence to intend that force or
violence would occur: National Security Legislation Amendment Act 2010, sch 1, pt 1,
s 18.

225 Anti-Terrorism Act (No 2) 2005 (Cth) sch 5, s 10. Similar provisions in the UK's
Terrorism Act 2000 were found by the European Court of Human Rights to be so wide
as to give rise to a violation of the right to privacy under the European Convention on
Human Rights: Gillan and Quinton v The United Kingdom, [2010] Eur Court HR 28.

226 Such as by the creation of the Parliamentary Joint Committee on Law Enforcement (by
extending the functions of and renaming the Parliamentary Joint Committee on the
Australian Crime Commission to include oversight of the Australian Federal Police):
Discussion Paper p 323, Parliamentary Joint Committee on Law Enforcement Act
2010 (Cth).

227 Independent National Security Legislation Monitor Act 2010 (Cth), assented to 13
April 2010; Wayne Swan, 'Appointment of the Independent National Security
Legislation Monitor' (Press Release, no 036, 21 April 2011), announcing the
appointment of Bret Walker SC.
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or strengthened,22 8 and the overall effect of the 2010 Act was clearly not to wind
back or overhaul the 2005 measures:22 9

There was much anticipation at the introduction of this Bill during the previous
Parliament. After noticeable silence on national security legislative reform, it was
hoped that this Bill would remedy confusing or oppressive provisions in the
terrorism law landscape. However, the Bill has given only little consideration to the
issues that have been plaguing practitioners and academics for a number of years. It
contains mostly technical and procedural amendments that have long had bi-partisan
support in historical Committee reports. While it is a very detailed and highly
complex Bill in parts, it fails to touch on any reform to controversial provisions such
as the control orders regime or the terrorist organisation offences. The changes the
Bill does make will likely bring more certainty to the investigation and prosecution
of terrorism offences. 230

The net effect of the Rudd government's measures was thus to restrict rather
than enhance human rights, and to a degree inconsistent with international law. The
conclusion must therefore be that in this respect the Rudd government can only be
regarded as a poor international citizen.

(viii) East Timor
One issue not fitting neatly in the above categories, but relevant, it is submitted, to
the question of good international citizenship, is the absence of action by the Rudd
government on a permanent maritime boundary with East Timor. In 1971 and 1972
Australia and Indonesia had agreed continental shelf boundaries in the Timor and
Arafura Seas to the west and east of what was then Portuguese Timor. 23 1 In the
Timor Sea the two states had disagreed on the relevance of the Timor Trough, a
long and deep cleft in the seabed close to Timor. 232 Indonesia had argued that the
boundary should be equidistant between the two countries in accordance with the
1958 Continental Shelf Convention 2 33 as the trough was merely an incidental

228 Robert McClelland, 'National Security Legislation passes the Parliament', (Media
Release 15 November 2010). For example, the police were given new powers to enter
premises without a warrant in emergencies, the expiry period for regulations
proscribing a terrorist organisation was extended from two to three years, and the
"urging violence" offence was expanded to apply to those urging individuals as well as
groups to use force or violence: National Security Legislation Amendment Act 2010
(Cth) sch 4, sch 2 s 3, sch 1 s 35.

229 See, eg, Commonwealth, Parliamentary Debates, House of Representatives, 12
August 2009, 7603-04 (Ministerial Statement by Robert McClelland).

230 Biddington and Harrison-Smith, above n 223, 22.
231 Agreement between the Government of the Commonwealth of Australia and the

Government of the Republic of Indonesia establishing Certain Seabed Boundaries (18
May 1971), [1973] ATS 31; Agreement between the Government of the
Commonwealth of Australia and the Government of the Republic of Indonesia
establishing Certain Seabed Boundaries in the Area of the Timor and Arafura Seas,
supplementary to the Agreement of 18 May 1971 (9 October 1972), [1973] ATS 32.

232 Robert J King, The Timor Gap, 1972-2002: Submission to JSCOT Inquiry into the
Timor Sea Treaty [Report no. 49] (2002), 2-4; JSCOT is the Commonwealth
Parliament's Joint Standing Committee on Treaties.

233 Convention on the Continental Shelf (29 April 1958), [1963] ATS 12, art. 6; King,
above n 232, 2-4.
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depression in a single continental shelf.234 Australia maintained that the boundary
should follow the trough as it was the meeting point of two separate continental
shelves and the equidistance principle was therefore not applicable. 235 A
compromise was reached that placed the boundary about a third of the way down
the continental slope on the southern side of the trough - between the two states'
negotiating positions but nearer that of Australia, and geographically much closer to
Indonesia than Australia.2 36

Portugal was not included in these agreements even though they purported to
determine the terminal points of the Indonesian-Australian-Portuguese Timor
boundaries.237 In subsequent boundary negotiations with Portugal, Australia sought
to draw a straight line across the Timor Gap, between the two agreed boundaries
with Indonesia, while Portugal insisted on equidistance; the events of 1974 and
1975 in Portugal and its colony rendered further negotiations moot. 238

Thereafter, with Australia maintaining its position that the boundary should
follow the trough and Indonesia, as the new controlling power in East Timor,
reverting to its original demand for equidistance, it was agreed to leave delineation
of maritime boundaries in abeyance and instead create a joint development zone for
the exploitation of the area's oil and gas resources. 239 In modified form, these
arrangements were continued by the newly independent East Timor (and UNTAET
prior to independence), 240 with revenue from the Greater Sunrise oil and gas fields

234 There is evidence that the Indonesian position is correct and that Timor and Australia
lie on the same continental shelf: ibid 6.

235 Ibid 2-4; article 6 of the 1958 Convention (the presumption of equidistance) applies
where two adjacent or opposite states share the same continental shelf.

236 RD Lumb, 'The Delimitation of Maritime Boundaries in the Timor Sea' (1976-77) 7
Australian Year Book of International Law 72, 73-74; Lumb adds however that "the
line off West Timor could be regarded as a modified trough line rather than as a
modified median line": at 84; Vaughan Lowe, Christopher Carleton and Christopher
Ward, Legal Opinion on East Timor's Maritime Boundaries (2002), [13] (opinion of
11 April 2002 tendered to Petrotimor and submitted by Petrotimor to East Timor). See
also King, above n 232, 3-4. According to King, the reasons for Indonesia agreeing to
the compromise were a desire to demonstrate its commitment to fostering better
relations with Australia and, possibly but less likely, ignorance of the extent of the
region's hydrocarbon potential: at 6-7.

237 Ibid 8.
238 Ibid 12, 15.
239 Ibid 18-23. The arrangement was formalised in the Timor Gap Treaty: Treaty between

Australia and the Republic of Indonesia on the Zone of Cooperation in an Area
between the Indonesian Province of East Timor and Northern Australia (11 December
1989), [1991] ATS 9.

240 Following the 1999 referendum on self-determination and the UN intervention in East
Timor in 1999, the UN Transitional Authority in East Timor (UNTAET) assumed
governmental functions in East Timor in the transition to independence, pursuant to
UNSC Res 1272 (1999).
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(the largest known hydrocarbon deposit in the Joint Petroleum Development Area
("JPDA") and of which some 80% extends beyond the JPDA)24 1 being allocated
approximately 82% to Australia and 18% to East Timor.242

The negotiation of these arrangements, formalised in the Timor Sea Treaty,24 3

inevitably involved the question of maritime boundaries, and the UNTAET/East
Timorese position had been the same as that of Portugal and Indonesia before them:
equidistance. 244 The option of recourse to the ICJ was raised by East Timor as early
as 2000245 and legal opinions made available to it strongly argued not only that the
equidistance principle was the most likely outcome of any international judicial
determination of the boundary but, more significantly, that the lateral boundaries
would be moved so as to place the Greater Sunrise fields wholly within East
Timorese jurisdiction. 24 6 But any such option was removed when, just before East
Timor's independence, Australia replaced its previous submission to the jurisdiction
of the ICJ with a new declaration excluding jurisdiction in relation to (inter alia):

any dispute concerning or relating to the delimitation of maritime zones, including
the territorial sea, the exclusive economic zone and the continental shelf, or arising
out of, concerning, or relating to the exploitation of any disputed area of or adjacent
to any such maritime zone pending its delimitation. 247

A similar declaration was made in relation to the International Tribunal for the
Law of the Sea (ITLOS).24 8 Despite the apparent generality of the declarations and
denial by the government, they were interpreted as being directed at East Timor,
and they attracted much criticism for that reason. 249

241 Area A of the Timor Gap Treaty Zone of Cooperation became the JPDA under the
arrangements with East Timor: Stuart Kaye, 'Australia and East Timor during the
Howard Years: An International Law Perspective' (2008) 27 Australian Year Book of
International Law 77, 79.

242 These arrangements were formalised in the Timor Sea Treaty: Timor Sea Treaty (20
May 2002), [2003] ATS 13 arts 4, 9 and Annex E. The shares provided for in the
agreement are 79.9% to Australia and 20.1% to the JPDA (Annex E); of the latter East
Timor is entitled to 90% and Australia 10% (art. 4), resulting in an overall revenue
allocation from Greater Sunrise of 81.91% to Australia and 18.09% to East Timor.

243 Timor Sea Treaty (20 May 2002), [2003] ATS 13.
244 King, above n 232, 34.
245 Peter Galbraith, UNTAET Director of Political Affairs, 10 October 2000, quoted in

ibid 35.
246 King, above n 232, 40, 46; Kaye, above n 241, 81; Lowe et al, above n 236. Professor

Brownlie apparently was not so optimistic: Paul Cleary, Shakedown: Australia's Grab
for Timor Oil (2007) 64.

247 Declaration under the Statute of the International Court of Justice concerning
Australia's acceptance of the jurisdiction of the International Court of Justice (21
March 2002), [2002] ATS 5.

248 The exclusion from ITLOS jurisdiction is of "disputes concerning the interpretation or
application of articles 15, 74 and 83 relating to sea boundary delimitations as well as
those involving historic bays or titles": Declaration under the United Nations
Convention on the Law of the Sea concerning the application to Australia of the
dispute settlement provisions of that Convention (21 March 2002), [2002] ATS 6.

249 See, eg, Kaye, above n 241, 82-83; King, above n 232, 43; Cleary, above n 246, 61-
63; Tim Anderson, Andrew McNaughtan and Rob Wesley-Smith, NGO Letter to
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At East Timor's insistence, boundary negotiations recommenced in April 2004
and proceeded acrimoniously at times, with Australia accused of lacking good faith
and even blackmail, 250 and subject to increasingly unfavourable publicity
throughout 2004 and 2005.251 They were unsuccessful, however, and so in January
2006 a new treaty was concluded under which a 50-year moratorium was imposed
on boundary claims, and East Timor's share of upstream revenue from Greater
Sunrise was increased from around 18% to 50%.252 Ultimately, therefore, East
Timor increased the financial benefit it would receive from the Timor Sea
hydrocarbon resources, but it had forgone - at least for 50 years and until Australia
rescinded its ICJ and ITLOS declarations - its right to test, for better or worse, its
claim to ownership of a much larger proportion of those resources.

It is against this background that Labor pledged to "negotiate [the maritime
boundary] in good faith with the Government of Timor Leste, in full accordance
with international law and all its applications, including the United Nations
Convention on the Law of the Sea ... [and] ... based on the joint aspirations of both
countries." 253 Despite this being included in Labor's 2004 party platform and again
in the 2007 platform, and in Rudd's Foreign Policy Statement of October 2004, no
such negotiations took place. 254

Neither did the government take any step to revoke the exclusion of maritime
boundary claims from the jurisdiction of the ICJ. As suggested above, this
substantial modification of Australia's submission to the jurisdiction of the ICJ, and
especially its timing, reflected very poorly on the government of the day and must
be regarded as the antithesis of good international citizenship. Given the strength of
Labor's pre-election condemnation of the Howard government, the damage it had
done to Australia's previously high reputation as a good international citizen, and
the importance of restoring that reputation, the Rudd government's failure to amend
the article 36(2) declaration seems a rather glaring omission. And it lends little
credence to either the above promise to negotiate in good faith or the party's

Howard on Timor Boundary Talks (2003) <http://www.etan.org/news/2003all lltr
.htm>.

250 Ramos-Horta, quoted in Cynthia Banham, 'Blackmail claims over Timor Sea', Sydney
Morning Herald, 30 November 2004, 8.

251 For example letter from 53 members of the US Congress to Howard, 5 March 2004,
reproduced at East Timor Action Network, Congress Tells Australia to Treat East
Timor Fairly (2004) <http://www.etan.org/news/2004/03houseltr.htm#letter>; Dennis
Shanahan, 'Tough stance pushes the boundaries of goodwill with Dili', The
Australian, 28 May 2004, 13; Tom Clarke, 'The Timor Sea grab', On Line Opinion 15
February 2005.

252 Treaty between the Government of Australia and the Government of the Democratic
Republic of Timor-Leste on Certain Maritime Arrangements in the Timor Sea (12
January 2006), [2007] ATS 12 ("CMATS Treaty") arts 3, 4, 5, 12.

253 ALP Platform 2004, above n 92, 238 [41]; ALP Platform 2007, above n 92, 234 [54].
254 Kevin Rudd, The Three Pillars: Our Alliance with the US, Our Membership of the

UN, and Comprehensive Engagement with Asia (2004)
<http://parlinfo.aph.gov.au/parllnfo/download/library/partypol/ZMZD6/ upload
binary/zmzd64.pdffileType=application%2Fpdf#search=%2283T%201ibrary%/o2Ot-
z%22> [5.44].
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proclaimed "strong commitment to the peaceful resolution of disputes in accordance
with international law and justice".2 55

As will by now be evident from the above examples and analysis, the Rudd
government's record in relation to engagement with international law was uneven,
ranging from poor through to good international citizenship in different areas. In its
approach to multilateralism, however, the government's record is more positive, as
discussed in the next section.

V. The Rudd government's attitude to Multilateralism
Over the past 20 years the place of multilateralism as an Australian foreign policy
goal has varied dramatically. Where the Hawke-Keating governments had sought to
exert wider influence through multilateralism and middle-power diplomacy, the
Howard government inclined to bilateralism and reliance on the United States.256

Multilateralism was subordinated to the national interest and bilateral relationships
to further that interest, and on multilateral issues the Howard government took "a
more selective approach ... , concentrating on areas where Australia's national
interests are closely engaged." 257 In a speech in 2003 the then Foreign Minister,
Alexander Downer, indicated his government's disdain for the multilateral system:

What underpins our approach to foreign and trade policy is a determination to
advance the national interest in a pragmatic and hard headed way. We look for
outcomes not just empty form and posturing ... We can not afford to spend time and
effort on processes and institutions that are marginal to our interests ... Some
multilateral institutions will remain important to our interests. But increasingly
multilateralism is a synonym for an ineffective and unfocused policy involving
internationalism of the lowest common denominator. 258

In his maiden speech to Parliament in 1998, Rudd lamented this retreat from
"the vigorous multilateralism of [Australia's] past ... from Evatt to Evans" and
urged a return to international engagement both with multilateral institutions and
with the region.2 59 He had been a diplomat from 1981 to 1988 and in 2001 was
appointed Shadow Minister for Foreign Affairs; in that capacity he continued to

255 ALP Platform 2007, above n 92, 232 [34].
256 See, eg, David Goldsworthy, 'An Overview' in James Cotton and John Ravenhill

(eds), The National Interest in a Global Era: Australia in World Affairs 1996-2000
(2002) 10.

257 Minister for Foreign Affairs and Minister for Trade, Joint Statement on Foreign and
Trade Policy White Paper (1997) 28 August 1997; Commonwealth of Australia, In the
National Interest: Australia's Foreign and Trade Policy White Paper (1997), iii, 49;
Goldsworthy, above n 256, 12.

258 Alexander Downer, Security in an Unstable World (2003)
<http://www.foreignminister.gov.aulspeeches/2003/030626_unstableworld.html>.
Downer had made very similar comments in a speech to the National Press Club on 7
May 2002: Alexander Downer, Advancing the National Interest: Australia's Foreign
Policy Challenges (2002) <http://www.foreignminister.gov.au/speeches/2002/020507

fa whitepaper.html>. See also Marianne Hanson, 'Issues in Australian Foreign
Policy, January to June 2005' (2005) 51(4) Australian Journal of Politics and History
564, 574-77.

259 Commonwealth, Parliamentary Debates, House of Representatives, 11 November
1992, 162 (Kevin Rudd).
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urge that Australia again be a "contributor" state rather than a "problem" state, that
its foreign policy embrace both interests and values, and that it reclaim its status as
a good international citizen.260 Rudd was not alone in his advocacy: the ALP party
platform also gave prominence to multilateralism and the United Nations system in
particular, consistently nominating membership of the UN as one of the three pillars
of Labor foreign policy.26 1 And when in opposition various Labor shadow ministers
regularly condemned the Howard government for destroying Australia's reputation
as a good international citizen, and declared Labor's intention of restoring it. 262

This was put into practice as soon as Labor took office after the 2007 election
and, as discussed below, was most clearly evident in the new government's
response to climate change, its approach to the United Nations and other
multilateral institutions, and issues of disarmament. 263 DFAT's annual report for
2008-2009 is replete with references to the government's "renewed focus on
multilateralism", its "renewed emphasis on engaging the multilateral system and
seeking global solutions to global challenges", and its "commitment to revitalising
Australia's engagement with the United Nations, which lies at the core of the
multilateral system." 264

(i) Climate change
The commitment of the Rudd government, and of Rudd personally, to seeking
multilateral action in addressing climate change was evident in the attendance by

260 See, eg, Kevin Rudd, 'From Model citizen to problem state: our image goes
overboard', Sydney Morning Herald, 25 April 2002, 11; Kevin Rudd, 'Future
Directions in Labor Foreign Policy' (Speech delivered at the 2002 Australian Fabian
Society Conference, 4 May 2002); Kevin Rudd, 'The Renewal of Australian Middle
Power Diplomacy' (Speech delivered at the Sydney Institute, Melbourne, 19
September 2006); Kevin Rudd, 'Smart Power: from Baghdad to Honiara - new
directions in Australian foreign policy', The Diplomat (February/March 2007) 21.

261 Membership of the United Nations was the first of the three "fundamental pillars" of
Labor's national security policy in the 2004, 2007 and 2009 party platforms: ALP
Platform 2004, above n 92, 232 [4]; ALP Platform 2007, above n 92, 227 [1];
Australian Labor Party, National Platform and Constitution (2009) chap 10, [14].
"Multilateral diplomacy" as the best way to achieve "global economic and social
development, human rights, environmental protection and international security"
appears in the 2000 platform: ALP Platform 2000, above n 92, chap 15 [27], ALP
Platform 2004, above n 92, chap 15, 234 [21]; ALP Platform 2007, above n 92, chap
14, 231 [27] and ALP Platform 2009, at chap 10, [32].

262 See, eg, Commonwealth, Parliamentary Debates, House of Representatives, 2 October
1997, 9059 (Laurie Brereton, Shadow Minister for Foreign Affairs 1996-2001);
Commonwealth, Parliamentary Debates, House of Representatives, 26 August 1999,
9281 (Stephen Smith, Shadow Minister for Communications 1998-2001); Simon
Crean (Leader of the Opposition 2001-2003), 'Australia and Asia: New Partnerships,
New Directions' (Speech delivered at the Asia-Australia Institute, 22 April 2002);
Robert McClelland (Shadow Minister for Foreign Affairs 2006-2007), 'Time to repair
our reputation: the rise and fall of Australia as a good international citizen' (Media
Release, 14 March 2007.

263 See, eg, Andrew O'Neil, 'Regional, Alliance and Global Priorities of the Rudd-Gillard
Governments' in James Cotton and John Ravenhilll (eds), Middle Power Dreaming:
Australia in World Affairs 2005-2010, 274-75; DFAT Annual Report 2008-2009, 4.

264 DFAT Annual Report 2008-2009, 4, 116.
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Rudd and five of his Ministers at the UN Conference of Parties on Climate Change
in Bali December 2007. He also led a large delegation to the ill-fated Copenhagen
summit in December 2009, where despite the efforts of Rudd and many other heads
of government, the hoped-for successor to the Kyoto Protocol was not
forthcoming.2 65 On his return from Copenhagen Rudd was heavily criticised for the
spectacular failure of the talks, in large part because he had set such store by them
and was now seen as making a political mistake in insisting that Australia take
drastic (as some perceived) action to adopt a carbon trading scheme. 266

(ii) The United Nations
Similarly, the importance attributed to the United Nations by the Rudd government
was shown in visits to New York by the new Minister for Foreign Affairs, Stephen
Smith, and Rudd himself within weeks of the election, and most notably in the
Prime Minister's announcement of Australia's candidature for election to the
Security Council for 2013-2014 - if successful, the first such seat for Australia in
almost 30 years. 267

Under the Rudd government, Australia maintained or slightly improved its
position in the top ten donors to UN development and humanitarian organisations
such as UNICEF and the Office for the Coordination of Humanitarian Affairs, 268

and in 2010 its overall contribution to UN agencies was triple that in 2006.269 The
government entered into partnership agreements with "selected United Nations
agencies that have demonstrated they can deliver effective development and
humanitarian outcomes"; 27 0 these agreements "commit to joint efforts to accelerate

265 Andrew Charlton, 'What we learned in Copenhagen', The Monthly, 28 November
2011 <http://www.themonthly.com.au/what-we-leamed-copenhagen-andrew-charlton-
4303>.

266 O'Neil, above n 263, 286-87; Lorraine Elliott, 'Plus Ca Change? The Coalition, Labor
and the Challenges of Environmental Foreign Policy' in James Cotton and John
Ravenhill (eds), Middle Power Dreaming: Australia in World Affairs 2006-2010
(2012) 215-16; Maryanne Kelton and Richard Leaver, 'Issues in Australian Foreign
Policy July to December 2008' (2009) 55(2) Australian Journal of Politics and
History 248, 257.

267 DFAT Annual Report 2007-2008, 115-16. Both Smith and Rudd also attended the
opening of the 63r session of the General Assembly in September that year: at 116.

268 Global Policy Forum, United Nations Children's Fund (UNICEF) Top 10 Donors:
1974-2010 in $US millions and percentages (received, voluntary contributions)
<http://www.globalpolicy.org/images/pdfs/UNICEF Top_10 donors.pdf>; Global
Policy Forum, Office for the Coordination of Humanitarian Affairs (OCHA): Top 10
Donors: 2002-2010 in $ US millions and percentages (received, voluntary
contributions) <http://www.globalpolicy.org/images/pdfs/OCHATopIOCont
ributors .pdf>.

269 OECD, above n 22 using constant prices (2009 US dollars): the total was US$131.17
million, or $US$163.08 million in current prices. That in 2006 (US$43.65 million in
constant prices) was admittedly the lowest contribution for some years and the 2008
contribution was also low (US$56.99 million); however the 2010 level (US$131.17
million) was still nearly double that of 2007 (US$78.84 million), the last year of the
Howard government: ibid.

270 AusAID, Annual Report 2009-2010 <http://www.ausaid.gov.au/anrep/repl0/pdf
/anrep09-10entirereport.pdf> 124.
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progress towards achieving the Millennium Development Goals" 27 1 and provide
funding certainty over the life of the agreement. That with the World Food
Programme, for example, is for four years and was the first of its kind among
donors, representing "global best practice".272 The government also maintained
Australia's record of paying its UN general and peacekeeping dues in full and
(almost) on time. 2 73

The Rudd government was a strong supporter of the emerging principle - of as
yet uncertain legal effect - of the responsibility to protect. Initially conceived as a
response to the international community's inability to prevent the atrocities in
Somalia, Rwanda and Srebrenica in the 1990s, and controversy over the legality of
humanitarian intervention, it has developed into a suggestion that the international
community will no longer tolerate, in the name of state sovereignty, a government's
gross ill-treatment of its citizens. It encompasses the duty of a state not to harm its
own citizens, the duty of the international community to assist vulnerable states so
as to prevent atrocities occurring, and the further duty of the international
community, if all else fails, to intervene. 274 The Australian Foreign Minister
announced in August 2008 the establishment of an Australian R2P Fund to support
projects or research which would contribute to "consolidation and
operationalisation of R2P".2 75

(ii) Overseas aid
Having climbed from a low of 0.25% in 2003, Australia's overseas development
assistance as a percentage of gross national income (GNI), using OECD figures,
remained at 0.32% (except for a dip to 0.29% in 2009), placing Australia at or

271 Ibid.
272 Josette Sheeran, Director of the World Food Programme, cited in ibid 125.
273 See Global Policy Forum, UN Finance Tables and Charts

<http://www.globalpolicy.org/un-finance/tables-and-charts-on-un-finance.html>; see,
eg, Global Policy Forum, Debt of 15 Largest Payers to the Peacekeeping Budget
2009
<http://www.globalpolicy.org/images/pdfs/UNFinance/2009/Debt-of 15_Largest Pa
yers_to_thePeacekeepingBudget_2009.pdf>; Global Policy Forum, Debt of 15
Largest Payers to the Peacekeeping Budget 2010
<http://www.globalpolicy.org/images/pdfs/Debt _of_15 _Largest Payers to the Peace
keepingBudget 2010.pdf>; Global Policy Forum, Regular Budget Payments of
Largest Payers: 2008 <http://www.globalpolicy.org/images/pdfs/large08.pdf>; Global
Policy Forum, Regular Budget Payments of Largest Payers: 2010
<http://www.globalpolicy.org/images/pdfs/Regular Budget Payments ofLargest Pa
yers.pdf>. In 2007-2009 Australia was the 13th largest contributor to the regular UN
budget, and the 12th largest for 2010-2011: Assessment of Member States' advances to
the Working Capital Fund for the biennium 2008-2009 and contributions to the United
Nations regular budget for 2008, UN Doc ST/ADM/SER.B/719 (24 December 2007);
Assessment of Member States' advances to the Working Capital Fund for the
biennium 2010-2011 and contributions to the United Nations regular budget for 2010,
UN Doc ST/ADM/SER.B/789 (24 December 2009).

274 See generally, eg, Gareth Evans, The Responsibility to Protect: Ending Mass Atrocity
Crimes Once and For All (2008).

275 DFAT Annual Report 2008-2009, 116 <http://www.dfat.gov.au/dept/annual_
reports/08_09/downloads/DFATARO8-09Sec2Outcomel.pdft>.
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slightly below the OECD average of 0.3-0.32% and above the G7 average of 0.25-
0.28%, but well below states such as Sweden (0.97-1.12%), Denmark (0.82-0.91%)
and Norway (0.89-1.1%).276 And at its highest, Australian aid was less than half the
UN benchmark of 0.7% - accepted by the ALP in its 2007 as the internationally
agreed target - and still short of the target set by both the Howard and Rudd
governments of 0.5% by 2015.277 Nevertheless, there was a substantial increase in
aid contributions in nominal terms, much of which was directed as mentioned to the
UN agencies working towards the Millennium Development Goals. 278

(iv) Peacekeeping
Australia also maintained its rather ordinary record in peacekeeping. As at 30 June
2007, it ranked 66th in the world with 108 Australian military and police personnel
committed to peacekeeping missions, a figure almost unchanged as at 30 June 2010
(109, ranked 62nd). 279 The total number of UN peacekeeping personnel at those
dates was some 83,000 and 100,000 respectively.

In terms of financial contribution to peacekeeping, Australia was ranked 13th (at
1.787%) in the UN scale of contributions for 2007-2009 and 1 2 th (at 1.933%) for
the period 2010-2012.280 Australia does not appear to have made any additional
payments above its assessed contribution, but it did make a modest contribution to
the UN's Peacebuilding Fund: by the end of 2010 it ranked 15th in the level of
contributions since the Fund's inception, with a total contribution of about US$4.1
million. 28 1 In the same period Sweden and Norway, each with a GNI substantially
lower than Australia's, contributed US$73 million and US$32 million respectively;
the Netherlands (a GNI similar to Australia's) US$46 million, and Canada (a GNI
1.5 times that of Australia) US$24 million. 2 82

In addition to UN peacekeeping missions, Australia had a modest number of
troops serving overseas. In 2010 Australia had some 700 military and police
personnel providing assistance in the Solomon Islands and East Timor, around
1,550 troops in Afghanistan, and a further 800 personnel countering terrorism and

276 OECD, above n 22.
277 ALP Platform 2007, above n 92, chap 14 [123].
278 Nina Markovic, Australia's Engagement with the United Nations, Parliamentary

Library Briefing Book <http://www.aph.gov.au/AboutParliament/Parliamentary
Departments/ParliamentaryLibrary/pubs/BriefingBook43p/engagementun>.

279 See the list of contributors by country at United Nations Department of Peacekeeping
Operations, Troop and police contributors archive (1990-2011)
<http://www.un.org/en/peacekeeping/resources/statistics/contributorsarchive.shtml>.

280 Implementation of General Assembly resolutions 55/235 and 55/236, Report of the
Secretary-General, UN Doc A/64/220 Annex IV.

281 United Nations Peacebuilding Fund, Contributions 2006-2012
<http://www.unpbf.org/donors/contributions/>.

282 Ibid; Implementation of General Assembly resolutions 55/235 and 55/236, Report of
the Secretary-General, UN Doc A/64/220 Annex IV. The current figures (early 2012)
are Australia US$8.3 (12 "'), Sweden US$84 million (1st), Norway 4 th with US$37
million, the Netherlands US$46 million ( 3rd), and Canada US$33 million (6th): United
Nations Peacebuilding Fund, Contributions 2006-2012
<http://www.unpbf.org/donors/contributions/>.
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piracy in the Middle East.2 83 In keeping with Labor's election promises, Australian

troops began withdrawing from Iraq in mid-2008 and all but a small training and

security contingent had left by August 2009.284

(v) Disarmament and arms control
Great emphasis was placed by the Rudd government on disarmament, and nuclear

disarmament in particular. An early initiative was the International Commission on

Nuclear Non-proliferation and Disarmament. Proposed by Rudd in June 2008 on a

visit to Tokyo, the Commission was established jointly with Japan the following

month:

to reinvigorate, at a high political level, global debate on nuclear non-proliferation
and disarmament, in the context both of the forthcoming 2010 NPT Review
Conference, and beyond. It was designed to build upon, and take further in a sharply
practical and action-oriented way, the work of distinguished earlier commissions and
panels, notably the 1996 Canberra Commission, the 1999 Tokyo Forum, the 2004
UN High-level Panel, the 2006 Blix Commission, and the 2008 Zedillo Commission
on the future of the IAEA. 285

The Australian government's response to the Commission's report of December

2009 was positive if not effusive; lauding the report as "a comprehensive, practical,
timely and influential contribution to advancing action on the challenging non-

proliferation and disarmament agenda", the response noted "much common ground"

between the report and government policy on most issues. 286 The response also

reaffirmed the government's longstanding policy of not supplying uranium to states

not party to the Non-proliferation Treaty, 287 India being the main and quite vocal

object of this policy. 288

283 See Regional Assistance Mission to Solomon Islands <www.ramsi.org>; Department
of Defence, Solomon Islands <http://www.defence.gov.au/op/solomonislands/
general.htm>; <http://www.defence.gov.au/op/eastTimor>; Department of Defence,
East Timor <http://www.defence.gov.au/op/index.htm>; Australian Peacekeeper &
Peacemaker Veterans' Association <http://www.peacekeepers.asn.au/>; Department of
Defence, Afghanistan <http://www.defence.gov.au/op/afghanistan/info/general.htm>.

284 Misha Schubert, 'Troops pull out of Iraq', The Age (online), 2 June 2008
<http://www.theage.com.au/national/troops-pull-out-of-iraq-20080601-2kjh.html>;
Australian Broadcasting Corporation, 'Date set for Australian troop withdrawal from
Iraq', AM, 12 May 2009 <http://www.abc.net.au/am/content/2008/s2567621.htm>;
ALP Platform 2007, above n 92, 264.

285 International Commission on Nuclear Non-Proliferation and Disarmament,
Eliminating Nuclear Threats: A Practical Agenda for Global Policymakers (2009),
273, available at <http://icnnd.org/Reference/reports/ent/default.htm >.

286 Minister for Foreign Affairs and Trade, 'Australian Government's response to the
International Commission on Nuclear Non-proliferation and Disarmament (ICNND)
Report' (Media Release, 3 May 2010)
<http://www.foreignminister.gov.au/releases/2010/fa-sl00503a.html> (30 June 2012).

287 Treaty on the Non-Proliferation of Nuclear Weapons (London, Moscow and
Washington, 1 July 1968), [1973] ATS 3.

288 Minister for Foreign Affairs and Trade, above n 286; and see, eg, Richard Leaver,
'Issues in Australian Foreign Policy January to June 2008' (2008) 54(4) Australian
Journal of Politics and History 597, 597-99; Kelton and Leaver, above n 266, 252-
53.
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The government won praise for its early signature of the Convention on Cluster
Munitions, 289 although ratification awaited the passing of legislation to implement
the Convention's provisions in domestic law and the relevant Bill was not
introduced until after Rudd ceased to be Prime Minister. 290 Nevertheless, it is
laudable that the government signed the Convention a matter of months after its
conclusion, and the 18 months between signature and the demise of the Rudd
government cannot be described as an undue delay in the sphere of treaty action.2 9 1

(vi) Regional engagement
Brief mention should be made of Rudd's proposal - not deftly handled and
ultimately unsuccessful - of an Asian-Pacific security community "to enhance the
positive dimensions of growing regional interconnectedness". 292 In June 2008
Rudd announced that Australia would lead such a community, apparently as "an
endeavour to create a greater profile for Australia's regional diplomacy" and to
guard against Australia's potential marginalisation from the region. 293 Some states
objected to the lack of prior consultation about the proposal and to the threat it
posed to ASEAN's leading role in the region, and the proposal was not pursued. 294

Nevertheless, it should be noted as a multilateral initiative, albeit at a regional level.

(vii) The G20
Another multilateral initiative, but this time a "foreign policy triumph" for Australia
and for Rudd personally, was the designation of the G20 as the premier forum for
managing the global financial crisis.2 95 Originally formed in 1999 in response to
the Asian financial crises and comprising finance ministers and central bank
governors, the G20 included Australia and the large developing economies of India,
China and Brazil. 296 Rudd is credited with persuading United States President Bush
that because of its wider membership, the G20 would be better placed than the G7
(G8 including Russia) to deal with a truly global problem, and thereby gained for

289 Convention on Cluster Munitions (30 May 2008), [2008] ATNIF 24.
290 The Criminal Code Amendment (Cluster Munitions Prohibition) Bill 2010 was

introduced into the House of Representatives on 27 October 2010 and passed on 18
November 2010, but as at June 2012 was still before the Senate: Australian Parliament
House, Criminal Code Amendment (Cluster Munitions Prohibition) Bill 2010
<http://www.aph.gov.au/Parliamentary_Business/Bills Legislation/Bills_SearchResu
Its/Result?bld=r4487>.

291 Australia signed the Convention on 3 December 2008; Rudd lost office on 24 June
2010.

292 Kevin Rudd, 'It's time to build an Asia Pacific Community' (Speech delivered at the
Asia Society AustralAsia Centre, Sydney, 4 June 2008) <http://www.iseas.edu.sg/
aseanstudiescentre/ascdf3 Rudd addressasiasociety 040608.pdf>; excerpts referred to
by Stephen Smith in Commonwealth, Parliamentary Debates, House of Represent-
atives, 16 March 2010, 2691.

293 O'Neil, above n 263, 276.
294 Ibid 276-77.
295 John Ravenhill, 'Back from the Brink: Australia and the Global Economy 2006-2010'

in James Cotton and John Ravenhill (eds), Middle Power Dreaming: Australia in
World Affairs 2006-2010 (2012) 38-39.

296 Ibid 38.
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Australia "a voice at the top table, after years of smarting at its exclusion from the
G-7".297

(viii) "Good International Citizenship" rhetoric
As mentioned, the phrase "good international citizen" and its variants appeared in
Labor party speeches and media releases regularly when in opposition - particularly
by shadow ministers such as Stephen Smith and Robert McClelland. 298 This
continued after Labor won government, again principally from Smith and
McClelland, 2 99 but its appearance in government and ALP documents has been
sporadic. After the 2007 election there was no reversion in the Department of
Foreign Affairs and Trade's annual reports to the Evans era terminology, when the
Department's Mission Statement had included as one of its goals "to advance
Australia's standing as a good international citizen". 300 Nor was there any mention
of good international citizenship in the entry for "International Relations", prepared
by DFAT and AusAID, in the post-2007 Year Books of Australia, in contrast to
those of the early 1990s. 30 1 The phrase did appear however in the context of
Australia's aid programme, the title of the Ministerial statement accompanying the
budget papers for overseas aid in both 2009 and 2010 being "Australia's
International Development Assistance Program: A Good International Citizen". 302

The 2009 Ministerial statement began with the words "Australia prides itself on
being a good international citizen", and contained several other references to
Australia's reputation as a good international citizen. 303 That for 2010 contained

297 Ibid 38-39.
298 See above n 262.
299 A speech by Smith in August 2008 contained a whole section on good international

citizenship: Stephen Smith, 'A New Era of Engagement with the World' (2008) 20(3)
The Sydney Papers 174, 183.

300 In its annual report for the last full year of the Keating Labor government, 1994-95
(and indeed in earlier reports), the Department of Foreign Affairs and Trade had stated
as its aim "to win a future for Australia in the world", and listed as one of its goals "to
advance Australia's standing as a good international citizen": Department of Foreign
Affairs and Trade, Annual Report 1994-95 (1995) at Department of Foreign Affairs
and Trade, Mission Statement (1995) <http://www.dfat.gov.au/dept/annual reports/
94 95/introduction.html#P241 _45656>; the same wording appeared in the
Department's Corporate Plan for 1994 to 1996, contained in its 1993-94 Annual
Report: Department of Foreign Affairs and Trade, Mission Statement (1994)
<http://www.dfat.gov.auldept/annual reports/93_94/index.html> at "Major Manage-
ment Matters".

301 See, eg, Australian Bureau of Statistics, Year Book ofAustralia (1908-) 1994, 99.
302 Minister for Foreign Affairs and Parliamentary Secretary for International

Development Assistance, Ministerial Statements 12 May 2009
<http://cache.treasury.gov.au/budget/2009- 10/content/ministerial statements/ausaid/
download/ms ausaid.pdf> and 11 May 2010
<http://cache.treasury.gov.au/budget/2010-11 /content/ministerial statements/ausaid/
download/ms-ausaid.pdf>.

303 Minister for Foreign Affairs and Parliamentary Secretary for International Develop-
ment Assistance, Ministerial Statement 12 May 2009, above n 302, iii, 1, 9.
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only one other such mention, and the 2011 statement none at all. 304 The ALP
platform has undergone a similar change: the 2009 ALP platform was the first since
2000 to contain no reference at all to good international citizenship, while the term
has resurfaced in the 2011 platform. 30 5 Rudd himself was not a profuse user of the
term when Prime Minister, but came to include it in many speeches as Minister for
Foreign Affairs.306

As explained further below, the Rudd government deserves recognition for the
reintroduction of such good international citizenship rhetoric.

VI. Conclusions
Labor came to power in 2007 promising to restore Australia's reputation as a good
international citizen. A major difficulty in trying to determine whether it has
succeeded is that reputation is by definition subjective; any attempt to measure a
state's reputation at any given time would be an impossible task for many reasons,
one being that strictly it would entail questioning and receiving responses from a
representative sample of the world's population. Limiting the survey to recorded
instances of international praise or criticism, itself still an enormous task, would not
necessarily give an accurate picture of how other countries and their peoples see
Australia. It is for this reason that this article looks at the other side of good
international citizenship, that is, at the conduct giving rise to the reputation rather
than the reputation itself.

Having thus recast the enquiry to focus on conduct - the good international
citizenship attributes discussed above - it is possible to identify policies and
practices of the Rudd government that are both positive and negative in terms of the
suggested international lawyer's definition of good international citizenship.

304 Minister for Foreign Affairs and Parliamentary Secretary for International
Development Assistance, Ministerial Statement 11 May 2010, above n 302, iii; there
was also one reference to Australia being a "responsible international citizen": ibid 60;
Minister for Foreign Affairs, Ministerial Statement 10 May 2011, <http://cache.
treasury.gov.au/budget/2011-12/content/download/ms ausaid. pdfv=1>.

305 ALP Platform 2000, above n 92, chap 11-4 [21]; reference to "good global citizen" at
15-32; ALP Platform 2004, above n 92, chap 1, 11, [22] and chap 7, 128; ALP
Platform 2007, above n 92, chap 5, 56 [96] and chap 13, 221 [150]; cf ALP Platform
2009, above n 261; ALP Platform 2011, 70, [234], [230]
<http://www.alp.org.aulgetattachment/fdffe386-48e4-4ead-be88-d099e884bc54/our-
platform! >.

306 Two of the few examples of Rudd referring to good international citizenship while in
opposition are Kevin Rudd, 'Future Directions in Labor Foreign Policy', above n 260
and Rudd, The Three Pillars: Our Alliance with the US, Our Membership of the UN,
and Comprehensive Engagement with Asia, above n 254, 7. Examples since losing the
Prime Ministership include Kevin Rudd, 'The Future of the Australian Foreign
Service' (Speech delivered at the 75th Anniversary of the Establishment of the Modem
Department of Foreign Affairs and Trade, Canberra, 18 November 2010)
<http://www.foreignminister.gov.au/speeches/2010/krsp_ 1011 18.html>; Kevin Rudd,
'China and the world - The third way' (Speech delivered at the Caixin Summit,
Beijing, 5 November 2010) <http://www.foreignminister.gov.au/speeches/2010/kr_
sp 10 1105.html>; Commonwealth, Parliamentary Debates, House of Representatives,
23 November 2011, 13640.
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On the positive side is its treaty participation rate. The Rudd government's
record in relation to human rights treaties was objectively very good, and excellent
in comparison to the Howard government's antipathy to such instruments as the
Optional Protocol to CEDAW. Alexander Downer famously once suggested that
Australian women had no need of the protocol:

We have our own system here in this democracy where people can express their
views, they can complain and where our laws have been broken, there are legal
remedies. And we regard our own national processes as entirely adequate. 307

Its record in environmental treaties is equally praiseworthy, if for its quality
rather than its quantity, because of the outstanding significance of the Kyoto
Protocol and the signal its overdue ratification sent to the international community
about Australia's re-engagement with multilateralism. Similarly, in the disarmament
field, its treaty participation could not be bettered.

As to other aspects of engagement with international law, the Rudd government
restored Australia's relationship with the UN human rights bodies, improved the
punctuality of its reports, 308 and issued an open invitation for inspection by UN
rapporteurs and experts. And the removal of most Commonwealth legislative
provisions discriminating against same-sex couples was another instance of
strengthening the protection of human rights and giving particular effect to the non-
discrimination provisions of international instruments such as the ICCPR. 309

The apology to the Stolen Generations, while perhaps appearing to have no
direct link to international law, is closely connected with the issue of racial
discrimination and was regarded as an appropriate - if only partial - remedy for
past wrongs. 310 Again, the contrast between on the one hand the apparent
intransigence of the Howard government on indigenous issues and on the other, the
vigour with which the apology was drafted and made, and the manner of its making,
together with the embrace of the Declaration on the Rights of Indigenous Peoples,
reflected extremely well on the new Labor government.

307 Australian Broadcasting Corporation, 'Government calls for UN overhaul', 7.30
Report, 29 August 2000.

308 For example, Australia's fourth periodic report under the ICCPR was due in
November 1996 and received by the Human Rights Committee in August 1999; the
fifth was due in July 2005 and received in August 2007; additional information sought
by the Committee was due in April 2010 and received in December 2010; the pattern
is similar for CAT, CEDAW and CROC: see tables of reporting history compiled by
Prof Anne Bayefsky at Bayefsky.com, Reporting History: Australia
<http://www.bayefsky.com/docs.php/area/rephistory/state/9>.

309 See, eg, Commonwealth, Parliamentary Debates, House of Representatives, 4
September 2008, 7148 (Robert McClelland); Mary Anne Neilsen, Kirsty Magarey and
Elibritt Karlsen, the Bills Digest for the Same-Sex Relationships (Equal Treatment in
Commonwealth Laws - General Law Reform) Bill 2008, Bills Digest no. 44 2008-09,
14 October 2008, 29-30.

310 See, eg, Human Rights and Equal Opportunity Commission, Bringing them Home:
Report of the National Inquiry into the Separation of Aboriginal and Torres Strait
Islander Children from Their Families (1997), Appendix 9, Recommendation 5a;
Concluding Observations by the Committee on the Elimination of Racial
Discrimination: Australia, UN Doc CERD/C/304/Add. 101 (19 April 2000) [13].
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Positive aspects of the Rudd government's policies on asylum seekers included
the release of children from detention centres, the formal abandonment of offshore
detention under the "Pacific Solution", and the abolition of detention debt and
Temporary Protection Visas. And finally, the step it took in the ICJ towards
bringing an end to whaling, consistently with Labor's party platforms since 2004,
was widely welcomed. By its very nature, the claim seeks to enforce and uphold
international law.

Labor's support for multilateralism was demonstrated in its pursuit of a
multilateral solution to the impact of climate change from Bali to Copenhagen.
Rudd's close personal involvement in efforts to reach a consensus brought him
acknowledgement from other world leaders as "a key intellectual leader on climate
change". 3 11 The ultimate failure to reach that consensus should not detract from the
merits of Rudd's efforts at the time. Similarly, the short-lived proposal for an Asian-
Pacific security community deserves mention as an Australian multilateral initiative.

The reinstatement of membership of the United Nations as one of the three
pillars of Australian foreign policy, in the Labor tradition, illustrated the importance
attached to multilateral institutions by the Rudd government, and this was
reinforced by the decision to seek a seat for Australia on the Security Council in
2013-2014. The fundamental change in attitude to the United Nations from the
Howard government to Labor was also evident in the many speeches and statements
of senior ministers, and of Rudd himself, on the need to re-engage with the UN and
multilateralism generally. As was noted in relation to Rudd's visit to the UN in
2008, "[i]n New York, ... the return of multilateralism to the vocabulary of
Australian diplomacy drew warm applause". 3 12 On a practical level, Australia's
contributions to peacekeeping operations and overseas aid continued to be
respectable, but more noteworthy were the moves in the field of disarmament and
arms control, with the establishment of the high-powered Commission on Nuclear
Non-proliferation and Disarmament.

Applying the analysis set out at the beginning of this article, these policies and
actions qualify as good international citizenship activities for the Rudd government.
There were a number of countervailing factors, many of them consisting of inaction
in remedying past government failures such as not withdrawing treaty reservations,
not legislating to implement comprehensive human rights protections, and not
negotiating a maritime boundary with East Timor. To these could be added the
failure to take advantage of the external affairs power to override State legislation
that was inconsistent with Australia's international obligations - a step that,
however meritorious, would be fraught with political difficulties - and not only the
failure to repeal but the strengthening of many counter-terrorist measures that
seriously impinge on individual freedoms. Finally there was the continuation of
mandatory immigration detention, which was widely condemned in domestic and
international human rights bodies but which the Rudd government, like its
predecessor, insisted was not contrary to international law. These latter measures in
particular do not sit easily with the notion of engagement with international law, but

311 O'Neil, above n 263, 286.
312 Leaver, above n 288, 605.
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it is submitted that overall, the positive aspects probably outweigh the negative
aspects of the Rudd government's relationship with international law.

The assessment is much easier in relation to multilateralism. Labor, and Rudd
personally, put support for multilateralism high on Australia's foreign policy
agenda. Above all, the Rudd government deserves credit for reintroducing the term,
and concept of, good international citizenship. And this should not be dismissed as

empty rhetoric. Gareth Evans. when Foreign Minister, urged Australia to be a good
international citizen both for reasons of "enlightened self-interest" and to achieve
"purposes beyond ourselves". In contrast, the Howard government scorned such
"grand constructs", 3 13 "posturing" 3 14 and "words and meaningless gestures", 3 15

preferring "hard-headed" realism. 3 16 But, it is submitted, language and presentation
are vitally important in influencing the mood and opinions of the community.
Labor's advocacy of good international citizenship in the 2 1st century may not
match that of Evans in passion, and it has tended to emphasise the benefits to
Australia rather than to other states or the international community as a whole, but
nevertheless it stands as yet another contrast to the previous government.

For its vigorous re-engagement with multilateralism alone, Australia under the
Rudd government deserves recognition as a good international citizen.

313 Commonwealth of Australia, above n 257, iii.
314 The Howard Government Election 2004 Policy, Securing Australia's Interests,

<http://parlinfo.aph.gov.au/parlnfo/download/library/partypol/6EE6/uploadbinary/
6E0E6.pdf;fileType=application%2Fpdf#search=%22securing%20australia's%

2 0intere
sts%22>, 3.

315 Ibid 31.
316 Ibid.
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