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Kirby Lecture in International Law
2010

International Law at the Coalface: Three Decades of
Learning by Doing

Professor the Hon Gareth Evans AO QC*

I. Introduction
Michael Kirby and I go back to a time whereof the memory of man runneth not to
the contrary - to be more precise, the early 1960s. He was not exactly a '60s
person, or student leader, anything like the rest of us: double-breasted-suited,
monastic in his social habits and unbelievably industrious in his work ones, then as
now a man of pietas, gravitas and dignitas - all those ancient Roman virtues. But a
student leader he was, and one of great distinction, competence and influence, not
only on his own Sydney campus but around the country - and, as all his student
generation knew and the world now knows, a man of enormous human decency and
relentlessly high principle.

Of all Michael Kirby's innumerable contributions to law and policy - which
took 35 chapters and 900 pages to summarise in the festschrift honouring his
retirement from the High Court last year2 - and of all his multiple incarnations,
from Chairman of the Australian Law Reform Commission (where I worked with
him in the mid-70s), to appellate judge, to Chairman of the International
Commission of Jurists, to world-travelling lecturer and adviser to many
intergovernmental organisations, the dimension of his legacy that has touched me
most immediately, and which we certainly ought to celebrate on an occasion like
this, is his absolutely ingrained internationalism - his total commitment, as he
himself has put it, to seeing "the challenges of our time through the world's eye." 3

That has taken the form not only of an indefatigable determination to import an
understanding of international and comparative law into our own domestic
lawmaking, but a huge range of contributions of his own to the international

* Chancellor of the Australian National University (ANU) and President Emeritus of the
International Crisis Group, originally presented to the Australian and New Zealand
Society of International Law Conference, Australian National University, Canberra, 24
June 2010.

1 See A J Brown, Michael Kirby: Paradoxes and Principles (Federation Press, 2011)
41-75.

2 lan Freckelton and Hugh Selby (eds), Appealing to the Future: Michael Kirby & His
Legacy (Lawbook Co, 2009).

3 Michael Kirby, Through the World's Eye (Federation Press, 2000) xxv.
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development and application of good policy, and above all fundamental human
rights principles, in areas ranging from health to drugs and crime to biotechnology
to the environment to education. I was particularly moved personally - for reasons
that I will come back in a moment - by the extraordinary contribution he made for
several years in the 1990s as Special Representative of the UN Secretary General
for Human Rights in Cambodia, often under threat, always under criticism, but
unfailingly rigorous in his investigation and analysis, unfailingly polite, and always
unfailingly human. 4 This article honours a truly great Antipodean, and a truly great
man, and may his contributions to making the world a better place continue, as I am
sure they will, for many years more.

In detailing my own contributions to international law and practice, such as they
have been, I must at the outset make a confession. Despite the best efforts of Dr
Hans Leyser more than 40 years ago at Melbourne Law School to initiate me into its
mysteries, and all the meddling with various bits of international law and practice
that I have engaged in over many of the decades since, I have to admit that my
grasp of even the basics of the discipline is still lamentably shallow. I do stand in
awe of the knowledge of almost everything under the sun that seems to be the stock
in trade of the good international lawyer. And I stand even more in awe of the sheer,
relentless productivity of the textbook writers among you, whose output seems
better measured in kilograms, and in some cases tonnes, than mere pages. But I am
afraid that whatever I have learned about international law has come far less from
reading than from doing. If you are minded to ask me, say, what do I think about the
current scope of ius cogens, and whether its reach is coterminous with obligations
erga omnes, you will find me, I fear, rather quickly reduced to the vapours.

What I can claim is that my modest understanding of its doctrinal underpinnings
and detailed case law has not stopped me having strong views about the role of
international law in the scheme of things. I have been consumed, just about as long
as I have been involved in public policy, with the notion of the centrality, and
primacy, of a rule-based international order - above all in the area of peace and
security. 5

Part of my passion is straightforwardly based on national interest, given the
relative modesty, in global terms, of our political, economic and military power.
Even when we seek, as we regularly have done throughout our history, to leverage
up our influence and self-protection by shamelessly harnessing, and occasionally
subordinating, ourselves to the interests of some great and powerful notional
protector, I cannot believe other than that our interests, like just about everybody

4 See Hilary Charlesworth, 'Swimming to Cambodia: Justice and ritual in human rights
after conflict' (2010) 29 Australian Year Book ofInternational Law 1.

5 See, eg, Gareth Evans, 'When is it Right to Fight?' (2004) 46(3) Survival: Global
Politics and Strategy 59; Gareth Evans, 'From Humanitarian Intervention to the
Responsibility to Protect' (2006-2007) 24 Wisconsin International Law Journal 703;
Gareth Evans, 'A Rule-Based International Order: Illusory of Achievable?' (Speech
delivered at the Graduate Center of City University of New York, New York, 19
September 2006) <http://www.crisisgroup.org/en/publication-type/speeches/2006/a-
rule-based-interational-order-illusory-or-achievable.aspx>.
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else's, are best served by a rule-based rather than realpolitik-based international
order.

The other main underpinning for that passion is a straightforward distaste
which remains unsuppressed despite years now of tramping diplomatic corridors
and sitting around international conference tables - for the sheer moral indecency
of conducting international life either without principled standards, or with double
standards. For most international players, I am afraid, familiarity tends to breed
indifference, rather than contempt, for these things. But even the rigorous
insensitivity training I received in 21 years of Australian party and parliamentary
politics does not seem to have overcome it in me.

All of which has made for considerable frustration as I have hacked away at the
coalface, trying to make that vision of a rule-based international order actually mean
something in practice. Apart from institutional reform of the UN itself, the most
Quixotic enterprise of all, and an unequal struggle that I have, after more than
twenty years of sustained effort just about abandoned, my own efforts have tended
to focus on four inter-related but distinct areas - responding effectively to
genocide and other crimes against humanity, reconciling the demands of peace and
justice in conflict prevention and resolution, clarifying the rules and principles
governing the use of military force, and achieving the elimination of weapons of
mass destruction. Let me say a little about each of them.

II. Genocide and Other Crimes Against Humanity
My first real exposure at a practical working level to the horrors of genocide and
crimes against humanity came with my involvement in Cambodia. I had developed
a strong affection for the country and its people from my backpacking student days
in the 1960s, had watched with horror the genocidal reign of Pol Pot - in which
young people I knew, and scores of thousands more like them, were murdered -
and suffered real distress from the ongoing civil war that followed it. I was
determined in government to try to do something to bring that conflict to an end
once and for all, a chance that came with the peace process we initiated in 1989 that
came to fruition in the Paris Peace Accords in 1991.6

That experience taught me many things (including obvious ones, like never
expecting any of the Permanent Five members of the Security Council to ever
acknowledge that anyone but themselves could possibly have made a major
contribution to achieving a UN-focused peace settlement). In particular it drove
home to me the absolute necessity, on occasion, to negotiate directly across the
table with those who bear or share responsibility for great crimes (in my case the
Khmer Rouge leader Khieu Samphan) if that is what it takes to get a result: the
whole point of diplomacy is to find accommodation not with those who are your
friends but with those who manifestly are not. As regards the actual diplomatic
strategy of this negotiation, I should perhaps add that what brought peace to
Cambodia was an approach that did not yield concessions to the Khmer Rouge but
rather isolated it: by proposing as we did that the UN play an unprecedentedly

6 Agreements on a Comprehensive Political Settlement of the Cambodia Conflict, 31
ILM 183 (signed and entered into force 23 October 1991).
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central role in the transitional administration of the country, we gave China a face-
saving way of withdrawing its support for the Khmer Rouge, the continuation of
which in the past had stymied all previous peace efforts.

There is a larger question thrown up by the Cambodian case, which came to a
boil in public debate during the 1990s as a result of a series of catastrophes in the
Balkans and Africa - especially the horror of Rwanda in 1994 - and which
continues to haunt us to this day with events in the Congo, Darfur, Sri Lanka (and
maybe will again right now in Kyrgyzstan). What on earth can we can do as an
international community to ensure that we never again have to look back, after yet
another mass atrocity crime has been perpetrated behind sovereign state walls,
asking ourselves - with a mixture of anger, incomprehension and shame - how
we could possibly have let it happen again? How do we overcome the lingering
legacy of that reading of Articles 2(4) and 2(7) of the UN Charter which says that,
despite all the international human rights instruments that have been developed
since the Second World War, these crimes are internal matters, no-one else's
business? 7

The good news is that the international community is much closer to consensus
now than it ever has been on the proper conceptual response to the questions in
issue. The divisive discourse of the 1990s about "humanitarian intervention" has
almost completely given way to a wholly new conceptualisation. Although most of
the international law texts which address this issue at all still seem to be
preoccupied with the earlier formulation, the issue - since the 2005 World
Summit, in effect the UN General Assembly sitting at head of state and government
level, unanimously adopted the new conceptualization - is no longer about
anyone's "right to intervene" but rather everyone's "responsibility to protect". 8

What that means is clear: while the primary responsibility for protecting its
citizens from man-made catastrophe certainly remains with each sovereign state
itself, and while there is a secondary responsibility for other states to assist them to
so act, in the event of a state failing to discharge that responsibility, as a result of
either incapacity or ill-will, then the responsibility shifts to the wider international
community, which is obliged to act, as persuasively or as coercively as ultimately
proves necessary, to halt or avert the harm in question. 9

What we have seen over the last six years is the emergence, with astonishing
speed, of a new international norm of really quite fundamental ethical importance,
that may ultimately become accepted as a new rule of customary international law
- though I certainly would not claim that state practice brings it near that point yet.
I was present at the creation of the responsibility to protect concept in my capacity
as Co-Chair of the Canadian-government sponsored International Commission on

7 Charter of the United Nations, arts 2(4) and 2(7).
8 2005 World Summit Outcome, GA Res 60/1, UN GAOR, 60th sess, 8th plen mtg,

Agenda Items 46 and 120, Supp No 49, UN Doc A/RES/60/1 (24 October 2005) 30
[138-139].

9 See generally Implementing the responsibility to protect: Report of the Secretary-
General, UN GAOR, 63rd sess, Agenda Items 44 and 107, UN Doc A/63/677 (12
January 2009).
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Intervention and State Sovereignty, which produced its report of that name in
2001.10 1 also had the good fortune to be a member of the Secretary-General's High
Level Panel on Threats, Challenges and Change, which generated the key peace and
security recommendations for the 2005 World Summit, II and was able in that role
to ensure that the merits of they were fully understood and embraced. And I was
actively involved in a good deal of the lobbying which led to that concept (though
very little else) being adopted as one of the unanimous resolutions of that Summit
- though ultimately the credit for squeezing it through rests with the Secretary
General himself, one or two activist leaders (notably the Canadian Prime Minister),
and the sub-Saharan Africans who made it clear to their developing country friends
that, when it came to mass atrocity crimes, they saw indifference as a greater sin
than intervention.

I can testify from participation in quite a few of these panels and commissions
and lobbying exercises as to what actually works best in practice: tenacity and a
thick skin are at least as important as good arguments, and when it comes to
persuasive arguments it helps a great deal if one can rest their case not just on high
principles but on some national interest ground. As the Depression-era NSW
Premier Jack Lang once famously mentored a young Paul Keating, "In any horse-
race, son, always back the one called Self-Interest. He'll be the only one trying." Or
as Secretary of State Jim Baker once rather memorably put it to me in another
context I do not think I now want to remember, using his Texan drawl to full effect:
"Sometimes, Gareth, you just have to rise above principle." The self-interest
argument that I found had most impact in the present context was that states that
cannot or will not stop internal atrocity crimes are just the kind of states that cannot
or will not stop terrorism, weapons proliferation, drug and people trafficking, the
spread of health pandemics and other global risks that many, many countries fear
will affect them.

I am proud of what has been achieved so far with the responsibility to protect
norm - and remain cheerfully unbowed by a description of my efforts, in the
current issue of the New Left Review, as a "facile re-branding of interventionist
doctrine", 12 designed, along with my other efforts to change the world over the last
decade, to seek "escape from the doldrums of opposition".13 I hope and expect the
norm will prove enduring. The best recent evidence that it will be is I think the
outcome of the UN General Assembly debate on the subject last year, when despite
the sustained effort of a number of spoilers over many months to create a climate
for tearing apart the 2005 consensus, and a number of states expressing caution
about applying the sharper end of the new doctrine, there ended up being only four

10 International Commission on Intervention and State Sovereignty, The Responsibility to
Protect: Report of the International Commission on Intervention and State
Sovereignty (International Development Research Centre, 2001).

11 See A More Secure World: Our Shared Responsibility Report of the High Level Panel
on Threats, Challenges, and Change, UN GAOR, 5 9th sess, Agenda Item 55, UN Doc
A/59/565 (2 December 2004).

12 Tom Hazeldine, 'The North Atlantic Counsel: Complicity of the International Crisis
Group' (May-June 2010) 63 New Left Review 17, 26.

13 Ibid.
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states opposing outright the whole responsibility to protect principle: Nicaragua,
Venezuala, Cuba and Sudan. 14 An instructive combination.

The task ahead is to further consolidate the momentum which has been
achieved, and ensure that words really will now become deeds - that the new norm
will be effectively implemented when and where it needs to be. A number of very
specific challenges remain to be met, both conceptual and practical. There is a need
to untangle any remaining problems of definition so as to ensure to the extent
possible that there is agreement about what are specifically 'responsibility to
protect' situations, and what may be better thought of as more familiar conflict or
human rights violation cases: a regularly published watchlist, perhaps prepared by
the Global Centre on the Responsibility to Protect in New York, whose Advisory
Board I co-chair, would be very helpful in this respect. There is a need to ensure
that there are early warning and response focal points established within all the key
governments and intergovernmental organizations. There is a need to have in place
civilian capability able to be utilized, as occasion arises, for diplomatic mediation,
civilian policing and other critical administrative support. There is a need to have,
at least in a standby capacity, rapid response military capability, to ensure available
support in the most extreme cases which cannot be otherwise addressed. And there
is a need to consolidate informal mechanisms for quickly mobilizing and sustaining
political support when ugly situations arise, particularly a global NGO coordinating
mechanism and a governmental group of "friends of the responsibility to protect",
frameworks for both of which now exist, but need further development. These are
the kinds of issues on which I am now working, and I hope that serious,
constructive work on them will be done, as it has been by a number of you in recent
years, in the academic community.1 5

III. Justice, Reconciliation and Peace

One issue that not even Michael Kirby could fully resolve in Cambodia, and which
continues to preoccupy us in many situations around the world (including now in
the UK, with the release last week of the Saville Inquiry report on Bloody Sunday
in Northern Ireland), 16 is that of transitional justice: finding ways in post-conflict
societies of satisfying the hunger for punishing the guilty, while at the same time not
undermining the prospects for community reconciliation. The short answer for those
who would seek a single model - based on South Africa's Truth and
Reconciliation Commission or anything else - is that there isn't one: every
situation is different, and the only safe guide for policy makers is to listen very
carefully indeed to what people on the ground are telling them about how they want

14 See Report on the General Assembly Plenary Debate on the Responsibility to Protect
(15 September 2009) International Coalition for the Responsibility to Protect
<http://responsibilitytoprotect.org/ICRtoPGAdebate.pdf>.

15 See, eg, Montreal Institute for Genocide and Human Rights Studies, Mobilizing the
Will to Intervene: Leadership & Action to Prevent Mass Atrocities (2009); Andr6s
Serbin and Gilberto M A Rodrigues, 'The Relevance of the Responsibility to Protect
for Latin America and the Caribbean Region: Prevention and the Role of Civil
Society' (2011) 3 Global Responsibility to Protect 266.

16 Bloody Sunday Tribunal of Inquiry, Report of the Bloody Sunday Inquiry (2010).
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the balance struck; what kind of institutions, local or international or some hybrid of
the two, they want engaged; and the extent to which they do genuinely want to put
the past behind them and just move on.

I have been a very strong supporter of the creation of the International Criminal
Court,17 as a crucial new ingredient in overriding the culture of impunity that has
sustained so many deadly conflicts and the perpetration of so many terrible
atrocities in the past, and when I was at the International Crisis Group spent hours
discussing with the Chief Prosecutor and his team the multiple issues and dilemmas
as to whether and when to prosecute. The dilemmas are not quite so acute after a
conflict is concluded, when punishing at least the ringleaders can both satisfy the
demands of justice and hopefully serve as an important deterrent to others
elsewhere, with the only downside being the possibly negative impact on local
reconciliation. But when a conflict is still ongoing, the dilemma of whether to opt
for peace or justice - and the two sometimes are irreconcilable, however much my
colleagues in the global human rights community like to assert otherwise - can be
a very tricky one indeed.18 This troubled me immensely trying to formulate policy
as head of the International Crisis Group, especially in the cases of Uganda, with
the Lord's Resistance Army Leaders, and Sudan, with President Bashir's role in
Darfur.

My own view is that some form of amnesty can be justified in exceptional
circumstances, with a controversial but I think good example being Nigeria's
conditional protection of Charles Taylor from the jurisdiction of the Sierra Leone
special court to get him out of Liberia in 2003 and avert a final battle for Monrovia
which would certainly have cost many lives. But it is always a question of case by
case judgment, and the question boils down to whose judgment it should be. In the
case of the International Criminal Court, I have long thought that it is unfair and
inappropriate to put the burden on the shoulders of the Prosecutor and the Court
itself to exercise any necessary discretion here: far better for the prosecutor to focus
single-mindedly on the prosecution process, letting the UN Security Council make
any amnesty-type decision that the overall situation might justify, as it could under a
broad reading of its deferral power under Article 16 of the Rome Treaty.19

IV. The Use of Force

The question of when it is right to fight - to use coercive military force against a
misbehaving sovereign state - is one that has constantly preoccupied international
policymakers. It has certainly troubled me over the last two decades, as Foreign

17 See generally, 'Australian Practice in Intemational Law 1994: Establishment of an
International Criminal Court - Australian Support' (1995) 16 Australian Year Book of
International Law 518.

18 See, eg, Linda M Keller, 'The False Dichotomy of Peace versus Justice and the
International Criminal Court' (2008) 3(1) Hague Justice Journal 12; The rule of law
and transitional justice in conflict and post-conflict societies: Report of the Secretary-
General, UN SCOR, 5 9 th sess, 50 52nd mtg, UN Doc S/2004/616 (23 August 2004) 8
[21].

19 Rome Statute of the International Criminal Court, opened for signature 17 July 1998,
2187 UNTS 90 (entered into force 1 July 2002) art 16.
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Minister responding to Iraq's invasion of Kuwait in 1991, as President of the
International Crisis Group wrestling with a multitude of much harder conflict cases,
as Co-Chair of the International Commission on Nuclear Non-Proliferation and
Disarmament trying to think through the best way of dealing with would-be
proliferators, and as one of the architects of the responsibility to protect grappling
with the need to keep open the option of military action for extreme cases like
Rwanda but to know when it would be defensible and productive to use it, and
certainly not to see military force as the only available response. While I yield to
no- one in my abiding aversion of the horror and misery and destructiveness of war,
I have long argued that it is critical to recognise - hard as this may be for some to
instinctively accept - that if there is one thing as bad as using military force when
we should not, it is not using military force when we should. The trick is to know
where and when to draw that line.

One of the main pieces of unfinished business both in relation to mass atrocity
crime issues, and peace and security issues more generally, has been the
unwillingness of the World Summit in 2005 or the Security Council since to accept
the parallel recommendations of the Canadian ICISS commission, the High Level
Panel and the Secretary-General that a set of guidelines be adopted by the Security
Council as to when it is, and is not, appropriate for military force to be used. 2 0 One
of my remaining missions in international life is to try to achieve some further
progress on this front.

The context here is, to repeat, not just the narrow one of coercive intervention in
the exercise of the responsibility to protect in extreme cases, but any exercise of
military power under Ch VII of the UN Charter - and indeed the evaluation of the
legitimacy of any purported exercise of the self-defence power under Article 51 of
the Charter.

The proposed principles, five "criteria of legitimacy", are straightforward, and
have a long pedigree in Christian "just war" theory, while at the same time not
offending any other established mainstream religious or cultural precepts governing
the use of force. In short, they are the seriousness of the harm being threatened; the
primary intent or purpose of the proposed military action (whether it is to halt or
avert that harm or for something else); the issue of last resort (whether there are
reasonably available peaceful alternatives); the proportionality of the response; and
the balance of consequences - whether more good than harm would be done. 2 1

I have never thought it a realistic aspiration to imagine these principles being
codified any time soon into formal international law. There may be now a highly
developed body of international humanitarian law governing how force is to be

20 See International Commission on Intervention and State Sovereignty, above n 10, 32-
8; A More Secure World: Our Shared Responsibility: Report of the High Level Panel
on Threats, Challenges, and Change, UN GAOR, 59th sess, Agenda Item 55, UN Doc
A/59/565 (2 December 2004) 53-8; In Larger Freedom: Towards Development,
Security and Human Rights For All: Report of the Secretary-General, UN GAOR, 59th
sess, Agenda Items 45 and 55, UN Doc A/59/2005 (21 March 2005) 33 [126].

21 See Gareth Evans, The Responsibility to Protect: Ending Mass Atrocity Crimes Once
and for All (Brookings Institution, 2008) 43-5.
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used, particularly as it affects civilians, in the context of a conflict once started (ius
in bello), even if this law is, as often as not, honoured more in the breach than the
observance. But so far as ius ad bellum is concerned, once one gets beyond the bare
bones of Article 51 and Chapter VII, there is a lamentable shortfall of agreed
principles about the conditions under which resort to war is justified in the first
place, and no evidence of any real willingness by any of the major players to fill the
vacuum. 22

As I have found for my pains in endless debates on this issue in the corridors of
the UN and in capitals, in the case of the U.S. (and some of the other P5 members
peering from behind its skirts on this issue) it is a matter of not wanting to inhibit
maximum freedom of action to act ad hoc, case by case; in the case of many Non-
Aligned Movement countries (or at least the group's more cynical leading
members) it is a matter of not wanting to embrace anything that implies that the use
of force is ever permissible.

The argument for having a set of agreed guidelines, with moral but not legal
force, is not that they would be self-executing, producing agreed outcomes with
push-button consistency, or even that they would be observed at all. As I had
occasion to say, in another context, to a retreat for UN Security Council members a
few years ago, in the immortal words of Australian Prime Minister Ben Chifley,
"the trouble with gentleman's agreements is that there are not enough bloody
gentlemen." The argument is simply that with such guidelines in place, with much
press and commentariat attention being then focused on how well the arguments for
and against each of them are standing up, the chances of having no debate at all on
their substance would be much diminished, and the prospects of finding real
consensus on what are, and are not, suitable cases for military treatment would be
much enhanced.

V. Weapons of Mass Destruction
The remaining dimension of my continuing international law education on which I
wanted to touch - and the one that has taught me whatever I know about the
practical business of treaty-making - is the effort to eliminate weapons of mass
destruction, a policy issue about which I have been passionate ever since having the
harrowing experience of visiting Hiroshima and Nagasaki on my first ever overseas
visit, as a young student, in the mid-1960s.

One of the real highlights of my ministerial career was the role that Australia
played in bringing to conclusion in 1992, after some twenty years of very

22 See, eg, Thomas M. Franck, 'Who Killed Article 2(4)? Or Changing Norms Governing
the Use of Force by States' (1970) 64(5) American Journal of International Law 809;
Thomas M. Franck, 'What Happens Now? The United Nations After Iraq' (2003)
97(3) The American Journal of International Law 607; Rosalyn Higgins, 'The Legal
Limits of the Use of Force by States: United Nations Practice' (1961) 37 British Year
Book of International Law 269. See generally Yoram Dinstein, War, Aggression and
Self-Defence (Cambridge University Press, 2011); Christine D Gray, International
Law and the Use of Force (Oxford University Press, 3rd ed, 2008).
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inconclusive negotiations, the Chemical Weapons Convention, 23 which remains the
most comprehensive of all the various WMD treaty regimes - an achievement that
so exhausted the Geneva Conference on Disarmament that it has not been able to
agree on even starting to negotiate anything else even since! Along with doing a
mass of very professional text-drafting, one of the most useful of all the catalytic
roles we played was convening in 1989 a global conference in Canberra of all
relevant government and chemical industry players, which did more than anything
else to get the diplomatic endgame going. 24 The idea for that initiative in fact came
from the then U.S. Secretary of State James Baker (whom I quoted earlier to
slightly less exalted effect) who in a phone call from mid-Atlantic said to me in
almost these words: "We have too much baggage to do this ourselves; you guys
believe in this, are knowledgeable, and have a reputation for real independence of
mind, so you wont be seen as just carrying our water". We did not mind doing just
that, and I think the exercise remains a model of mature cooperation between our
two countries.

An expression of independence of mind which was marginally less to the U.S.
Government's taste, but very much to mine, was the Labor Government's very
serious commitment to doing whatever we could to achieve the abolition of nuclear
weapons, the most indiscriminately inhumane of all the weapons of destruction ever
invented, and a real threat, I strongly believe, to the continuation of life on this
planet as we know it, matched in gravity only by the threat constituted by carbon
emissions. Our major endeavours first took the form of Australia joining the case
before the International Court of Justice initiated by the UN General Assembly,
arguing for the illegality of nuclear weapons. 2 5 The Court's advisory opinion in
1996 went some of the way down that path but not as far as we would have liked,
and - not unusually for such opinions - did not do as much to change the world's
behaviour as we would have liked. That remains the only occasion on which I ever
appeared before the ICJ, and I have to say I remember it best for the total
inconsequentiality of the oral proceedings, with uninterrupted set-piece
presentations and absolutely no questioning or other substantive exchanges between
bench and bar. I enjoyed the majestic formality of it all, but my part could perfectly
well have been played by a well-trained Major Mitchell cockatoo.

The other major nuclear initiative of the Hawke/Keating Governments was our
sponsorship of the Canberra Commission on the Elimination of Nuclear Weapons,
which gathered together an extraordinary cross-section of the world's best minds on
these issues, including former heads of the UK defence forces and US Strategic Air
Command, to produce a strongly argued unanimous report, making for the first time

23 Convention on the Prohibition of the Development, Production, Stockpiling and Use
of Chemical Weapons and on Their Destruction, opened for signature 13 January
1993, 1974 UNTS 45 (entered into force 29 April 1997).

24 See Gareth Evans, 'International Law and Australia's Interests' quoted in 'Australian
Practice in International Law 1988 and 1989: International Law in General' (1988-
1989) 12 Australian Year Book ofInternational Law 326, 331.

25 See 'Public sitting held on Monday 30 October 1995, at 10 a.m., at the Peace Palace,
President Bedjaoui presiding', Legality of the Threat or Use of Nuclear Weapons
(Advisory Opinion) [1995] ICJ Pleadings 22.
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at this level a compelling case for a nuclear weapons free world, in terms that have
have been widely quoted ever since: "So long as any state has ... nuclear arms
others will want them. So long as any such weapons remain in any state's arsenal,
there is a high risk that they will one day be used, by design or accident. And any
such use would be catastrophic." 2 6

Unfortunately the Canberra Commission reported only after we left office in
1996. 27 Its recommendations were not taken up with any enthusiasm by the
incoming Howard Government, and for all their force, the world moved into a
period of sleep-walking on nuclear non-proliferation and disarmament from which it
has only just emerged over the last two years, driven above all by the advent of the
Obama administration in the U.S. Riding this wave, and making up for lost time, the
Rudd government established in 2008 a successor to the Canberra Commission
which I have had the pleasure of chairing with my former Japanese Foreign
Minister colleague, Yoriko Kawaguchi, the International Commission on Nuclear
Non-Proliferation and Disarmament. The value-added of the 300-page report we
produced in December last year, 2 8 in time to feed in specifically to the recently
concluded - and mercifully reasonably successful - 2010 NPT Review
Conference, has been generally acknowledged around the world to be four-fold: its
timeliness; the stature and global representativeness of its commissioners; its
comprehensiveness, addressing the full range of disarmament, non-proliferation and
peaceful uses issues and all the interconnections between them; and, above all, its
hard-headed realism - never losing sight of the ultimate goal of absolute abolition,
not just reduction, of nuclear weapons, and mapping a clear and detailed path, with
a number of specified timelines, for getting there, but at the same time fully
recognising all the constraints and obstacles that will have to be overcome on the
path to global zero.

The Commission will have its final meeting in Vienna early next month, to
review where the world now stands on these issues after the NPT Review
Conference, and the challenges that lie immediately ahead. I hope that as a
particular legacy for the future we can put further flesh on the bones of a
recommendation we have already foreshadowed for like-minded governments to
join in sponsoring the creation of an independent non-government Global Centre for
Nuclear Non-Proliferation and Disarmament - possibly based here at the
Australian National University (ANU) in association with the newly announced
Public Policy Institute but with a genuinely international character and outreach,
and possibly with elements located in Geneva and Vienna. The primary role of the
Centre would be to produce, under the guidance of a distinguished international
board, a comprehensive and punchily-written annual report card on the world's
progress, or lack of it, on all relevant issues. A secondary role may be for it to
initiate and coordinate worldwide research and development of an all-embracing

26 Weapons of Mass Destruction Commission, Weapons of Terror: Freeing the World of
Nuclear, Biological and Chemical Arms (2006) 17.

27 Canberra Commission on the Elimination of Nuclear Weapons, Report of the
Canberra Commission on the Elimination ofNuclear Weapons (1996).

28 International Commission on Nuclear Non-Proliferation and Disarmament,
Eliminating Nuclear Threats: A Practical Agenda for Global Policymakers (2009).

11I



12 Australian Year Book ofInternational Law Vol 30

Nuclear Weapons Convention, as an intellectual foundation for eventual multilateral
disarmament negotiations, and for which there is strong support from civil society
and a number of governments.

The trick in getting good results from expert panels and commissions like these
is for their chairs to remain determined to achieve consensus outcomes - on the
principle that if this lot cannot agree, who else is going to - but at the same time be
fiercely resistant, for as long as decently possible, to lowest common denominator
verbal sludge. The other trick, of course, is to get the right commissioners in the
first place - expert, experienced, prominent, respected, and sufficiently diverse in
starting outlook for their agreement on a final text to actually mean something: in
this context at least, a choir known to be singing from the start from the same song-
book will not produce as impressive a performance as one having to write its own.



International Human Rights Law and the Events of
2001: Has the World Changed Forever?

Alison Duxbury*

I. Introduction
The purpose of this article is to consider whether two events in 2001 (the terrorist
attacks in the United States and the arrival of the MN Tampa in Australian waters)
represented a watershed point (or points) in the development of international human
rights law and the application of that law in Australia. Or, as Paul Hoffman (the
Chair of the International Executive Committee of Amnesty International) asked in
2004, '[d]id the events of September 11, 2001, change the world forever?'. I
Hoffman's question echoes a similar enquiry by Michael Ignatieff in the title of his
2002 opinion piece in The New York Times: 'Is the Human Rights Era Ending?'. 2

On one view of the impact of September 11, the war on terrorism 'threatens to
undermine the international human rights framework so painstakingly built since
World War 11'. 3 In accordance with this view, there has been a shift in resources
away from the promotion and protection of human rights towards the global fight
against terrorism, and, associated with this shift, a narrowing of the public space
devoted to discussing human rights. This view appears to be premised on an
understanding that there has been an essentially linear progress in the development
and implementation of laws devoted to human rights protection since 1945, but that
this linear development has been broken by the war on terrorism. Thus, the world
became less 'human rights friendly' as a result of the events of 2001. In this article I
propose to reflect on this argument and to investigate an alternative view: while the
events of 2001 were significant for international human rights law, they did not
fundamentally change the way in which human rights scholars discuss and practice
the discipline of international human rights law.

* Associate Professor, Melbourne Law School. This article was originally a scoping
paper prepared for the forum 'Tampa and 9/11: Ten Years On' held at the ANU
College of Law in 2011. The author thanks Robin Gardner, Fiona MacDowell and
Kasia Pawlikowski for their research assistance; John Tobin, Barbara Keys and
participants at the ANU forum for their comments; and colleagues at Australian law
schools for providing copies of their human rights reading guides.

I P Hoffman, 'Human Rights and Terrorism' (2004) 26 Human Rights Quarterly 932.
2 M Ignatieff, 'Is the Human Rights Era Ending?' New York Times (online) (5 February

2002) <http:// http://www.nytimes.com/2002/02/05/opinion/is-the-human-rights-era-
ending.html?pagewanted=all&src=pm>.

3 Hoffman, above n 1, 932. See also M Scheinin, 'Terrorism', in D Moeckli, S Shah and
S Sivakumaran (eds), International Human Rights Law (2010) 599: 'The terrorist acts
of 9/11 have led to the worst backlash in the international protection of human rights
since the inclusion of the notion of human rights in the UN Charter, in the aftermath of
the Second World War'.
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It is no small task to be asked to consider the impact of the events of 2001 on
international human rights law. When invited to participate in the ANU forum
'Tampa and 9/11: Ten Years On' with the stated task of 'reflecting upon
developments in international [human rights] law arising from ... the Tampa
incident and the 2001 terrorist attacks on the United States', I was initially (and still
am) overwhelmed by the diversity of issues and perspectives that could contribute
to the debate. Should I concentrate on civil and political rights on the basis that
much of the commentary deals with issues arising from the use of police powers and
detention in the war on terror? On the other hand, would it be more appropriate to
examine the way in which the war on terror has potentially diverted attention away
from other human rights issues, such as economic and social rights, particularly in
developing countries? Whose perspectives are the most relevant in determining the
impact of 2001 on international human rights law? Should I examine the legislative
and executive responses in countries such as Australia, the United States and the
United Kingdom? Would any attempt to limit the discussion to these countries be
arbitrary given the wide-ranging legal responses to the war on terror throughout the
world? Is it possible to gather data tracking the impact of the events of 2001 on the
development and implementation of international human rights law?

Leaving aside these questions, there are many different methods by which the
impact of the events of 2001 on international human rights law could be measured.
For example, a potential (and lengthy) approach would be to provide a catalogue of
laws, both international and Australian, which have been promulgated, altered or
violated as a result of the events of 2001. It would also be possible to discuss the
space devoted to the promotion and protection of human rights from the perspective
of non-governmental organisations (NGOs) and the changes that they have made to
their practices as a result of perceived government or public hostility to human
rights claims after 2001. However, as commentators, NGOs and the United Nations
Special Rapporteur on the promotion and protection of human rights and
fundamental freedoms while countering terrorism have attempted this task already, 4

it will not be the approach adopted here. An analysis of the caseload of institutions
charged with the task of considering individual petitions pursuant to human rights
treaties, including the Human Rights Committee, the European Court of Human
Rights and the Inter-American Court of Human Rights, may disclose the extent to
which their work has been dominated (or otherwise) by allegations of abuses arising
from responses to September 11. The priority accorded to particular human rights

4 For example, the website of the Special Rapporteur on the promotion and protection of
human rights and fundamental freedoms while countering terrorism (established in
April 2005) provides much information on the impact of counterterrorism measures on
human rights. In the Australian context, a human rights response to Australia's
counterterrorism laws and Australia's attitude to David Hicks' detention can be found
at Human Rights Law Centre Counter-Terrorism <http://www.hrlc.org.au/our-
work/topics/counter-terrorism/>. For a comparative examination of the laws in four
Commonwealth countries see A Conte, Human Rights in the Prevention and
Punishment of Terrorism (2010). For a discussion of the impact of the events of
September 11 on the work of NGOs, see International Council on Human Rights
Policy, Human Rights After September 11 (2002) <http://www.ichrp.org/files/reports/
29/118_report en.pdf>.
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issues in the Office of the United Nations High Commissioner for Human Rights
and the various UN special procedures would also provide a method of evaluating
the importance of the events of 2001 for international human rights law.

For the purposes of this article, I have defined my enquiry to a much narrower
field. First, as the initial paragraph suggests, I want to reflect on the question
whether 2001 changed the world of international human rights law. My interest in
this question derives from my involvement in an interdisciplinary subject, 'Human
Rights and Global Justice', which includes perspectives from the disciplines of
history, medicine, law and political science. Human rights have both a very long
and a very short history. 5 The long version places the origins of rights in the Magna
Carta, natural rights, the American Declaration of Independence, the Enlightenment,
the anti-slavery movement or any number of events. However, the short version -
the version concentrating on the development of international human rights law -
can be dated much more recently. Second, I have decided to reflect on the question
whether the events of 2001 have impacted on the way in which human rights
scholars write about and teach international human rights law, particularly in
Australia. This approach is based on the assumption that the way in which we
approach our discipline through research and teaching represents one method of
measuring the significance of 2001. By focusing on the research priorities of
scholars and commentators and the content of human rights law courses in Australia
we can gain an understanding of the way in which the terrorist attacks of September
11 and the arrival of the MN Tampa changed the focus of discussion in the
discipline of international human rights law. With this aim in mind, Part Ill of this
article will examine legal scholarship with particular reference to the articles
published in five human rights journals over a 16-year period (1995-2011) to
determine whether there has been any alteration in the publication priorities of
authors (and journals) as a result of the events of 2001. Part IV will analyse the
teaching of human rights law in Australian universities, once more with the aim of
highlighting any changes to the content of subjects devoted to this field. If
September 11 and the arrival of the MN Tampa 'changed the world' (or changed
our world in Australia) then we would expect to see a concomitant change in the
way in which the discipline of human rights is approached through research and
teaching.

II. The Development of International Human Rights Law
When Hoffman published his 2004 article entitled 'Human Rights and Terrorism',
troops were deployed in the war on terrorism in Afghanistan, the coalition forces
were in occupation of Iraq, and the terrorist attacks in Madrid on 11 March 2004
confirmed that the threat from terrorism in Western democracies was 'real,
substantial, and ongoing'. 6 Of particular relevance to discussions of the inter-
national human rights framework, the detention centre at Guantdnamo Bay had been

5 For a debate on the origins of human rights and humanitarianism I am grateful to Dr
Barbara Keys for recommending S Moy n, 'Spectacular Wrongs' The Nation (13
October 2008) 30; G J Bass, 'The Old New Thing' (2010) 241(18) The New Republic
35.

6 Hoffman, above n 1, 933.
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operating for two years and questions were being raised about the lack of judicial
oversight of detention as well as the methods of interrogation. Additionally, reports
were emerging of prisoner abuse in Abu Ghraib and the practice of extraordinary
rendition. In this context, it is not surprising that Hoffman asked the question
whether the events of September 2001 had changed the world forever. However, as
Hoffman recognised it may have been 'too soon to tell' in 2004 whether September
2001 was 'world changing'. 7 Consequently, any discussion of the significance of
the events of 2001 for international human rights law needs to acknowledge that our
answer to this question in 2011 will be different to the answer which we would have
given in 2004 or 2005, and different again from the answer which we may give in
2021. In this context, it is necessary to locate the significance of the terrorist attacks
of 11 September and the arrival of the MN Tampa in Australia in terms of the
history of the development of international human rights law and its application in
Australia. The purpose of this section is not to canvass every advance or setback in
international human rights law (either before or after 2001), but rather to reflect on
the question whether the events of 2001 fundamentally altered, or caused a break, in
the development of the discipline.

(a) History and international human rights law - a longer-term view
Most accounts of the history of international human rights law, as distinct from the
history of the human rights movement, civil liberties or constitutional rights, begin
with the close of World War II, an acknowledgment of the horrors perpetuated
during that war, the birth of the United Nations (UN) and the adoption of the
Universal Declaration of Human Rights (UDHR). These accounts generally
highlight the significant progress made in drafting human rights instruments,
particularly treaties, while also recognising the many problems encountered on the
way. The following three accounts, written in 1945, 1979 and 1998 respectively,
emphasise this view of history:

The two decades which followed the first World War lent weight, with ominous
emphasis, to these now self-evident propositions [that the law must protect
individual human beings]. They have resulted, in the second World War, in the
widespread conviction that some form of an International Bill of the Rights of Man
is a major purpose of the war, insomuch as it is an essential condition of
international peace and international progress.8

Law to control how states behave towards their own inhabitants, developed during
the decades since the end of the Second World War, has faced extraordinary
obstacles. 9

The events of the Second World War brought human rights violations into
prominence and since its end there has been an enormous commitment to the legal
guarantee of human rights and fundamental freedoms. 10

7 Ibid.
8 H Lauterpacht, An International Bill of the Rights of Man (1945) 7.
9 L Henkin, How Nations Behave: Law and Foreign Policy (2nd ed, 1979) 228.
10 C Chinkin, 'International Law and Human Rights' in T Evans (ed), Human Rights

Fifty Years On: A Reappraisal (1998) 105.
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The difficulties encountered with the legal articulation and enforcement of
human rights since World War 1l have included the non-binding nature of the
UDHR, II continued assertions of sovereignty and domestic jurisdiction by states in
the face of allegations of abuses, the unwillingness of governments (and indeed the
Commission on Human Rights) to scrutinise the records of other countries,12 and
most obviously, gross human rights violations. 13 By 1965 Louis Henkin was
already suggesting that the 'behaviour of nations in regard to human rights has not
been distinguished even since 1945'. 14 In more recent decades, writers have
questioned whether law is in fact a useful discipline for promoting and protecting
human rights - asking whether international law is a worthwhile instrument for
attaining human dignity,15 whether the concept of human rights is too broad or too
narrowl 6 or a part of the 'European colonial project', 1 7 and whether the human
rights movement may have 'possible risks, costs, and unanticipated
consequences'.1 8 There are also continuing debates about the authorship of the pre-
eminent human rights document of the time, the UDHR: was it purely a product of
the Western powers and their representatives (did any of the Great Powers try and
'brush human rights under the carpet') 19 or was there significant input from Asia,
Africa and smaller states? 2 0

Leaving aside these critiques, it is important to recognise that, despite the
'mushrooming' 2 1 of international documents since 1945 (and more particularly,

11 H Lauterpacht, International Law and Human Rights (1950) 279.
12 Henkin, above n 9, 228-29. In 1947, in the face of numerous petitions from

individuals alleging breaches of their human rights, the Commission on Human Rights
declared that it had no jurisdiction to consider individual complaints alleging
violations of human rights: see P G Lauren, "'To Preserve and Build on its
Achievements and to Redress its Shortcomings": The Journey from the Commission
on Human Rights to Human Rights Council' (2007) 29 Human Rights Quarterly 307,
315.

13 Christine Chinkin notes that '[d]espite the legal and bureaucratic energy invested in
human rights guarantees, these standards are regularly and routinely infringed
throughout the world': Chinkin, above n 10, 105-6.

14 L Henkin, 'The United Nations and Human Rights' (1965) 19 International
Organization 504, 513.

15 See discussion in Chinkin, above n 10, 105.
16 Hilary Charlesworth has argued that the concept of human rights has failed to take into

account the experiences of women; whereas Philip Alston has argued for a more
rigorous procedure when proclaiming new human rights: see H Charlesworth, 'What
are "Women's International Human Rights"?' in R Cook, Human Rights of Women:
National and International Perspectives (1994) 60; P Alston, 'Conjuring Up New
Human Rights: A Proposal for Quality Control' (1984) 78 American Journal of
International Law 607.

17 M Mutua, Human Rights: A Political and Cultural Critique (2002) 155.
18 D Kennedy, The Dark Sides of Virtue: Reassessing International Humanitarianism

(2005) 3.
19 M Mazower, 'The Strange Triumph of Human Rights, 1933-1950' (2004) 47 The

Historical Journal 379, 392.
20 See R Burke, Decolonisation and the Evolution of International Human Rights (2010)

145; S Waltz, 'Reclaiming and Rebuilding the History of the Universal Declaration of
Human Rights' (2002) 23 Third World Quarterly 437.

21 J Rehman, International Human Rights Law: A Practical Approach (2003) 3.
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since 1966), it has not been a continuous upward trajectory towards the legalisation
of human rights. Samuel Moyn writes that for many decades after the adoption of
the UDHR, human rights 'failed to interest many people - including international
lawyers - [in the 1940s] or for decades'. 22 He points to the marginalisation of
human rights principles in the Charter of the United Nations and the skepticism
surrounding the idea of human rights during the Cold War. 23 For Moyn, the 1970s
are the decade that saw human rights become 'a utopia of international law'; 24

while other writers give weight to the 1990s as the period when human rights
expanded through the adoption of legal instruments and the establishment of
international criminal tribunals. 25 One example of a human rights provision that has
been the subject of much discussion in the context of the war on terror is the
prohibition on torture. But despite the fact that the prohibition on torture was
included in Article 5 of the UDHR in 1948 and is now regarded as a jus cogens
principle of international law, 26 it was not until the 1970s that the fight against
torture gained traction and took on a legal focus. Amnesty International's campaign
against torture only began in 1966 and was originally moral in orientation, derived
from its work on prisoners of conscience. In the 1970s the organisation began to
employ lawyers and the focus turned to international law and the development of
the legal prohibition against torture. 27 This example highlights that although human
rights may now be described as occupying 'the very centre of the activities of
international lawyers', 28 it has not always been a smooth ride since 1945, 1948, or
indeed 1966. On this view of history, are the events of 2001 just another 'bump in
the road' (albeit potentially a major one) to the progressive development and
implementation of international human rights law? Certainly, this would appear to
be the opinion of Paul Gordon Lauren in the three editions of his expansive work on
the development of the international protection of human rights, The Evolution of
International Human Rights: Visions Seen, published in 1998, 2003 and 2011
respectively. 29 Although the war on terrorism was already a feature of international

22 S Moyn, The Last Utopia: Human Rights in History (2010) 7.
23 lbid Ch 5: International Law and Human Rights.
24 lbid 7.
25 A D Beauheim, 'Book Review: The Last Utopia: Human Rights in History by Samuel

Moyn', Lawfare (13 January 2012), http://www.lawfareblog.com/2012/01/the-last-
utopia-human-rights-in-history/; B Cooper, 'New Birth of Freedom', New York Times
(online) (24 September 2010), <www.nytimes.com/2010/09/26/books/review/Cooper-
t.html? r-0>/.

26 For example, see comments by Lord Browne Wilkinson in R v Bow Street
Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (Amnesty
International and others intervening) (No 3) [1999] 2 All ER 97, 108-9.

27 T Kelly, 'What We Talk about When We talk about Torture' (2011) 2 Humanity 327,
339. For a discussion of Amnesty International's role in the prevention of torture see
A M Clark, Diplomacy of Conscience: Amnesty International and Changing Human
Rights Norms (2001) ch 3.

28 Moyn, above n 22, 176.
29 P G Lauren, The Evolution of International Human Rights: Visions Seen (1998);

P G Lauren, The Evolution of International Human Rights: Visions Seen (2nd ed,
2003); P G Lauren, The Evolution of International Human Rights: Visions Seen (3 rd
ed, 2011).
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discussion and critique by 2003, the second edition of Lauren's book, published in
2003, only devotes a couple of paragraphs to the human rights impacts of the
terrorist attacks and the measures taken to combat terrorism, including the right to
life of civilians killed on September 11 and the plight of detainees in Abu Ghraib
and Guantdnamo Bay. 30 This discussion was expanded to a few pages in the third
edition, published in 2011, to include reference to the use of the war on terror as a
pretext by repressive governments to silence political opponents, a more extensive
discussion of torture and the practice of extraordinary rendition, and debates on the
"'idealism" of rights and the "realism" of security'. 3 1 This description of Lauren's
work is not to suggest that he devoted too little space to the war on terror in his
work. In a book which dates the origins of human rights principles to traditions and
faiths established over 2,500 years ago 32 and therefore projects a history of human
rights that spans not just generations, but millennia, confining a discussion of the
war on terror to a few pages in the 2011 edition may be an accurate accounting of
its place in the development of human rights. In accordance with that approach,
Lauren's essentially positive (and triumphalist) conclusion for human rights remains
the same in all three editions: 'the perspective of history may offer considerable
hope not only for the future, but also for the power of visions seen'.33

This optimistic conclusion is reinforced by the significant progress in many
areas of human rights law, including the creation of international and regional
human rights institutions, in the last decade. Since 2001 the Rome Statute of the
International Criminal Court has entered into force (2002); the Human Rights
Council replaced the Commission on Human Rights (2006); ASEAN created the
Intergovernmental Commission on Human Rights (2009) in a region where many
have criticised the lack of progress on the institutionalisation of human rights; and
the African Court of Human and Peoples' Rights gave its first procedural decision
(2009) and its first provisional measures order (2011).34 In Europe, with the growth
in the number of members of the Council of Europe, the European Court of Human

30 Lauren, The Evolution of International Human Rights (2nd ed, 2003), above n 29, 276-
77.

31 Lauren, The Evolution of International Human Rights ( 3rd ed, 2011), above n 29, 275-
78.

32 Lauren, The Evolution of International Human Rights (3rd ed, 2011), above n 29, 7.
For a critical analysis of Lauren's discussion of the origins of human rights, see
R Afshari, 'On Historiography of Human Rights Reflections on Paul Gordon Lauren's
The Evolution of International Human Rights: Visions Seen' (2007) 29 Human Rights
Quarterly 1.

33 Lauren, The Evolution of International Human Rights (3rd ed, 2011), above n 29, 315.
See also Lauren, The Evolution of International Human Rights (2nd ed, 2003), above
n 29, 304; and Lauren, The Evolution of International Human Rights (1998), above
n 29, 298.

34 In the Matter of Michelot Yogogombaye v Republic of Senegal, Application No
001/2008, African Court on Human and Peoples' Rights, 15 December 2009; In the
Matter of the African Commission on Human and Peoples' Rights v Great Socialist
People's Libyan Arab Jamahiriya, Application No 004/2011, Order for Provisional
Measures, African Court of Human and Peoples' Rights, 25 March 2001.
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Rights has been swamped by its own success.35 Indeed, in the preface to the five
volume Encyclopedia of Human Rights, published in 2009, Andrew Natsios
proclaims that '[o]ver the past decade measurable progress, however fitful, has been
made in efforts to create an international rules-based system to protect human
rights,' 36 although David Forsythe is slightly more sanguine in his introduction to
the same volume, recognising that human rights thinking 'is under serious
challenge'. 3 7 Among relevant challenges, he lists US policy on national security
since the events of September 2001 and the rise of authoritarian China. 38 In terms
of this first challenge, numerous reports have highlighted the way in which
international human rights law has been violated by states' use of torture, indefinite
detention, extraordinary rendition and discriminatory practices towards particular
minority groups as a consequence of government policies adopted in pursuance of
the war on terror. 39 Given the fundamental nature of the norms breached by states
(for example, the prohibition on torture), the significance of these events for the
promotion and protection of international human rights is clear. Although some of
these practices may have been curbed since they were first revealed in the early and
mid-2000s, recent reports continue to reject government responses to the crime of
terrorism which fail to respect international human rights law.40 Although Forsythe
specifically mentions government responses to terrorist actions in his introduction
to the encyclopedia, it is also important to acknowledge the significant and long-
term human rights impact of terrorist actions on communities throughout the
world.4 1 Scheinin notes that terrorist actions have led to the destruction of human
rights, including 'the right to life, the right to physical integrity, the right to health,

35 S Lagoutte 'The Future of the European Human Rights Control System: Fighting with
its Back to the Wall' in S Lagoutte, H Sano and P Scharff Smith (eds), Human Rights
in Turmoil: Facing Threats, Consolidating Achievements (2007) 25, 27. For a
discussion of the problems with the caseload of the European Court of Human Rights
see R Wolfrum and U Deutsch (eds), The European Court of Human Rights
Overwhelmed by Applications: Problems and Possible Solutions (2009).

36 A S Natsios, 'Preface' in D P Forsythe (ed), Encyclopedia of Human Rights, (Vol 1,
2009) xiv.

37 D Forsythe, 'Introduction' in D P Forsythe (ed), Encyclopedia of Human Rights
(Vol 1, 2009) xviii.

38 Ibid.
39 A quick search of the 'Terrorism' section of Human Rights Watch's website produces

reports of individual states engaging in practices in the name of the war on terror as
well as more general overview reports on particular violations relating to terrorism and
counterterrorism: see Human Rights Watch, Terrorism, <http://www.hrw.org/
topic/terrorism>. For more general overviews see Amnesty International, Amnesty
International Report (2002) <http://www.amnesty.org>; Amnesty International,
Amnesty International Report (2004) <http://www.amnesty.org>.

40 For example, see International Commission of Jurists, Assessing Damage, Urging
Action: Report of the Eminent Jurists Panel on Terrorism, Counter-terrorism and
Human Rights (2009) <http://ejp.icj.org/IMG/EJP-Report.pdf>; Human Rights Watch,
In the Name of Security: Counterterrorism Laws Worldwide since September 11
(2012) < http://www.hrw.org/>.

41 For a discussion of the impact of the deliberate targeting of civilians for attack, see
reports at Amnesty International, Victims of Terrorism and other Violence by Armed
Groups, <http://www.amnesty.org/en/campaigns/security-with-human-rights/issues/
Victims-terrorism-armed-groups>.
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the right to property ... and so on', however he distinguishes this from the violation
of human rights by governments in their counterterrorism operations. 4 2 Scheinin
reserves the expression 'violation of human rights' to the actions of states on the
basis that non-state actors are not bound by international human rights treaties or
governed by existing monitoring mechanisms under international law. 43 While
Scheinin is critical of government responses to terrorism, as well as the procedure
of the Counter-Terrorism Committee of the Security Council for listing terrorists, he
concludes that 'there are many signs that the pendulum is swinging back' towards
human rights compliant practices. 44

Apart from violations of international human rights law, the war on terrorism
may have resulted in less direct, but by no means insignificant, challenges to the
protection of human rights. In 2002 the International Council on Human Rights
Policy reported that subsequent to the attacks on September II it became more
difficult to undertake human rights work as the 'political context is less
favourable'. 45 Human rights defenders working on a diverse range of causes have
found themselves subject to harassment and intimidation in the name of national
security measures. 46 Furthermore, the war on terrorism has disproportionately
affected some sections of society. For example, a recent report by the Center for
Human Rights and Global Justice in New York details the way in which the war on
terrorism has resulted in adverse consequences for women and sexual minorities. 47

Perhaps a more profound impact of the war on terrorism on the protection of human
rights is that the conduct of the 'war' ignores other 'equally or more pressing
challenges to human security', including poverty.48 Thus, a further outcome of the
attacks on September 11 for the international human rights movement is a shift in
resources away from development issues, including the Millennium Development
Goals, towards other security concerns. 49 Finally, the way in which the human
rights movement has approached the war on terror has not been without its critics.
There are concerns that human rights activists, in their efforts to hold states
accountable pursuant to international law, have failed to condemn the actions of
terrorists in quite the same terms that they have used for denouncing government

42 Scheinin, above n 3, 584-85.
43 Ibid 585.
44 Ibid 600.
45 International Council on Human Rights Policy, Human Rights After September 11

(2002) 62, 46 < http://www.ichrp.org/files/reports/29/118_report-en.pdf>. See also
H Jilani, 'Reinforcing the Frontlines of Freedom in a Climate of Retreat from Human
Rights Commitments' in Carter Center, Human Rights Defenders on the Frontlines of
Freedom: Protecting Human Rights in the Context of the War on Terror (2004) 26
<http://www.cartercenter.org/documents/1682.pdf>.

46 See comments in Carter Center, above n 45, especially 3, 56, 70, 81; and examples in
Commonwealth Human Rights Initiative, Silencing the Defenders: Human Rights
Defenders in the Commonwealth (2009) http://www.humanrightsinitiative.org/
publications/chogm/chogm_2009/silencing the defenders chogm 2009_report.pdf>.

47 Center for Human Rights and Global Justice, A Decade Lost: Locating Gender in the
U.S. Counter-Terrorism (2011) <http://www.chrgj.org/projects/docs/locatinggender
.pdf>.

48 Hoffman, above n 1, 953.
49 Ibid.
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responses. 50 Consequently, activists may risk losing relevance unless they
acknowledge the challenges faced by governments. 5 1

This brief overview paints a very dim picture of the protection of international
human rights since 2001, but the question remains whether the last ten years have
been appreciably worse for the legal recognition of human rights than previous
decades. Moyn's work would suggest that the legal protection of human rights faced
many challenges in the decades after the adoption of the UDHR. In terms of the
decade since 2001, the establishment of new institutions has been accompanied by
the adoption and entry into force of a number of human rights treaties, 52 including
one devoted to the prohibition on torture. 53 The Security Council has passed
resolutions exhorting states to comply with international human rights and
international humanitarian law, 54 although earlier Security Council resolutions
responding to the terrorist attacks in United States failed to mention human rights
law.55 There have also been a number of robust legal challenges based on human
rights or international humanitarian law principles (not all successful) to the actions
of governments in pursuance of the war on terror. 56 This legal response

50 See International Council on Human Rights Policy, above n 4, 9-10.
51 W F Shultz, Tainted Legacy: 9/11 and the Ruin of Human Rights (2003) 173, 178.
52 Optional Protocol to the Convention on the Rights of the Child on the Involvement of

Children in Armed Conflict, opened for signature 25 May 2000, 2173 UNTS 222
(entered into force 12 February 2002); International Convention on the Protection of
the Rights of All Migrant Workers and Members of their Families, opened for
signature 18 December 1990, 2220 UNTS 3 (entered into force 1 July 2003); Optional
Protocol to the Convention on the Rights of the Child on the Sale of Children, Child
Prostitution and Child Pornography, opened for signature 25 May 2000, 2171 UNTS
227 (entered into force 18 January 2002); Convention on the Rights of Persons with
Disabilities, opened for signature 30 March 2007, 2515 UNTS 3 (entered into force 3
May 2008); Optional Protocol to the Convention on the Rights of Persons with
Disabilities, opened for signature 30 March 2007 UN Doc A/61/611 (entered into
force 3 May 2008); International Convention for the Protection of Persons from
Enforced Disappearance, opened for signature 6 February 2007 UN Doc A/61/488
(entered into force 23 December 2010); Optional Protocol to the International
Covenant on Economic, Social and Cultural Rights, opened for signature 24
September 2009 UN Doc A/63/435 (not yet in force).

53 Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, opened for signature 4 February 2003, 2375
UNTS 237 (entered into force 22 June 2006).

54 For example, SC Res 1456, UN SCOR, 4 68 8th mtg, UN Doc S/RES/1456 (20 January
2003).

55 See SC Res 1390 UN SCOR, 4 4 52nd mtg, UN DOC S/RES/1390 (16 January 2002);
SC Res 1455, UN SCOR, 4 68 6th mtg, UN DOC S/RES/1455 (17 January 2003).

56 For example, Hamdan v Rumsfeld, 548 US 557 (2006); R (Gentle and another) v
Prime Minister [2008] 2 WLR 879; R (Abbasi) v Secretary of State for Foreign and
Commonwealth Affairs [2003] UKHRR 76; Guantanamo Bay Precautionary Measures
Communication of March 12, 2002 from IACHR President Juan E. Mendez to US
Secretary of State Colin Powell (2004) 11 IHRR 1037; Al-Skeini and Others v United
Kingdom [2011] ECHR 1093 (7 July 2011); Al-Jedda v United Kingdom [2011]
ECHR 1092 (7 July 2011); Ameziane v United States, PM 211/08, Inter-Am. C.H.R.,
OEA/Ser.L/V/II.134, doc. 5 rev. 1, Ch. III, [37] (2008). This last case was recently
held to be admissible by the Inter-American Commission on Human Rights: see
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demonstrates the willingness of the human rights movement to resort to existing
principles and avenues of enforcement to challenge alleged violations. In this
context it could be argued that, rather than heralding the end of international human
rights law as we know it, the events of 2001 and their aftermath highlighted the
relevance of the legal principles in combating alleged violations.

(b) Australia and international human rights law
The history of the adoption and implementation of international human rights law in
Australia is fraught with paradoxes. The Commonwealth Constitution contains few
specific rights protections 57 and, following the Federal Government's response to
the National Consultation on Human Rights, it is clear that there is no prospect of a
Charter of Rights being implemented at the federal level in the near future. 58

Despite these lacunae, Australia actively participates in international processes and
institutions for rights protection and has ratified the major human rights treaties. 59

Australia has also been willing to subject itself to some international procedures,
including the individual petition procedure under the International Covenant for
Civil and Political Rights, although the response to the views of the Human Rights
Committee has not always been enthusiastic.60 In this respect, Australia's attitude to
international human rights law has been described as 'Janus-faced' 61 _ while
successive governments have been willing to be bound by international instruments,
there is less enthusiasm when it comes to transposing all of the obligations
contained in these treaties into domestic law. 62

In the early years of the UN, Australia was actively involved in the drafting of
the UDHR with HV Evatt proposing the establishment of an International Court of
Human Rights to enforce compliance with the Declaration. 63 Despite this proposal,
Australia's initial enthusiasm for the UN as a body to consider human rights
violations has been described as a 'short-lived affair'.64 Annemarie Devereux, in

Ameziane v United States, Admissibility Report 17/12, Petition-900-08, Inter-Am.
C.H.R., OEA/Ser.L/V/ll.144, doc. 21 (2012).

57 For a critical review of Australia's express and implied constitutional rights, see A
Stone, 'Australia's Constitutional Rights and the Problem of Interpretive
Disagreement' (2005) 27 Sydney Law Review 29.

58 See n 69 and accompanying text.
59 Australia is a party to the International Covenant on Civil and Political Rights,

International Covenant on Economic, Social and Cultural Rights, Convention on the
Rights of the Child, Convention Against Torture, Convention on the Elimination of
All Forms of Racial Discrimination, Convention on the Elimination of All Forms of
Discrimination against Women, and Convention on the Rights of Persons with
Disabilities.

60 See S Joseph, 'The Howard Government's Record of Engagement with the
International Human Rights System' (2008) 27 Aust YBIL 45, 49-53.

61 H Charlesworth, Writing in Rights: Australia and the Protection of Human Rights
(2002) 56.

62 Ibid. Charlesworth notes that Australia has implemented obligations in relation to non-
discrimination on the grounds of race and sex, however, such implementation is
incomplete and subject to legislative amendment.

63 See discussion in A Devereux, Australia and the Birth of the International Bill of
Human Rights 1946-1966 (2005) 180-82.

64 Ibid 231.
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her study of Australia's human rights policies during the drafting of the
International Bill of Rights points to fluctuations in Australia's approach to human
rights in the 20 years after 1946 and a lack of consensus in Australia's
understanding of the values that constitute human rights. 65 For example, while
Australia was initially at 'the forefront of efforts to recognise and protect social
rights on an equal basis with civil and political rights', 66 over the years this support
flagged and was replaced by a desire to view the two sets of rights separately. 67

Furthermore, while Australia forcefully supported efforts to require states to
recognise rights in their fundamental laws, once more this stance 'was not long-
lived', not least due to the difficulties that Australia faced in amending its own
Constitution. 68 Australia's lack of enthusiasm for entrenching human rights in these
early years was replayed in 2010 when the Rudd Government rejected a
recommendation in the report of the National Human Rights Consultation that
Australia should adopt a federal human rights Act. 69 These events demonstrate that
it cannot be assumed that Australia has always held a consistent attitude to the
implementation of all aspects of international human rights law, either prior to or
after 2001.

When considering Australia's human rights record post-2001, concerns have
been raised about anti-terrorism legislation and the use of control orders, 70 the
mandatory detention of asylum seekers, 7 1 the excision of islands from Australia's
migration zone, 72 offshore processing of refugee applicants, 73 and the Howard
Government's response to the trial of David Hicks before a US Military
Commission.74 In relation to this last example, the report of the independent
observer for the Law Council of Australia at David Hicks' trial directly linked the
Australian Government's support for the Hicks' trial before the flawed Military
Commission process to the 'fundamental premise that since 11 September 2001, a

65 Ibid 7.
66 Ibid 30.
67 Ibid 57.
68 lbid 147.
69 Attomey-General's Department, Australia's Human Rights Framework (2010) 1

<http://www.ag.gov.au/>. The recommendation is located in National Human Rights
Consultation, National Human Rights Consultation Report (2009) xxxiv
<http://www.humanrightsconsultation.gov.auL/Report/Documents/NHRC Report.pdf>.

70 Australian Human Rights Commission, A Human Rights Guide to Australia's
Counter-Terrorism Laws (2008) 4-5 <http://humanrights.gov.au/pdf/legal/
publications/counter terrorism.pdf>; Australian Lawyers for Human Rights,
Submission to the International Commission of Jurists Eminent Jurists' Panel:
Terrorism, Counter-Terrorism and Human Rights (2006) <www.alhr.asn.au>.

71 Human Rights and Equal Opportunity Commission, A Last Resort? The National
Inquiry into Children in Immigration Detention (2004) <http://humanrights.gov.au/>.

72 M Foster and J Pobjoy, 'A Failed Case of Legal Exceptionalism? Refugee Status
Determination in Australia's 'Excised' Territory' (2011) 23 International Journal of
Refugee Law 583.

73 Australian Human Rights Commission, Immigration Detention and Offshore
Processing on Christmas Island (2009) <http://humanrights.gov.au/>.

74 L Lasry, The United States v David Matthew Hicks - Final Report of the Independent
Observer for the Law Council of Australia, Guantanamo Bay, Cuba (2011) 4
<http://www.lawcouncil.asn.au/>.
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different and diminished criminal justice paradigm is necessary to deal with
international terrorism' and the 'nonsensical' and 'dangerous' belief that individual
rights 'can be compromised whenever the Executive of a Government considers it
necessary.' 7 5 Nonetheless, not all actions can be directly attributed to the events of
2001. In the field of refugee law, while legislation excising certain islands from the
migration zone and enabling the offshore processing of refugee applicants ('the
Pacific solution') can be ascribed to the arrival of the MIV Tampa, mandatory
detention has been part of Australian policy since 1992. One of the most
controversial parts of this policy, the mandatory detention of children, was in place
well before September 2001.76 In relation to Australia's legislative and executive
actions directly responding to the events of September 11, including the enactment
of counterterrorism legislation, the government's reaction was not radically
different to past responses to threats to national security. In this respect Devereux
draws parallels between Australia's legislative response to threats to national
security post-2001 and its willingness to countenance measures restricting rights in
order to combat the threat of communism in the 1950s.7 7 While the threat was
different, the response was similar.

Finally, many issues with consequences for Australia's approach to international
human rights law in the last decade cannot be attributed to the events of August and
September 2001. Two issues stand out in this respect: the Howard Government's
reaction to criticisms made by UN treaty bodies and the position of indigenous
Australians. Following negative comments by the Committee on the Elimination of
Racial Discrimination in 2000 regarding some aspects of Australia's laws, the
Foreign Minister, Alexander Downer, announced that 'the Government was
appalled at the blatantly political and partisan approach taken by the ... Committee'
and would review its relations with the UN committee system.78 After this outburst,
Australia failed to address concerns raised by UN human rights committees in their
Concluding Observations on various reports submitted by Australia during the last
decade. 79 Although reform of the committee system was considered necessary,
Sarah Joseph writes that the level of the Australian government's response was
unjustified.8 0 In relation to indigenous rights, much has been written about the
application of international human rights law to indigenous Australians, not least in
relation to the Intervention in the Northern Territory and the suspension of the
Racial Discrimination Act 1975 (Cth). There is no doubt of the importance of these
issues and their enduring nature. But for the purposes of this article, it is relevant to
note that indigenous rights issues have engaged the attention of human rights
lawyers in Australia for many years and such issues (including the Intervention in

75 Ibid.
76 For an historical perspective on Australia's response to refugees see K Neumann,

'Providing a "home for the oppressed"? Historical Perspectives on Australian
Responses to Refugees' (2003) 9 Australian Journal of Human Rights 14.

77 Devereux, above n 63, 243.
78 Minister for Foreign Affairs (Cth) 'Government to Review UN Treaty Committees',

(Media Release, 30 March 2000)) <http://www.foreignminister.gov.au/releases
/2000/fa0242000.html>

79 See discussion in Joseph, above n 60, 58.
80 Ibid 56.
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the Northern Territory, the initial failure to vote for the adoption of the UN
Declaration on the Rights of Indigenous Peoples, the report of the national enquiry
into the stolen children, and mandatory sentencing) are unrelated to the events of
2001 and the government's response to those events. 8 1 While it may be tempting to
connect all government actions with potentially adverse consequences for human
rights to the events of 2001 and their aftermath (particularly in an article which asks
the question whether the events of 2001 changed the world of human rights law),
this would be to overstate the impact of those events.

Contrary to the rather negative picture of the application of international human
rights law in Australia painted above, it is important to recognise that there has been
substantial progress in a number of areas in the last decade. One state and one
territory have enacted human rights legislation, 82 Australia ratified the Convention
on the Rights of Persons with Disabilities, an apology to the Stolen Generation was
given in the Federal Parliament, and a wide-ranging consultation on human rights
was held 83 (although some lawyers may have wished for a different response from
the government to the recommendations contained in the national consultation's
report). In addition, the courts have proved robust in response to Commonwealth
arguments that it was inappropriate for the judiciary to consider executive actions
arising from the detention of two Australians in Guantinamo Bay. 84 Although
Australia's anti-terrorism legislation has been criticised by human rights advocates,
by adopting legislation to counter the threat of a terrorist attack in Australia, the
Federal Government was fulfilling its responsibilities under international human
rights law to protect the lives of its citizens. 85 A High Court challenge to the
constitutionality of aspects of the counterterrorism legislation was unsuccessful, 86

but the fact that such a challenge was brought demonstrates the willingness to use
legal avenues to challenge post-September 11 legislative measures (even if such
challenges were not brought on the basis of human rights law principles in
Australia).87

This very brief examination of international human rights law in Australia
demonstrates that it is difficult to definitively conclude that the events of September

81 For a discussion linking Australia's approach to anti-terrorism laws with the
curtailment of indigenous rights in the past see M Davis and N Watson, "'It's the same
old song": Draconian Counter-Terrorism laws and the D6jA vu of Indigenous
Australians' (2006) 5 Borderlands e-journal.

82 Human Rights Act 2004 (ACT); Charter of Human Rights and Responsibilities Act
2006 (Vic).

83 National Human Rights Consultation above n 69.
84 In two cases the Federal Court and the Full Court of the Federal Court rejected the

Commonwealth's argument that the Act of State doctrine prevented the courts
considering matters involving Hicks (in relation to his detention in Guantinamo Bay)
and Habib (concerning allegations that officers of the Commonwealth had aided,
abetted and counselled treatment which would amount to a criminal offence under the
Crimes (Torture) Act 1988 (Cth)). See Hicks v Ruddock (2007) 156 FCR 574; Habib v
Commonwealth (2010) 183 FCR 62.

85 H Duffy, The 'War on Terror' and the Framework ofInternational Law (2005) 304.
86 Thomas v Mobray [2007] HCA 33.
87 For a discussion of human rights principles in this context see judgment of Kirby J,

Thomas v Mobray [2007] HCA 33, especially [379]-[382].
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11 and their aftermath significantly impeded the implementation of international
human rights law in Australia as a whole. Much progress has been attained in the
last decade, however, there have also been significant challenges. Some policies
subjected to critical comment by human rights lawyers, including Australia's
response to the comments by the Committee on the Elimination of Racial
Discrimination and the presence of children in immigration detention centres arose
from circumstances predating the war on terror. Other legislative actions can be
directly traced to Australia's response to either the arrival of the M/V Tampa or the
attacks on the United States. Much of the decade was dominated by the Howard
government (in power until 2007), a government whose record was not 'rated
highly' when engaging with the international human rights system, although
progress was made in some areas.88 Leaving aside policies which can be directly
attributed to the arrival of the MN Tampa and the terrorist attacks on the United
States, the question remains whether Australia's record would have been any
different. By returning to Devereux's study of Australian policies between 1946 and
1966, it is possible to demonstrate many similarities between Australia's approach
to human rights law in the decade post-2001 with actions and policies in prior
decades.

III. Scholarship on Human Rights Law
This overview of some developments in international human rights law and its
application in Australia has suggested that the events of 2001 have not resulted in
an end to the human rights era. It also demonstrates that it may be wrong to suggest
that there was a halcyon 'human rights era' prior to 2001, which was superseded or
obliterated by the war on terror. In order to further assess the impact of the events
of 2001 on human rights law, this article will now turn to human rights scholarship,
particularly legal scholarship. It is based on the premise that if the events of 2001
had a significant impact on international human rights law then we would expect to
see a concomitant change in literature in this field. This change could be
represented in a number of ways, but most notably through an increase in
scholarship that can be directly traced to either the consequences of the terrorist
attacks on September 11 or the arrival of the M/V Tampa in Australia. In order to
identify such scholarship this article will concentrate on five issues: the prohibition
on torture, liberty and security of the person and detention practices, the application
of human rights law to non-state actors (for example, terrorist organisations), the
relationship between human rights law and international humanitarian law, and the
extraterritorial application of human rights law. The inclusion of the last two issues
relates to the deployment of troops in Afghanistan (and Iraq) post-September 2001
and subsequent debates concerning the application of human rights law in armed
conflict and the intersection of human rights law with international humanitarian
law. Other relevant scholarship includes discussions of national security and

88 Joseph, above n 60, 67.
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terrorism in the context of human rights principles, refugee law and practice in
Australia, and discrimination on the basis of race and religion. 89

(a) General comments on legal scholarship
A survey of legal monographs and edited collections published since 2001 reveals
that there has been a plethora of books and book chapters devoted to the topics of
counterterrorism measures and human rights 90 and the prohibition on torture.9 1 The
relationship between international humanitarian law and human rights law during
armed conflict and occupation, 92 and the extraterritorial application of international
human rights law 93 have also been the subjects of book-length studies published in
the last decade. In relation to the literature on terrorism and international human
rights law specifically, many writers highlight two points: that terrorism is not a new
challenge for international law, and second, that terrorism is a crime that nations
have legitimate security goals in eradicating in order to protect their citizens.
Nonetheless, when discussing the impact of September 11 on international human
rights law, much of the literature concentrates on alleged violations committed by
governments, including Western governments, in the fight against terrorism and the
human rights implications of counterterrorism legislation. When reading human
rights scholarship published post-September 11, Kenneth Cmiel's comment in his

89 Articles in this last group may include those debating issues such as racial profiling at
the point of immigration.

90 For example, Duffy, above n 85; P V Kessing, 'Terrorism and Human Rights' in
S Lagoutte, H Sano and P Scharff Smith (eds), Human Rights in Turmoil: Facing
Threats, Consolidating Achievements (2007) 133; 'Part IV- Human Rights and
Terrorism: Is a Trade-off Necessary' in A Lynch, E MacDonald, G Williams (eds),
Law and Liberty in the War on Terror (2007); N LaViolette and C Forcese (eds), The
Human Rights of Anti-Terrorism (2008); C Gearty, Essays on Human Rights and
Terrorism: Comparative Approaches to Civil Liberties in Asia, the EU and North
America (2008); E Massimino, 'Fighting from Strength: Human Rights and the
Challenge of Terrorism' in W F Schulz (ed), The Future of Human Rights: US Policy
for a New Era (2008) 23; A Sambei, A Du Plessis and M Polaine, Counter-Terrorism
Law and Practice: An International Handbook (2009); Conte, above n 4;
M L Volcansek and J F Stack Jr (eds), Courts and Terrorism: Nine Nations Balance
Rights and Security (2011).

91 K J Greenberg and J L Dratel (eds), The Torture Papers: The Road to Abu Ghraib
(2005); J Szwarc, Perspectives on Torture: The Law, the Effects, the Debate (2007);
S Joseph, 'Torture: What it is, Will it Work and Can it be Justified?' in A Lynch,
E MacDonald, G Williams (eds), Law and Liberty in the War on Terror (2007);
P Sands, Torture Team: Deception, Cruelty and the Compromise of Law (2008);
N Rodley and M Pollard, The Treatment of Prisoners Under International Law
(2009).

92 For example, 0 Ben-Naftali (ed), International Humanitarian Law and International
Human Rights Law (2011); R Arnold and N Qu nivet (eds), International
Humanitarian Law and International Human Rights Law: Towards a New Merger in
International Law (2008); R Provost, International Human Rights Law and
Humanitarian Law (2002).

93 F Coomans and M T Kamminga (eds), Extraterritorial Application of Human Rights
Treaties (2004); M Gibney and S Skogly (eds), Universal Human Rights and
Extraterritorial Obligations (2010); M Milanovid, Extraterritorial Application of
Human Rights Treaties: Law, Principles, and Policy (2011).
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2004 analysis of such literature appears apt: '[t]he optimism that underscored so
much of the 1990s writing now appears to be past'. 94 However, Cmeil underlines
that this is not the first time that this has occurred, citing the 1950s as a period when
the advent of the Cold War and decolonisation 'stopped the nascent drive for
international human rights law in its tracks for the next fifty years'. 9 5 Events in the
past have diminished human rights activism and the optimism displayed in
scholarship in this field, and yet enthusiasm for human rights has re-emerged.

(b) An analysis of five human rights journals
As well as these book-length studies, many other reports and articles have debated
the human rights issues relevant to this study. Rather than list this voluminous
literature, the remainder of this discussion on human rights scholarship post-2001
will concentrate op articles appearing in five specialist human rights journals. The
aim is to determine whether the events of September 11 (and in the case of
Australia, the arrival of the MN Tampa) have influenced this scholarship to the
extent that these events, and the associated legal issues resulting from those events
identified above, dominate over other human rights problems featuring in these
journals. The five journals chosen for study are the Australian Journal of Human
Rights, the Human Rights Law Review, the Harvard Human Rights Journal, the
South African Journal on Human Rights and the Human Rights Quarterly. It is
acknowledged that these publications only represent five journals out of the many
human rights publications in existence and that human rights scholars and activists
may publish elsewhere (in generalist journals or in specific international law
journals) on international human rights law. These journals have been chosen on the
basis that they provide a sample across four continents and include law reviews as
well as journals with an interdisciplinary focus. Therefore, they should provide a
snapshot of the extent to which scholarship may have changed as a result of the
events of 2001. Apart from the Human Rights Law Review (which commenced
publication in the United Kingdom in 2001), this analysis will concentrate on a 16-
year period (1995-20 10) to determine whether the events of 2001 have significantly
changed the content of these journals. 9 6

As a starting point, the terrorist attacks in the United States, and the
consequences of those attacks, did not significantly affect the scholarship published
in the Australian Journal of Human Rights between 1995 and 2010. Prior to 2002,
the journal contained pieces analysing a variety of themes, including refugees, 97

94 K Cmiel, 'The Recent History of Human Rights' (2004) 109 American Historical
Review 117, 135.

95 Ibid.
96 In the 16-year period under review approximately 1568 articles, comments, case notes

and current developments were published in the five journals (for ease of reference
these are referred to generically as 'articles' in this study). Between 2002 and 2010,
approximately 950 articles were published in the five journals. This analysis excludes
book reviews, compilations of statistics from courts or general overviews of case law
from international or regional courts.

97 N Poynder, 'The Incommunicado Detention of Boat People: A Recent Development in
Australia's Refugee Policy' (1997) 3(2) Australian Journal of Human Rights 53;
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children's rights 98 and indigenous rights.9 9 Contributions tended to concentrate on
the application of human rights in Australia, although articles also covered issues
arising in other countries.10 0 In terms of the five issues of interest to this study, in
the 16-year period under review one substantial article dealt with torture (in the
context of non-refoulement) 101 and one journal issue was devoted to discussing
human rights in the administration of justice, including detention. 102 However, both
were published prior to 2001 and therefore their contents are unrelated to the human
rights implications of the war on terror. After 2002, one article in the Australian
Journal of Human Rights dealt with David Hicks (in relation to his application for
UK nationality)103 and two articles discussed Australia's response to the attacks in
the US and federal anti-terrorism legislation in the context of the debate concerning
a bill of rights. 104 Authors writing on non-state actors and international human
rights law concentrated on corporate responsibility for human rights violations, 105

with no attention being devoted to the potential responsibility of other non-state
actors (for example, armed opposition groups and terrorist organisations). Despite
the fact that Australian troops were deployed in both Afghanistan and Iraq, the
application of human rights law in armed conflict and the relationship between
international humanitarian law and human rights law did not receive any attention in
this journal. Thus, apart from three contributions, the tables of contents of the

S Taylor, 'Should Unauthorised Arrivals in Australia have Free Access to Advice and
Assistance' (2000) 6(1) Australian Journal of Human Rights 34.

98 For example, see articles in the following special issue: (1996) 2(2) Australian Journal
of Human Rights; M Jones, 'Myths and Facts Concerning the Convention on the
Rights of the Child in Australia' (1999) 5(2) Australian Journal of Human Rights 126.

99 For example, D Miller, 'Knowing Your Rights: Implications of the Critical Legal
Studies Critique of Rights For Indigenous Australians' (1991) 5(1) Australian Journal
of Human Rights 48; G Nettheim, 'Reconciliation: Challenges for Australian Law'
(2001) 7(1) Australian Journal of Human Rights 47; A Cody, 'Williams v The
Minister, Aboriginal Land Rights Act 1983' (2001) 7(1) Australian Journal of Human
Rights 155.

100 For example, K Sangster, 'Truth Commissions: The Usefulness of Truth-telling'
(1999) 5(1) Australian Journal of Human Rights 136; K Keith, 'International
Humanitarian Fact-finding Commission: Its Potential (1999) 5(2) Australian Journal
of Human Rights 101; S Bouwhuis, 'Kosovo: The Legality of Intervention?' (2000)
6(2) Australian Journal ofHuman Rights 57.

101 J Kinslor, 'Non-Refoulement and Torture: The Adequacy of Australia's Laws and
Practices in Safeguarding Asylum-seekers From Torture' (2000) 6(2) Australian
Journal of Human Rights 161. In 2011 (outside the 16-year period of review) another
article on torture appeared in this journal: S Tully 'Sharpening the Blade: A New Law
on Torture for Australia?' (2011) 17(1) Australian Journal ofHuman Rights 1.

102 See articles published in (1997) 3(2) Australian Journal of Human Rights.
103 N Klein and L Barry, 'A Human Rights Perspective on Diplomatic Protection: David

Hicks and his Dual Nationality' (2007) 13(1) Australian Journal ofHuman Rights 1.
104 R McClelland, 'How is a Bill of Rights Relevant Today?' (2003) 9(1) Australian

Journal of Human Rights 11; G Williams, 'National Security, Terrorism and Bills of
Rights' (2003) 9(1) Australian Journal ofHuman Rights 263.

105 For example, J Clough, 'Not-so Innocents Abroad: Corporate Criminal Liability for
Human Rights Abuses' (2005) 11(1) Australian Journal of Human Rights 1; A
McBeth and S Joseph, 'Same Words, Different Language: Corporate Perceptions of
Human Rights Responsibilities' (2005) 11(2) Australian Journal ofHuman Rights 95.
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Australian Journal of Human Rights leave a reader with the overwhelming
impression that the application of international human rights law in Australia has
not been seriously affected by the terrorist attacks of September 11 or Australia's
response to those attacks.

However, the same comment is not apt to describe scholarship following the
arrival of the M/V Tampa. As indicated above, prior to 2002 the position of
refugees in Australia was discussed in the Australian Journal of Human Rights.
After this date the rights of refugees and associated issues again featured strongly,
with a special issue in 2002 devoted to papers from a 2001 conference to
commemorate the fiftieth anniversary of the Refugee Convention. Although articles
in this special edition cover a range of refugee issues, specific contributions dealt
with the compatibility of Australia's response to the arrival of the M/V Tampa with
its obligations under the Refugee Convention and questioned Australia's concept of
national borders. 10 6 In subsequent years, Australia's policies on refugees, including
the excision of Christmas Island from Australia's migration zone and the human
rights implications of the psycho-social harm caused by Temporary Protection
Visas have received attention. 10 7 Symposia in both 2004 and 2006 featured articles
on refugee issues, including detention and citizenship. 10 8 These articles (25 in total,
or approximately 20 per cent of the contributions published between 2002 and
2010) constitute a strong body of literature critiquing Australia's policies and
legislation with respect to refugees, demonstrating the significance of the arrival of
the MN Tampa (and refugee law more generally) to the application of human rights
law in Australia. It is also important to put this literature in context - in 2002 and
subsequent years, authors dealt with a range of other topics, including the domestic
implementation of human rights, 109 health and human rights 10 and the rights of
disabled persons. 1 11 Thus, the large number of articles in the Australian Journal

106 F Feld, 'The Tampa Case: Seeking Refuge in Domestic Law' (2002) 8(1) Australian
Journal of Human Rights 157; J Stratton and S McCann, 'Staring into the Abyss:
Confronting the Absence of Decency in Australian Refugee Law and Policy
Development' (2002) 8(1) Australian Journal of Human Rights 141; S M Tasc6n,
'Refugees and Asylum-seekers in Australia: Border-crossers of the Postcolonial
Imaginary' (2002) 8(1) Australian Journal of Human Rights 125.

107 E Della Torre, 'A Discussion of the Recent Excision of Christmas Island From
Australia's Migration Zone in the Light of Australia's International Refugee
Obligation of Non-refoulement' (2003) 9(2) Australian Journal of Human Rights 123;
S Taylor, 'The Human Rights Implications of the Psycho-Social Harm Caused by
Australia's Temporary Protection Regime' (2005) 11(1) Australian Journal of Human
Rights 233.

108 See (2004) 10(1) Australian Journal of Human Rights; (2006) 12(1) Australian
Journal ofHuman Rights.

109 See special edition: A Bill of Rights for Australia? (2003) 9(1) Australian Journal of
Human Rights.

110 For example, D Tarantola, A Byrnes, M Johnson, L Kemp, A B Zwi and S Gruskin,
'Human Rights, Health and Development' (2007) 13(2) Australian Journal of Human
Rights 1; L Hallgath and D Tarantola, 'A Rights-Based Approach to the Assessment of
Global Health Initiatives' (2007) 13(2) Australian Journal of Human Rights 157.

I K Soldatic and B Pini 'The three Ds of welfare reform: disability, disgust and
deservingness' (2009) 15(1) Australian Journal of Human Rights 77; R Sahlin,
'Legislating Discrimination Protection for Persons with Disabilities in Australia and
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published after 2002 on the consequences of Australia's executive and legislative
responses to arrivals by boat 112 were accompanied by the discussion of other
human rights issues relevant to Australia.

Returning to the terrorist attacks on September 11 and the subsequent war on
terror: how does the lack of discussion of these events and their consequences in the
Australian Journal of Human Rights compare with the situation in journals
published overseas? Certainly we would expect to find the greatest number of
contributions in United States and United Kingdom publications on the basis that
both countries have been particularly affected by terrorist events. In the United
Kingdom, the Human Rights Law Review reflects these concerns with authors
discussing the extra-territorial scope of human rights treaties, 113 detention at
Guantdnamo Bay, 114 the Security Council's and the United Kingdom's anti-terrorist
measures, 115 the prohibition on torture and the practice of extraordinary
rendition, 116 and the abuse of detainees. 117 However, not all contributions covering
issues such as torture necessarily dealt with circumstances related to the war on
terror. 118 While articles discussing issues relevant to the September 11 attacks do

Sweden: A Comparative Analysis' (2007) 13(2) Australian Journal of Human Rights
209; F Gibson, 'Article 13 of the Convention on the Rights of Persons with
Disabilities - A Right to Legal Aid?' (2010) 15(2) Australian Journal of Human
Rights 123.

112 The significance of Australia's response to the arrival of the MN Tampa is reinforced
by the fact that the only article focussing on Australia in the Human Rights Quarterly
between 2002 and 2010 is on the Tampa: see Celicia Bailliet, 'The Tampa Case and
its Impact on Burden Sharing at Sea' (2003) 25 Human Rights Quarterly 741.

113 See M Milanovid, 'From Compromise to Principle: Clarifying the Concept of State
Jurisdiction in Human Rights Treaties' (2008) 3 Human Rights Law Review 411; H
King, 'The Extraterritorial Human Rights Obligations of States' (2009) 9 Human
Rights Law Review 521.

114 R Murphy, 'Prisoner of War Status and the Question of the Guantdnamo Bay
Detainees (2003) 3 Human Rights Law Review' 257; M Happold, 'The Detention of
Al-Qaeda Suspects at Guantanamo Bay: United Kingdom Perspectives' (2004) 4
Human Rights Law Review 57; B D Tittmore, 'Guantanamo Bay and the Precautionary
Measures of the Inter-American Commission on Human Rights: A Case for
International Oversight in the Struggle Against Terrorism' (2006) 6 Human Rights
Law Review 203; D Jenkins, 'Habeas Corpus and Extraterritorial Jurisdiction after
Boumediene: Towards a Doctrine of "Effective Control" in the United States' (2009) 2
Human Rights Law Review 306.

115 E J Flynn, 'The Security Council's Counter-Terrorism Committee and Human Rights'
(2007) 2 Human Rights Law Review 371; H Keller and A Fischer, 'The UN Anti-terror
Sanctions Regime Under Pressure' (2009) 2 Human Rights Law Review 257; S Shah,
'The UK's Anti-Terror Legislation and the House of Lords: The First Skirmish' (2005)
5 Human Rights Law Review 403; S Shah, 'The UK's Anti-Terror Legislation and the
House of Lords: The Battle Continues' (2006) 6 Human Rights Law Review 416.

116 S Joseph, 'Rendering Terrorists and the Convention Against Torture' (2005) 5 Human
Rights Law Review 339; T Poole, 'Recent Developments in the "War on Terrorism" in
Canada' (2007) 3 Human Rights Law Review 633.

117 N Whitty, 'Soldier Photography of Detainee Abuse in Iraq: Digital Technology,
Human Rights and the Death of Baha Mousa' (2010) 10 Human Rights Law Review
689.

118 For example, M Happold, 'Bankovic v Belgium and the Territorial Scope of the
European Convention on Human Rights' (2003) 3 Human Rights Law Review 77;

32



International Human Rights Law and the Events of 2001

not represent the majority of pieces published in the first ten years of the Review's
existence, they certainly constitute a substantial contribution.

On the other side of the Atlantic, unsurprisingly, in the ten-year period post-
2001 the two journals published in the United States, the Harvard Human Rights
Journal and the Human Rights Quarterly, included a number of contributions

discussing human rights and terrorism, national security and counterterrorism
efforts, 1l9 extraordinary rendition, 120 discrimination against Muslim minorities, 12 1

and detention in the war on terror. 122 Prior to 2002, there were very few
contributions on the law relating to either detention or torture in either journal. In
the period 1995 to 2001 one substantive article in the Harvard Human Rights
Journal dealt with the Convention against Torture (with only one paragraph in that
article devoted to the topic, 'Torture within the United States')12 3 and one article in

M D Evans and C Haenni-Dale, 'Preventing Torture? The Development of the
Optional Protocol to the UN Convention Against Torture' (2004) 4 Human Rights
Law Review 19.

119 M Robinson, 'Making Human Rights Matter: Eleanor Roosevelt's Time Has Come'
(2003) 16 Harvard Human Rights Journal 1; J Shattuck, 'Religion, Rights, and
Terrorism' (2003) 16 Harvard Human Rights Journal 183; W W Burke-White,
'Human Rights and National Security: The Strategic Connection' (2004) 17 Harvard
Human Rights Journal 249; Hoffman, above n 1; R Foot, 'The United Nations,
Counter Terrorism, and Human Rights: Institutional Adaptation and Embedded Ideas'
(2007) 29 Human Rights Quarterly 489.

120 D Weissbrodt and A Bergquist, 'Extraordinary Rendition: A Human Rights Analysis'
(2006) 19 Harvard Human Rights Journal 123. A heated debate also emerged in the
Human Rights Quarterly between Tom Farer and Jean Bethke Elshtain regarding the
war on terrorism and the 'appropriation of human rights' by the left (and right) in the
United States: T Farer, 'Un-just War Against Terrorism and the Struggle to
Appropriate Human Rights' (2008) 30 Human Rights Quarterly 356; J B Elshtain,
'Response to Tom Farer's Un-just War Against Terrorism and the Struggle to
Appropriate Human Rights' (2008) 30 Human Rights Quarterly 758; T Farer, 'Still
Searching for Engagement: A Comment on Professor Jean Bethke Elshtain's Response
to Un-just War Against Terrorism and the Struggle to Appropriate Human Rights'
(2008) 30 Human Rights Quarterly 767.

121 J Rehman, "'War on Terror" and the Future of Muslim Minorities in the United
Kingdom: Dilemmas of Multi-Culturalism in the Aftermath of the London Bombings'
(2007) 29 Human Rights Quarterly 831.

122 A Chirinos, 'Finding the Balance Between Liberty and Security: The Lords' Decision
on Britain's Anti-Terrorism Act' (2005) 18 Harvard Human Rights Journal 265; AM
Suleman, 'Detainee Treatment Act of 2005' (2006) 19 Harvard Human Rights Journal
257; M Nowak, 'What Practices Constitute Torture?: US and UN Standards' (2006)
28 Human Rights Quarterly 809; J Mayerfield, 'Playing by Our Own Rules: How US
Marginalisation of International Human Rights Law Led to Torture' (2007) 20
Harvard Human Rights Journal 89; K Riggs, R Blakely and J Marwaha, 'Prolonged
Mental Harm: The Tortuous Reasoning Behind the New Standard for Psychological
Abuse'(2007) 20 Harvard Human Rights Journal 263; D J R Frakt, 'Closing
Argument at Guantanamo: The Torture of Mohammed Jawad' (2009) 22 Harvard
Human Rights Journal 1.

123 W P Nagan and L Atkins, 'The International Law of Torture: From Universal
Prescription to Effective Application and Enforcement' (2001) 14 Harvard Human
Rights Journal 87.
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the Human Rights Quarterly focussed on detention without trial (in Tanzania). 124

Additionally, an article published prior to 2002, citing a diverse range of state
practice, examined national security (in the context of freedom of expression). 125

The articles published in this earlier period leave the reader with the impression that
these 'types' of violations occurred elsewhere (outside the United States). As was
the case in the Human Rights Law Review, not all the contributions published after
2002 on issues such as torture were 'war on terror' specific in the two US
journals. 126 Nonetheless, contributions in both journals moved from a position
whereby these abuses occur 'elsewhere', to one in which the United States is
intrinsically involved in such violations.

Of the five journals under consideration, the events of September 2001 had the
least impact on the scholarship published in the South African Journal on Human
Rights. Although submissions on terrorism and torture appeared in the period 2002
to 2010,127 such contributions represented a small minority in a publication which
concentrates on issues specific to South Africa. 12 8 Instead, there appears to be a
remarkable consistency between the two periods (1996-2001) and (2002-2010) in
the issues considered pertinent to the protection of human rights in South Africa.
Consequently, in both time periods articles appear on the constitutional protection
of rights and constitutional remedies, 129 property rights, 130 the rights of the

124 C M Peter, 'Incarcerating the Innocent: Preventative Detention in Tanzania' (1997) 19
Human Rights Quarterly 113.

125 S Coliver, 'Commentary to: The Johannesburg Principles on National Security,
Freedom of Expression and Access to Information' (1998) 20 Human Rights Quarterly
12.

126 For example, H Forbes Smith and M Freeman, 'The Mandatory Reporting of Torture
by Detention Center Officials: An Original Proposal' (2005) 27 Human Rights
Quarterly 327; T Kelly, 'The UN Committee Against Torture: Human Rights
Monitoring and the Legal Recognition of Cruelty' (2009) 31 Human Rights Quarterly
777.

127 M Kirby, 'Judicial Review in a Time of Terrorism - Business as Usual' (2006) 22
South African Journal on Human Rights 21; M Du Plessis, 'Removals, Terrorism and
Human Rights - Reflections on Rashid' (2009) 25 South African Journal on Human
Rights 353; L Muntingh and L Fernandez, 'Review of Measures in Place to Effect the
Prevention and Combating of Torture with Specific Reference to Places of Detention
in South Africa' (2008) 24 South African Journal on Human Rights 123; A Cachalia,
'Counter-Terrorism and International Cooperation against Terrorism - An Ellusive
Goal: A Perspective' (2010) 26 South African Journal on Human Rights 510.

128 The South African Journal 'welcomes submissions of interest to a South African
audience': Guide to Contributors, South African Journal on Human Rights.

129 Examples of pre-2002 articles include: J de Ville, 'The Right to Administrative
Justice: An Examination of Section 24 of the Interim Constitution' (1995) 11 South
African Journal on Human Rights 264; R Lyster, 'Mediating Constitutionally
Protected Rights Disputes: Some Caveats and Recommendations' (1996) 12 South
African Journal on Human Rights 230; H S Axam, 'If The Interests of Justice Permit:
Individual Liberty, the Limitations Clause, and the Qualified Constitutional Right to
Bail' (2001) 17 South African Journal on Human Rights 320. Post-2002 articles
include I J Kroeze, 'God's Kingdom in the Law's Republic: Religious Freedom in
South African Constitutional Jurisprudence' (2003) 19 South African Journal on
Human Rights 469; M Swart, 'Left Out in the Cold? Crafting Constitutional Remedies
for the Poorest of the Poor' (2005) 21 South African Journal on Human Rights 215.
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child,131 the promotion and protection of economic and social rights,132 and gay
and lesbian rights. 133 A discussion of fair trial rights in criminal (and civil trials) is
included in articles published in the South African Journal, both before and after
2001, but the post-2001 publications do not take as their focus fair trial rights in the
context of terrorist offences. 134 Furthermore, despite the presence of armed groups
fighting in a number of African states in the relevant time period, as was the case

130 Examples of articles published pre-2002 include A J van der Walt, 'Tradition on Trial:
A Critical Analysis of the Civil-Law Tradition in South African Property Law' (1995)
11 South African Journal on Human Rights 169; R Keightley, 'The Impact of the
Extension of Security of Tenure Act on an Owner's Rights to Vindicate Immovable
Property' (1999) 15 South African Journal on Human Rights 277. Post-2002 articles
include A J Van der Walt, 'Exclusivity of Ownership, Security of Tenure and Eviction
Orders: A Critical Evaluation of Recent Case Law' (2002) 18 South African Journal
on Human Rights 372; H Mostert, 'The Distinction between Deprivations and
Expropriations and the Future of the "Doctrine" of Constructive Expropriations in
South Africa' (2003) 19 South African Journal on Human Rights 167.

131 Examples of articles published pre-2002 include J Sloth-Nielsen, 'Ratification of the
United Nations Convention on the Rights of the Child: Some Implications for South
African Law' (1995) 11 South African Journal on Human Rights 401; J Sloth-Nielsen
and B van Heerden, 'The Child Care Amendment Act: Does it Improve Children's
Rights in South Africa?' (1996) 12 South African Journal on Human Rights 649;
S Pete, 'To Smack or Not to Smack? Should the Law Prohibit South African Parents
from Imposing Corporal Punishment on Their Children' (1998) 14 South African
Journal on Human Rights 430. Post-2002 publications include C Matthias and N Zaal,
'Hearing Only a Faint Echo: Interpreters and Children in Court' (2002) 18 South
African Journal on Human Rights 350; S Rosa and M Dutschke. 'Child Rights at the
Core: The Use of International Law in South African Cases on Children's Socio-
Economic Rights' (2006) 22 South African Journal on Human Rights 224.

132 Examples of articles published pre-20 0 2 include E de Wet, 'Can the Social State
Principle in Germany Guide State Action in South Africa in the Field of Social and
Economic Rights?' (1995) 11 South African Journal on Human Rights 1;
S Lienbenerg, 'The International Covenant on Economic, Social and Cultural Rights
and its Implications for South Africa' (1995) 11 South African Journal on Human
Rights 359; S Lienbenerg, 'The Right to Social Assistance: The Implications of
Grootboom for Policy Reform in South Africa' (2001) 17 South African Journal on
Human Rights 232. Post-2002 articles include D Newman, 'Institutional Monitoring of
Social and Economic Rights: A South African Case Study and a New Research
Agenda' (2003) 19 South African Journal on Human Rights 189; D Bilchitz, 'Towards
a Reasonable Approach to the Minimum Core: Laying the Foundations for Future
Socio-economic Rights Jurisprudence' (2003) 19 South African Journal on Human
Rights 1; special issue: Women and Social and Economic Rights (2009) 25 South
African Journal on Human Rights.

133 For examples of articles published pre-2002 see A Cockrell, 'Rainbow Jurisprudence'
(1996) 12 South African Journal on Human Rights 1; M P Katz, 'Close Encounters of
the Third Kind: Privacy, Equality and the Expression of Homosexual Preference'
(1996) 12 South African Journal on Human Rights 308; articles focusing on same-sex
marriage in (1996) 12 South African Journal on Human Rights. Post-2002 articles
include K Williams, "'I Do" or "We Won't": Legalising Same Sex-Marriage in South
Africa' (2004) 20 South African Journal on Human Rights 32; special issue: Sexuality
and the Law' (2007) 23 South African Journal on Human Rights.

134 For example, J Brickhill, 'The Right to a Fair Civil Trial: The Duties of Lawyers and
Law Students to Act Pro Bono' (2005) 21 South African Journal on Human Rights
293.
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with the Australian Journal on Human Rights, post-2001 discussion of the
application of human rights law to non-state actors was confined to transnational
corporations. 135 This leaves the impression that the events of 2001 were of little
relevance to fundamental human rights problems in South Africa.

(c) Commentary on scholarship in five journals
This survey of articles reveals that of the 950 articles published in the five journals
from 2002 to 2010, approximately' 36 76 (or 8 per cent) dealt directly or indirectly
with the attacks of September 11, the consequences of the war on terror, or in the
case of Australia, refugee issues arising from the arrival of the MN Tampa. If the
25 articles in the Australian Journal of Human Rights on refugee and border
protection issues are removed from this analysis, then the number of articles
published on issues related to the war on terror constituted 5.5 per cent (51 of 925)
of published articles. It is not surprising that the greatest concentration of
scholarship on issues relevant to the war on terror is found in the three journals
published in the United States and the United Kingdom given the impact of terrorist
attacks in those two countries and their involvement in Iraq and Afghanistan. In this
respect, articles on the war on terror constituted approximately 7.6 per cent (45 of
592) articles published in the Human Rights Law Review, the Harvard Human
Rights Journal and the Human Rights Quarterly. On the other hand, only 1.3 per
cent (3 of 235) of the articles published in the South African Journal on Human
Rights between 2002 and 2010 dealt directly or indirectly with the war on terror.
Within this data there are three lacunae in these publications worthy of further
exploration: the lack of articles in the Australian Journal of Human Rights on
issues relevant to the war on terror; the absence of scholarship dealing with the
relationship between international humanitarian law and human rights law; and
finally, the failure to consider the application of human rights law to non-state
actors (apart from corporations).

Although there are only three articles published in the Australian Journal of
Human Rights between 2002 and 2010 dealing with issues arising from the war on
terror, numerous articles discussing Australia's counterterrorism legislation,
including the use of control orders, have appeared in many other Australian law
journals. 137 Very little of this scholarship focuses exclusively on the application of

135 D Mzikenge Chirwa, 'The Long March to Binding Obligations of Transnational
Corporations in International Human Rights Law' (2006) 22 South African Journal on
Human Rights 76.

136 These figures are approximate as they include articles discussing issues arising from
the war on terror, although they may also deal with other situations giving rise to
similar human rights issues. This survey does not seek to distinguish between such
articles in a way that a percentage can be allocated to the discussion of issues arising
from the war on terror as distinct from other circumstances.

137 For example, C Michaelsen, 'International Human Rights on Trial: The United
Kingdom's and Australia's Legal Response to 9/11' (2003) 25 Sydney Law Review
275; S Joseph, 'Australian Counter-Terrorism Legislation and the International Human
Rights Framework' (2004) 27 University of New South Wales Law Journal 428; J von
Doussa, 'Reconciling Human Rights and Counter-Terrorism: A Crucial Challenge'
(2006) 13 James Cook University Law Review 104; P Fairall and W Lacey,
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international human rights law in Australia. 13 8 Instead, much of the discussion takes
one (or both) of two approaches: first, it analyses the compatibility of Australia's
legislative response with constitutional or administrative law (with human rights law
being a secondary analytical method); and second, it contrasts Australian legislative
or judicial responses to responses in countries with bills of rights, such as the
United Kingdom or Canada. 139 The lack of contributions in the Australian Journal
ofHuman Rights on Australia's response to the war on terror may be explained by a
number of different factors, not least the publication priorities of particular scholars.
But it could also be due to the fact that the lack of legally enforceable human rights
principles in Australia has meant that discussion of international human rights law
in this context is necessarily secondary to the dominant constitutional law model. In
such circumstances it may not be surprising that literature in this field has not been
published in a journal exclusively devoted to human rights. 140

The second absence in the five journals is the lack of discussion of the
relationship between international human rights law and international humanitarian
law (although there is some discussion in the Human Rights Law Review of the
application of international human rights law extra-territorially in armed
conflict). 141 Despite this absence, there is no shortage of literature on the
application of human rights norms in armed conflict and the relationship between
international human rights law and international humanitarian law elsewhere,
particularly in journals specialising in international humanitarian law. 142 Once

'Preventative Detention and Control Orders under Federal Law: The Case for a Bill of
Rights' (2007) 31 Melbourne University Law Review 1072; K Ewing and J Tham,
'Limitations of a Charter of Rights in the Age of Counter-Terrorism' (2007) 31
Melbourne University Law Review 462; G Carne, 'Remedying the Past or Losing
International Human Rights in Translation? "Comprehensive" Responses to Australian
National Security Legislation Reviews' (2009) 13 University of Western Sydney Law
Review 37; A Lynch, N McGarrity and G Williams, 'The Proscription of Terrorist
Organisations in Australia' (2009) 37 Federal Law Review 1; S D Bachmann and
M Burt, 'Control Orders Post 9-11 and Human Rights in the United Kingdom,
Australia and Canada: A Kafkaesque Dilemma?' (2010) 15 Deakin Law Review 131;
M Caristo, 'Secretary of State for the Home Department v AF: A Lesson for Australia'
(2010) 32 Sydney Law Review 693; K Hardy, 'Bright Lines and Open Prisons: The
Effect of the Statutory Human Rights Instrument on Control Order Regimes' (2011)
36(1) Alternative Law Journal 4. See also the special edition on detention without trial
in (2005) 9 University of Western Sydney Law Review.

138 Joseph, above n 137, is an exception in this respect in that it concentrates solely on
Australia's obligations under human rights law.

139 For example, Caristo, above n 137; Bachmann and Burt, above n 137; and Hardy,
above n 137.

140 The Australian Journal of Human Rights is described as a journal 'devoted to the
publication of articles, commentary and book reviews about human rights development
in Australia, the Asia-Pacific region and internationally': See Australian Human
Rights Centre, www.ahrcentre.org/publications/ajhr.

141 Seeaboven 113.
142 As well as the book-length studies listed at n 92, the following are a small selection of

articles written on this topic: K Watkin, 'Controlling the Use of Force: A Role for
Human Rights Norms in Contemporary Armed Conflict' (2004) 98 American Journal
of International Law 1; N Lubell, 'Challenges in Applying Human Rights Law to
Armed Conflict' (2005) 87 International Review of the Red Cross 737; M J Kelly,
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more, the decision to publish in specific journals will depend on the scholars' and
journals' priorities. Some of the literature in this field is critical of the application of
international human rights law standards in armed conflict where international
humanitarian law is seen as the more appropriate regime. However, a feature of
much of the scholarship on the role of human rights during armed conflict is that it
does not seek to argue for new principles of human rights law, but rather seeks to
apply existing principles to new situations (armed conflict). This literature suggests
a trend that I will label a 'secondary' impact of the events of 2001 on international
human rights law - that is, the way in which the war on terror has led to a greater
discussion of international human rights principles in other areas of international
law, most notably international humanitarian law. It may be that one of the most
profound impacts of the war on terror on international human rights law is a greater
acknowledgment of the relevance of this branch of law to situations of armed
conflict and occupation, traditionally confined to the realm of international
humanitarian law. Perhaps one reason that this literature does not feature in the
human rights journals under consideration is that it does not seek to challenge or
change international human rights law, but rather argues for the application of
international human rights law principles in different fields. Human rights law
scholars may not need to convince readers of human rights law journals of the
relevance of their own discipline, however, they may need to convince general
scholars of international law and scholars and practitioners of international
humanitarian law, of the relevance of human rights law to situations of armed
conflict.

A third feature of the articles in all five journals is the lack of discussion of the
application of human rights law to non-state actors, apart from corporations. As was
the case with the Australian Journal of Human Rights, in the four journals
published outside Australia, with perhaps one or two exceptions 143 (and
acknowledging some early consideration of the most appropriate avenue for
prosecution of terrorist crimes) 144 discussion of human rights abuses by non-state

'Critical Analysis of the International Court of Justice's Ruling on Israel's Security
Barrier' (2005-2006) 29 Fordham International Law Journal 181; H Krieger, 'A
Conflict of Norms: The Relationship Between Humanitarian Law and Human Rights
Law in the ICRC Customary Law Study' (2006) 11 Journal of Conflict and Security
Law 268; C Droege, 'The Interplay between International Humanitarian Law and
International Human Rights Law in Situations of Armed Conflict' (2007) 40 Israel
Law Review 310; M A Hansen, 'Preventing the Emasculation of Warfare: Halting the
Expansion of Human Rights Law into Armed Conflict' (2007) 194 Military Law
Review 1; R McLaughlin, 'The Law of Armed Conflict and International Human
Rights Law: Some Paradigmatic Differences and Operational Implications' (2010) 13
Yearbook of International Humanitarian Law 213. See also special edition on the
relationship between international humanitarian law and human rights law, (2008) 90
International Review of the Red Cross.

143 For example, R McCorquodale and R LaForgia, 'Taking off the Blindfolds, Torture
and the Responsibility of Non-State Actors' (2001) 1 Human Rights Law Review 189.
This article was published prior to September 2001.

144 R J Goldstone and J Simpson, 'Evaluating the Role of the International Criminal Court
as a Legal Response to Terrorism' (2003) 16 Harvard Human Rights Journal 13;
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actors post-2002 is limited to the liability of corporations. 145 Literature on the
application of international human rights law to non-state actors has been published
outside these journals, with such scholarship tending to deal with the application of
both international humanitarian law and human rights law. 146 The difficulty in
applying treaty-based international human rights law to non-state actors and the
absence of mechanisms for considering abuses by terrorists has been noted by
authors1 47 and may constitute one reason for the lack of analysis of the application
of human rights law to armed groups in the five journals. Although it is true that
human rights mechanisms deal with violations by states, scholars have examined
ways to apply human rights law to other non-state actors, notably corporations.
Suggestions that future mechanisms, for example a World Court of Human Rights,
could have jurisdiction over state and non-state actors 148 (including terrorist
organisations) have not been systematically taken up by scholars. The lack of
scholarship in these journals on the question whether non-state actors, aside from
corporations, could be liable for human rights abuses evokes comments (reproduced
earlier) that human rights activists have failed to criticise the actions of armed
groups with the same fervour that they have used to condemn the actions of
governments. 149

Before concluding this section on human rights scholarship, one final feature of
the articles in all five journals should be noted: notwithstanding the significant
contributions in the Human Rights Law Review, the Human Rights Quarterly, and
the Harvard Human Rights Journal on the war on terror and associated issues, in
all three journals this scholarship was in the minority. This is particularly evident in
the two journals published in the United States, where contributions, both before
and after 2001 discussed a wide range of issues across economic, social and cultural
rights, as well as civil and political rights. Thus, despite the literature concentrating
on the war on terror, it appears that most scholars and activists writing in these
journals continued to concentrate on rights issues outside the paradigm of the war
on terror in the last decade.

M A Drumbl, 'Judging the 11 September Terrorist Attack' (2002) 24 Human Rights
Quarterly 323.

145 See D Kinley and R Chambers, 'The UN Human Rights Norms for Corporations: The
Private Implications of Public International Law' (2006) 6 Human Rights Law Review
447; D Mzikenge Chirwa, 'The Long March to Binding Obligations of Transnational
Corporations in International Human Rights Law' (2006) 22 South African Journal on
Human Rights 76; R L Herz, 'The Liberalizing Effects of Tort: How Corporate
Complicity Liability Under the Alien Tort Statute Advances Constructive
Engagement' (2008) 21 Harvard Human Rights Journal 207.

146 For example, A Clapham, 'Human Rights Obligations of Non-State Actors in Conflict
Situations' (2006) 88 International Review of the Red Cross 491; A Bellal, G Giacca
and S Casey-Maslen, 'International Law and Armed Non-State Actors in Afghanistan'
(2011) 93 International Review of the Red Cross 47.

147 See Bellal, Giacca and Casey-Maslen, above n 146, 64; Scheinin, above n 3.
148 Scheinin, above n 3, 586.
149 See text accompanying n 50.
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IV. Teaching Human Rights Law
Having considered the impact of the events of 2001 on human rights scholarship,
the focus in this article now turns to the teaching of human rights law in Australian
universities. In this context I would like to reflect on the question whether the
events of 2001 have significantly changed the way in which human rights law is
taught in Australian law schools. 15 0 To respond to this question, I examined the
subject descriptions for human rights law subjects taught in law schools as provided
on the institutions' websites in 2011. The subject descriptions on these websites
reveal an enormous variation in the quantity of publicly available information about
the content of individual units - some university websites provide lengthy details
about learning objectives and topics, whereas others provide only a brief synopsis
of the course. Therefore, in order to gain a better understanding of the way in which
the events of 2001 may be used in individual courses, I also examined eight reading
guides of human rights law subjects taught in 2011-2012 from a few Australian law
schools. Finally, I analysed the topics included in the three editions of the leading
casebook in the field: Henry Steiner, Philip Alston and Ryan Goodman,
International Human Rights in Context: Law, Politics, Morals, published in 1996,
2000 and 2008 respectively. 15 1 The survey of university courses concentrates on
either general international or domestic human rights law courses unless otherwise
specified.1 52 Matters concerning human rights law and the war on terror may be
raised in other subjects (for example, Constitutional Law, International Law or
introductory law units), however, by concentrating on subjects specialising in
human rights it is possible to examine the extent to which the events of 2001 have
altered the way that human rights law as a separate discipline is taught. This survey
does not distinguish between subjects labeled as either 'international human rights
law' or 'human rights law' more generally, mainly because, as the subject

150 The 34 universities with law departments, schools or faculties in 2011 were the
Australian National University, University of Canberra, Macquarie University, The
University of Notre Dame, Australia (Sydney), Southern Cross University, the
University of New England, the University of New South Wales, the University of
Newcastle, the University of Sydney, the University of Technology Sydney, the
University of Western Sydney, the University of Wollongong, Charles Darwin
University, Bond University, CQ University Australia, Griffith University, James Cook
University, Queensland University of Technology, University of Southern Queensland,
University of Queensland, Flinders University, University of Adelaide, University of
South Australia, University of Tasmania, Deakin University, La Trobe University,
Monash University, RMIT University, University of Melbourne, Victoria University,
Edith Cowan University, Murdoch University, University of Notre Dame Australia
(Fremantle), University of Western Australia. For the purposes of the survey, Notre
Dame Law School in Sydney and Fremantle are treated together as unit descriptions,
including for the subject 'Human Rights', are identical. CQ University Australia is not
included in the survey as the LLB degree only commenced in 2011 and therefore no
elective subjects were taught in that year.

151 See H Steiner and P Alston, International Human Rights in Context: Law, Politics,
Morals (1996); H Steiner and P Alston, International Human Rights in Context: Law,
Politics, Morals (2nd ed, 2000); H Steiner, P Alston and R Goodman, International
Human Rights in Context: Law, Politics, Morals (3rd ed, 2008).

152 This survey does not include human rights subjects which are taught outside law
schools in Australian universities.
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descriptions disclose, international human rights law is often dealt with in courses
with a domestic focus, and vice versa.

The first point to note is that all Australian law schools listed elective subjects
devoted to human rights law in either one or all of their undergraduate and
postgraduate taught courses (including the LLB, JD or Masters degrees). In some
universities human rights law courses are offered on an annual basis whereas other
institutions offer these subjects in alternate years. As a comparison, Dianne Otto's
study of the teaching of international law in Australian universities, published in
2000, reveals that 19 of the 28 law schools offered elective LLB courses in
(international) human rights law. 153 In 1984, a survey by James Crawford of
international law teaching in Australia found that seven of the 12 institutions offered
such courses (at either the undergraduate or postgraduate level). 154 The prevalence
of human rights law subjects in 2011 highlights that such units are an accepted part
of the curriculum in Australian law schools.

In terms of the events of 2001 and the war on terror, the subject descriptions of
units taught at seven Australian institutions specifically mention the impact of
terrorism as being discussed in the course. 155 One course description, for the
subject 'Human Rights' taught at the University of Notre Dame Faculty of Law,
contextualises its description of international human rights in terms of the
challenges posed by the rise in international terrorism. 156 However, as indicated
earlier, many subject descriptions are very brief and may not reflect the specific
content included by individual lecturers or the examples they may use to illustrate
general principles. Thus, the way in which colleagues have integrated discussion of
the events of 2001 in their subject reading guides is also of interest. Incorporation
of the events of 2001 in human rights law courses appears to have occurred in the

153 D Otto, 'Handmaidens, Hierarchies and Crossing the Public-Private Divide in the
Teaching of International Law' (2000) 1 Melbourne Journal of International Law 35,
67. A point of difference is that Otto's survey only deals with LLB electives, whereas
the current discussion does not distinguish between undergraduate and postgraduate
electives. Since 2000, there has also been a proliferation of JD courses in Australian
law schools.

154 J Crawford, 'Teaching and Researching International Law in Australia' (1981-83) 10
Aust YBIL 176, 197-201.

155 The seven law schools are the ANU ('International Law of Human Rights', LLB,
'Human Rights Law in Australia', LLB, 'Australian Human Rights and Discrimination
Law', LLM, 'International Human Rights Law', LLM), Macquarie University
('Human Rights and Moral Dilemmas', LLB and Postgraduate); University of
Newcastle ('International Human Rights Law', LLB); RMIT University ('Human
Rights Law in Australia', Postgraduate); University of Notre Dame ('Human Rights',
LLB); University of Melbourne ('International Human Rights Law', JD and
'International Human Rights Law', LLB); and University of Tasmania ('Human
Rights', LLB). Although 'International Human Rights Law' and 'Human Rights and
Anti-Discrimination Law' are listed on the website of the University of Southern
Queensland, course descriptions are not provided.

156 The course description commences as follows: 'The rise in international terrorism
poses significant challenges and dilemmas. It undermines the basic rights of the
individual, and on occasions, tempts States to act outside the rule of law.' See
University of Notre Dame Australia Units: Law <http://www.nd.edu.
au/units/lw.shtml>.
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following ways: the inclusion of a separate topic within the general course on
national security or terrorism,1 57 the use of the war on terror and counterterrorism
legislation as a basis for the discussion of broader themes, 158 and the insertion of
materials and readings relevant to the war on terror in individual topics on torture or
derogations from human rights law. 159 Some colleagues have used a combination of
such approaches. Although new units on national security and terrorism in human
rights subjects primarily concentrate on civil and political rights, the impact of the
war on terror on the enjoyment of economic and social rights is also a topic of
discussion. 160 At least one reading guide asks whether there is a human right to
human security and another asks students to consider whether terrorists also hold
rights obligations towards individuals. 16 1 Within these course structures, many of
the 'traditional' topics continue to be emphasised (for example, the philosophical
basis of human rights, the role of international and regional institutions, and the
application of human rights law in Australia). 162 This analysis demonstrates that as
a whole, it does not appear that the events of 2001 have significantly changed the
way in which a general (international) human rights law course has been taught in
Australian universities in 2011 and 2012 - although individual topics on national
security and terrorism have been incorporated, the fundamental structure of the
subjects remains the same.

As well as these general human rights law subjects, some law schools are also
offering specific courses on human rights and terrorism (Monash and Melbourne
Masters), and National Security Law and Human Rights (University of New South
Wales LLB). The subject descriptions of the courses taught at Melbourne and
Monash introduce the two courses by specifically referring to the events of 2001,163
thus there can be no doubt about their genesis. In addition, at least three law schools

157 For example, 'International Human Rights Law' (Melbourne, LLB, 2011);
'International Human Rights' (UNSW, Postgraduate, 2011).

158 For example, the first topic in the reading guide of 'International Human Rights Law'
(Melbourne, LLB, 2011), 'The Importance of Critical Engagement' makes reference to
the war on terror.

159 For example, 'Human Rights Law' (La Trobe, LLB, 2012); 'International Human
Rights' (Monash, LLB, 2012); 'International Human Rights Law' (ANU, Graduate,
2011); 'International Human Rights' (Flinders, LLM, 2011).

160 For example, 'Human Rights Law in Australia' (ANU, LLB, 2011); 'International
Human Rights Law' (Melbourne, LLB, 2011),

161 'Human Rights Law in Australia' (ANU, LLB, 2011); 'International Human Rights'
(UNSW, Postgraduate, 2011).

162 Of course, there may have been changes within the ten-year period. For example,
subjects taught earlier in the decade may have included greater discussion of issues
arising from 2001, illustrating Hoffman's comment that our answer to the question
'did the events of 2001 change the world forever' may depend on when we ask the
question.

163 The course description for 'Terrorism and Human Rights' at Monash University
commences with the following sentence: 'The first years of the new millennium have
seen an intense focus on the issue of global terrorism as a result of the attacks on the
United States in 2001 and the subsequent "war on terror".' Similarly, the course
description for 'Human Rights and Terrorism' taught at the Melbourne Law School,
begins as follows: 'Since 11 September 2001, there has been a universal trend towards
new laws and new measures against terrorism.'
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(Sydney, Edith Cowan and Deakin) list subjects focusing on terrorism and the law,
although these courses are not directed specifically to the field of human rights law.
There is no specific mention of the arrival of the M/V Tampa and its subsequent
relevance to the domestic implementation of Australia's refugee obligations in any
of the human rights law course descriptions, although pertinent issues may be
incorporated into topics on refugee law (where refugee law is included in the
general course). Given that a number of universities have specialist subjects in the
field of refugee law and migration law, 164 it is likely that such discussion would
occur in these units. Significantly, since Otto's 2000 survey of public international
law teaching in Australia, a number of universities have introduced new courses in
international humanitarian law (IHL) at the level of a first law degree (LLB or JD).
Crawford's 1984 survey of both undergraduate and postgraduate subjects indicated
that only the University of New South Wales taught IHL as a separate
undergraduate unit, 165 whereas in 2000 three law schools taught IHL or
International Criminal Justice at the undergraduate level. 166 In contrast, by 2011, 13
law schools listed these subjects as being taught in their undergraduate or JD
degrees.167 Such courses often include analysis of the relationship between human
rights law and international humanitarian law, and at least one course description
explicitly includes reference to international terrorism as a topic of discussion. 16 8

Finally, the development of one of the leading casebooks, International Human
Rights in Context, used in human rights law courses in Australia and overseas,
would suggest that issues of national security arising from the war on terror have
significantly affected some topics featured in human rights law courses. The
casebook, authored by Henry Steiner, Philip Alston (and Ryan Goodman) was first
published in 1996, with the second edition appearing in 2000 and the third edition
in 2008.169 The first edition includes sections on the historical development of
rights, human rights institutions and processes, the role of states as protectors and
enforcers of human rights, and an illustrative study focusing on women's rights.
'Current topics' are listed as self-determination, international crimes and
development. In the second edition, there are some alterations, but a similar list of

164 For example, Queensland University of Technology, University of Melbourne,
University of Sydney, University of Technology Sydney, and University of Western
Australia.

165 Crawford, above n 154, 200.
166 Otto, above n 153, 66.
167 'International Humanitarian Law' and/or 'International Criminal Law/Justice' are now

listed as subjects in the LLB or JD degrees at Monash University, Murdoch University,
Southern Cross University, University of New South Wales, University of Tasmania,
University of Melbourne, University of Western Australia, University of Queensland,
University of Technology Sydney, University of Western Sydney, Bond University,
Flinders University, and La Trobe University. It should be noted that some human
rights law and international law units also include topics on international humanitarian
law.

168 See 'International Humanitarian Law', University of Technology Sydney.
169 Steiner and Alston, International Human Rights in Context (1996), above n 151;

Steiner and Alston, International Human Rights in Context (2nd ed, 2000) above
n 151; Steiner, Alston and Goodman, International Human Rights in Context (3rd ed,
2008), above n 151.
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current topics is included in the final section of the book. The clearest changes to
the content occur in the third edition. The 2008 edition includes sections entitled
'Torture Revisited' and 'National Security, Terrorism and Limitations on Human
Rights'. The section on the European Court of Human Rights includes reference to
jurisdiction and the Al-Skeini Case, and the section on non-state actors and human
rights extracts documents on the application of human rights law to armed
opposition groups.170 Although these changes are significant, the events of 2001
and their aftermath were not the only new topics incorporated in the 2008 edition,
which also includes sections on human rights and climate change. Consequently, the
events of September 11, and more particularly the response to those events, were
viewed as important to the application of international human rights law by the
authors, but other changes in the last decade were also perceived as relevant. This
description of the changes to the casebook International Human Rights in Context,
accords with the earlier analysis of human rights law teaching in Australia. While
the war on terror and its implications for international human rights law have been
discussed in human rights law subjects, this discussion has not fundamentally
altered the way in which such courses have been structured and taught.

V. Conclusion
This article has considered whether the events of 2001 and their aftermath changed
the world of international human rights law by reflecting on three questions: where
do we place 2001 in the historical development of international human rights law
and its implementation in Australia, what is the impact of 2001 on human rights
scholarship, and how have the events of 2001 influenced the teaching of human
rights law in Australia? In terms of the framework adopted in this article, a number
of conclusions may be reached. First, although it may be tempting to regard the
world prior to September 11 as being on a continuous upward trajectory towards the
legalisation and enforcement of human rights since World War II, a trajectory that
was severed by the events of 2001, this would be a very gilded view of the history
of international human rights law. The development of international human rights
law post-1945 reveals that, despite progress in many areas, there were substantial
difficulties in ensuring compliance with the legal principles prior to 2001. Certainly,
the actions of terrorists and the abuses committed in the name of the war on terror
since September 11 have raised many concerns, but lawyers have responded to such
violations by relying upon existing human rights norms and institutions to challenge
government actions. In addition, there has been substantial progress in many areas
in the last decade, including the development of human rights institutions to enforce
compliance with the law. It is possible that in ten years' time we may regard other
global events, including the global financial crisis, as having a longer-term impact

170 This final section concentrates on more formal armed opposition groups under
international humanitarian law, rather than organisations such as al-Qaeda. However,
the section concludes with the following statement: 'the assumption of many
humanitarian law experts that human rights law applies only to governments, and not
to unrecognized insurgents, is no longer a universally shared assumption': Steiner,
Alston and Goodman, International Human Rights in Context (3rd ed, 2008) above n
151, 1420.
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on the way in which the discipline of human rights is practised.17' Consequently, it
is difficult to conclude that the history of international human rights law ended (or
began) in 2001.

The analysis of human rights scholarship and teaching reinforces this
conclusion. While human rights scholars have written on issues arising out of the
events of 2001 and their aftermath, the majority of scholarship in the five journals
selected for this study was not related to the war on terrorism, or in the case of
Australia, the arrival of the MN Tampa. However, two changes in the articles
published in the five journals are revealing. First, perhaps the most important
change in the scholarship published in the two US journals was an increase in the
discussion of violations, including torture, by the United States committed in the
name of the war on terror, whereas previously discussion of such abuses occurred in
the context of other states. Second, while the number of articles in the Australian
Journal of Human Rights discussing human rights issues arising from the
September 11 attacks was small, there was a wealth of literature dealing with
refugee issues published post-2002. For Australian scholars it appears that the
government's response to the arrival of the MN Tampa represented a vehicle for
critiquing existing, as well as new, policies on refugees. Scholarship published
outside the five journals under review also reveals that human rights law is being
applied in new contexts, including armed conflict, and consequently, commentators
and practitioners are using human rights principles, as well as more traditional
principles of international humanitarian law, to test the validity of states' actions in
war zones. But these discussions have not resulted in fundamental changes to the
principles of human rights law, but rather have resulted in the application of
existing principles to new areas. In Australia, human rights law courses have
accommodated developments relevant to the events of 2001 through the addition of
new topics on national security and the use of examples based on the war on terror
for existing topics (notably the prohibition on torture). In addition, specialist
courses have been established in some law schools, concentrating on either
terrorism generally or terrorism and human rights specifically. Overall, it does not
appear that the structure and rationale of human rights law courses in Australia has
fundamentally changed due to the war on terrorism or the arrival of the MN
Tampa.

171 Recently, human rights lawyers have examined the relationship between human rights
and the stability of the international financial system: see M Dowell-Jones and D
Kinley, 'Minding the Gap: Global Finance and Human Rights' (2011) 25 Ethics and
International Affairs 183. In addition, human rights organisations have noted the
detrimental impact of the global financial crisis on the protection of rights. For
example, see Amnesty International, Amnesty International Report: The State of the
World's Human Rights (2010), 14 <http://thereport.amnesty.org/> (arguing that the
global financial crisis risks exacerbating the denial of the 'rights to health care, clean
water, education and adequate housing' of the marginalised and dispossessed);
K W Todrys and J J Amon, 'With but Without: Human Rights and Access to HIV
Prevention and Treatment for Internal Migrants' (2009) 5 Globalization and Health 17
(discussing the impact of the global financial crisis on the ability of internal migrants
to realise their right to health, including to access antiretroviral therapy).
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To return to Hoffman's original question ('has the world changed forever') it
may be too soon to tell how widely and for how many years the impact of the events
of 2001 will be felt on the promotion and protection of human rights law. There is
no doubt that the terrorists' actions and the war on terror have resulted in significant
challenges to human rights law, and that the law has been used as an instrument to
question and critique these developments. The history of international human rights
law is replete with such challenges, as well as some significant progress along the
way.



Who is a Member? Targeted Killings against
Members of Organized Armed Groups

David McBride*

I. Introduction
In 2009 the International Committee of the Red Cross (ICRC) published the
Interpretive Guidance on the Notion of Direct Participation under International
Humanitarian Law ('Interpretive Guidance'). I The Interpretive Guidance was
prepared by the legal advisor to the ICRC, Dr Nils Melzer, whose 2008 book,
Targeted Killing in International Law,2 presented a similar interpretation of the law
to the Interpretive Guidance. 3 Both publications propose the same test for
'membership' of organized armed groups in non-international armed conflict. This
test is based on whether the particular person performs a function on a continuous
basis, in which they cause harm in a single causal step. 4 In 2010 Brigadier-General
K W Watkin ('Watkin') published a paper that criticised the Interpretive
Guidance's definition and proposed a definition of membership of organized armed
groups that directly mirrors a conventional State armed force, 5 including 'Combat
Service Support' elements, 6 namely those elements of an armed force most
removed from operational activity, such as caterers, warehouse operators, pay

Legal Officer at the Australian Defence Force. LLB (Sydney), MA (Oxford), LLM
(ANU). This paper was written in a private capacity and the views expressed therein
should not be assumed to be those of the Australian Government. While I am
extremely indebted for the constructive criticism from Donald Rothwell, Hitoshi Nasu,
and the two anonymous reviewers, all remaining errors are, of course, my own.

1 Nils Melzer, Interpretive Guidance on the Notion ofDirect Participation in Hostilities
Under International Humanitarian Law (International Committee of the Red Cross,
2009) available at <http://www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf>.

2 Nils Melzer, Targeted Killing in International Law (Oxford University Press, 2008).
3 It is worth noting that also between 2002 and 2007 the ICRC, together with the TM

Asser Institute, held a series of Expert Meetings on the notion of 'Direct Participation
in Hostilities', but neither the Interpretive Guidance nor 'Targeted Killings in
International Law' claim to embody the majority views expressed at the series of
meetings. Summary reports for each of the expert meetings are available on the ICRC
website. See International Committee of the Red Cross, ICRC clarification process on
the notion of direct participation in hostilities under international humanitarian law
(proceedings) (30 June 2009) <http://www.icrc.org/eng/resources/documents/article
/other/direct-participation -article-020709.htm>

4 Melzer, Interpretive Guidance, above n 1, 54; Melzer, Targeted Killings in
International Law, above n 2, 321.

5 Kenneth Watkin, 'Opportunity Lost: Organized Armed Groups and the ICRC "Direct
Participation in Hostilities" Interpretive Guidance' (2010) 42 New York University
Journal ofInternational Law and Politics 641.

6 Ibid 691.
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clerks and a number of different medical disciplines (including psychologists,
dentists and nurses).

This article will argue that the most practical and legally correct definition is
somewhere between these two extremes. It is submitted, to be properly categorized
as a 'member of organized armed group' a person does not have to directly inflict
harm in one causal step on a recurrent basis.7 However, neither should 'a cook' be
properly considered a 'member of an organized armed group'. 8 A more accurate
reflection of who is a legitimately targetable member of an organized armed group
is based not on the harm the individual causes, but simply on conduct that shows
they intentionally enable the operational activities of the group. 9 It is generally
accepted that even in non-international armed conflict there are 'combatants' in the
wide sense of that word (whatever they are variously called). 10 While they are not
privileged combatants, they do not have 'civilian status' and can be attacked at any
time within established limits of international humanitarian law (IHL). 11 'Members
of organized armed groups' are part of this 'combatant' class rather the 'civilian'
class. Accordingly, this article will submit that a more satisfactory way of defining
them will come from simply considering whether they form part of the 'armed
force', in a not dissimilar way one might recognise a State Armed force, without
recourse to formal membership, or indicia such as uniforms. This is quite a different
test to one used to decide whether a civilian has lost their protection from attack,
and I submit it produces a more logical representation of an armed group than a test

7 Melzer, Interpretive Guidance, above n 1, 54; Melzer, Targeted Killing in
International Law, above n 2, 321.

8 Watkin, 'Opportunity Lost', above n 5, 692.
9 For the purposes of this article, I define 'intentional' as 'knowingly assisting the

operational activities of the armed group', that is, the person has knowledge that the
operational activities of the armed groups are being assisted by the person's actions. It
is an act of 'specific intent' in Australian legal terms. See, eg, Criminal Code Act 1995
(Cth) sch I div 5. Obviously, this will only be a reasonable circumstantial conclusion
from observed facts, but I submit that in practice, especially for the sort of key
individuals targeted killings will be focusing on, this will not be impractical to achieve
(see, eg Al Aulaqi v Obama below n 21). If however a reasonable level of certainty of
'intentional enabling of the operational activities of the armed group' cannot be
confirmed, the targeted killing should not go ahead. I will elaborate on this in more
detail in Part VI.

10 See, eg, Rome Statute of the International Criminal Court, opened for signature 17
July 1998, 2187 UNTS 3 (entered into force 1 July 2002) art 8; Jean-Marie Henckaerts
and Louise Doswald-Beck (eds), Customary International Humanitarian Law
(International Committee of the Red Cross / Cambridge University Press, 2005) vol 1,
3; David Kretzmer, 'Targeted Killing of Suspected Terrorists: Extra-Judicial
Executions or Legitimate Means of Defense?' (2005) 16 European Journal of
International Law 171, 199; Kenneth Watkin, 'Combatants, Unprivileged Belligerents
and Conflicts in the 2 1st Century' (Paper presented at the Informal High-Level Expert
Meeting on the Reaffirmation and Development of International Humanitarian Law,
Cambridge, 27-29 January 2003) 14.

1 Yves Sandoz, Christophe Swinarksi, and Bruno Zimmerman (eds), Commentary on
the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949
(International Committee of the Red Cross / Martinus Nijhoff, 1987) 1143 [4789]
available at < http://www.icrc.org/ihl.nsf/COM/475-760018?OpenDocument>.

48



Targeted Killings against Members of Organized Armed Groups

that is based on an individual's proximity to the causing of harm, let alone one
based on the causing of harm in a single causal step.

While this may seem a totally esoteric argument it actually has very practical
results. A narrow definition of 'direct participation in hostilities' that requires a link
to a specific attack, and has a limited temporal element, 12 serves a useful purpose in
that it acts to protect those civilians who commit the sporadic, spontaneous or
unorganised acts against State armed forces from deadly reprisals once the threat
they presented has ceased. 13 However, if one starts with a 'narrow' test for loss of
civilian protection, and then uses that same narrow test, but adding 'on a recurring
basis', in order to define 'members of organized armed groups' (as the Interpretive
Guidance does), important logistics, support and possibly even leadership elements
integral to the operational capability of the armed group will not be included as
'members of the organized armed group'. By definition, in a non-international
armed conflict there must be armed groups who have an element of organization
and capability about them. 14 It is not appropriate to define these members (who of
course may in extreme cases number in many thousands, wear a distinctive type of
uniform and have weaponry which is equally sophisticated to that of the State
armed forces they are fighting) on their individual proximity to the infliction of
harm. Once a group has formed itself into an 'armed force' capable of operational
activity, even if they are a relatively small organization, they should be able to be
targeted as an armed force would be. It is not appropriate to target them as a
number of disparate civilians carrying out isolated disorganised acts, which, by
definition, they are not. 15 There will be challenges in searching for indicia of who
makes up that 'armed force', or who is a 'member' of the organized armed group,
but I submit these challenges can be satisfactorily addressed, especially in the case
of targeted killings which will almost certainly be 'resource and intelligence heavy'
operations that target key personnel only.' 6

12 For example, simply: 'moving to a position of attack, withdrawing from an attack; or
making preparations for a specific attack'.

13 See, eg, Melzer, Interpretive Guidance, above n 2, 35, 44, 71.
14 Jean S. Pictet, Commentary on the Geneva Conventions of 12 August 1949

(International Committee of the Red Cross, 1952) 49-50; Lindsay Moir, The Law of
Internal Armed Conflict (Cambridge University Press, 2002) 35; Prosecutor v Akayesu
(Judgement) (International Criminal Tribunal for Rwanda, Trial Chamber I, Case No
ICTR-96-4-T, 2 September 1998) [619].

15 See, eg, Sandoz, Swinarksi and Zimmerman (eds), above n 11, 1351 [4460]: 'The
Protocol applies on the one hand in a situation where the armed forces of the
government confront dissident armed forces, ie, where there is a rebellion by part of
the government army or where the government's armed forces fight against insurgents
who are organized in armed groups, which is more often the case. This criterion
illustrates the collective character of the confrontation; it can hardly consist of isolated
individuals without co-ordination'.

16 See, eg, the operations against the following (these are used only as examples to
illustrate the general 'resource intensive' nature of targeted killings, not either as good
examples of proportionality or definitive cases of 'armed conflicts'): Yahya Ayash,
Gaza, 5 January 1996; Saleh Shehedah, Gaza, 22 July 2002; Mohammed Istawi
Abayat, the West Bank, October 2002; Qaed Senyan al-Harethi, Yemen, 3 November
2002; Sheik Ahmed Yassin, Gaza, 22 Mar 2004; Abdel Aziz Rantisi, 17 April 2004;
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A further problem in the Interpretive Guidance test is its ability to be
understood and accepted by those who must apply it, namely professional soldiers.
The definition includes legal terminology such as 'single causal step',' 7 and is also
based on 'direct participation in hostilities', whose temporal and qualitative
elements are highly uncertain and controversial. 18 Finally, it produces results many
would find counter-intuitive. For example, unless a specific attack was being
prepared, those who either: make Improvised Explosive Devices (IEDs); act as
'Personal Security Details' to key leadership figures (PSD); 19 or recruit suicide
bombers, would not be considered part of the 'organized armed group'. 20 I submit
the alternative test I propose is more likely to be understood by military and
civilians alike because it represents a more natural understanding of a military
'force', but without taking this idea to unrealistic extremes. A further, related,
advantage is that it also allows State armed forces to be more honest and transparent
in their targeting decisions, 2 1 which in turn should increase public confidence in the
targeting process. I will further submit that both the major justifications put forward
by the Interpretive Guidance to justify their narrow definition of 'members of
organised armed groups' are flawed. Firstly, I will argue that the test put forward by
the Interpretive Guidance is not supported by either Treaty or customary law.
Secondly, I will seek to show that it is not an effective way of protecting 'innocent
civilians', and that I believe that this can be better achieved by requiring high
standards of verified evidence before targeting, rather than by imposing an
illogically narrow test that is therefore likely to be disregarded.

(a) Structure
For the remainder of Part I, I will set out a number of preliminary matters, namely
terminology and my method for determining the law on this question. In Part 11, I
explain the difference between a 'harm based test' and a 'membership test', and
then give a summary of the Interpretive Guidance's definition of 'members of

Haitham al Yemeni, North Western Pakistan, 10 May 2005; Ayman al-Zawahiri in
North Western Pakistan, 13 January 2006 (failed); Abu Musab al Zarqawi in Iraq on 7
June 2006; Mahmoud al Mabhouh, Dubai, 20 January 2010; Anwar al-Aulaqi, Yemen,
30 September 2011. More examples will be discussed further in the article.

17 Melzer, Targeted Killing in International Law, above n 2, 16.
18 The Public Committee against Torture in Israel et al v The Government of Israel et al

[2006] HCJ 769/02 (13 December 2006) [34] (Supreme Court of Israel) ('Targeted
Killings Case'); Henckaerts and Doswald-Beck (eds), above n 10, 23; International
Committee of the Red Cross, above n 3.

19 Also known as Protective Security Detachments, or other similar combinations. See,
eg, Bryce C. K. Muhlenberg, PSD Protects Commander, Views Change (12 February
2008) Military.com
<http://www.military.com/features/0, I5240,161978,00.html?ESRC=iraq.RSS>.

20 Melzer, Interpretive Guidance, above n 1, 34, 54.
21 Philip Alston, Report of the Special Rapporteur on extrajudicial, summary or

arbitrary executions, UN Doc A/HRC/14/24/Add.6 (28 May 2010) [87]; Targeted
Killings Case [2006] HCJ 769/02 (13 December 2006) [40]; and, eg, Defendants,
'Opposition to Plaintiffs Motion for Preliminary Injunction and Memorandum in
Support of Defendant's Motion to Dismiss', Submission in Al-Aulaqi v Obama, Case
1:10-cv-01469-JDB, 25 September 2010, available at <http://online.wsj.com/public
/resources/documents/awlaki0925.pdf>.
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organized armed groups'. In Parts III and IV, I will set out what I submit are the
weaknesses of the Interpretive Guidance in relation to the definition of 'members of

organized armed groups'. In Part III, I will put forward the argument that under IHL
'members of organized armed groups' and civilians who have temporarily lost their
protection are fundamentally different, and it is therefore not appropriate to use one

definition to attempt to define the other (quite apart from the uncertainties in the

latter's meaning). In Part IV I will argue that even if a 'harm based' test is used, the
'harm' needs to include 'harm' caused in more than one causal step. Part V is a
critique of Watkin's alternative theory of membership, in which I argue that, while

it is a more correct way of defining 'members of organized armed groups', the test

is both too broad and too imprecise. 'Part VI' sets out what I believe is the most

practical and correct test for 'members of organized armed groups' in a non-
international armed conflict. 'Part VII' is my conclusion, in which I will return to
some matters raised in this introduction.

(b) Terminology
This article deals specifically with targeted killing of 'members of organized armed
groups' in non-international armed conflict. For these purposes, I define 'targeted

killings' as the planned targeting, in a non-international armed conflict, of an
individual not 'directly participating in hostilities' at the time of their targeting, or at

least not obviously so. 22 That is, only against those who have lost their civilian
status, rather than their civilian 'protection'. 23 I accept that some would submit in

certain circumstances 'targeted killings' could occur against those 'directly
participating in hostilities' (in the widest sense of that term) at the time of their
targeting, and I will discuss such an example in Part VI. However, the uncertain and

controversial temporal limitations of that phrase make this classification
problematic. I acknowledge that in the Targeted Killings Case, the High Court of

Justice of Israel (HCJ) classified those targeted by the Israeli security forces as

'directly participating in hostilities' at the time of their targeting. 24 I will deal with
this ruling in Part IV. I do not class actions by law enforcement personnel outside of
an armed conflict as targeted killings, as Melzer apparently does.2 5

It is beyond the scope of this article to consider the conditions that create a non-
international armed conflict, 26 or the question of geographical limits of such a

22 That is, clearly within the narrowest concepts of that phrase, namely: 'moving to a
position of attack, withdrawing from an attack; or making preparations for a specific
attack'. See, eg, International Committee of the Red Cross, above n 3. I would thus
classify all of the cases above at n 16 as within my stated definition of targeted
killings.

23 See, eg, the cases in n 16, above.
24 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [21].
25 Melzer includes cases such as 'Ewald K', Jean Charles de Menezes, and Rigoberto

Alpizar in Melzer, Targeted Killing in International Law, above n 2, 447, 442, 443.
26 Today this is generally accepted to be where 'there is a protracted armed violence

between governmental authorities and organized armed groups or between such groups
within a State.' See, Prosecutor v Tadie (Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction) (International Criminal Tribunal for the Former
Yugoslavia, Appeals Chamber, Case No IT-94-AR72, 2 October 1995) [70].
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conflict. 27 While I acknowledge it as a further point of controversy, I will not
consider whether similar, but geographically separated, armed groups can be part of
the same 'organized armed group' of a party to a conflict. 28 While I will consider
international armed conflict it is by analogy only. I do not consider international
human rights law, assuming that in a non-international armed conflict, properly
termed, the issue of classifying targets is governed solely by 1IL.29 I acknowledge
that others would not agree with this approach in all situations. 30

As the article deals only with non-international armed conflict, when the term
'organized armed groups' is used it denotes only the 'armed forces of a non-State
party to the conflict'. 3 1 By 'organized armed groups' I do not include the political
wings of such groups, but only the 'armed wings'. Further, this article assumes that
such groups have a level of 'organization and capability'. 32 At times, to avoid
confusion between 'members of an organized armed group' under the Interpretive
Guidance and what I submit is the correct definition, I will sometimes use the term
'combatant' to denote those who have lost civilian status in a non-international
armed conflict. It is accepted by this article that strictly speaking combatants are
only those 'privileged combatants' (generally speaking members of a State's
military forces) who suffer no criminal sanctions for their acts of war that are not
war crimes, and who are entitled to Prisoner of War status. However, accurate or
not, 'combatant' is sometimes used to describe 'non-civilians' in non-international
armed conflict, either on its own or prefaced by 'unprivileged' or 'unlawful', 33 and
I will also occasionally do so in an attempt to make a point. In such cases I will
generally refer to them as 'combatants' (in the wide sense) in order to distinguish
them from the privileged combatants of international armed conflict.

In this article I will generally use the phrase 'members of organized armed
groups' to denote those who do not have civilian status in non-international armed

27 See, eg, Philip Alston, Report of the Special Rapporteur on extrajudicial, summary or
arbitrary executions, UN Doc A/HRC/14/24/Add.6 (28 May 2010); See also Melzer,
Targeted Killing in International Law, above n 2, 257.

28 Alston, Report of the Special Rapporteur on extrajudicial, summary or arbitrary
executions, above n 21, [54].

29 Legality of the Threat or Use ofNuclear Weapons, (Advisory Opinion) [ 1996] ICJ Rep
226, 263; For how to separate the IHL and IHRL see Jan R6mer, Killing in a Grey
Area between Humanitarian Law and Human Rights (Springer, 2010).

30 See, eg, Kretzmer, above n 10; Orna Ben-Naftali and Keren Michaeli, 'The Public
Committee Against Torture in Israel v. The Government of Israel' (2007) 101(2)
American Journal oflnternational Law 459.

31 For a discussion of this point see, Nils Melzer, 'Keeping the Balance Between Military
Necessity and Humanity: A Response to Four Critiques of the ICRC's Interpretive
Guidance on the Notion of Direct Participation in Hostilities' (2010) 42 New York
University Journal ofInternational Law and Politics 831, 838.

32 See above n 14.
33 See, eg, 'Rule l' in Henckaerts and Doswald-Beck (eds), above n 10, 3; Rome Statute

of the International Criminal Court, opened for signature 17 July 1998, 2187 UNTS 3
(entered into force 1 July 2002) art 8(2)(e)(ix); Kretzmer, above n 10, 199; Watkin,
'Combatants, Unprivileged Belligerents and Conflicts in the 2 1s Century', above n 10,
14.
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conflict. Although it is only a phrase from Additional Protocol II (APII), 34 and thus
not necessarily customary international law, I submit it is the most accurate term for
the following reasons. Firstly, in a non-international armed conflict it is accepted
there must be 'armed groups.' 3 5 Secondly, any 'armed group', or 'armed force' of a
party to the conflict, if correctly classified, must have a level of organization. 36

Finally, the term 'members of organized armed groups' is gaining increasing
acceptance by writers and State military forces to denote those who, in a non-
international armed conflict, have lost civilian status and who therefore can be
engaged without them 'directly participating in hostilities' at the time they are
targeted. 37

(c) Determining the law on this question
The two most important pieces of treaty law on this question, common Article 3 of
the Geneva Conventions of 12 August 1949 ('Common Article 3'), and Article
13(3) of APII, are sparse in their language. While some minimum requirements can
be gleaned from these two Articles, obviously the most important pieces of
interpretation in determining the answer to this posed question will come from a
consideration of customary international law. Despite the fact that the subject matter
of this essay is often clouded by State secrecy I believe there is enough information,
especially that produced in the last few years, 38 to satisfactorily establish customary
international law on this issue.

II. Tests for Determining Membership in Organized Armed Groups,
and the 'Interpretive Guidance'

(a) Differentiating 'harm based test' from a 'membership based' test
It is necessary at this point to explain some of the terminology that I use. While this
is admittedly a little painstaking, I believe it is worthwhile in order to show that not
only is the test used by the Interpretive Guidance to define 'members of organized
armed groups' too narrow, 39 it is probably based on the wrong type of test. As is

34 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the
Protection of Victims of Non-International Armed Conflicts (Protocol II), opened for
signature 8 June 1977, 1125 UNTS 609 (entered into force 7 December 1978)
('Additional Protocol II').

35 See Pictet, above n 14, 49-50; Moir, above n 14, 35; Prosecutor v Akayesu
(Judgement) (International Criminal Tribunal for Rwanda, Trial Chamber I, Case No
ICTR-96-4-T, 2 September 1998) [619].

36 See Pictet, above n 14, 49-50; Moir, above n 14, 35; Prosecutor v Akayesu
(Judgement) (Intemational Criminal Tribunal for Rwanda, Trial Chamber 1, Case No
ICTR-96-4-T, 2 September 1998) [619].

37 See, eg, Melzer, Interpretive Guidance, above n 1, 54; Defendants, 'Opposition to
Plaintiffs Motion for Preliminary Injunction and Memorandum in Support of
Defendant's Motion to Dismiss', Submission in Al-Aulaqi v Obama, Case 1:10-cv-
01469-JDB, 25 September 2010, 5, available at
<http://online.wsj.com/public/resources/documents/awlaki0925.pdf>.

38 In particular, State practice (especially of those Nations 'specially affected'), official
pronouncements, military manuals and judicial decisions.

39 The interpretive guidance uses a 'continuous combat function' test, discussed in more
detail below. See Melzer, Targeted Killing in International Law, above n 2, 54, 321.
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well known, in international armed conflict, combatants are targetable simply
because of their position as a member of the enemy armed forces. It is not necessary
for the individual member to themselves cause harm for them to be considered a
'member of the armed forces'. Individual use of a weapon system is irrelevant to the
question of whether a person is a 'member' of the armed forces. While the ability
for a State armed force to inflict some kind of offensive action (which I will refer to
simply as 'harm') is probably an essential requirement for them to be considered an
'armed force', 4 0 the proximity and contribution of individual members to the
infliction of the harm is not relevant. For example, military lawyers, logisticians and
pay clerks may all be members the 'armed forces', and could be targeted as such. 4 1

The test to define membership of the armed forces is sometimes called a 'status
test'. While I have no issue with the term 'status test', in order to illustrate my
argument I will use terminology that I believe is more precise. To describe the test
for defining whether someone is, or is not, a member of the 'armed forces', 42 I will
use the phrase 'membership test', as they either are, or are not, 'a member'.
Obviously this immediately raises the important question of identification,
especially without reference to formal membership, and I will discuss this further in
Part VI.

The test for loss of civilian protection is often called a 'conduct test'. However,
the actual conduct that is required for loss of civilian protection is quite specific.
While there is no universally accepted meaning for the phrase 'direct participation
in hostilities', 43 it is generally agreed that to lose protection civilians must
specifically cause, or threaten to cause, some harm or military disadvantage, either
directly or indirectly, to the enemy or to civilians. 44 The loss of civilian protection
(and thus legitimate targeting) in both international armed conflict and non-
international armed conflict is therefore based on proximity to the causing of
'harm'. Subsequently, I will term the test for loss of civilian protection a 'harm
test'. The test that both Melzer and the Interpretive Guidance use to define
'members of organized armed groups is an even more narrow version of the 'harm
test', which I term a 'direct harm test'. As I have already stated, I will consider what
type of test combatants in a non-international armed conflict should logically be
judged against in Part III.

(b) 'Members of organized armed groups' under the Interpretive
Guidance

The Interpretive Guidance bases its determination of who is a legitimately
targetable member of an organized armed group on its definition of 'direct

40 I accept it may in fact be an essential requirement, but this question is beyond the
scope of this paper.

41 See also Melzer, Targeted Killing in International Law, above n 2, 320.
42 In the terms of Additional Protocol II, art 1.
43 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [34]; Henckaerts and

Doswald-Beck (eds), above n 10, 23; International Committee of the Red Cross, above
n 3.

44 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [31]; Sandoz,
Swinarksi and Zimmerman (eds), above n 11, 618 [1942].
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participation in hostilities'. It is therefore necessary to first consider that definition.
The Interpretive Guidance suggests that the correct interpretation of 'directly
participating in hostilities' is a narrow (perhaps literal) one. 45 According to the
Interpretive Guidance, in order to qualify as 'direct participation in hostilities', a
specific act must meet the following cumulative criteria:

I. The act must be likely to adversely affect the military operations or
military capacity of a party to an armed conflict or, alternatively, to inflict
death, injury, or destruction on persons or objects protected against direct
attack ('threshold of harm').

2. There must be a direct causal link between the act and the harm likely to
result either from that act, or from a coordinated military operation of
which that act constitutes an integral part ('direct causation').

3. The act must be specifically designed to directly cause the required
threshold of harm in support of a party to the conflict and to the detriment
of another ('belligerent nexus'). 46 [emphasis added].

In basic terms, to lose protection, civilians may either engage in acts that
directly cause 'harm' (which includes adversely affecting 'military capacity'), or
take part in a specific operation that directly causes harm. The commentary to the
Interpretive Guidance states:

direct causation should be understood as meaning that the harm in question must be
brought about in one causal step. Therefore, individual conduct that merely builds
up or maintains the capacity of a party to harm its adversary, or which otherwise
only indirectly causes harm, is excluded from the concept of direct participation in
hostilities.4 7 [emphasis added].

According to the Interpretive Guidance, 'members of organized armed groups'
in a non-international armed conflict (entailing permanent loss of civilian protection
unless they 'positively disengage'), are not all 'members' of the armed group in the
wide sense, but only certain specific members. 48 According to the Interpretive
Guidance 'members of organized armed groups' are only:

[those] who assume a continuous function for the group involving his or her direct
participation in hostilities (hereafter: "continuous combat function") 4 9 [emphasis
added].

Therefore, according to definitions of the Interpretive Guidance, to be a
member of an organized armed group in non-international armed conflict the person
must continuously perform a function which involves causing actual harm to the
State forces (or civilians) in a single causal step.

Melzer has clarified that 'continuous' in this phrase does not mean 'continuous
combat', but at the same time he re-affirms that those who do not meet the threshold
of the Interpretive Guidance's definition of 'direct participation in hostilities' can

45 Melzer, Interpretive Guidance, above n 1, 33.
46 lbid 16.
47 lbid 52-3.
48 Ibid 33.
49 lbid 33.
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not be targeted as 'members of an organized armed groups'. 50 The narrow scope of
the Interpretive Guidance's 'direct causal link' criteria is highlighted by the
example of IED production. An uninterrupted causal chain of events between the
production of the LED and the application of violence is insufficient. The
Interpretive Guidance states definitively that 'the assembly and storing of an
improvised explosive device (LED) in a workshop, or the purchase or smuggling of
its components, may be connected with the resulting harm . . . but, unlike the
planting and detonation of that device, do not cause that harm directly.' 5 1 Under the
Interpretive Guidance, to be a 'member of an organized armed group', the person
must 'directly participate in hostilities' in this narrow sense on a recurring basis. A
person who either repeatedly builds but does not emplace IEDs, or repeatedly
recruits and pays suicide bombers without knowing the specific mission they will
undertake would not satisfy the criteria, nor apparently would a person who acts as
a PSD to an insurgent leader as they only 'maintain capacity' and do not of
themselves directly 'cause harm'.

A further interesting point in relation to the Interpretive Guidance's narrow
definition of 'direct participation in hostilities', and therefore 'continuous combat
function', is that it is not clear that senior leadership elements of an organized
armed group would be included. The requirement for a 'direct causal link' between
the act and the harm produced poses problems in this regard. While 'orders' given
away from 'the battlefield' can qualify, they must be related to a specific attack
rather than to the general leadership of an organization. While the test includes the
case where there is a number of links to an ultimate act, the definition still requires
'a concrete and coordinated tactical operation that directly causes such harm'. 52 In
military terminology, it only includes the 'tactical' level, and not the 'operational'
or 'strategic' levels. 53 This means that directions for the conduct of a specific attack
would be included, but not the case where a senior insurgent commander orders a
more junior insurgent commander to 'go to a particular district and take command
of the insurgency in that area', or alternatively 'to source explosives, money and
recruits for the coming fighting season.' Therefore, it would not seem to include
those leaders at the very top of an organized armed group who, unless the group is
very small, are unlikely to 'plan or command' specific attacks.

Melzer has more recently stated that those who 'plan or command combat
operations' are included in the Interpretive Guidance's definition. 54 However, his
use of the terms 'planning or command combat operations' again emphases the
limitations of the strict wording of his test. 55 For example, the 'Chief Officer' of

50 Melzer, Targeted Killing in International Law, above n 2, 848.
51 Melzer, Interpretive Guidance, above n 1, 54.
52 Ibid 55.
53 'Tactical' which basically denotes the manoeuvring of troops fighting 'on the ground',

as opposed to the 'Operational Level' which is basically the mid-level leadership and
planning of the campaign, and 'Strategic' being those making decisions at the very top
of an organization, generally providing direction to and communicating with, those
mid-level leaders, only. See also Watkin, 'Opportunity Lost', above n 5, 656.

54 Melzer, 'Keeping the Balance', above n 31, 848.
55 See also Watkin, 'Opportunity Lost', above n 5, 656.
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any State armed force, whatever they are called, probably could not to be said to
'plan and command combat operations' in the true sense of those terms. They
generally manage and command those who do. Nor is this simply a specific quirk of
State militaries. It would seem quite possible that in many cases senior leaders of
organized armed groups of any size also do not 'plan or command' specific
missions, and even in the case of those who might, it would not seem practical to
have to obtain evidence proving they have planned or given orders for specific
attacks before their targeting could take place. For example, the structure, secrecy
and geographical limitations of some armed groups (such as al Qaeda, and similar
organizations) may not make it possible for senior leaders to be involved in
'tactical' decisions, that is, decisions involving specific fighting or maneuvering 'on
the ground'. However, under the terms of the Interpretive Guidance, a person who
may occupy a leadership role in such an organization would not be considered a
'member of the organized armed group' unless they 'plan or command combat
operations' on a recurring basis. This strict requirement would still apply even if
their leadership position within the armed group is beyond doubt, for example even
if it was publicly 'self-proclaimed'. 56 While this may seem far-fetched example,
take the case of Osama Bin Laden in the last five years of his life (or a similar
figure), who because of the danger of his position has to live in isolation, with no
direct contact by electronic means. Their communication with the organization is
minimal and slow, and largely achieved by simple cryptic messages delivered at
intervals. It would seem to be stretching the Interpretive Guidance's terms to say
such a person is either 'planning and commanding combat operations' or 'causing
harm to the enemy in a single causal step on a continuous basis'. While it could be
argued this is 'a one-off case', I respectfully submit that any test for membership of
an armed group that does not unequivocally accommodate figures such as Osama
bin Laden may require some re-consideration. I will turn to this further in Part VI.

III. The Correct Type of Test for Membership of Organized
Armed Groups

(a) The confusion of the test for loss of civilian protection with that for
membership of 'armed forces'

The concepts behind the notion of 'direct participation in hostilities' and 'members
of organized armed groups' are different. As stated, 'combatants' (in the wide
sense) have no protected status, not because they individually inflict harm, but
because they form a part of the organization of the enemy forces. The ICRC
Commentary to Art 13 of APIl states 'those who belong to armed forces or armed
groups may be attacked at any time'. 57 There is no mention of 'harm' or 'threat'
when defining when they can be attacked. However, under IHL it is generally
accepted civilians lose their protected status though specific conduct causing harm

56 Take, eg, the case where a leader of an organized armed group records public
statements and releases them on the Internet so there is little doubt they are in fact the
leader of the organised armed group, such as case of Osama Bin Laden, discussed
below.

57 Sandoz, Swinarksi and Zimmerman (eds), above n 11, 1453 [4789].
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or disadvantage to the enemy (or other civilians). 58 For example, in relation to the
formulation of the phrase 'direct participation in hostilities' in Art 51(3) of API, the
following has been said:

Although Article 51(3) is novel in its codification and phrasing of the 'direct
participation' exception, the basic idea underpinning it - that humanity demands the
protection of citizens, provided they are harmless - is not.59

There are two implications from Art 51(3). The first is that the perpetrators remain
civilians. The second is that the State armed forces are forced to act because the
civilian is threatening harm against either them or other civilians, although the
threat need not be imminent. 60

The Commentary to Art 13(3) of APIl confirms the idea of the civilian losing
their protection by presenting some 'danger' to the adversary:

If a civilian participates directly in hostilities, it is clear that he will not enjoy any
protection against attacks for as long as his participation lasts. Thereafter, as he no
longer presents any danger for the adversary, he may not be attacked. 6 1 [emphasis
added].

In summary, the Commentary simply uses the phrase 'belongs to' to define
membership of armed groups, yet the test of civilian loss of protection relies on
presenting 'danger to the adversary'. In the case of attacking 'combatants' there is
no need for presenting harm before they are attacked. However, the Interpretive
Guidance treats 'members of organized armed groups' differently from combatants
in international armed conflict, only allowing them to be attacked once they are
repeatedly directly involved in causing 'harm', rather than simply by a 'membership
test'. I will seek to show this has no basis in IHL. As a starting point I will consider
the purpose of 'targeting' in all armed conflicts.

1. What is the purpose of attacks against 'combatants' in armed conflict?
It is accepted that in international armed conflict, opposing parties to a conflict will
target combatants, and that their deaths in 'normal' combat will incur no criminal
sanctions for those responsible. It is in fact stated as 'the legitimate purpose' of
attacks in armed conflict. 62 The threat that the individual member of the armed
forces poses at the time they are targeted is irrelevant. The Declaration of St
Petersburg of 1868 ('St Petersburg Declaration'), as is well known, was one of the
crucial early treaties that attempted to regulate the conduct of warfare. 63 Despite its

58 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [31]; Ibid 618
[1942]; Melzer, Interpretive Guidance, above n 1.

59 Emily Camins, 'The past as prologue: the development of the 'direct participation'
exception to civilian immunity' (2008) 90 International Review of the Red Cross 853,
855.

60 While there is an element of self-defence, it is not a 'self-defence' test.
61 Sandoz, Swinarksi and Zimmerman (eds), above n 11, 1453 [4789].
62 See Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under

400 Grammes Weight, opened for signature 29 November / II December 1868, 138
CTS 297 (entered into force 11 December 1868) preamble ('St Petersburg
Declaration'), reproduced in Adam Roberts and Richard Guelff, Documents on the
Laws of War (Oxford University Press, 3rd ed, 2000) 55.

63 Ibid.
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age it is still listed in military law textbooks and other key IHL sources, 64 and is
often quoted verbatim by those wishing to define the limits of IHL.65 While the
purpose of the St Petersburg Declaration was to limit the use of 'exploding
projectiles', three of the clauses in the Preamble are important in the consideration
of this question:

Considering that the progress of civilization should have the effect of alleviating as
much as possible the calamities of war; That the only legitimate object which States
should endeavour to accomplish during war is to weaken the military forces of the
enemy; That for this purpose it is sufficient to disable the greatest number of men;66

The St Petersburg Declaration accepts the concept that the purpose of those
attacks, once an armed conflict has begun, is not merely to defend against imminent
threats. The implication is that the purpose of attacking the 'military forces' of the
enemy is to weaken them in order to achieve some ultimate strategic advantage.

In the case of USA v Wilhelm List et al ('Hostages Trial'), the Tribunal stated:

Military necessity permits a belligerent, subject to the laws of war, to apply any
amount and kind of force to compel the complete submission of the enemy with least
possible expenditure of time, life and money'. 67

I will discuss military necessity below in Part VI, but it is also clear from this
passage that the purpose of the use of force in international armed conflict is to
cause your enemy 'to submit' (or to obtain strategic advantage). There is no
suggestion that only those 'enemies' capable of causing imminent harm should be
attacked. If the principles of the St Petersburg Declaration and the Hostages Trial
apply to non-international armed conflict, a State can legitimately attack individual
'members of organized armed groups' simply to weaken the structure of 'the
whole'. They are not bound to only attack those who directly inflict harm on a
regular basis. Of course this leads immediately to the question of 'who is a
member?', but there is nothing to suggest it is a 'harm dependant' test. 'Logistics'
and 'communications' elements are just as targetable as the leadership if that will
help cause the submission or weakening of the enemy force as a whole.

2. Does non-international armed conflict have different rules in relation to
targeting 'combatants'?

The Interpretive Guidance has a different targeting methodology for non-
international armed conflict than that imposed in international armed conflict. This
different methodology could only be supported if the nature of targeting in non-
international armed conflict was fundamentally different to international armed
conflict (in ways other than the fact that only one State party is involved). I submit
that this fundamental difference is not supported by historical writings on IHL, or
the historical practice of States. For example, the writings of Francis Lieber were
influential in codifying the modern laws of war. His two major works Guerrilla

64 Roberts and Guelff, above n 62, 55.
65 See, eg, Melzer, Targeted Killing in International Law, above 2, 283.
66 St Petersburg Declaration, preamble.
67 United States of America v Wilhelm List, et al (Judgement) (1949) 8 Law Reports of

Trials of War Criminals 34, 66.
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Parties Considered with Reference to the Laws and Usage of War 68 (Guerrilla
Parties), and what has come to be known as the 'Lieber Code' 69 were developed
during the American Civil War as universally applicable codes of conduct in
warfare. While these works are now largely of historical significance, and have little
bearing on modem battlefields, they are nevertheless indicators of any historical
difference in the width of the definition of 'combatant' depending on whether the
conflict was a civil war or inter-state war. On this issue, there seems to be no
attempt in the Lieber Code or Guerrilla Parties to draw a distinction between the
types of attack on organised enemy forces that were permitted in civil wars, and
those attacks that were permitted in wars between nations. The implication that can
be drawn is that, at the time, it was generally accepted that rules of targeting enemy
'combatants' did not depend on whether the conflict was 'inter' or 'intra' State. The
term used by the Lieber Code to denote those who are not protected is not
'combatants' but 'armed enemies'. Article 15 of the Code codified the permissible
destruction of life during war. It provided:

Military necessity admits of all direct destruction of life or limb of armed enemies,
and of other persons whose destruction is incidentally unavoidable in the armed
contests of the war. 70

There is nothing in the Lieber Code to suggest that these 'armed enemies' are
defined by the harm they can inflict or potentially inflict. The implication is that
even in non-international armed conflict these 'armed enemies' are defined by the
'membership test', that is, they are targeted due to their status or membership of the
enemy armed forces, and not their individual relation to the infliction of harm.

I submit that the conclusion that non-international armed conflict is fund-
amentally different to international armed conflict when it comes to targeting is also
not supported by historical State practice. Take for example those cases of non-
international armed conflicts where the 'organized armed groups' actually wear
some distinctive dress or insignia, 7 1 but are not within the category of 'dissident
armed forces' (discussed below). I believe that in such non-international armed
conflicts, parties have targeted according to rules that are similar, if not identical, to
international armed conflicts. Under the Interpretive Guidance however, even if in
uniform, those logistic elements would not be 'directly participating in hostilities'
or subsequently 'members of organized armed groups', as they are apparently not
close enough to either the infliction of harm, or to a specific 'battlefield'. Take for
example a case of a non-international armed conflict which, as did the Spanish Civil
War, has a combination of State armed forces, dissident armed forces, and some

68 Francis Lieber, Guerilla Parties Considered with Reference to the Laws and Usages of
War (D. Van Nostrand, 1 862).

69 Francis Lieber, Instructions for the Government of Armies of the United States in the
Field (Lieber Code). 24 April 1863. (n.d.) International Committee of the Red Cross
<http://www.icrc.org/ihl.nsflFULL/Il 0?OpenDocument>.

70 Ibid.
71 For example, groups in the Spanish Civil War 1936-39 such as Alfonsist, Carlists or

Falange, as described in Antony Beevor, The Battle for Spain: The Spanish Civil War
1936-1939 (Weidenfield and Nicolson 2006) 42-3.

60



Targeted Killings against Members of Organized Armed Groups

'organized armed groups' all in the same conflict. 72 Some of these groups wear
distinctive uniforms. Despite the ability to identify them by uniforms, can the State
armed forces properly target those organized armed groups according to a 'status'
(or membership) test, or only a 'direct harm test' as proposed by the Interpretive
Guidance?

3. The case of 'Dissident Armed Forces'
It is submitted the case of 'dissident armed forces' is illustrative of the weakness in
the Interpretive Guidance's 'harm test' for 'members of organized armed groups'. If
a section of a State armed forces rebel against the State, most would agree that all
those members of the 'dissident armed forces' would be combatants and are able to
be targeted as such. 73 The class 'dissident armed forces' is expressly mentioned as a
'combatant group' in Article 1 of APII and the Official Commentary suggests that
they can thus 'be attacked at any time'. 74 They are not targeted by the harm they
individually cause, but as long as they are part of the 'dissident battalion' (for
example) they are targetable on a membership test, namely, they are a 'member' of
the 'dissident armed forces'. As Melzer states, 'there is no reason to assume that a
member of the armed forces becomes a civilian simply by turning against his
Government'.75

All members of this 'dissident battalion' including those who don't take part in
the fighting, such as logistics elements, would be 'combatants'. Even if they
discarded their uniforms and carried on their rebellion in civilian clothes,
'members' of this armed grouping would still be 'combatants'. What then would be
the difference between 'dissident armed forces' who wear civilian clothes and fight
among the population, and an organised armed group who do the same? Under the
Interpretive Guidance, members of 'dissident armed forces' do not have to come
within the 'continuous combat function' test in order to be targetable. 76 The
Interpretive Guidance defines membership in relation to 'dissident armed groups'
as those who remain or make up 'the structure' of the State armed forces to which
they formerly belonged:

The pre-existing structures should continue to determine individual membership in
dissident armed forces as well. 77

This is a broad definition, which would include all logistics functions and any
part of the dissident formation that was previously part of the State armed force.
The fact that they make up a recognised element of the 'dissident armed force' is
enough, and it is irrelevant whether they contribute to causing harm in one causal

72 For example, Alfonsist, Carlists, Falange, Marxist and 'EPR'. Beevor, ibid 42-43.
While this example is based on the Spanish Civil War 1936-39, I emphasize it is a
hypothetical example only, as that conflict was obviously not a good example of the
correct application of the principle of distinction or IHL in general.

73 Melzer, Targeted Killing in International Law, above n 2, 321.
74 Sandoz, Swinarksi and Zimmerman (eds), above n 11, 1453 [4789].
75 Melzer, Targeted Killing in International Law, above n 2, 321.
76 Melzer, Interpretive Guidance, above n 1, 32.
77 Ibid.
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step.78 As a result, logistic and support elements of a 'dissident armed force' would
be legitimately targetable under the Interpretive Guidance. However, in the case of
'other organized armed groups', 79 due to their narrow definitions of both 'direct
participation in hostilities' and 'members of organized armed groups', both the
Interpretive Guidance80 and Melzer 8 1 propose that logistics elements would not be
legitimately targetable. It is submitted there is no logical distinction for this
difference in treatment. Nor could it be said that they are treated differently because
of problems with identification. If both of these hypothetical groups were 'hidden
among the population', the logistic elements of both the 'dissident armed force' and
the 'organised armed group' would be equally hard to identify for targeting
purposes. In this case either could only be realistically identified by intelligence
collection, but once identified, it would seem either should be targetable. Indicia for
'membership' will be discussed in Part VI, however, the fact that evidentiary
challenges exist does not mean an incorrect test should be substituted. If a
'membership' test would rightly apply to the 'dissident armed forces', why not then
to an organized armed group, who may be just as well organized, resourced and
capable?

Take for example a conflict, again along the lines of the Spanish Civil War,
where 'dissident armed forces' in rebellion oppose a number of 'organized armed
groups' supporting the government. Why should one be able to target logistics
elements in one but not the other? To use a 'direct harm' based test in such a case is
to give one side's 'combatants' a narrower composition, and thus advantage
(assuming some perceived obligation to abide by IHL). The recent conflict in Libya
is a modem example of the undesirable effect this definition produces. In this
conflict, some members of Libyan 'rebel forces', who were not necessarily
'dissident armed forces', could be seen wearing uniforms and identifying
themselves and their vehicles with their proclaimed 'rebel' flag and colours. 82
While some rebel groups may qualify as 'dissident armed forces' if they were
formerly part of the Libyan State armed forces, some of the groups would be
properly classified as 'organized armed groups', depending on the level of
organization. Under the Interpretive Guidance even those logistics elements in this
rebel force who were wearing uniforms and carrying military grade weapons would
not be either 'members of organized armed groups' or 'directly participating in
hostilities' unless they were linked to specific attacks by a single causal step. They

78 Ibid.
79 Additional Protocol II art 1.
80 Melzer, Interpretive Guidance, above n 1, 16, 32, 35.
81 Melzer, Targeted Killing in International Law, above n 2, 321.
82 See, eg, photos accompanying international media stories of Libyan rebels at the Town

of Brega, either wearing uniforms, or mounted in trucks identified by rebel flags and
moving as a defended military convoy. See 'DIY Weapons of the Libyan Rebels', The
Atlantic (online), 14 June 2011< http://www.theatlantic.com/infocus/2011/06/diy-
weapons-of-the-libyan-rebels/I00086/>; ABC News, Libyan rebels spurred on by
coalition airstrikes (26 March 2011) <www.abc.net.au/news/2011-03-26/libyan-
rebels-spurred-on-by-coalition-airstrikes/2641156>; Nation News, Photograph (n.d.)
<http://www.nationnews.com/images/cached/inc/uploads/articles/Libyanrebels-
450x350.jpg>.
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would paradoxically still be 'civilians' who have not lost their protection. This
would apparently remain the case, unless they met the strict terms of the
Interpretive Guidance, even for convoys of vehicles with heavy weapons driven by
uniformed personnel identified by rebel flags. It is submitted this example is
illustrative of the fact that a definition of 'membership' of an organized armed
group that is closer to the ordinary meaning of 'membership' (for example 'a
constituent part of a formed body') 8 3 has more practical utility than a definition
based on 'evidence of infliction of harm in a single causal step'. I will return to this
point further in Part VI.

IV. If a 'Harm Test' is Used, Why it Should Include Harm
not Caused in a Single Causal Step

(a) Can those 'within' armed groups 'indirectly participate in
hostilities' and not lose protection?

The Interpretive Guidance maintains that, even within the confines of a clearly
established armed group, a person can indirectly participate in hostilities and not
lose either civilian status or civilian protection:

for a specific act to qualify as "direct" rather than "indirect" participation in
hostilities there must be a sufficiently close causal relation between the act and the
resulting harm.84 [emphasis added]

As result even those who (using the same examples), continually build IEDs or
recruit suicide bombers for al Qaeda or the Taliban do not lose their civilian status.
Melzer justifies this result by stating that to include those who support an armed
group but who do not directly inflict harm as (targetable) 'members of an organized
armed group' would be:

an excessively wide approach which would completely discard the distinction
between "direct" and "indirect" participation in hostilities inherent in treaty and
customary law. 85

I submit the distinction between 'direct' and 'indirect' participation in
hostilities' is not actually a strong concept in either treaty or custom. Further, to
allow those associated with armed groups to intentionally and continually
'indirectly participate in hostilities' (according to the Interpretive Guidance
definition) within an 'organized armed group', and still not lose civilian protection
would seem to have little support in customary international law.

1. Does Common Article 3 protection extend to those in organized armed
groups who are more than one causal step away from the infliction of
violence?

The protections of the civilian population in Common Article 3 have authoritatively
been stated to represent customary international law in all armed conflicts. 8 6 It

83 See, eg, Macquarie Concise Dictionary (Macquarie, 3rd ed, 2004), 742).
84 Melzer, Interpretive Guidance, above n 1, 53.
85 Melzer, 'Keeping the Balance', above n 31, 850.
86 The International Court of Justice has opined that Common Article 3 represents

customary international law in both international and non-international armed conflict.
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relevantly provides protection simply to 'persons taking no active part in
hostilities.' 87 The implication from Common Article 3 is that those persons who do
take 'an active part' in the hostilities are not protected. This of course includes both
combatants not hors de combat and civilians who actively participate. If IHL
otherwise allows, and this includes a requirement of a 'definite military advantage'
resulting from the attack, 88 they can be lawfully targeted. There is no temporal
scope to the phrase, in that it does not seem to matter that a person is not literally
taking an 'active part' in hostilities' at the time they are targeted. There is nothing to
suggest that 'active' in this context does not have its ordinary meaning, and it would
seem the threshold is not high. 89 Therefore it would seem 'recruiting' suicide
bombers, or building IEDs, for a party to the conflict would be 'active
participation'. Put another way, it seems highly unlikely that there might be
successful prosecution for a 'serious violation of Common Article 3'90 if a proven
'IED maker' or 'recruiter' was deliberately targeted by a State armed force. The
prosecutor, or applicant, would have to convincingly explain why building an IED
or recruiting suicide bombers were not 'active participation' in the conflict. I will
discuss what is apparently considered 'active participation' in more detail below,
but it would seem from military manuals and official pronouncements that conduct
such as building IEDs, consistently recruiting insurgent fighters, or acting as a PSD
would be considered 'active participation', as envisaged in Common Article 3, by
many States. 91 Further, in any criminal prosecution in the ICC for a serious
violation of Common Article 3 against the perpetrator of State sanctioned targeted
killing, it would seem the prosecutor would also have to prove that those who
ordered the targeting knew the person targeted was not a lawful target. 92 If the

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United
States ofAmerica) (Merits) [ 1986] ICJ Rep 14, 118-20.

87 Pictet, above n 14, 48.
88 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to

the Protection of Victims of International Armed Conflicts (Protocol I), opened for
signature 8 June 1977, 1125 UNTS 3 (entered into force 7 December 1978) art 52(2)
('Additional Protocol I') states (relevantly) that the object makes a contribution to the
military effort and the destruction of the (object) offers a 'definite military advantage'.

89 For example, the ICTY has stated 'an individual cannot be considered a traditional
'non-combatant' because he is actively involved in the conduct of hostilities by
membership in some kind of resistance group. Prosecutor v Tadie (Judgment)
(Intemational Criminal Tribunal for the Former Yugoslavia, Trial Chamber II, Case
No IT-94-1-T, 7 May 1997) [639]; See also Melzer, Targeted Killing in International
Law, above n 2, 325.

90 Rome Statute of the International Criminal Court, art 8(2)(c): 'In the case of an armed
conflict not of an international character, serious violations of article 3 common to the
four Geneva Conventions of 12 August 1949, namely, any of the following acts
committed against persons taking no active part in the hostilities'; Domestically, see,
eg, Criminal Code Act 1995 (Cth) sch 1 s 268.70.

91 See, eg, Henckaerts and Doswald-Beck (eds), above n 10, vol 2, 109 (India Army
Training Note), 111 (Report on the practice of Chile), 113 (Reports on the practice of
the United States and Zimbabwe).

92 See, eg, Roger S Clark, 'The Mental Element in International Criminal Law: The Rome
Statute of the International Criminal Court and the Elements of Offences' (2001) 12
Criminal Law Forum 291, 330.
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particular State's official targeting policy was that those who enable insurgents by,
for example, building IEDs or recruiting, are actively participating, it would seem
hard to prove that those who chose to target the individuals had the necessary
mental element to have committed a crime. Any prosecution or legal action would
have to concentrate on the State's definition of 'active participation' being
'manifestly unlawful' 9 3 according to established customary and treaty law, which,
as I will argue below, seems unlikely given the State practice, opinio juris and
jurisprudence on the subject.

2. The accepted meaning of 'participation in hostilities'
According to the Commentary on Protocol II, 'hostilities' are 'acts of war that by
their nature or purpose struck at the personnel and materiel of enemy armed
forces'. 94 This is almost the same definition given to 'direct participation' in a
different place in the Commentary. 95 The Commentary and the ICRC Model
Manual also specify that 'taking part in hostilities means engaging in hostile action
against enemy armed forces but not [just] assisting in the general war effort.' 96

Thus if 'hostilities' means 'acts of war that strike at the armed forces' or 'hostile
action against the enemy', it is hard to imagine how any form of intentional
participation in such (even 'indirect') could be protected.

While President Barak used the phrase 'indirect participation in hostilities' in
the Targeted Killings Case to denote activities that were linked to insurgent activity
but not did involve the loss of protection, he used the phrase in a way that
demonstrates how misleading it is:

a civilian who sells food or medicine to unlawful combatants is taking an indirect
part in hostilities.97

It seems unsatisfactory that selling food or medicine to a member of an armed
group (or the other examples given by President Barak)98 could be 'acts of war that
strike at the armed forces' or 'hostile action against the enemy'. The better view
would seem to be that selling food or medicine to unlawful combatants would not
be 'taking part in hostilities' at all. 99 If hostilities means either 'acts of war that

93 Ibid 333.
94 Sandoz, Swinarksi and Zimmerman (eds), above n 11, 1453 [4788].
95 Ibid 619 [1944]: 'acts of war which by their nature or purpose are likely to cause

actual harm to the personnel and equipment of the enemy armed forces'.
96 Ibid 619 [1945]; A P V Rogers and P Mahlherbe, Fight it Right: Model Manual on the

Law of Armed Conflict for Armed Forces (International Committee of the Red Cross,
1999) 34 [610].

97 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [35].
98 Ibid.
99 I will use this example to briefly illhstrate the concept of 'intentionally assisting the

operational activities of the organized armed group'. It is not a reasonable conclusion
to draw, for example, that a person who sells food to an insurgent is either
'intentionally contributing to operational activities of an organized armed group', or
'participating in hostilities.' The activity of selling the food does not reasonably imply
an intention to assist the armed activities of the group in the armed conflict. However,
on the other extreme, to recruit a suicide bomber for the armed group's use would
reasonably appear to be intentionally assisting in the operational activities of the armed
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strike at the armed forces' or 'hostile action against the enemy' (and the authorities
seem to support this), then it is hard to agree with Melzer when he states that to
intentionally support such acts should entail no loss of civilian protection, unless
they are directly supported in 'one causal step'. Certainly it is hard to see express
support for that narrow interpretation in either treaty or custom, as I will discuss
below.

3. Does 'direct' in Art 13(3) of APll mean 'in a single causal step'?
When Art 13 of APII uses 'direct' it does not appear to mean in 'a single causal
step'. It is true that in relation to the phrase 'direct part in hostilities', the
Commentary to Art 13 states: '[direct] implies there is a sufficient causal
relationship between the act of participation and its immediate consequences.' 1 00

However, 'sufficient' is quite different from 'direct', especially if interpreted
literally. It would seem that to recruit a suicide bomber, even without knowledge of
their ultimate specific target, would nevertheless have a 'sufficient causal
relationship' to the consequences, if not a 'direct causal relationship'. The
Commentary also (apparently mistakenly) states that the phrase 'direct part in
hostilities' is taken from Common Article 3, when of course that Article uses the
word 'active'. 10 1

There is obviously no such phrase as 'indirect participation', to denote conduct
that is linked to hostilities but does not involve the loss of protection, in either
Common Article 3 or APII. It is true the word 'indirect' is used in the Commentary
to APl ;102 however, there are many problems with this as a relevant authority.
Firstly, API applies only to international armed conflict, and even then it does not
necessarily represent customary international law. The particular Article 103 the
Commentary is expanding on in this context actually relates to the wearing of
uniforms by combatants. The word 'indirect' is only used to point out that some
combatants in an international armed conflict are not armed. It is submitted the use
of 'indirect' at this point in the Commentary actually goes against Melzer's
argument, because it clearly implies that these combatants, who contribute
indirectly, are nevertheless combatants:

On the other hand, it seems doubtful, in the light of the wording of the second
sentence of this paragraph, which deals only with "armed" combatants, that the
obligation also extends to members of a guerrilla movement who are not armed and
whose participation in military operations may or may not be limited, but remains
indirect. As a general rule, combatants of this category, whose activity may indicate
their status, should be taken under fire only if there is no other way of neutralizing
them. 104 [emphasis added]

group (or participation in hostilities). There will of course be many cases in between
these extremes, and I will discuss a way of dealing with these in Part VI.

100 Sandoz, Swinarksi and Zimmerman (eds), above n l1, 1453 [4787].
101 Ibid.
102 Ibid 528 [1694].
103 Additional Protocol I art 44(3).
104 Sandoz, Swinarksi and Zimmerman (eds), above n 11, 528 [1694].
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It is clear that these persons can be engaged (if there is no alternative) even
though their participation is only 'indirect'. This section of the Commentary is
authority for the idea that 'indirectly' contributing to the fight, in the sense of being
two causal steps away from the actual causing of harm (in this case military logistics
services), is enough to make a person a 'combatant' even if they are part of a
'guerilla' force, albeit in international armed conflict. The logical extension of this
would seem to be that, in a non-international armed conflict, those who make a
similar contribution to a fighting force (more than one causal step away from actual
infliction of harm) such as 'logistics personnel', would also be within the category
of 'combatants' if their actions were intentionally attempting to aid the operational
activities of a particular armed group.

As previously stated, the Commentary to API states "'direct" participation
means acts of war which by their nature or purpose are likely to cause actual harm
to the personnel and equipment of the enemy armed forces'. 10 5 However, this is
ambiguous, and does not necessarily support a requirement of 'one causal step'. For
example, building an IED or recruiting a suicide bomber would seem to be acts
'likely to cause actual harm'. Article 43(2) of API seems against the interpretation
of the Interpretive Guidance. It states:

Members of the armed forces of a Party to a Conflict.... are combatants, that is to
say, they have the right to participate directly in hostilities. 106

'Directly' in the above Article (if it adds anything at all), seems to mean only
'actively', and not 'in one causal step'.

As is well known, the ICTR held 'direct' and 'active' were of 'identical
content',107 and in the Targeted Killing Case, President Barak stated the two words
in this context are in fact 'interchangeable'. 108 If 'direct' in APII Art 13(3) means
no more than 'active', I submit it does not actually imply the existence of the
concept of 'indirect participation in hostilities' in the sense of some form of
'participation in hostilities' that does not involve the loss of protection. The lesser
form of 'active participation in hostiles' would be 'passive participation in
hostilities', which is of course a nonsense. In Akayasu, the ICTR also made the
following point:

this is a material averment for charges involving Article 4 inasmuch as Common
Article 3 is for the protection of "persons taking no active part in the hostilities"
(Common Article 3(1)), and Article 4 of Additional Protocol II is for the protection
of, "all persons who do not take a direct part or who have ceased to take part in
hostilities. 109 [Emphasis added].

105 Ibid 619 [1944].
106 Additional Protocol I art 43(2).
107 Prosecutor v Akayesu (Judgement) (International Criminal Tribunal for Rwanda, Trial

Chamber I, Case No ICTR-96-4-T, 2 September 1998) [175].
108 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [34]; See also

Melzer, Targeted Killing in International Law, above n 2, 334-35.
109 Prosecutor v Akayesu (Judgement) (International Criminal Tribunal for Rwanda, Trial

Chamber I, Case No ICTR-96-4-T, 2 September 1998) [629].
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The omission of 'direct' in the second phrase questions whether 'direct' really
adds anything at all. Certainly no attempt is made to distinguish between
participation in hostilities that does not involve loss of protection and direct
participation in hostilities. This is also suggested by President Barak in the Targeted
Killing Case when he at times abbreviates 'directly participating in hostilities' to
simply 'taking part in hostilities'.110

4. Rejection of the 'single causal step' test by the Targeted Killings
Judgment

While this article is concerned only with 'members of organized armed groups' in
non-international armed conflict, in the Targeted Killings Case the HCJ held that
the conflict was an international armed conflict and that the members of Hamas and
Fatah were not 'members of armed groups', but civilians 'directly participating in
hostilities'. I1I However, Vice President Rivlin suggested that the result would be
the same if the Court had instead used the formula that those targeted were instead
'unlawful combatants' (presumably in a non-international armed conflict),' 12 and I
respectfully submit this to be correct. I will therefore use the Targeted Killing Case
to illustrate my argument that 'participation in hostilities' that involves more than
one causal step to the infliction of harm by a person associated with an armed group
would be enough to properly make them a' (targetable) 'member of an organized
armed group'.

Despite the confusion with the phrase 'indirect participation', the HCJ actually
defined 'direct participation in hostilities' broadly. The Court included not only the
commission of attacks, but also direct support for the commission of such acts,
including logistic and support activities such as the transportation of combatants,
recruitment and service to combatants or their weaponry. 113 The Court's test was
the function that the person performs defines direct participation, so anything that
could be classified as 'a role' within the (armed) organization would suffice. 114 The
Court held the phrase 'direct participation in hostilities' included more than just
those who are involved in attacks in a single causal step. It did not seem to matter if
the function was only that of a message deliveryman or equipment expert; once the
person 'had made the group their home' they had lost their protection until they had
positively disengaged.' 15 Despite the Court's classification of those who 'made the
organization their home' as 'civilians', they were in fact treating them as 'members
of organized armed groups' or 'combatants'. In my submission the Court made it
clear that operational members of the armed wing of both Hamas and Fatah were
legitimate objectives for targeted killings. As long as the person was involved in the
operational activities of the armed groups it did not matter whether they were
involved in the infliction of violence in a single causal step.

110 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [33].
Ill Ibid [21].
112 Ibid, Judgment of Vice President Rivlin, [2].
113 Ibid [35].
114 Ben-Naftali and Michaeli, above n 30, 459-60.
115 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [39].
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During the case Professor Antonio Cassese, representing the petitioners, gave
the following justification for a narrow interpretation (apparently also favoured by
the ICRC, as discussed below):

The rationale behind the prohibition against targeting a civilian, who does not take a
direct part in hostilities, despite his possible (previous or future) involvement in the
fighting is linked to the need to avoid killing innocent civilians. 116 [emphasis
added]

In other words, even in Cassese's view, the purpose of the phrase 'direct
participation in hostilities' is simply to avoid killing 'on suspicion'. The meaning of
'direct' in this context would be more like 'proven', than 'in one causal step'. It
does not divide those who have a 'frontline' function in an armed group from those
who have more of a 'logistics' role, but rather it divides those who are known to be
members and those who are only suspected as such. The implication is that if the
State has detailed intelligence on a target that makes it clear the person is not an
'innocent civilian', the harm they individually cause is not relevant. This
interpretation, which seems correct, would make the true purpose of the 'direct
participation in hostilities' test to divide those who supply food to insurgents
('innocent civilians'), from those who build IEDs. I submit the phrase should not be
used to separate those who build IEDs from those who emplace IEDs.

The key phrase from the Targeted Killing Case in relation to defining those who
are (effectively) members of organized armed groups is:

a civilian who has joined a terrorist organization which has become his home, and in
the framework of his role in that organization he commits a chain of hostilities, with
short periods of rest between them, loses his immunity from attack 'for such time' as
he is committing the chain of acts. Indeed, regarding such a civilian the rest between
hostilities is nothing other than the preparation for the next hostility. 117

According to the HCJ, the defining characteristics are whether the person has
'joined' a (organized armed group) and the group has become 'his home'. The
Court seems to suggest there is no requirement for an act to have a direct link to
likely harm, or even a proximate one. The critical issue seemed to be simply proof
of some genuine, if unspectacular, involvement in the group's operational activities.

Despite the Court ostensibly applying a model that classifies the members of the
armed organizations as civilians 'directly participating in hostilities' in an
international armed conflict, the width of the test used by the Court supports the
view that those who provide operational support to armed groups will be
'combatants',l 18 and thus targetable until they have positively disengaged. From the
test used in the judgment, a person who, for example, has a role whereby they
provide a consistent flow of armaments to an armed group (exclusively) would not
be an 'innocent civilian'. They would have a 'role' or 'function' within the armed
group, namely the supply of armaments and ammunition, however, as they do not
directly inflict harm in one causal step they would not fit within either the

116 Ibid [34].
117 Ibid [39].
118 Ibid. The test employed by the Court was expressed simply as 'taking part in

hostilities' and 'making the organization their home'.
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Interpretive Guidance's definition of 'continuous combat function' or 'direct
participation in hostilities'. Despite the Court's finding that all of Art 13(3) of APII
represented customary international law, the Court's interpretation of that clause
was so wide that consistent IED makers, recruiters or PSD would be either
'performing a function in the group', or 'have made the group their home' (as the
Court defined those terms). Noticeably absent from the judgment are any examples
given by the Court of persons who are part of the operational activities of an
(armed group), but without directly inflicting violence (such as logistics elements),
but who are not considered legally targetable.

The continuing belief of the Government of Israel in the correctness of a wide
interpretation of 'members of organized armed groups', that includes logistic
elements, would seem to be borne out by the targeted killing of Mahmoud al
Mabhouh. Al Mabhouh was killed on 20 January 2010 by a team of agents, almost
certainly from Israel, in his hotel room in Dubai. He had apparently been complicit
in the kidnapping and killing of 2 Israeli soldiers, but that was in 1989, over 20
years before. 119 His role at the time seemed to be more as a key figure in
purchasing and smuggling weapons to Hamas militants in Gaza. 120 He was
apparently travelling alone and unarmed 1 2 1 and he was unlikely to be 'directly
participating in hostilities' in any narrow sense at the time of his killing. Nor does it
seem al Mabhouh would fit within the narrow definition of 'continuous combat
function', if reports as to his activities are accurate. 122

However, apparently it would seem the Government of Israel either ignored the
ruling in Targeted Killings Case, or they believed al Mabhouh was within the scope
of the Court's test of 'making the group his home'. 12 3 Further, while there was
significant protest in relation to the misuse of passports,124 and protest from the

119 Associated Press, 'Hamas aide: Leader murdered in Dubai smuggled weapons', Gulf
News (online), 3 March 2010 < http://gulfnews.com/news/gulf/uae/crime/hamas-aide-
leader-murdered-in-dubai-smuggled-weapons-1.591338>; CNN World, Dubai police
chief Mossad should be 'ashamed' over Hamas killing (28 February 2010)
<http://articles.cnn.com/2010-02-28/world/uae.murder.probe 1_mabhouh-mossad-
dubai-hotel?_s=PM:WORLD >.

120 Ibid.
121 Ibid.
122 Ibid.
123 Israel seems to have eventually privately admitted its responsibility to the UK for the

killing. See Abbas Al Lawati, 'Israel likely to admit assassinating Al Mabhouh in
Dubai' GulfNews (online), 27 December 2010
<http://gulfnews.com/news/gulf/uae/crime/israel-likely-to-admit-assassinating-al-
mabhouh-in-dubai-report-says-1.736482>.

124 See, eg, Julian Borger, 'Britain summons Israeli ambassador over Dubai murder', The
Guardian (online), 17 February 2010 < http://www.guardian.co.uk/world/2010
/feb/17/israeli-ambassador-summoned-dubai-murder>: 'Gordon Brown launched a
"full investigation" into the use of British travel documents. The Prime Minister said:
"The British passport is an important part of being British and we have to make sure
everything is done to protect it"'; Mark Davis, 'With sorrow and regret, Smith declares
cooling-off period with Israel', Sydney Moring Herald (online), 24 May 2010,
<http://www.smh.com.au/opinion/politics/with-sorrow-and-regret-smith-declares-
coolingoff-period-with-israel-20100524-w5qh.html>; Irish Government, Statement by
Minister Martin on investigations into fraudulent use of Irish passports in the
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Dubai police as a result of the suspected actions of 'Mossad' on their territory, 125

there was little protest from States that Mabhouh was not a legitimate target due to
his apparent logistics role. This is particularly noticeable as the States whose
passports had been misused took the opportunity to make public statements on the
matter, but only in relation to the misuse of the passports.12 6 The investigations that
followed centred on the misuse of the passports, rather than murder. 127 It is
unknown whether there is any pending legal action by Human Rights groups in
relation to al Mabhouh's classification as a 'combatant'.

(b) Lack of support in State practice for 'members of organized armed
groups' being only those linked by 'a single causal step' to the
infliction of harm

1. Official pronouncements by States on the loss of civilian protection or
civilian status

As mentioned previously, many States have expressly rejected the narrow
interpretation of 'direct participation in hostilities' in official pronouncements. The
report on US Practice of 1997 states:

[Loss of civilian protection] may be met by bearing arms or by aiding the enemy
with arms, ammunition, supplies, money or intelligence information or even by
holding unauthorised intercourse with enemy personnel. Other acts might be
considered to the taking of direct part in hostilities, depending on the intensity of the
conflict and other circumstances. 128

The 1998 Report on the Practice of Zimbabwe states "civilians will lose their
protection if they actively assist or actively become engaged in military
operations... A lot, however, will depend on the degree of involvement."l 29 The
Report of the Practice of Chile states that Chile "takes a very broad view of what
acts are considered to constitute support to military action, and as a result lead to

assassination of Mr. Mahmoud al Mabhouh (15 June 2010) Department of Foreign
Affairs and Trade < http://www.dfa.ie/home/index.aspx?id=83576 >; Associated Press,
'Paris summons Israeli envoy over Mabhouh', The Jerusalem Post (online), 18
February 2010 <http://www.jpost.com/Intemational/Article.aspx?id= 169035>.

125 Borzou Daragahi, 'Dubai's police chief accuses Mossad in killing of Hamas
commander' Los Angeles Times (online), 18 February 2010
<http://articles.latimes.com/2010/feb/I8/world/la-fgw-dubai-mabhouh-mossad18-
201Ofebl8>; Brian Murphy and Barbara Surk, 'Dubai seeks global dragnet for Hamas
slaying' The Daily Star (online), 17 February 2010
<http://www.dailystar.com.lb/News/Middle-East/Feb/1 7/Dubai-seeks-global-dragnet-
for-Hamas-slaying.ashx#axzzl yhsv4tjU>.

126 See above n 124.
127 Michael Evans, Jenny Booth and Hugh Tomlinson, 'Serious crime squad heads UK

inquiry into Dubai killing', The Times (online), 17 February 2010
<http://www.timesonline.co.uk/tol/news/world/middleeast/article703O6O3.ece>;
Allan Hall, 'Israeli "spy" held by Polish police over murder of Hamas leader in Dubai
hotel', Daily Mail (online), 14 June 2010 <http://www.dailymail.co.uk/news/article-
1286220/Israeli-spy-held-Polish-police-murder-Hamas-leader-Dubai-hotel.html>.

128 Henckaerts and Doswald-Beck (eds), above n 10, 113 (Quoting report of US Practice).
129 Ibid (Citing report on the practice of Zimbabwe).
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the loss of civilian status and protection". 130 The Indian Army Training Note
(1995) states "so long as an individual, may it be soldier or civilian is directly
contributing towards furtherance of the war effort, he is deemed to be at war".1 3 1

In 2010, the legal advisor to the US State Department, Harold Koh, in a public
speech entitled The Obama Administration and International Law stated:

While we disagree with the International Committee of the Red Cross on some of the
particulars, our general approach of looking at "functional" membership in an armed
group has been endorsed not only by the federal courts, but also is consistent with
the approach taken in the targeting context by the ICRC in its recent study on Direct
Participation in Hostilities. This includes, but is not limited to, whether an individual
joined with or became part of al Qaeda or Taliban forces or associated forces, which
can be demonstrated by relevant evidence of formal or functional membership,
which may include an oath of loyalty, training with al Qaeda, or taking positions
with enemy forces. 132 [emphasis added].

Therefore, while the US Government also uses 'functional membership', their
'membership' is not dependant on whether the person is involved in the infliction of
harm in a single causal step, but simply whether a person has 'joined', or is 'part of
the organization. It is similar to the test for members of State and armed forces and
'dissident armed forces'. There will be a requirement of 'harm' in order for the
organization to be an 'armed group', but this is something produced by the
organisation, not the individual.

2. Military Manuals and 'Rules of Engagement'
The US Law of War Handbook states:

[Protocol I] and US Bottom Line: Loss of civilian status for those intending to cause
actual harm to the personnel and/ or equipment of the enemy. 133 [emphasis added]

The phrase 'intending to cause actual harm' has an implication of collective
conduct that would thus include in the wider reaches of an organized armed group,
not just those who inflict the harm. It has been reported that in Afghanistan NATO
considers drug traffickers who consistently give funds to the Taliban to fight the
Coalition as 'members of an organized armed group'. 134 While these persons do
not directly cause harm, they are intentionally supporting or enabling the organized
armed group. While there has been some criticism of this policy, 135 it apparently

130 Ibid Ill (Citing report on the practice of Chile).
131 Ibid 109 (Citing India Army Training Note).
132 Harold Hongju Koh, 'The Obama Administration and International Law' (Speech

delivered at the Annual Meeting of the American Society of International Law,
Washington DC, 25 March 2010) <http://www.state.gov/s/l/releases/remarks/
139119.htm>.

133 Keith E Puls (ed), The Law of War Handbook (International and Operational Law
Department of the Judge Advocate General's Legal Center, 2004) 143.

134 U.S. Congress, Senate, Committee on Foreign Relations, Afghanistan's Narco War:
Breaking the Link Between Drug Traffickers and Insurgents, Il lth Cong., Ist sess.,
2009, S. Prt.

135 See, eg, Dapo Akande, US/NA TO Targeting of Afghan Drug Traffickers: An Illegal
and Dangerous Precedent? (13 September 2009) EJIL: Talk!
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continues. NATO Commanders have claimed that they are not targeting drug
traffickers with links to the Taliban, but rather members of organized armed groups
with links to the drug trade. 136 The implication is that NATO rejects the
Interpretive Guidance 's formulation that in order to be a 'member of an organized
armed group' the person must inflict harm directly, rather than simply significantly
and intentionally support the armed group in its collective operational action.

According to a version of US Rules of Engagement (ROE) from Iraq in
2005,137 those who were effectively 'members of organized armed groups' 1 38 were
defined by the ROE simply as:

a person providing support to, or a member of [a number of specifically named
armed groups]. [emphasis added]

This is obviously a further example of a membership definition that does not
depend on the proximity to the infliction of harm, and would include logistics
elements, recruiters, financiers, PSD and IED makers. What is interesting about this
definition is that it specifically names a number of groups1 39 and states that to be 'a
member' or 'a supporter' of such a group is to be a combatant and thus
'targetable'.1 40 This is a clear case of a 'status' or membership test rather than a
'harm' test being used in a non-international armed conflict, and it obviously also
includes support personnel.

3. State responses to 'targeting killings'141 of those not 'directly' involved in
the infliction of violence

Official information from States as to who is targeted, and exactly why, is obviously
hard to obtain. States will often deny responsibility, even when responsibility is
quite clear. 142 However, in April 2010 the Obama administration apparently

<http://www.ejiltalk.org/usnato-targeting-of-afghan-drug-traffickers-an-illegal-and-
dangerous-precedent/>.

136 Ibid.
137 These rules of engagement were leaked to Wikileaks. See SECRET//REL TO USA,

IRQ MCFI//20151003 DISPLAY ONLY TO IRQ (2005) Wikileaks
<http://wlstorage.net /file/us-iraq-rules-of-engagement.pdf>.

138 While the ROE does not mention the legal framework, it would seem that the US
treated this conflict in 2005 as a non-international armed conflict, with a number of
specifically designated 'organized armed groups'. Ibid.

139 Al Qaida, Ansar Islam (AI), Taliban, Asbat Al Asnar, Egyptian Islamic Group, (aka
Gamaat AlIslamiyya), Hamas, Hizballah/ Islamic Jihad Organization, Al Aqsa
Martyrs Brigade, Harakat UI Mujahidin, Lashkar E Tayyiba, Palestinian Islamic Jihad,
Egyptian Islamic Jihad, Jemaah Islamiyah and the Islamic Movement of Uzbekistan.
Ibid.

140 Above, n 137
141 I include attempted, alleged, and planned targeted killings in this discussion.
142 For example the 2010 targeted killing of Mahmoud al Mabhouh. Al Mabhouh was

killed on 20 January 2010, almost certainly by Israeli agents however no official
responsibility is likely to be publicly claimed, but see above, n 124. Some States will
claim responsibility, of course, such as Russia in the case of Chechen leader Khattab
(19 March, 2002). See 'Terrorist Khattab was killed with participation of Chechen
populations - Putin', Pravda (online), 24 June 2002 < http://english.pravda.ru/news/
russia/ politics/24-06-2002/449 11-0/>.
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authorized the targeted killing of Anwar al-Aulaqi (al-Aulaqi), a US citizen then
based in Yemen. 143 Al-Aulaqi had been described as 'an eloquent Muslim cleric
who has turned the Web into a tool for extremist indoctrination'. 144 He had been
linked to a number of operations,14 5 but apparently more in an inspirational rather
tactical role. However, the US Government considered al-Aulaqi 'a member of
organized armed group' 146 in its 'non-international armed conflict with al
Qaeda'. 14 7 Al Aulaqi was titled an 'operational' leader by the US, but his alleged
activities do not show he was directly involved in the infliction of violence. Many
of the activities that the US government uses to assert al-Aulaqi was a 'member of
an organized armed group' would not be 'direct participation in hostilities' within
the Interpretive Guidance. For example 'pledging an oath of loyalty'; 'playing a key
role in setting the strategic direction' of the armed group; 'recruiting individuals';
'facilitating training camps'; and 'helping focus attention on planning attacks on the
US'.1 48 It is alleged he 'prepared' Abdulmutallab for his attempted attack, 149 but
probably more in the 'inspirational' sense, as it seems from the information given
by the US Government that al-Aulaqi was unlikely to be an expert in either
explosives or counter-security operations.150

The full extent of the evidence demonstrating al Aulaqi's 'direct' link to
infliction of harm with al Qaeda in the Arabian Peninsula (AQAP) is of course
classified, 151 and there may well be more details of the 'single causal step'

143 Defendants, 'Opposition to Plaintiffs Motion for Preliminary Injunction and
Memorandum in Support of Defendant's Motion to Dismiss', Submission in Al-Aulaqi
v Obama, Case 1:10-cv-01469-JDB, 25 September 2010, available at
<http://online.wsj.com/public/resources/documents/awlaki0925.pdf>; See also Sarah
Paulsworth, Obama administration invokes state secrets in effort to block targeted
killings lawsuit (25 September 2010) Jurist <http://jurist.org/paperchase/2010/09/
obama-invokes-state-secrets-in-effort-to-block-targeted-killings-lawsuit.php>.

144 Scott Shane, 'Born in U.S., a Radical Cleric Inspires Terror', New York Times
(online), 18 November 2009 <http://www.nytimes.com/2009/1 1/19/us/I 9awlaki.html>

145 He has was linked through emails with Maj Nidal Malik Hasan, the Army psychiatrist
accused of killing 13 people at Fort Hood, Tex, in November 2009 and then to Umar
Farouk Abdulmutallab, the Nigerian man charged with trying to blow up a Detroit-
bound airliner on Dec 25. He apparently also had ties to two of the 9/11 hijackers. In
May 2010, al Aulaqi was mentioned by Faisal Shahzad, the Pakistani-American man
accused of trying to detonate a car bomb in Times Square.

146 Defendants, 'Opposition to Plaintiffs Motion for Preliminary Injunction and
Memorandum in Support of Defendant's Motion to Dismiss', Submission in Al-Aulaqi
v Obama, Case 1:10-cv-01469-JDB, 25 September 2010, available at
<http://online.wsj.com/public/resources/documents/awlaki0925.pdf> 13.

147 Hamdan v Rumsfeld, 548 US 557, 628-31 (2006).
148 Defendants, 'Opposition to Plaintiffs Motion for Preliminary Injunction and

Memorandum in Support of Defendant's Motion to Dismiss', Submission in Al-Aulaqi
v Obama, Case 1:10-cv-01469-JDB, 25 September 2010, available at
<http://online.wsj.com/public/resources/documents/awlaki0925.pdf> 13.

149 Ibid.
150 Ibid.
151 Defendants, 'Opposition to Plaintiffs Motion for Preliminary Injunction and

Memorandum in Support of Defendant's Motion to Dismiss', Submission in Al-Aulaqi
v Obama, Case 1:10-cv-01469-JDB, 25 September 2010, available at
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connection to the infliction of violence not made public. However, while al Aulaqi
was described as a 'member of an organized armed group' by the US Government,
there was no mention in either the court documents or the public declaration of the
Director of National Intelligence to 'direct participation in hostilities', or
'continuous combat function'. 152 For al Aulaqi's listing as 'Specially Designated
Global Terrorist' (SDGT) in June 2010, the justification given by the US Treasury
is more generalized and could certainly be fulfilled simply by a person carrying out
only 'indirect' or 'supporting' actions:

acting for or on behalf of [an organized armed group] and for providing financial,
material or technological support for, or other services to or in support of [the
operational activities of that group]". 153

On July 20 2010, the United Nations' 'Al-Qaeda and Taliban Sanctions
Committee' also added al-Aulaqi to its 'Consolidated List' of individuals and
entities associated with al-Qaeda, Osama bin Laden or the Taliban. This listing was
based on Anwar al-Aulaqi:

participating in the financing, planning, facilitating, preparing, or perpetrating of
acts or activities by, in conjunction with, under the name of, on behalf of, or in
support of, recruiting for, and otherwise supporting acts or activities of [organized
armed groups]. 154

While these are both classifications for a different purpose, it seems that under
the practice of both the UN, and a State 'whose interests are specially affected', 155

it is enough to (intentionally) provide support to an organized armed group to
effectively become a 'member' of that group. I submit that this seems to give further
weight to the conclusion that in 'State' practice, de facto 'membership' often
includes those who 'support' the group, and not just the narrow meaning under the
Interpretive Guidance.

(c) Suggested justifications for the Interpretive Guidance's narrow test

1. Does the narrow test for members of organized armed groups create
greater civilian protection?

The Interpretive Guidance treats those in the State armed forces differently to those
in non-state armed groups. One reason it does so is apparently because of the
practical difficulties of proving 'membership': 'for the practical purposes of the
principle of distinction, therefore, membership in such groups cannot depend on

<http://online.wsj.com/public/resources/documents/awlaki0925.pdf> 5 citing the
Public Declaration of James R Clapper, Director of National Intelligence.

152 Ibid.
153 For the Designation of Anwar Al-Aulaqi Pursuant to Executive Order 13224 and the

Global Terrorism Sanctions Regulations, see 31 CFR Part 594, 75 Fed. Regs. 43233,
43234 (23 July 2010).

154 Defendants, 'Opposition to Plaintiffs Motion for Preliminary Injunction and
Memorandum in Support of Defendant's Motion to Dismiss', Submission in Al-Aulaqi
v Obama, Case 1:10-cv-01469-JDB, 25 September 2010, available at
<http://online.wsj.com/public/resources/documents/awlaki0925.pdf> 11.

155 North Sea Continental Shelf (Federal Republic of Germany v Denmark) (Judgment)
[1969] ICJ Rep 3, 43.
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abstract affiliation, family ties, or other criteria prone to error, arbitrariness, or
abuse'. 156 Melzer justifies using a narrower definition for 'members of organized
armed groups' than that for 'State armed forces' in the following way:

While [the 'continuous combat function'] interpretation admittedly results in a
narrower concept of 'armed forces' as far as irregularly constituted organised armed
groups are concerned, it is here submitted that this is the only possibility of ensuring
the protection ofpeaceful civilians in view of the practical difficulties caused by the
objective structural differences between State armed forces and irregularly
constituted organised armed groups. 157 [emphasis added].

I submit that there are two problems with this approach. Firstly, while it is
accepted that State armed forces will have a different structure than the skeletal
nature of an 'organised armed group', it does not necessarily follow that this should
result in an entirely different test for 'who is member?' being used. 'Smaller' does
not necessarily denote 'inherently different', and most organized armed groups
necessarily must have recruiting arms, logistics arms and those such as PSD who do
not take part in the day-to-day fighting. The fact that they are not easily
recognisable is not a reason not to target them if they are identified. Take for
example the case of large 'organized armed groups', such those seen in Eastern
Congo in recent years or the LTTE, 158 who are in effect often fighting
'conventional warfare' against State armed forces or other 'armed groups'. In the
case of these quasi-military groups, their ammunition and weapon logistics elements
may have at times have been quite clearly identifiable. To afford civilian protection
to those who are proven to be operational logistics elements in a large group such of
the size and structure of the LTTE or the 'RCD-Goma' 1 59 seems to be confusing
the test for what conduct is required to be considered a 'combatant', with the test
for what evidence is required for positive identification before targeting. As
discussed above, in order for there to be a non-international armed conflict, one of
the essential threshold issues is the existence of armed groups with a necessary level
of organisation, structure and capability.160 Secondly, as with Cassese's opinion in
the Targeted Killings Case, 161 Melzer ignores the fact that legitimate targeted
killings are likely to be based on reliable intelligence from a number of different

156 Melzer, 'Keeping the Balance', above n 31, 846.
157 Melzer, Targeted Killing in International Law, above n 2, 321.
158 For Eastern Congo see, eg, Second special report of the Secretary-General on the

United Nations Organization Mission in the Democratic Republic of the Congo, UN
DocS/2003/566 (27 May 2003) 3 [11], 5 [18]; See also Case Concerning Armed
Activities on the Territory of the Congo (Democratic Republic of the Congo v
Uganda) (Judgment) [2005] ICJ Rep 168. For LTTE see Adele Balasingham, The Will
to Freedom - An Inside View of Tamil Resistance (Fairmax Publishing Ltd, 2 nd ed,
2003); Permanent Mission of Sri Lanka to the United Nations Office at Geneva, The
LTTE in brief (n.d.) Ministry of Defence and Urban Development of Sri Lanka
<http://www.defence.lk/pps/LTTEinbrief.pdf>.

I59 Rassemblement congolais pour la ddmocratie-Goma, who apparently had twelve
'brigades' in 2003. See Second special report of the Secretary-General on the United
Nations Organization Mission in the Democratic Republic of the Congo, UN Doc
S/2003/566 (27 May 2003) 5 [18].

160 Pictet, above n 14.
161 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [34].

76



Targeted Killings against Members of Organized Armed Groups

sources, so the chances of a 'peaceful citizen' being targeted are minimal (except by
a mistake of fact). If it is simply a question of avoiding targeting those with no
connection to the armed group whatsoever, a requirement for, firstly, verified
intelligence and, secondly, accountability 'after the event' (as suggested by both the
Targeted Killing Case 162 and the Report of the UN Special Rapporteur), 163 would
better fulfil this aim than would adopting a definition States are likely to reject.
Reports of NATO targeted killings in Afghanistan make it clear that standard
procedures now require 'two verifiable human sources and substantial additional
evidence,'l 64 so the requirement is increasingly becoming State practice.

The necessity for decisions relating to targeted killings to be based on 'verified
evidence' 1 65 is not an express principle of IHL, however it can be implied because
to target those without evidence is really just an indiscriminate attack. 166 Cases of
doubt must be treated as civilians, 16 7 so anything less than a reasonable belief based
on verified evidence would be insufficient for a targeted killing. These requirements
were expressly emphasized in the Targeted Killing Case. 168 Suspicion of
membership in an organised armed group is not enough. 169 Therefore, I submit
there is some confusion in Melzer's (and Cassese's) explanation as to why only
targeting those who 'cause harm in a single causal step' would better protect
'innocent civilians'. If targeting those who are proven to be 'enablers' of organized
armed groups was also allowed, it would not seem to erode the protection of
'innocent civilians' because they are not 'innocent civilians'. The evidence
requirements would seem to be the same, and the chances for mistake the same.

2. Otherjustifications of the Interpretive Guidance's approach
Melzer maintains that the Interpretive Guidance's narrow interpretation 'best
reflects the understanding of organized armed groups as irregularly constituted
"armed forces" of a party to the conflict.' 1 70 This does not seem to be correct, as
the 'continuous combat function' construct produces a very limited 'armed forces'

162 Ibid [40].
163 Alston, above n 21, [80].
164 U.S. Congress, Senate, Committee on Foreign Relations, Afghanistan's Narco War:

Breaking the Link Between Drug Traffickers and Insurgents, 1 1 1 h Cong., 1s' sess.,
2009, S. Prt., 15-16.

165 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [40].
166 Additional Protocol I arts 51(4)(a), 51(5)(b). See also Moir, above n 14, 59; Melzer,

Targeted Killing in International Law, above n 2, 321.
167 Additional Protocol I art 50(1).
168 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [40]:

'[Wlhen there is a situation of doubt, a careful assessment has to be made under
the conditions and restraints governing a particular situation as to whether there
are sufficient indications to warrant an attack. One cannot automatically attack
anyone who might appear dubious'.

169 For example, President Barak stated: 'Professor Cassese rightly stated that -'[I]f a
belligerent were allowed to fire at enemy civilians simply suspected of somehow
planning or conspiring to plan military attacks, or of having planned or directed hostile
actions, the basic foundations of international humanitarian law would be seriously
undermined', ibid.

170 Melzer, 'Keeping the Balance', above n 31, 850.
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where only those directly inflicting violence are 'members'. Melzer has also stated
'the notion of "organized armed group" can be limited to those persons who
represent the functional equivalent of "combatants" in the regular armed forces'
[emphasis added]. 171 However, as all members of the armed forces are
'combatants' (except religious and specific medical personnel), even Watkin's
'cook' for an organized armed group represents 'a functional equivalent of a
combatant'. Melzer's further states: 'while membership in State armed forces
generally implies a "right" to directly participate in hostilities, membership in
organized armed groups implies a "function" to do so.'l72 However, a 'right' to
directly participate in hostilities has no bearing on targeting. Members of State
armed forces are not targeted because of this 'right', but because it is the legitimate
goal of the use of force in armed conflict. 173 'Members of organized armed groups'
should be targeted for the same reason. Melzer asserts that, as far as membership of
irregularly constituted armed forces is concerned, 'the criterion for membership is
identical for State and non-State actors, namely the assumption of a continuous
combat function'. 174 But this seems plainly wrong, and also contradictory of
Melzer's earlier statements that the test for membership of organized armed groups
is purposely more narrow than that for State armed forces. 175 State forces are
defined by membership or 'status', not 'continuous combat function'. Further, the
definition of 'continuous combat function' under the Interpretive Guidance is so
restrictive that it results in a situation where many members of State forces would
not fall within the definition because they do not inflict violence on the enemy in
'one causal step', yet as they are in fact members of the armed forces, they cannot
deny being lawful targets.

V. Watkin's Definition of Membership

(a) The difference between organized armed groups and State armed
forces

Watkin's paper1 76 makes a number of criticisms of the Interpretive Guidance, in
particular the 'continuous combat function' test. Watkin supports a 'functional
approach', however he states:

in both academic writing and the case law, combat function involves a much broader
range of activity than has been adopted in the Interpretive Guidance. Most
obviously, it includes the performance of a logistics function as an integral part of an
organized armed group. 17 7

Watkin points out that according to the Interpretive Guidance, the transport of
weapons and equipment is not 'direct participation' unless carried out as an integral
part of a specific military operation designed to directly cause the required

171 Ibid.
172 Ibid.
173 See, eg, the St Petersburg Declaration.
174 Melzer, 'Keeping the Balance', above n 31, 851.
175 Melzer, Targeted Killing in International Law, above n 2, 321.
176 Watkin, above n 5.
177 Ibid 683.
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threshold of harm. 178 He objects to 'the inclusion of individuals who purchase,
smuggle, manufacture, and maintain weapons and other equipment 'outside specific
military operations' in the category of civilians'. 179

Watkin believes the primary weakness in the Interpretive Guidance's approach
is the decision to treat regular State armed forces in a different way to 'irregular'
armed forces. He states: 'the approach to determining membership which best
reflects how warfare is conducted is to treat all armed forces the same'. 180 While I
submit that the test for deciding membership should be similar for State armed
forces and irregular armed groups, not allowing for any differences in their
composition may also produce an unsatisfactory membership test. In order to define
'membership', Watkin uses the phrase 'all those operating under a command
responsible for its subordinates.'l 8 1 He then expands this by stating:

Indicia of membership in an organized armed group should include whether a person
is carrying out a combat function. Such a function would involve combat, combat
support, and combat service support functions. 182

However, it is submitted this seems a very 'State armed force' centered test.
Watkin gives a very sparse definition of 'other activities' indicative of membership
in an armed group, stating 'the key factor remains that they are a member of an
organization under a command structure'. 183 While I agree with his approach, I
submit that Watkin does not satisfactorily explain how a solider could practically
recognize a 'member' of an organized armed group by determining that they are
'under a command structure'. It would seem this sparse definition would cause
practical problems for soldiers tying to definitively determine whether, for example,
an IED maker in an isolated locality is under 'a command structure'. However, I
submit the most unsatisfactory element of Watkin's test is that he includes all
'combat service support' personnel as 'members of organized armed groups'.

Watkin refuses to acknowledge that organized armed groups are in any way
different from State armed groups. While some non-State armed forces, such as
'dissident armed forces' will be similar to State armed forces, some such as al
Qaeda, for example, will be quite different. A group like al Qaeda lives and fights,
not just 'among the people', 184 but hidden among the people. Their 'combat service
support' may not just look like civilians; they might actually be civilians who
mistakenly believe they are dealing with other civilians. For example, a member of
an organized armed group orders food or fertiliser by phone to be delivered to his
compound. It is delivered by truck. Is the deliveryman 'under command' or a

178 Melzer, Interpretive Guidance, above n 1, 53.
179 Watkin, above n 5, 656.
180 Ibid 690.
181 Taken from Additional Protocol I art 43; See also Hague Convention (IV) Respecting

the Laws and Customs of War on Land, Annex to the Convention, opened for
signature 18 October 1907, (1910) UKTS 9 (entered into force 26 January 1910) art 1;
Watkin, above n 5, 691.

182 Watkin, above n 5, 691.
183 Ibid.
184 Rupert Smith, The Utility of Force: The Art of War in the Modern World (Knopf,

2007)3-5.
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contractor? Watkin states the two cases must be treated differently, but he gives no
detail about how to discern 'command' from normal civilian contractual activity.
The deliveryman in the example above gets paid, but so do many Taliban fighters
and suicide bombers. It is submitted the fact that the person is carrying out the act in
exchange for money, or as part of an occupation, may not be definitive.

(b) Meizer's reply to Watkin
Melzer replied to Watkin (and three other critiques of the Interpretive Guidance) in
an article in the same journal. 185 As Melzer rightly points out, Watkin tries to
develop a wider interpretation of the concept of 'continuous combat function' but
provides no indications as to what might be 'valid factors' for the determination of
membership. 186 Melzer rightly shows that any test must be more than generic terms
such as 'combat service support'. Melzer suggests that Watkin has misunderstood
the width of the 'continuous combat function' test, stating:

"combat support" activities would almost invariably constitute an integral part of
combat operations, because they generally involve direct support to combat units
(such as tactical intelligence, communications, logistics, and engineering) having
relatively immediate impact on the hostilities. 187

While the above is true, 'communications, logistics, and engineering' do not fit
easily within the Interpretive Guidance's condition of causing harm in a single
causal step. As already discussed above, neither do strategic leadership positions. I
submit that, despite Melzer's claims to the contrary, a literal reading of the
Interpretive Guidance suggests that the 'continuous combat function' probably does
require 'combat function'. Its focus on the 'tactical' 1 88 level seems to ignore other
possibilities of contribution. 189 Melzer's interpretation of the width of the
continuous combat function in this article seems a strained one, especially when
those who, for example, continuously make IEDs for general use do not come
within either 'direct participation in hostilities' or 'members of organized armed
groups'. More importantly, if 'continuous combat function' does not in fact involve
either 'continuous' conduct or 'combat-type function' then it is a very misleading
term. As such, it is not of any real use to those it should be helping, namely those
(non-lawyers) who make targeting decisions in an armed conflict.

I submit Melzer is correct, however, when he points out that Watkin's approach
would only work if it was 'conceptually and practically possible to distinguish
between members of organized armed groups performing mere "combat service
support" functions and civilians "selling food" or "providing supplies to armed
forces in the immediate area of operations."'' 90 This distinction is not easy under
Watkin's approach. While Watkin is right to suggest the 'continuous combat
function' test is too narrow, there are two problems to his argument. Firstly, in
reality abuse could occur if organized armed groups and State armed forces have

185 Melzer, 'Keeping the Balance', above n 31, 831.
186 Ibid 847.
187 Ibid 848.
188 See above, n 53.
189 Watkin, above n 5, 659.
190 Melzer, 'Keeping the Balance', above n 31, 849.
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exactly the same test for membership. Secondly, for his alternative definition to be
of any use there must be a defined test for 'membership' which is more precise than
simply 'anything under command with an equivalent position in a State armed
forces'. 19 1

VI. Proposed Test for Membership of Organized Armed
Groups

(a) How is 'membership' of an armed group determined by conduct?
As I have previously discussed, those members of the State's defensive and
offensive military groups are generally considered part of the 'armed forces', even
if their role is minor. It is not a qualitative test made on the basis of their respective
contribution, but a simple question of whether they are a 'member of the armed
forces' or not. While the question of whether someone really is a member of the
armed forces could be definitively decided by identity card or military records, 192

in practise, for the purposes of targeting it is decided by a reasonable inference from
their outward appearance. 193 This is the only practical way that opposing armed
forces could make such a judgment in an armed conflict. It would also be the way
the targeting would be judged by a Court after the fact.194 For example, a person is
present on a known military base and is also wearing a military uniform. They are
killed by the opposing armed forces in an international armed conflict, but the
person turns out not to be a member of the State armed forces. This obviously
would not count as the illegal killing of a civilian. Further examples might be aerial
bombing and artillery bombardment of (what appear to be) groups of enemy
soldiers. In almost any imaginable combat targeting situation, the existence of either
formal membership, or some other absolutely definitive proof of 'membership of
the State armed forces, of those being targeted is neither possible, nor necessary.
Therefore, in reality the test would seem to be whether the person targeted
reasonably appeared to be a member of the armed forces from their conduct and
appearance at the time. 19 5

It would seem logical that, as long as the identification was based on reliable

and verified intelligence, a similar test should apply to member of an organised
armed group, rather than a more restrictive one based on 'harm'. In both
international armed conflict and non-international armed conflict, a senior member
of the armed forces could be targeted on the basis of intelligence which simply
establishes that the person is a 'member' of the armed forces, with nothing more
known about them. For a targeted killing, the evidentiary hurdle must be higher, but
the test would logically seem to be 'does reliable intelligence indicate the person

191 Watkin, above n 5, 691.
192 Melzer, Targeted Killing in International Law, above n 2, 320. See also Melzer,

'Keeping the Balance', above n 31, 844; Melzer, Interpretive Guidance, above n 1, 25.
193 See also Watkin, above n 5, 671.
194 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [57].
195 For support see, eg, Melzer, Interpretive Guidance, above n 1, 25.
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belongs to an organized armed group?', 196 combined with the test for 'military
necessity'. 197 While 'belongs to' is not straightforward, I will presently suggest
some practical ways I believe this can be dealt with. To avoid any prosecution for
violation of Common Article 3, the person must be taking an 'active part in
hostilities', but, as discussed above, it is submitted that the requirements of
Common Article 3 are not as stringent as those of the Interpretive Guidance.

In summary, any definition must satisfy four base formal requirements from
treaty and custom:

a. It must be a reasonable interpretation from outward appearance that a
person 'belongs to' 198 an organized armed group of a party to the
conflict;

b. The person must participate 'in the hostilities' by intentionally
contributing to 'operational activities';

c. The participation must be 'active';1 99

d. The targeting must not offend against either 'military necessity' 200 or
'proportionality'. 2 0 1

1. How do we define 'belongs to'?
To answer this question I will first consider the minimum requirement for
'membership' of an armed group. For arguments sake only, and to avoid issues of
proof, take the example where a young man in Afghanistan takes an oath of
allegiance to al Qaeda, promising to 'devote his life to advancing al Qaeda and to
killing the Crusaders'. This oath is recoded by a surveillance microphone, and in
addition reported by a reliable informant who witnessed it first-hand. The man also
makes a video circulated on the Internet where he proclaims his membership of al
Qaeda and his devotion to its violent struggle. He lives and associates with known

196 The phrase 'belongs to' is used in the Commentary to Art 13(3) APII. See Sandoz,
Swinarksi and Zimmerman (eds), above n 11, 1453 [4789].

197 See Additional Protocol I art 52(2): the 'object' must an effective contribution to
military action and its destruction in the circumstances ruling at the time offers a
definite military advantage This does not technically apply to persons, but it has been
suggested in Melzer, Targeted Killing in International Law, above n 2, 292 that the
'core criteria for the assessment of military necessity, namely that military action must
be reasonably expected to lead to a definite military advantage' can be generalised and
also applies to persons.'

198 Sandoz, Swinarksi and Zimmerman (eds), above n 11, 1453 [4789]; See also Melzer,
Interpretive Guidance, above n 1, 25.

199 See Common Article 3 to the Geneva Conventions; Rome Statute of the International
Criminal Court:

"In the case of an armed conflict not of an international character, serious
violations of article 3 common to the four Geneva Conventions of 12 August
1949, namely, any of the following acts committed against persons taking no
active part in the hostilities";

For domestic examples see Criminal Code Act 1995 (Cth) sch I s 268.70.
200 Additional Protocol I art 52.2.
201 Additional Protocol I art 51.5(b) provides (relevantly) that the incidental loss of life

may not be excessive in relation to the concrete and direct military advantage
anticipated.
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members of al Qaeda in an inaccessible area, and arrest is not viable. While it
would seem excessive to target such a person, would it be a breach of IHL?

The US State Department considers 'oaths of allegiance' as an indicator of
'membership'. 202 Further, the loss of civilian status under APII is apparently
established simply being 'a member of an organised armed group'. 203 As discussed
above, there is nothing in either APII or the official Commentary to suggest
'member' means only those who directly cause 'harm'. Assuming it was a serious
oath carried out in circumstances that were unequivocal, and within the military
wing organisation that had capability for destruction, it seems that the person could
reasonably be classified to be either taking an 'active part in hostilities' or as a
'member of an organised armed group'. Once 'membership' of an organized armed
group was a reasonable conclusion from the evidence, the remaining question
would seem to be: 'would targeting be within military necessity and
proportionality? 20 4

To kill a combatant in international armed conflict is generally considered to be
within 'military necessity', in that the action will necessarily produce a 'definite
military advantage' by weakening the armed forces of the enemy. In this case I
suggest the threshold of 'military necessity' 20 5 would not be met, but I use it as an
example that illustrates the lowest threshold of 'membership' that arguably results
in the loss of civilian status. I submit that once the same young man is proven to
have become a skilled IED maker (not 'emplacer'), and all the other proven
associations with al Qaeda are also still in place, the threshold of military necessity
would be crossed, in that his targeting would now bring with it some 'definite
military advantage'. It is beyond the scope of this essay to consider whether
targeted killings against minor members of armed groups are 'proportional'.

I submit that this example illustrates that 'membership', even in a merely
'formal' sense, is close to being all that is required to be a 'member of organized
armed group' under APII, or 'taking an active part in hostilities' under Common
Article 3. For example, the ICTY has stated 'an individual cannot be considered a
traditional 'non-combatant' because he is actively involved in the conduct of
hostilities by membership in some kind of resistance group.' 206 Even Melzer draws
the following conclusion from the ICTY's statement: 'in the view of the Tribunal,
the decisive element for such combatancy appears to be "membership in some kind
of resistance group"'. 207 It seems the ICTY was only referring to 'formal

202 Harold Koh, above n 132; Al Defendants, 'Opposition to Plaintiffs Motion for
Preliminary Injunction and Memorandum in Support of Defendant's Motion to
Dismiss', Submission in Al-Aulaqi v Obama, Case 1:10-cv-01469-JDB, 25 September
2010, available at < http://online.wsj.com/public/resources/documents/awlaki
0925.pdf> 10.

203 Additional Protocol II art 1; See also Sandoz, Swinarksi and Zimmerman (eds), above
n 11, 1453 [4789].

204 See above nn 200, 201.
205 See Melzer's comments quoted above, n 197.
206 Prosecutor v Tadi5 (Judgment) (Intemational Criminal Tribunal for the Former

Yugoslavia, Trial Chamber 11, Case No IT-94-1-T, 7 May 1997) [639]; See also
Melzer, Targeted Killing in International Law, above n 2, 325.

207 Melzer, Targeted Killing in International Law, above n 2, 325.
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membership', or at least only some sort of relatively minor 'active' participation,
rather than direct infliction of violence. 'Military necessity' must always be
complied with, but the threshold that prevents the targeting from being either a
breach of IHL or a war crime is quite low. The absolute lowest point of the
threshold is not clear, but for targeted killings the lowest threshold does not need to
be precisely determined, because such a person would never be the object of a
targeted killing. As previously stated, properly and ethically carried out according
to the procedure set out in the Targeted Killings Case,208 targeted killings will be
resource intensive operations, 209 and only those who make an important
contribution would be realistically targeted. For a targeted killing carried out on the
basis of verified evidence from a number of sources, the threshold of participation
by the person is always likely to be far higher than the absolute minimum
requirements under IHL.

Another example that illustrates that de facto 'membership' in an organized
armed group may occur without 'formal membership' is as follows. A man in
Afghanistan runs a successful poppy growing and heroin production enterprise.
Each month for 12 months, he gives the Taliban $100,000 and when he does so he
states: 'This money is so you can continue to kill American and Afghan
Government soldiers'. Again to avoid problems of evidence, the man's statements
and actions are recoded by both electronic surveillance, and confirmed by report by
an informant who witnessed it first-hand. The man knows nothing of the individual
attacks eventually carried out, and does not take orders from Taliban senior
leadership. His arrest is not feasible, and nor can the money in his account be
'targeted'. Assuming a non-international armed conflict is occurring in Afghanistan,
would targeting such a person be a breach of either treaty or customary law? The
man could hardly be said to 'not be taking an active part in hostilities'. 2 10 By
donating the money the man consistently and intentionally makes 'an effective
contribution to military action' and his targeting would also bring with it a 'definite
military advantage'. 2 11 However, should he be more properly categorised as a
'member of an organized armed group'; 'directly (or actively) participating in
hostilities'; or neither?

If, as the Targeted Killings Case held, all of Art 13(3) of APII is customary
international law including the temporal dimension, 2 12 targeting him under 'direct
participation in hostilities' may be problematic. If giving the money was only
classified as 'directly participating in hostilities' arguably he could only be targeted
at the approximate time of handing over the money. To solve this difficulty, for
those involved with armed groups the temporal element of 'direct participation in

208 The evidence must be verified and vetted; arrest must be ruled out; the attack must be
proportional and there must be accountability through a 'follow up' inquiry. See
Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [40].

209 For specific examples see above, n 16.
210 Prosecutor v Tadi6 (Judgment) (International Criminal Tribunal for the Former

Yugoslavia, Trial Chamber 11, Case No IT-94-1-T, 7 May 1997) [639]; See also
Melzer, Targeted Killing in International Law, above n 2, 325.

211 Additional Protocol II art 52(2).
212 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [30].

84



Targeted Killings against Members of Organized Armed Groups

hostilities' could be artificially stretched to have almost infinite value, as was done
in the Targeted Killings Case.2 13 However, this would mean that those people the
phrase 'direct participation in hostilities' is designed to protect (minor players who
are not associated with any organized armed group but who carry out sporadic
actions), 2 14 would unfairly lose their civilian status after a number of minor actions
which were not connected to any armed group. It would seem more satisfactory to
determine that the financier's conduct had made him a de facto 'member of the
organized armed group', whether he is a formal member or not, as he is
intentionally aiding the operational activities of the group. This apparently accords
with both NATO policy in Afghanistan, 2 15 US ROE in Iraq, 2 16 and the UN 'Al-
Qaeda and Taliban Sanctions Committee'. 2 17

2. Determining 'membership' of an organized armed group by conduct
How then can 'membership' or 'belonging to' in a de facto sense be determined? In
practice 'formal' membership is obviously too hard to establish, and phrases like
'making the organization their home' 2 18 are too imprecise. The definition should
use a practical approach and be relatively simple so that it can be easily used by
State armed forces to identify with some certainty the type of conduct that will
result in the loss of civilian status. One possible definition would be: 'intentionally
enabling, or materially supporting, the operational activities of the armed force'. It
is the 'aiding or support of the operational activities' that must be intentional, not
simply the individual's actions. 2 19 This would include those who recruit suicide
bombers; act as PSD for insurgent leaders; or assemble IEDs for the Taliban. It
would not include a civilian who might cook breakfast, or deliver fertilizer, for an
insurgent, or those who make electronic devices ultimately used in IEDs, but who
have no knowledge of their ultimate use. This test is similar to one used in the US
Military Commissions Act 2006, 220 an Act dealing with the treatment and
prosecution of detainees. In that Act "unlawful enemy combatant" is defined as:

213 As it was in the Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [39].
214 Take for example the person who throws a 'Molotov cocktail' at security forces on two

separate occasions, a month between each occasion. Assuming the requisite
'belligerent nexus' and the threshold of 'harm' was crossed, it would seem an
unsatisfactory definition that claimed he had lost his civilian status.

215 U.S. Congress, Senate, Committee on Foreign Relations, Afghanistan's Narco War:
Breaking the Link Between Drug Traffickers and Insurgents, 11 I th Cong., 1st sess.,
2009, S. Prt.

216 SECRET//REL TO USA, IRQ, MCFI//20151003 DISPLAY ONLY TO IRQ, above
n 137.

217 Defendants, 'Opposition to Plaintiffs Motion for Preliminary Injunction and
Memorandum in Support of Defendant's Motion to Dismiss', Submission in Al-Aulaqi
v Obama, Case 1:10-cv-01469-JDB, 25 September 2010, available at <
http://online.wsj.com/public/resources/documents/awlaki0925.pdf> 11.

218 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [39].
219 An act of 'specific intent' in Australian legal terms. See, eg, Criminal Code Act 1995

(Cth) sch I div 5.
220 10 U.S.C (2006), quoted in E Jensen, 'Targeting Persons and Property' in M Lewis

(ed), The War on Terror and the Laws of War (Oxford University Press, 2009) 63.
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a person who has engaged in hostilities or who has purposely and materially
supported hostilities against the US or its co-belligerents who is not a lawful
combatant (including a person who is part of the Taliban, al Qaeda, or associated
forces). 22 1

The key phrase in the above Act is 'purposefully and materially supporting
hostilities', however it is submitted 'enabling' is preferable, because it does not
confuse support for 'a cause' (which obviously does not involve loss of protection),
with enabling operational activity. This definition would come within the stated
definitions for loss of civilian status of Chile, India, and Zimbabwe; 222 the example
US and NATO ROE; 223 and the UN 'Al-Qaeda and Taliban Sanctions Committee'
definition. 2 24 The key difference between this 'enabling operational activity' test
and the Interpretive Guidance test, is that in this test it is the group that inflicts or
threatens the harm, not the individual. All the individual must do is (intentionally)
'enable' the group's operational activities, once a non-intemational armed conflict
has been established. It is submitted that this is a fair test, as it catches a similar
group of people when applied for State armed forces as it does when applied to
'members of organized armed groups', namely logistics; support; and senior
leadership, but it does not include those who are not intentionally aiding
operations. By this I mean it distinguishes those who have their 'eyes open' when
they assist in the operational activities of an organized armed group from those who
are deceived, or simply ignorant. For example, a man gives $100,000 to an Islamic
charity, genuinely believing it will be used for good works. In fact the charity is
simply a front for al Qaeda, and all the money is used for purchasing arms and
paying suicide bombers. While the man may have 'aided' the operational activities
of organized armed group (significantly so), he has not done so intentionally.

Recognising 'intention' in the context of 'intentionally aiding the operational
activities of organized armed groups' will always be a question of a reasonable
circumstantial conclusion from verified information, and in the case of targeted
killing this will mean 'intelligence' gathered by the military, or other State agencies.
The key words are 'intentional' and 'operational activity'. I submit putting together
some sort of 'case' against a person that demonstrates the existence of these
elements is well within the scope of most modem intelligence services. 225 Whatever
definition is used, including those in the Interpretive Guidance, there always will be
difficult 'borderline' cases. However, the fact that in individual cases there is
argument over whether a particular person meets the evidentiary threshold does not

221 10 U.S.C §§ 948a(1)(i)-(ii), reproduced in E Jensen, 'Targeting Persons and Property'
in M Lewis (ed), The War on Terror and the Laws of War (Oxford University Press
2009).

222 See, for Indian practice, Henckaerts and Doswald-Beck (eds), above n 10, 109;
Zimbabwe's practice at 113; Chile's practice at 111.

223 See above nn 134 and 137
224 Defendants, 'Opposition to Plaintiff's Motion for Preliminary Injunction and

Memorandum in Support of Defendant's Motion to Dismiss', Submission in Al-Aulaqi
v Obama, Case 1:10-cv-01469-JDB, 25 September 2010, available at <
http://online.wsj.com/public/resources/documents/awlaki0925.pdf>l l.

225 lbid 5, citing the Public Declaration of James R. Clapper, Director of National
Intelligence.
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invalidate the definition. For example, there could be disagreement as to whether a
person targeted was in fact 'a member' of a State armed force, or a dissident armed
force, but these are questions of fact only. No one would dispute that it is lawful to
target the person if they were in fact proved to be such a member. In the same way,
I submit that it is quite within both treaty and customary international law for a
State to target a person who 'intentionally enables the operational activities of an
organized armed group'. Unequivocal evidence of intentional enabling of the
organized armed group would always be required, and such evidence would need to
be available for production in sanitized, or abbreviated, form if called into question,
but, as Al Aulaqi v Obama has shown, this is not beyond the bounds of practicality,
even before the targeting has been carried out. I would submit that in a case such as
al Mabhouh's,22 6 a transparent public justification after the targeting would enable
States to satisfactorily address the (quite understandable) public concern in relation
to targeted killings in the civilian sphere. The Targeted Killings Case apparently
suggested an internal Inquiry should occur after each targeting, 227 but it is
submitted that transparency is better served if the results were also (ultimately)
publicly announced. This would also serve to discharge the State's responsibility to
communicate to the civilian population that the State considers that the 'intentional
assisting of the operational activities of organized armed groups' results in the loss
of civilian status, and also where that 'line' may be drawn. 228

In practice, again because of the nature of targeted killings, it would seem to be
a rare case where it could not be fairly conclusively determined whether that 'line'
of 'intentional enabling of an armed group', had been 'crossed'. For example, if any
of the most well-known cases of targeted killings are examined, 229 it would seem to

226 See above nn 119-25.
227 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [40].
228 In relation to the phrase 'direct participation in hostilities' Professor Michael Schmitt

has argued that civilians would actually be better protected by the use of a 'liberal
interpretation' to 'grey areas' of 'direct participation in hostilities' than by a narrow
one, in that if the public is aware that any involvement in the conflict will possibly
expose them to targeting by the State armed forces, it will cause them to make the
dividing line between themselves and the insurgency abundantly clear. See Michael
Schmitt, 'Direct Participation in Hostilities and 21st Century Armed Conflict' in
H Fischer et al (eds), Crisis Management and Humanitarian Protection, Festschrift for
Dieter Fleck (BWV, 2004) 505, 509. With respect to Professor Schmitt, I submit the
problem with this approach is that 'direct participation in hostilities' apparently
involves a 'harm' test, and also has (some) limited temporal aspect. His suggested
approach could therefore erode the protection the phrase 'direct participation in
hostilities' should give to the 'amateur agitator', or those who unintentionally 'aid',
exposing them to lethal targeting either long after, or long before, they have posed any
threat to the State armed forces, which would seem to defeat the purpose of the phrase.
However, this approach does seem appropriate in order to discourage involvement
with 'organized armed groups', as a 'membership test' is more open to an approach
where a State makes it clear it is adopting a 'wide' interpretation of membership, and
those who knowingly involve themselves in the operational activities of a (quasi-
professional) armed group, will be considered to have voluntarily assumed the risk of
being classed as a 'combatant'.

229 See, eg, those above n 16, or any others listed in Melzer, Targeted Killing in
International Law, above n 3, 436-44, such as: Khalil al Wasir 'Abu Jihad', Tunisia
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be a reasonable assumption on the evidence that those targeted were 'intentionally
enabling the operational activities' of an armed group. 23 0 There will always be
cases that can be interpreted in different ways, but the crucial questions should be
ones of fact and evidence, namely 'is there evidence the person is intentionally
enabling the armed activities of the armed group?' rather than more esoteric
questions such as 'is it a single causal step?' or 'is their contribution direct or
indirect?' The burden is on the State to put their case together in such a way that it
will survive public and judicial scrutiny. However, as we have seen, both the US
and Israel have been able to achieve this. 23 1 I would submit that this definition is so
simple that it can be standardised internationally, which may aid its acceptance.
Finally, I submit that as it is a clearer and more accessible definition it would seem
more likely to encourage greater transparency by States; which, I submit, would in
turn go some way to allay public concerns in relation to targeted killings.2 32

VII. Conclusion

The series of 'Expert Meetings', jointly organized by the ICRC and the TM Asser
Institute, 233 did much to help concentrate academic opinion on this area of the law.
The Interpretive Guidance is also undoubtedly a good addition to scholarship and
debate in this area. However, the rejection of the Interpretive Guidance's specific
definition of 'membership' of organized armed groups by the US and NATO, 234 its
failure to be wholeheartedly endorsed by other key States, and the criticism of its
individual parts by a number of notable scholars with military backgrounds 235

cannot be ignored. I submit the Interpretive Guidance needs amending to accurately
reflect customary international law in regard to 'membership of organized armed
groups'. That said, it is poor scholarship to criticise without offering a solution.
Accordingly, I submit that the de-linking of the definitions of 'direct participation in
hostilities' and 'members of organized armed groups' would go a long way to
improving its accuracy in regard to customary international law, and yet still

16 April 1988; Khattab, Russia, 19 March, 2002; Zelimkan Yandarbiyev, Qatar, 13
February 2004; and Nek Mohammed, Pakistan, 18 June 2004.

230 1 obviously accept that some would dispute the existence of an 'armed conflict' in
some of these cases, and the 'proportionality' of the attacks in others.

231 Targeted Killings Case [2006] HCJ 769/02 (13 December 2006); Defendants,
'Opposition to Plaintiffs Motion for Preliminary Injunction and Memorandum in
Support of Defendant's Motion to Dismiss', Submission in Al-Aulaqi v Obama, Case
1:10-cv-01469-JDB, 25 September 2010, available at
<http://online.wsj.com/public/resources/documents/awlaki0925.pdf>.

232 See,eg, the rationale for targeting expressed in Defendants, 'Opposition to Plaintiff's
Motion for Preliminary Injunction and Memorandum in Support of Defendant's
Motion to Dismiss', Submission in Al-Aulaqi v Obama, Case 1:10-cv-01469-JDB, 25
September 2010, available at <http://online.wsj.com/public/resources/documents/
awlaki0925.pdf> 13.

233 International Committee of the Red Cross, above n 3.
234 See, eg, US and NATO policies above nn 134 and 137.
235 As well as Watkin, 'Opportunity Lost', above n 5, see, eg, W Hays Parks, 'Part IX of

the ICRC's "Direct Participation in Hostilities" Study: No Mandate, No Expertise, and
Legally Incorrect' (2010) 42(3) New York University Journal ofInternational Law and
Politics 767; Michael Schmitt, 'Deconstructing DPH; the constitutive elements' (2010)
42(3) New York University Journal International Law and Politics 697.
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provide the necessary protection to 'innocent civilians'. Removal of the requirement
for a 'member of an organized armed group' to have 'single causal step' link to
violence would largely achieve this 'de-linking'. In order to ensure protection of
innocent civilians (which this narrow definition of members of organized armed
groups is apparently meant to facilitate), the requirement of a person to be linked to
the infliction of violence in a single causal step should be replaced with the
requirement that for a person to be considered a 'member of an organised armed
group' there must be evidence from a number of different sources that establishes
them to be either performing tactical military functions for the group, or a
'substantial enabler of the group's operational activities.' Would an amendment
involve too great a loss of 'face' for the ICRC? I submit that it would not. IHL is
constantly evolving, and the amending or updating of national ROE documents
frequently occurs to accommodate the fluidity of both IHL and changing realities on
the battlefield.2 36

As set out above, according to the Interpretive Guidance 'members of organized
armed groups' are only:

[those] who assume a continuous function for the group involving his or her direct
participation in hostilities (hereafter: "continuous combat function") 237 [emphasis
added].

This could be amended to 'members of organized armed groups' are those:

who assume a function for the group involving his or her intentional enabling of the
operational activities of the group (hereafter: "enabling combat function").

This would not require 'direct participation in hostilities' as per the Interpretive
Guidance 's definition, and it would recognize that the two categories, while similar,
are not sub-groups. The definition of 'direct participation in hostilities' could
remain relatively narrow in order to protect those who commit an insurgent act
without the intention of being part of the fighting force of a party to the conflict.2 38

However, those who do choose to intentionally enable the operational activities of
an 'organized armed group' have effectively become, by their own free actions, a
part of the insurgent fighting force, and therefore must expect to be targeted as
such. It is no reasonable excuse to claim that those who intentionally associate with
'organized armed groups' (properly named) only enable operational activities in a

236 Take for example State ROE which often go through a number of changes during the
course of an single operation, or the evolution of NATO's COMISAF 'Tactical
Directive' in Afghanistan, which outlines the way in which NATO forces should
correctly use force in contacts with insurgents, which has now been amended 4 times,
presumably as a result of negotiations to balance the strategic goal of the absolute
minimum of civilian casualties, with the demands of troops on the ground for 'force
protection'.

237 Melzer, Interpretive Guidance, above n 1, 33.
238 The problem of what to do with 'members of organized armed groups' in an

international armed conflict could be solved by declaring co-existing international and
non-international armed conflicts as in Prosecutor v Tadid (Decision on the Defence
Motion for Interlocutory Appeal on Jurisdiction) (International Criminal Tribunal for
the Former Yugoslavia, Appeals Chamber, Case No IT-94- 1 A, Appeal Judgement, 15
July 1999 [84]; see also Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v United States ofAmerica) (Merits) [ 1986] ICJ Rep 14 [219].
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'small or indirect way'. Most soldiers in State armed forces only contribute to their
own force in a small or indirect way. If States clearly and transparently articulated
that to 'enable' an armed group risks forfeiting civilian status, the message to
potential insurgents and international organizations would be powerful but, I
submit, within both the relevant treaty and customary law. The requirement for
'membership' under this basis has five distinct parts, namely:

a) intentional enabling;

b) of the operational activities;

c) of an organized armed group;

d) in an armed conflict; and

e) a failure to 'positively disengage'.

If a person meets these five criteria then a reasonable conclusion would seem to
be that they have elected to be treated like a (unprivileged) 'combatant'. It may be
harsh to target such people, without more, however, it would not be breach of IHL.
In order to enhance the protection for civilians who may be targeted either by a
mistake of fact, or by reckless State armed forces, the further amendment to the
Interpretive Guidance that would better protect the 'innocent civilian' than the
unrealistically narrow definition presently does, would be that proof of insurgent
links must be unequivocal and verified by a number of different sources. Such proof
should be available, in a least a sanitized format, to any subsequent inquiry into the
killing.

Individual definitions of membership of organized armed groups will probably
always be informed by the author's personal standpoint. Watkin's position as the
former senior Legal Officer in the Canadian Armed Forces has undoubtedly
influenced his test for 'combatant status', equating all organized armed groups as
the exact equivalent with State Armed forces. Watkin rightly recognises the
advantage an asymmetric test gives to insurgent groups, but his attempt at defining
the limits of insurgent groups goes too far, and is likely to be rejected by many
scholars. Considering the ICRC's unique position in jointly organising the Expert
Meetings and drawing together such a disparate panel of IHL scholars, 239 Melzer
would likely feel an obligation to give both spectrums some representation in the
final result of the Interpretive Guidance. Melzer does in fact suggest that there was
an element of compromise in the Interpretive Guidance between the most 'hawkish'
and the 'dovish' of international lawyers. 240 That said, while compromise can be a
short-term solution to a disagreement among experts, any lasting solution needs to
be firmly based on existing law. I submit it is not appropriate for the ICRC to state
the law as they would prefer it to be, rather than as it presently stands. The most
'dovish' of international lawyers may have been disappointed to see those more
than a single causal step away from the infliction of armed violence included as
'members' of organized armed groups, but the practical effect of the narrow
definition of 'members' has serious longer term consequences that they may have
wanted even less. For example, for the ICRC to state that those who make IEDs,

239 International Committee of the Red Cross, above n 3.
240 Melzer, 'Keeping the Balance', above n 31, 835.

90



Targeted Killings against Members of Organized Armed Groups

recruit operatives, or act as PSD do not lose their civilian protection, without more,
actually erodes the protection that could have been provided, because States will
simply choose to ignore this section of the Interpretive Guidance (as some have
already), and this will accordingly disenfranchise the ICRC in the area of IHL
scholarship and authority. Put another way, what would a reasonable member of the
public or armed forces think if it was explained to them that 'the ICRC had decided,
after a detailed study of the law on this subject, that those who simply make lEDs in
Afghanistan are not military targets, and that in targeting a high ranking insurgent
such as Mullah Omar his PSD must be counted as civilian collateral casualties?'
When this fact is combined with the fact that, for example, NATO forces in
Afghanistan have a 'zero civilian casualties' tolerance for targeted killings, this
means that the Interpretive Guidance effectively would forbid many operations
previously considered uncontroversial. As stated above, this is unlikely to affect
NATO operations, but it is likely to mean the Interpretive Guidance is disregarded
by many, if not most, of the States and armed forces of the world. If the Interpretive
Guidance is not used by States and armed forces it is hard to see how it will have
any long term relevance. This is unfortunate because there is much within the
Interpretive Guidance which is useful, particularly its clarity of expression. The title
of Watkin's critique of the Interpretive Guidance is 'Opportunity Lost' and while
this seems apt,2 4 1 it is submitted that it is not too late for the Interpretive Guidance
to be re-published at some stage in the future. The ICRC is in a unique position
where its status within military and States parties is such that unhindered access,
and almost deferential treatment, is granted to them. However, this respect and
deference is largely based on the ICRCs 'realistic' attitude towards armed conflict.
While it may have been convenient, and on the surface ingenious, to base the test
for 'membership of an armed group' on the test for 'direct participation in
hostilities', I submit it simply does not produce an accurate result as it does not
equate with the way States have traditionally defined membership of armed groups.
While some non-international armed conflicts may be small in comparison to
international armed conflicts, they are obviously not necessarily so. In order to
cross that threshold of 'organized armed group' that is a party to an 'armed
conflict', any group will necessarily meet a certain standard of organisation and
capability. No armed group is ever made of exclusively of those who use weapons,
and to continue to grant civilian status to 'enablers' is to fail to acknowledge that
armed groups will have a quasi-military structure. The ICRC may have better
protected innocent civilians in the long run if the Interpretive Guidance required
'evidence from a number of sources is required to demonstrate a person is an
enabler to an armed group', as opposed to what they have (effectively) set out,
namely, that 'to enable an armed group in an armed conflict involves no loss of
civilian protection'.

241 Watkin, 'Opportunity Lost', above n 5.
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The Good International Citizenship of the
Rudd Government

Alison Pert*

I. Introduction
"Good international citizenship" is a phrase that has been in and out of vogue in
Australia over the past two decades. It is particularly associated with Labor
governments, having first been propounded as a foreign policy objective during the
Hawke-Keating era, excised from the political lexicon under the subsequent
Howard-led coalition government, and revived by the incoming Labor
administration in 2007. Yet despite its sporadic popularity, there is no agreement on
what good international citizenship actually means: the (surprisingly limited)
literature tends to focus instead on the foreign policy Australia has followed or
ought to adopt as a good international citizen, without analysing the meaning of the
term. Understandably, the concept has featured most prominently in the discourse of
international relations scholars and foreign policy practitioners.

It is suggested, however, that good international citizenship is of equal interest
and relevance to the international lawyer, and while we might all recognise good
international citizenship when we see it, an international lawyer's understanding of
the concept might be quite different from that of an international relations
practitioner. This article therefore briefly explores what good international
citizenship might mean to an international lawyer, and the role that international
law, and international institutions, might play in determining good international
citizenship. Applying the criteria thus identified, this article then seeks to assess,
from the perspective of an international lawyer, the good international citizenship of
the Rudd government (December 2007-June 2010).

II. What is good international citizenship?
One of the earliest recorded uses of the term "good international citizenship"
appears in a 1967 speech by the Governor-General of Canada, reflecting on
Canada's standing in the world in its centennial year:

I express my view that Canada stands higher than ever before, in the esteem of other
countries ....
This is very right and proper. We are a good intemational citizen worthy of trust and
capable of leadership. ... we are destined to be a more powerful and a more
influential state.

LLB (Manchester), LLM (Lond), PhD (Syd); Lecturer at the University of Sydney
Law School.
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With power and influence come responsibility and opportunity. There is much to be
done to combat hunger, disease, poverty, and ignorance which threaten peace as
much as territorial and racial disputes.1

Another Canadian, former diplomat and Prime Minister Lester Pearson, is often

credited with first enunciating the concept during his long career in external affairs,
although there is no record of his actually using the term. 2 Pearson believed in
"participatory internationalism" as a principal objective of Canada's post-war
national policy in order to maintain and strengthen world peace, 3 and that Canada
should play an active role in multilateral affairs.4 He believed in the United Nations
despite its early shortcomings, 5 and in the benefits for all countries - donors and
recipients alike - of overseas aid and development. 6 These themes are evocative of
what has become known as good international citizenship, and as will be argued, the
promotion of active support for multilateralism and multilateral institutions forms
one of the core elements of the concept.

More recently, the concept was developed 7 in Australia by its most vocal
proponent, Gareth Evans, who as Foreign Minister from 1988 to 1996 made
frequent reference to the term in his prolific output of speeches, papers and books.8

I D Roland Michener, 'Canada's New Status' (Speech delivered at the Joint Meeting of
the Empire Club in Canada and the Canadian Club in Toronto, Toronto, 30 November
1967) <http://speeches.empireclub.org/60628/data?n=6>.

2 See, eg, Peter Lawler, 'The Core Assumptions and Presumptions of "Cooperative
Security"' in Stephanie Lawson (ed), The New Agenda for Global Security:
Cooperating for Peace and Beyond (1995) 39.

3 Lester Pearson, John Munro and Alex Inglis, Memoirs 1948-1957: The International
Years (1974) 32.

4 Ibid 28-29.
5 Ibid 28-29; Lester Pearson, Memoirs 1897-1948: Through Diplomacy to Politics

(1973) 92, 283 and generally at 244-85; Gunnar Jahn, 'Award Ceremony Speech'
(Speech delivered at the Auditorium of the University of Oslo, Oslo, 10 December
1957) <http://www.nobelprize.org/nobel_prizes/peace/laureates/1 957/press.html>.

6 Lester Pearson and Council on Foreign Relations (U.S.), The Crisis of Development,
Russell C. Leffingwell Lectures 1969 (1970) 36.

7 Indeed, Evans has asserted that good international citizenship was his innovation. See
Gareth Evans, 'Enlargers, Straiteners and the Making of Australian Foreign Policy'
(Speech delivered at the National Library of Australia Auditorium, Canberra, 3 March
2011) <http://manningclark.org.au/papers/enlargers-straiteners-and-making-australian-
foreign-policy>.

8 Evans's first recorded reference to the concept of good international citizenship was in
December 1988: Gareth Evans, 'Australia's Place in the World: the Dynamics of
Foreign Policy Decision-Making' (Speech delivered at the ANU Strategic and Defence
Studies Centre Bicentennial Conference, Canberra, 6 December 1988) <http://www.
gevans.org/speeches/old/1988/061288 fm australiasplace.pdf>. This speech is also
reproduced in Gareth Evans, Making Australian Foreign Policy (Australian Fabian
Society, pamphlet no. 50, 1989) 9, 31, 42. Other references include Gareth Evans,
Australia's Foreign Policy: Responding to Change (Research Institute for Asia and the
Pacific, paper no. 11, 1990) 7-8; Gareth Evans, 'Australia and the United States in the
New World Order' (1991) 3(1) The Sydney Papers 95, 99; Gareth Evans, Cooperating
for Peace: the Global Agenda for the 1990s and Beyond (1993) 52; Gareth Evans and
Bruce Grant, Australia's Foreign Relations in the World of the 1990s (2nd ed, 1995)
33-41, 154, 398; International Commission on Intervention and State Sovereignty,
The Responsibility to Protect (2001) [1.35], [4.36], [8.16].
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Evans identified as one of the four main priorities for Australian foreign policy that
of "contributing to the cause of good international citizenship", and as one of three
categories of Australia's national interests "the national interest in being, and being
seen to be, a good international citizen", 9 a phrase often repeated in his later
works. 10 But neither Evans nor the other few writers in the field offered any
definition of good international citizenship; instead, they tended to cite particular
government policies or practices as examples of what they expressly or by
implication regarded as good international citizenship. These included (in Evans's
works) defending and extending the observance of international law, 11 seeking
improved human rights standards worldwide, 12 substantial overseas aid
programmes, 13 Australia's role as a "world leader" in the fight to ban chemical
weapons, 14 its commitment to the United Nations, 15 and its "strong and
longstanding commitment" generally to internationalist solutions to problems,
whether of an economic, social, political or security kind. 16

Elsewhere the writer has undertaken a detailed analysis of the meaning of good
international citizenship but for reasons of space, only a summary is reproduced
here. 17 In essence it is argued that the concept does not lend itself to exhaustive
definition and that an understanding of what is meant by "good international
citizenship" can only be reached by a different method of analysis. Rather than
vainly seeking a universal definition of the term, an approach is followed which
instead examines why the term might be ascribed to a particular state. To do this,
the concept is broken into progressively smaller components to a level where it is
possible to identify or define those components.

At the top of this analytical pyramid is the good international citizen. If a state is
described as a good international citizen this obviously does not occur in a vacuum:
the state must do something to attract that description or status, that is, it must
practise, in its activities and policies, "good international citizenship". But since we
have no definition of that term either, we need to go the next level - that of the
activities or policies themselves - and consider what it is about each or all of them
that causes them to be regarded as instances of good international citizenship. In the

9 Evans, Making Australian Foreign Policy, above n 8, 9, 31, 42-44. The other two
categories of national interests listed by Evans were geo-political or strategic interests,
and economic and trade interests.

10 See, eg, Gareth Evans, 'International Law and Australia's Interests' (1989) The
Monthly Record 91, 92; Commonwealth, Parliamentary Debates, House of
Representatives, 28 September 1999, 10763 (Gareth Evans); International Commission
on Intervention and State Sovereignty, The Responsibility to Protect (2001) [8.16].

11 Gareth Evans, Making Australian Foreign Policy, above n 8, 42-43.
12 Evans, 'International Law and Australia's Interests', above n 10, 92.
13 lbid; Evans, Making Australian Foreign Policy, above n 8, 11; Evans and Grant,

above n 8, 37-38.
14 Evans, 'Australia and the United States in the New World Order', above n 8, 99.
15 Evans, Making Australian Foreign Policy, above n 8, 42; Evans, 'International Law

and Australia's Interests', above n 10, 94; Evans, 'Australia and the United States in
the New World Order', above n 8, 99; Evans and Grant, above n 8, 37, 40.

16 Evans, 'Australia and the United States in the New World Order', above n 8, 99.
17 Alison Pert, Australia as a Good International Citizen from Barton to Howard: an

International Law Perspective (PhD Thesis, University of Sydney, 2010).
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literature, particularly that of Evans, there are extensive examples of policies or
practices apparently regarded as good international citizenship activities, but still no
definition or exhaustive list of such activities. We need therefore to go to the next
level again in the analysis and extract, from the instances of good international
citizenship activities cited in the literature, the particular qualities - the "good
international citizenship attributes" - that cause the activities to be regarded as good
international citizenship activities. From this, the following core "good international
citizenship attributes" can be identified:

(i) compliance with international law;
(ii) support for multilateralism;
(iii) willingness to "pitch in" to international tasks;
(iv) morality or ethics - "international good deeds"; and

(v) leadership - improving or raising international standards.

Each of these attributes contains the suggestion that more is required for good
international citizenship than the minimum standards of international behaviour.
Some analogy can be drawn with the concepts of the good corporate citizen and the
model litigant. The good corporate citizen does much more than conduct its
business within the limits of the law: the United Nations Global Compact, for
example, is one of the foremost programmes in this field and commits its signatories
to "aligning their operations and strategies with ten universally accepted principles
in the areas of human rights, labour, environment and anti-corruption." 18 The G8
and OECD have guidelines for corporate social responsibility which also aim at
promoting, inter alia, higher social, labour and environmental standards. 19
Similarly, the model litigant does not merely abide by the rules of court; it is
required also to act fairly, such as by refraining from relying on technical defences
unless real prejudice would be suffered, settling claims that are legitimate, and not
taking advantage of impecunious opponents. 20 When the elements that characterise
the corporate citizen and the litigant as a "good" corporate citizen or "model"
litigant are considered together with the themes or elements characterising state
policies or practices as good international citizenship activities, a picture starts to
emerge of what the "good" in good international citizenship might mean.

It is thus argued that rather than two classes of international citizen - "good" or
"bad" - a state can be a good, poor, or neutral international citizen; and that in
order to fall into the "good" category, a state must do more than merely fulfil its
minimum international obligations. If this is accepted, then none of the first four
good international citizenship attributes above, taken alone, will suffice to
characterise an activity as a good international citizenship activity: each requires an
additional dynamic quality, described variously as leadership, proactivity, or not

18 United Nations Global Compact, Overview of the UN Global Compact (1 December
2011) <http://www.unglobalcompact.org/AboutTheGC/index.html>.

19 See, eg, G8, Growth and Responsibility in the World Economy (Heiligendamm
Summit Declaration, 7 June 2007) 7-8; OECD, Guidelines for Multinational
Enterprises (2008) 5-25.

20 See, eg, those applying to Commonwealth legal work set out in the Legal Services
Directions 2005 (Cth), Appendix B, issued pursuant s 55ZF Judiciary Act 1903 (Cth).
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simply adhering to existing standards of international behaviour but acting at a
higher standard and encouraging other states to do the same.

When this approach is applied to the attributes of especial interest to an
international lawyer - compliance with international law and support for
multilateralism - they are more accurately rendered as "engagement" with
international law and "active" support for multilateralism. In this context,
engagement with international law signifies more than mere compliance. To
distinguish the good from the average international citizen, it is not sufficient that a
state complies with its existing international obligations; some additional quality is
needed, such as undertaking further obligations through adherence to all relevant
treaties, acting at a higher standard than required, working to create new or better
law where necessary, or encouraging other states to do all or any of these things.
Similarly, in relation to support for multilateralism, the required additional quality
could be active support for and engagement in multilateral institutions and
initiatives rather than merely complying with the minimum obligations of
membership of such institutions, or could include the factors mentioned above in
relation to creating new or better law or encouraging other states to engage with
international law.

The final step in the analysis is to address the question whether undertaking
good international citizenship activities automatically makes a state a good
international citizen. It seems unarguable that no state can be a good international
citizen if it does not engage in good international citizenship activities: in other
words, the status of good international citizen, if it exists at all, must be earned in
some way. But is the converse true, that a state which does engage in good
international citizenship activities thereby attains the status of good international
citizen? There are two possible views. One is that there is no such creature as a
good international citizen, without qualification, for all purposes and at all times,
and that the term can only be ascribed to a state when, and while, that state is
undertaking a good international citizenship activity and only in relation to that
activity. The alternative is that a state can indeed achieve the status of a good
international citizen, and will do so when, and for so long as, the quality and
quantity of its good international citizenship activities have reached some
(unspecified) degree of critical mass.

It is submitted that the latter view does not accord with reality or with the
analysis set out above. One difficulty is the subjectivity involved in assessing the
quality and quantity of the good international citizenship activities being relied on.
Another is that it will almost invariably be the case that at any given time a state is
engaging in some activities which are, according to the above analysis, good
international citizenship activities but in others which are not, or which are even the
opposite. For example, Australia's dejure recognition of Indonesian incorporation
of East Timor was continued by the Labor government of which Evans was foreign
minister yet the Indonesian invasion of 1975 had been almost universally
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condemned as a violation of international law. 21 Further afield, Sweden is
consistently one of the most generous overseas aid donors22 yet exports weapons
worth over US$2 billion a year, including to countries such as Pakistan and Saudi
Arabia.2 3

For these reasons it is submitted that it is not possible to characterise a state as
being or not being a good international citizen, without more. Rather, it could only
be regarded as a good international citizen in respect of a particular activity or
policy and, it follows, only to the extent that and for so long as the particular
activity or policy is considered a good international citizenship activity.

A study of good international citizenship could be undertaken from the
perspective of any one of the good international citizenship attributes identified
above, or indeed all of them. However, engagement with international law is of the
most obvious interest and relevance to an international lawyer and therefore a
natural choice for study. But so too is support for multilateralism, since it bears so
directly on Australia's relationship with the great international law-making
institutions such as the United Nations.

It is therefore on these attributes that this article focuses when assessing the
good international citizenship of the Rudd government. Space does not permit a
study of every act and omission of that government; to keep the task of assessing
engagement with international law within reasonable limits while still producing a
meaningful analysis, the article concentrates on the fields of the environment,
human rights, indigenous issues, and immigration and refugees. Similarly, attitude
to multilateralism is addressed by reference primarily to aid, peacekeeping,
disarmament, and Australia's engagement with the United Nations. For the same
reasons it is proposed that Australia's treaty record will be examined by reference to
International Labour Organisation conventions and the relevant chapters of the list
of multilateral treaties deposited with the United Nations Secretary-General. 24

III. The rise and fall of Rudd's leadership
Kevin Rudd was first elected to Parliament in October 1998 and three years later
was appointed Shadow Minister for Foreign Affairs, a portfolio he held until
replacing Kim Beazley as leader of the opposition in December 2006.25 By this

21 See, eg, William Maley, 'Ethical Actors in Australian Foreign Policy: Political Parties,
Pressure Groups and Social Movements' in Paul Keal (ed), Ethics and Foreign Policy
(1992) 91-92.

22 At least 1% of GNI in recent years: OECD, ODA by Donor
<http://stats.oecd.org/Index.aspx?DatasetCode=ODA DONOR>.

23 United Press International, Sweden's 2009 arms sales shot up (11 March 2010)
<http://www.upi.com/Business News/Security-Industry/2010/03/1 1/Swedens-2009-
arms-sales-shot-up/UPI-87631268331244>; Peter Vinthagen Simpson, 'Swedish arms
exports increase in 2010', The Local (online), 9 March 2011,
<http://www.thelocal.se/32494/20110309>.

24 United Nations, Multilateral Treaties Deposited with the Secretary-General
<http://treaties.un.org/Pages/ParticipationStatus.aspx>.

25 Commonwealth of Australia, Parliamentary Handbook 2011 (32nd ed, 2011) 586.
Simon Crean replaced Kim Beazley as Opposition leader on 22 November 2001 and
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time the ALP had already churned through four other opposition leaders, in contrast

to the Liberal-National coalition led by John Howard which had been in power for

over a decade after winning four elections. 26 The opposition had seemed unable to

capitalise on the political difficulties experienced by the government 27 and in late

2006 party confidence in Beazley, never particularly strong, evaporated. 28

The political climate changed almost immediately; the opposition was suddenly

revitalised and in contrast, the government began to look tired and desperate.2 9 The

radical Work Choices changes were unpopular and the government lost further

public trust over its handling of the Haneef affair shortly before the election. 30

Psychologist and social researcher Hugh Mackay described the change in public

opinion as an awakening from a long period of almost trance-like complacency and

political disengagement, accompanied by a growing concern that the government

was becoming "radical in its conservatism". 31 At the November 2007 election,
Labor gained a 16-seat majority and Howard lost his seat - only the second

Australian Prime Minister to do so.32

Kevin Rudd was sworn in as Prime Minister on 3 December 2007. For the first

two years his approval rating in successive opinion polls was "hovering somewhere

Rudd was a beneficiary of the resultant reshuffle of the shadow Cabinet, replacing
Laurie Brereton: at 584, 586.

26 The Labor opposition leaders were Kim Beazley (March 1996 to November 2001),
Simon Crean (November 2001 to December 2003), Mark Latham (December 2003 to
January 2005), and Kim Beazley again (January 2005 to December 2006): ibid 584.
The elections were held in 1996, 1998, 2001 and 2004: at 273.

27 Such as the unpopularity of the war in Iraq, the Australian Wheat Board oil-for-food
(breaching UN sanctions against Iraq) scandal, the government's apparent refusal to
demand the return of the Guantanamo Bay detainee David Hicks, and its refusal to
ratify the Kyoto Protocol: John Wanna, 'Political Chronicles July to December 2006'
(2007) 53(2) Australian Journal of Politics and History 281, 281 (Iraq), 284 (Hicks),
287 (Kyoto, AWB).

28 Ibid 288.
29 John Wanna, 'Political Chronicles January to June 2007' (2007) 53(4) Australian

Journal of Politics and History 614, 614, 616; John Wanna, 'Political Chronicles July
to December 2007' (2008) 54(2) Australian Journal ofPolitics and History 289, 292.

30 Wanna, 'Political Chronicles July to December 2007', above n 29, 296; Wanna,
'Political Chronicles January to June 2007', above n 29, 619. Dr Haneef was an Indian
doctor working in Queensland who was arrested on suspicion of involvement in a
terrorist attack in Glasgow. After 13 days in detention, mostly without charge, he was
released on bail whereupon the Minister for Immigration, Kevin Andrews,
immediately cancelled his visa with the effect that he remained in detention.
Eventually all charges were withdrawn, and the cancellation of the visa was quashed
by the Federal Court: Haneef v Minister for Immigration and Citizenship [2007] FCA
1273 (21 August 2007), [97]-[124]; Minister for Immigration & Citizenship v Haneef
[2007] FCAFC 203 (21 December 2007).

31 Hugh Mackay, 'Sleepers awoke from slumber of indifference', Sydney Morning
Herald, 27 November 2007, 15; Hugh Mackay, 'Waking up scratchy from the Dreamy
Period', Sydney Morning Herald, 15-16 September 2007, 42.

32 The first being Stanley Bruce in 1929: see, eg, Judith Brett, 'Stanley Melbourne
Bruce' in Michelle Grattan (ed), Australian Prime Ministers (2000) 138.
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between chocolate ice-cream and labrador puppies", 33 but in early 2010 his
popularity started to slide. Poor implementation of some of the government
spending measures taken in response to the global financial crisis of 2007-2008,
increasing internal criticism of his management style, the decision to impose a tax
of up to 40% on mining profits above 5% and the government's handling of the
inevitable backlash from the major mining companies, and finally Rudd's decision
to abandon plans for a carbon pollution reduction scheme, discussed below, all
combined to cause panic within Labor that they would lose the next election. 34 A
leadership challenge was mounted and when it became clear on 23 June that it
would succeed, Rudd announced his resignation; the next day Julia Gillard, Rudd's
deputy, was sworn in as Australia's first female Prime Minister. 35

Rudd initially retreated to the government backbenches but following the
election of September 2010 was appointed Minister for Foreign Affairs, a position
he held until February 2012 when he resigned amid renewed leadership
speculation. 36 Despite his continuing role in the Gillard government, the focus of
this article is on the period of Rudd's stewardship, 2007-2010.

IV. Engagement with international law
This section looks first at the Rudd government's rate of treaty participation,
followed by compliance with international law, in relation to the selected topics.

(a) Treaty participation
The Rudd government took early action on several international human rights
instruments. It was quick to ratify the Convention on the Rights of Persons with
Disabilities 37 in July 2008, and the Optional Protocol to the Convention a year
later. 38 In December 2008 Australia acceded to the Optional Protocol to the
Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW), 39 another instrument that the Howard government had rejected. The
Optional Protocol to the Convention against Torture 40 was signed in May 2009, but
remained unratified while discussions between the Commonwealth and the States

33 Annabel Crabb, 'Weasel words and dust - between rock and about-face', Sydney
Morning Herald, 25 February 2009, 5.

34 John Wanna, 'Political Chronicles January to June 2010' (2010) 56(4) Australian
Journal ofPolitics and History 63 1, 631-36.

35 Ibid 636-37.
36 Commonwealth of Australia, Parliamentary Handbook 2011 (32nd ed, 2011), 572;

Liam Phillips, 'Rudd vs Gillard as Labor leadership battle explodes', Sydney Morning
Herald, 23 February 2012.

37 Convention on the Rights of Persons with Disabilities (13 December 2006), [2008]
ATS 12, ratified 17 July 2008.

38 Optional Protocol to the Convention on the Rights of Persons with Disabilities (13
December 2006), [2009] ATS 19, ratified 21 August 2009.

39 Optional Protocol to the Convention on the Elimination of All Forms of
Discrimination against Women (6 October 1999), [2009] ATS 5, ratified 4 December
2008.

40 Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (18 December 2002), 2375 UNTS 237.
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proceeded on its implementation. 4 1 And while not a treaty action, the government
gave Australia's formal support to the UN Declaration on the Rights of Indigenous
Peoples, reversing the Howard government's position of being one of only four
states to vote against adoption of the Declaration in 2007.42

These steps brought Australia broadly into line with its major Commonwealth
peers - Canada, New Zealand and the United Kingdom - in terms of human rights
treaty participation, although it still lagged behind New Zealand and the United
Kingdom which had each ratified the Optional Protocol to the Convention against
Torture. 43 No action was taken to sign or accede to the International Convention for
the Protection of All Persons from Enforced Disappearance 44 or the Optional
Protocol to the International Covenant on Economic, Social and Cultural Rights, 4 5

but neither of these had (nor has at the time of writing) thus far attracted significant
international support.46

41 The Standing Committee of Attomeys-General (renamed the Standing Council on Law
and Justice on 17 September 2011), comprising the Attorneys-General of the
Commonwealth, States and Territories, agreed on 21 July 2011 that the
Commonwealth Attorney-General would formally propose a timetable for ratification:
Standing Committee of Attorneys-General, Communiqud 21 & 22 July 2011 (2011)
<http://www.scag.gov.au/lawlink/SCAG/llscag.nsf/vwFiles/SCAGCommunique 21-
22_July_201 1_FINAL.pdf/$file/SCAG_Communique 21-22_July_201_FINAL.
pdf>, 3.

42 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295 (13
September 2007). Robert McClelland, the Attomey-General, announced the Rudd
government's support for the Declaration on 3 April 2009: Robert McClelland,
Remarks in Support of the United Nations Declaration on the Rights of Indigenous
Peoples, Parliament House 3 April 2009 (2009) <http://parlinfo.aph.gov.au/parlInfo
/download/media/pressrel/EC7T6/upload binary/ec7t6O.pdf;fileType%3Dapplication
%2Fpdf>. The other states rejecting the Declaration were the United States, Canada
and New Zealand, but all subsequently endorsed it: United Nations Permanent Forum
of Indigenous Peoples, <http://social.un.org/index/IndigenousPeoples/Declarationon
theRightsoflndigenousPeoples.aspx>. The Howard government had opposed the
Declaration throughout its long gestation period, stating inter alia that the
Declaration's references to indigenous customary law and self-determination would
lead to the development of separate indigenous and non-indigenous nations.

43 United Nations, above n 24, chap IV no 9b. The UK, Canada and New Zealand are
chosen as comparators because of their common history as part of the British Empire,
later the Commonwealth. Canada, Australia and New Zealand were all colonies, then
Dominions, that acquired international legal personality and the capacity to enter into
treaties at around the same time. Canada is a particularly useful comparator as, like
Australia, it is a federal state.

44 International Convention for the Protection of All Persons from Enforced
Disappearance (20 December 2006), GA Res 61/177 (12 January 2007); by June 2012
there were 33 parties: United Nations, above n 24, chap IV no 16.

45 Optional Protocol to the International Covenant on Economic, Social and Cultural
Rights (10 December 2008), GA Res 63/117 (5 March 2009); by June 2012 there were
40 signatories and 8 parties: United Nations, above n 24, chap IV no 3a.

46 At Australia's Universal Periodic Review before the Human Rights Council on 27
January 2011 the Australian delegation stated that both these instruments were
"currently under consideration": Human Rights Council, Report of the Working Group
on the Universal Periodic Review: Australia, UN Doc A/HRC/17/10 (24 March 2011)
[32].
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Another omission - not unique to the Rudd government - was the failure to
withdraw the reservations that Australia had made to various human rights treaties,
despite longstanding criticism from the UN treaty bodies. Most of the Fraser
government's extensive reservations to the ICCPR,4 7 exacted as the price for State
agreement to ratification,4 8 were withdrawn by the Hawke government in 1984.49
But several remained, 50 as did reservations to CERD 5 1 article 4(a) in respect of
racial vilification, 52 to CEDAW in respect of paid maternity leave and the exclusion
of women from combat duties, 53 and to CROC 54 in respect of segregation of
children and adults in prison. 55 These reservations have been of perennial concern

47 International Covenant on Civil and Political Rights (16 December 1966), [1980] ATS
23.

48 Fraser introduced a "New Federalism", reversing the Whitlam trend towards
centralisation and giving greater recognition to States' rights, including through
extensive consultation when negotiating a treaty dealing with matters within State
legislative competence, and giving them the first option of legislating to implement the
provisions of any such treaty: see, eg, Draft Principles and Procedures for
Commonwealth-State Consultation on Treaties - May 1981 in House of
Representatives Standing Committee on Environment and Conservation, Australia's
participation in international environmental organisations (1982) [114] and
Appendix 7, [C(v)]; Henry Burmester, 'The Australian States and Participation in the
Foreign Policy Process' (1978) 9(3) Federal Law Review 257, 280-81.

49 Gillian Triggs, 'Australia's Ratification of the International Covenant on Civil and
Political Rights: Endorsement or Repudiation?' (1982) 31(2) International and
Comparative Law Quarterly 278. The Covenant was ratified on 13 August 1980: see
DFAT note at [1980] ATS 23. Australia made reservations and declarations, including
a form of federal clause, in relation to 14 of the Covenant's 53 articles, or one-third of
the articles defining substantive human rights: ibid. They were heavily criticised at the
time for their breadth and vagueness: see, eg, Triggs at 294, 300, 303; Commonwealth,
Parliamentary Debates, Senate, 12 March 1981, 593-94 (Senator Gareth Evans);
Commonwealth, Parliamentary Debates, Senate, 12 March 1981, 596-600 (Senator
Chris Puplick).

50 To articles 10(2)(a), (2)(b) and (3), 14, and 20, as well as a Federal clause: [1980] ATS
23 note 7.

51 International Convention on the Elimination of all Forms of Racial Discrimination (7
March 1966), [1975] ATS 40.

52 The reservations to CERD article 4(a) (made on ratification in 1975) and ICCPR
article 20 were not withdrawn even after the Keating government had finally
succeeded in passing the Racial Hatred Act 1995 (Cth) because that Act, while making
racial vilification "unlawful", failed to make it a criminal offence as required by
CERD: see Racial Discrimination Act 1975 (Cth) s 26; Commonwealth,
Parliamentary Debates, House of Representatives, 23 November 1993, 3744
(Attomey-General Michael Lavarch).

53 Convention on the Elimination of All Forms of Discrimination against Women (18
December 1979), [1983] ATS 9 note 2.

54 Convention on the Rights of the Child (20 November 1989), [1991] ATS 4.
55 The reservation is that Australia accepts the obligation to segregate "only to the extent

that such imprisonment is considered by the responsible authorities to be feasible and
consistent with the obligation that children be able to maintain contact with their
families, having regard to the geography and demography of Australia": ibid note 4.
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to the UN treaty bodies 56 and most recently to the Human Rights Council in its first
Universal Periodic Review of Australia. 57

In the other UN treaty categories presently relevant, there were new or
outstanding instruments in the fields of disarmament, the environment and penal
matters, as well as many ILO conventions. In this period Australia signed the only
outstanding disarmament treaty (that on Cluster Munitions), albeit lagging behind
New Zealand and the United Kingdom since, as mentioned below, it is yet to ratify
the Convention. 58 Of the 34 available instruments on the environment, Australia
became party to only two in this period, but it must be noted that these were of great
significance - the Kyoto Protocol and amendment, discussed below - and many of
the other instruments, such as the Convention on the Protection and Use of
Transboundary Watercourses and International Lakes or the Agreement on the
Conservation of Small Cetaceans of the Baltic and North Seas, were hardly relevant
to Australia. 59 By June 2010 Australia had become party to 14 of the UN
environmental instruments, compared with 30 for the UK, 21 for Canada, and 14
for New Zealand. 60

As to ILO conventions, the Rudd government did not ratify any, even though 62
instruments were categorised by the ILO as "possibilities for ratification". 6 1 Thus

56 See, eg, the most recent Concluding Observations from the following:
Committee on the Elimination of Racial Discrimination: UN Doc
CERD/C/AUS/CO/15-17 (13 September 2010) [17]; UN Doc
CERD/C/AUS/CO/14 (14 April 2005) [12]; UN Doc A/32/18 (1977) [167]; UN
Doc A/39/18 (1984) [341]; UN Doc A/49/18 (1994) [523], [549];
Committee on the Elimination of Discrimination against Women: UN Doc
CEDAW/C/AUL/CO/7 (30 July 2010) [18-19]; UN Doc CEDAW/C/AUL/CO/5
(3 February 2006) [24]-[25];
Human Rights Committee (ICCPR): UN Doc CCPR/C/AUS/CO/5 (7 May 2009)
[9]; UN Doc CCPR A/38/40 (1983) [138]; UN Doc CCPR A/43/40 (1988)
[417], [440];
Committee on the Rights of the Child: UN Doc CRC/C/15/Add.268 (20 October
2005) [7-8]; UN Doc CRC A/53/41 (1998) [1019], [1034].

57 The review was conducted on 27 January 2011: see Human Rights Council, Report of
the Working Group on the Universal Periodic Review: Australia, UN Doc
A/HRC/17/10 (24 March 2011) [86.13] (CRC - Hungary); [86.14], [86.15], [86.16]
(CERD - Korea, South Africa, Denmark); [86.16] (CEDAW and ICCPR -
Denmark). The Australian delegation responded that a number of new commitments
from the Australian government included instituting a systematic process for review of
Australia's reservations to human rights treaties: at [88]. This was repeated in the
government's formal response: Human Rights Council, Views on conclusions and/or
recommendations, voluntary commitments and replies presented by the State under
review, UN Doc A/HRC/17/10/Add.l (31 May 2011), 2.

58 United Nations, above n 24, chap XXVI no 6.
59 Ibid chap XXVII.
60 Ibid.
61 International Labour Organisation, Australia: Ratification status of up-to-date

conventions <http://www.ilo.org/ilolex/cgi-lex/ratifgroupe.pl?class=g03&country-
Australia>; International Labour Organisation, New Zealand: Ratification status of up-
to-date conventions <http://www.ilo.org/ilolex/cgi-lex/ratifgroupe.pl?class=g03&
country=(New%20Zealand)>; International Labour Organization, Canada:
Ratification status of up-to-date conventions <http://www.ilo.org/ilolex/cgi-
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by June 2010 Australia had become party to 20 of the 81 conventions classified by
the ILO as "up-to-date" - well ahead of Canada with 10 and New Zealand with 14,
but as usual well behind the United Kingdom with 28.62

The Rudd government did not sign or become party to any of the seven UN
instruments relating to penal matters, although one or more of its Commonwealth
peers became party to four of them. 63 Moreover, the government did not withdraw
or amend the broad declaration that had been made on ratification in 2002 of the
Rome Statute, establishing the International Criminal Court. 64 The Howard
government had been prompt to sign the Rome Statute but had come close to
refusing to ratify it. There had been a reluctance within Cabinet (including from
Howard himself) to diverge from the United States' negative attitude to the Court,
and a wider concern that Australia's sovereignty would be impugned if Australians
could be tried by an international, rather than Australian, court.6 5 Such concern was
misplaced or at least exaggerated, since the Rome Statute makes it clear that
jurisdiction is complementary: no case is admissible (all other requirements being
satisfied) unless a state is unwilling or unable to prosecute the alleged offender
under its domestic law.66 Only a compromise proposed by Alexander Downer, the
then Foreign Minister, enabled ratification to proceed: a declaration was appended,
affirming the primacy of the Australian judicial process and stating inter alia that no
person would be arrested or surrendered to the Court without a certificate from the
Australian Attorney-General. 6 7 The ratification in this form was initially rejected by
the depositary as an impermissible reservation to the treaty, but was apparently
accepted after a personal intervention from Downer. 68 Some writers have
concluded it did not amount to a reservation, and point out that the Rome Statute
does provide for arrest and surrender to take place in accordance with national
law. 69 However, the declaration on its face allows the Attorney-General such
absolute discretion that in practice Australia could refuse all requests for arrest and
surrender - a result surely not within a reasonable interpretation of the Rome
Statute and one which would defeat the object and purpose of the treaty. It is
therefore noteworthy that the Rudd government left the declaration untouched.

lex/ratifgroupe.pl?class=g03&country-Canada>; International Labour Organisation,
United Kingdom: Ratification status of up-to-date conventions, <http://www.ilo
.org/ilolex/cgi-lex/ratifgroupe.pl?class=g03&country- (United%20Kingdom)>.

62 Ibid.
63 United Nations, above n 24, chap XVIII.
64 Statute of the International Criminal Court (17 July 1998), [2002] ATS 15.
65 See, eg, Hilary Charlesworth et al, No Country is an Island (2006), 71-72, 77-79.
66 Or, indeed, the state has not yet commenced an investigation or prosecution: Statute of

the International Criminal Court art. 17(1).
67 See Declaration by the Government of Australia, reproduced in Statute of the

International Criminal Court, [2002] ATS 15.
68 Charlesworth et al, above n 65, 80.
69 Gillian Triggs, 'Implementation of the Rome Statute for the International Criminal

Court: A Quiet Revolution in Australian Law' (2003) 25(4) Sydney Law Review 507,
514; Statute of the International Criminal Court arts 59(1), 89(1).
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In summary, the Rudd government's treaty participation could be viewed as
very good in the areas of human rights, the environment and disarmament, but poor
in relation to ILO conventions and penal matters.

(b) Compliance with international law
To date there has been no international claim brought against Australia in the
International Court of Justice (or the International Tribunal for the Law of the Sea
or an arbitral tribunal under the auspices of the Permanent Court of Arbitration)
arising out of acts or omissions during the Rudd government's period in office.
There were, however, four adverse findings by the UN Human Rights Committee. 70
In the first - Kwok - the Committee found that the author's four years in
immigration detention violated article 9(1) of the Covenant, and if her threatened
deportation to China were carried out without adequate assurances that she would
not face the death penalty, this would violate articles 6 and 7.71 Two cases -
Tillman and Fardon - concerned New South Wales and Queensland legislation
authorising the indefinite detention of an offender proven to be a serious danger to
the community. 72 The Committee upheld the authors' complaints that their
detention beyond the expiry of their original prison sentences amounted to arbitrary
detention contrary to article 9 of the ICCPR, primarily because "imprisonment ...
can only be imposed on conviction for an offence in the same proceedings in which
the offence is tried" and not, in effect, retroactively and in quasi-civil proceedings
which themselves were inconsistent with articles 14 and 15 of the Covenant. 73 The
fourth case - Nystrom - was brought by a Swedish national who had lived in
Australia since he was a baby, acquired a substantial criminal record, and
consequently been deported to Sweden. 74 The Committee found that the
deportation was arbitrary, contrary to article 12(4) of the ICCPR, particularly as it
took place many years after the conclusion of his prison sentences and at a time
when he was in the process of rehabilitation. 75 It further found that the deportation
constituted an arbitrary interference with his family, contrary to articles 17 and

70 As explained below, these cases are relevant despite the impugned conduct having
occurred under the previous government.

71 Human Rights Committee, Views: Communication No 1442/2005, 9 7th Sess, UN Doc
CCPR/C/97/D/1442/2005 (23 November 2009, adopted 23 October 2009) 14-16
('Kwok Yin Fong v Australia').

72 Human Rights Committee, Views: Communication No 1635/2007, 9 8th sess, UN Doc
CCPR/C/98/D/1635/2007 (10 May 2010, adopted 18 March 2010) ('Kenneth
Davidson Tillman v Australia'); Human Rights Committee, Views: Communication No
1629/2007, 9 8th sess, UN Doc CCPR/C/98/D/1629/2007 (10 May 2010, adopted 18
March 2010) ('Robert John Fardon v Australia'). The legislation is Crimes (Serious
Sex Offenders) Act 2006 (NSW) and Dangerous Prisoners (Sexual Offenders) Act
2003 (Qld).

73 Kenneth Davidson Tillman v Australia, UN Doc CCPR/C/98/D/1635/2007, 10-11;
Robert John Fardon v Australia, UN Doc CCPR/C/98/D/1629/2007, 8-9.

74 Human Rights Committee, Views: Communication No 1557/2007, 102nd sess, UN Doc
CCPR/C/102/D/1557/2007 (1 September 2011, adopted 18 July 2011) ('Stefan Lars
Nystrom v Australia').

75 Ibid 18-19.
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23(1).76 In each of these cases some or all of the impugned state conduct preceded
the Rudd government, but the laws and policies in question remained essentially in
place and the claims were resisted by the government, in all except Kwok after the
Rudd government took office. And as discussed below, the government's position
on mandatory immigration detention, a common cause of complaint before the
Human Rights Committee, was the same as previous governments.

One further potential violation that should be mentioned is the failure to enact
legislation specifically embodying the provisions of the human rights
conventions. 77 It is arguable that in the absence of a comprehensive Bill of Rights,
Australia has for many years not complied with its obligation under (for example)
article 2(2) of the ICCPR "to adopt such legislative or other measures as may be
necessary to give effect to the rights recognized in the present Covenant" and in
particular to provide persons whose rights are violated with an effective and
enforceable remedy as required by article 2(3).78 But it is also arguable that in light
of the history of attempts to enact such legislation, described below, the Rudd
government could not be unconditionally condemned for not pursuing the
introduction of a Bill of Rights.

There was also a successful WTO claim by New Zealand: lodged in 2007 and
determined in 2010, the claim concerned Australia's longstanding refusal to allow,
on quarantine grounds, the importation of New Zealand apples. 79 And there were

76 Ibid 19-20.
77 See, eg, Report of the Human Rights Committee, UN Doc A/55/40 (2000) [506]-[527]

(Concluding Observations of Human Rights Committee 28 July 2000); Report of the
Committee Against Torture, UN Doc A/56/44 (2001) [52] (Concluding Observations
of Committee Against Torture 16, 17 and 21 November 2000); Concluding
Observations of the Committee on the Elimination of Racial Discrimination, UN Doc
CERD/C/304/Add.101 (19 April 2000) [61-[18]; Concluding Observations of the
Committee on the Elimination of Racial Discrimination, UN Doc
CERD/C/AUS/CO/14 (14 April 2005) [9]-[26]; Report of the Committee on
Economic, Social and Cultural Rights, UN Doc E/2001/22 (31 August 2000) [378]-
[388]; Report of the Committee on the Rights of the Child, UN Doc A/53/41 (7 July
1998) [1018]-[1033]; Concluding Observations of the Committee on the Rights of the
Child, UN Doc CRC/C/15/Add.268 (20 October 2005) [5]-[79]; Report of the
Committee on the Elimination of Discrimination against Women, UN Doc
A/52/38/Rev.1 (12 August 1997) [391]-[397]; Concluding Observations of the
Committee on the Elimination of Discrimination against Women, UN Doc
CEDAW/C/AUL/CO/5 (3 February 2006) [9]-[36].

78 See, eg, Christopher Caleo, 'Implications of Australia's Accession to the First
Optional Protocol to the International Covenant on Civil and Political Rights' (1993)
4(3) Public Law Review 175, 185.

79 Appellate Body Report, Australia - Measures Affecting the Importation of Apples
from New Zealand, WTO Doc WT/DS367/AB/R (29 November 2010). The ban on
New Zealand apples had continued, and the claim resisted, under the Rudd
government: Request for Consultations received 31 August 2007; Panel Report
circulated 9 August 2010; Appellate Body Report circulated 29 November 2010. The
Panel found that the relevant quarantine restrictions were inconsistent with Australia's
obligations under the Agreement on the Application of Sanitary and Phytosanitary
Measures, Marrakesh Agreement establishing the World Trade Organization (WTO
Agreement) (15 April 1994), [1995] ATS 8.
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some adverse - but non-binding - findings against Australia within the International
,Labour Organisation.8 0 The Howard government's industrial relations laws had
drawn sustained and unusually blunt criticism from the ILO supervisory bodies,
which found them to be contrary to the Conventions on Freedom of Association and
Protection of the Right to Organise, 1948 (No. 87) and the Right to Organise and
Collective Bargaining, 1949 (No. 98).81 The new Labor government's amendments
to the laws were "noted with interest" 82 by the ILO but there were still some areas
in which Australia was found to be wanting in the implementation of its
international obligations. One perennial thorn in the side of the Committee of
Experts 83 was the failure of Australian States - usually Queensland - to fully
implement those obligations. 84 This raises the equally perennial question of whether
the Commonwealth should use its external affairs power to enact the necessary
legislation and override any inconsistent State legislation. 85 The political likelihood
of the Commonwealth legislating unilaterally on such matters as workers'
compensation is remote, and understandably so, but as the Committee of Experts
observed, "the responsibility to implement the Convention lies with the
Government". 86

80 For example, the government was urged to "bring [various legislative restrictions on
the right to strike] into full conformity with the [Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No, 87)]": International Labour
Conference, Report of the Committee of Experts on the Application of Conventions
and Recommendations, Report III Part IA (2010) 57.

81 See, eg, International Labour Conference, Report of the Committee of Experts on the
Application of Conventions and Recommendations, Report III Part IA (2002);
International Labour Conference, Report of the Committee of Experts on the
Application of Conventions and Recommendations, Report III Part ]A (2006) 42-45;
Committee on Freedom of Association, Complaint against the Government of
Australia presented by the International Confederation of Free Trade Unions
(ICFTU), the International Transport Workers' Federation (ITF), the Australian
Council of Trade Unions (A CTU) and the Maritime Union of Australia (MUA) Report
No 320, Case no 1963, published 2000.

82 See, eg, International Labour Conference, Report of the Committee of Experts on the
Application of Conventions and Recommendations, Report III Part lA (2009) 53-58.

83 The Committee of Experts on the Application of Conventions and Recommendations
is a committee of the International Labour Conference; it examines members' regular
reports on their implementation of ILO Conventions and is comprised of 20 eminent
jurists: see, eg, International Labour Conference, Report of the Committee of Experts
on the Application of Conventions and Recommendations, Report III Part IA (2011)
2-3.

84 For example, 'for many years the State Government of Queensland has failed to
comply with the obligation contracted by Australia under Article 2 of the [Workmen's
Compensation (Occupational Diseases) Convention (Revised), 1934 (No. 42)] to
recognize the presumption of occupational origin of the diseases listed by the
Convention for workers engaged in the corresponding occupations or industries, and to
amend the Workers' Compensation and Rehabilitation Act of 2003 accordingly. The
Committee hopes that the State Government of Queensland will make an effort to
consider the solutions implemented by other constituent territories of Australia, which
are fully applying the Convention ... ': ibid 731.

85 Commonwealth of Australia Constitution Act (Cth) s 5 1(xxix).
86 International Labour Conference, above n 83, 731.
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(c) Engagement with international law in particular fields
This section considers engagement with international law with reference to the
particular subjects of the environment, human rights, indigenous issues, the
Northern Territory Emergency Response, mandatory sentencing, asylum seekers,
anti-terrorism laws and East Timor.

(i) The environment
The earliest and most striking example of the Rudd government's potential
engagement with international law was in the field of international environmental
law. On the day he assumed office and in his first formal act as Prime Minister,
Rudd signed Australia's instrument of ratification of the Kyoto Protocol, which he
personally handed to the United Nations Secretary-General at the UN Conference
on Climate Change in Bali the following week. 87 This was an intensely symbolic
and popular act: Howard's longstanding refusal to ratify the Protocol (despite
having signed it in 1998) in the face of growing evidence of the environmental and
economic costs of climate change,88 and one of the worst droughts in Australia on
record, 89 was now being seen as another instance of his over-eagerness to follow
the lead of the United States (the only other developed state not a party to the
Protocol) 90 - or, as sharper critics observed, of his exceptionalism.91 It had been
formal ALP policy to ratify the Protocol since 2004,92 but Rudd was able to
capitalise on the strength of public opinion on climate change and both the act of
ratification and its timing served to sharpen the contrast with his predecessor.

87 Kyoto Protocol to the United Nations Framework Convention on Climate Change (11
December 1997), [2008] ATS 2. An amendment to the Protocol (not yet in force) was
also accepted by Australia on the same day: Amendment to Annex B of the Kyoto
Protocol to the United Nations Framework Convention on Climate Change (17
November 2006); United Nations, above n 24, chap XXVl no 7b; and see Kevin
Rudd, 'Address to UN Bali Conference on Climate Change' (Speech delivered at the
UN Bali Conference on Climate Change, 2007) <http://australianpolitics.com/2007
/12/12/rudd-address-to-bali-climate-change-conference.html>.

88 For example the fourth report of the IPCC: Intergovernmental Panel on Climate
Change, Climate Change 2007: Synthesis Report: Summary for Policymakers (2007);
and the UK's Stem Review: Nicholas Stern, The Economics of Climate Change: The
Stern Review (2007), released in October 2006.

89 John Vidal, 'Australia suffers worst drought in 1,000 years', The Guardian, 8
November 2006; Brendan O'Keefe, 'Using the sea a tempting answer', The Australian
(online), 8 November 2008 <http://www.theaustralian.com.au/news/using-the-sea-a-
tempting-answer/story-e6frg6yx- 111117846404>.

90 In December 2007 only 16 other states were not parties to the Protocol: United
Nations, above n 24, chap XXVII no 7a.

91 For example, eg Greg McCarthy, 'The "West" versus the "Rest": Australian
Exceptionalism and John Howard's "War on Terror"', Australasian Political Studies
Association Conference, University of Newcastle, 25-27 September 2006.

92 Australian Labor Party, National Platform and Constitution (2004) (hereafter "ALP
Platform 2004") chap 8 [90]; Australian Labor Party, National Platform and
Constitution (2007) (hereafter "ALP Platform 2007") chap 9 [20]-[2 1]. The Protocol
is mentioned once in the 2000 platform, implicitly with approval, but with no
reference to ratification: Australian Labor Party, National Platform and Constitution
(2004) (hereafter "ALP Platform 2000") section 4-10.
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Action to implement the attendant obligation to reduce greenhouse gas
emissions, however, proved more difficult. Labor's election promise was to cut
Australia's greenhouse gas emissions by 60 per cent (of the levels in 2000) by 2050
and to establish a national emissions trading scheme (ETS). The government-
commissioned Garnaut Report recommended such a scheme but with even greater
reduction targets of up to 90 per cent by 2050, with a minimum of 5 per cent by
2020 if international agreement was lacking. 93 There was little public support for
such targets, particularly as the global financial crisis took hold and the likely costs
to the economy and jobs became apparent, and the government announced that a
trading scheme would begin by 2010 (later deferred to 2011) with a reduction target
by 2020 of 5% or up to 15% if an international agreement was reached. 94 This was
too much for the National Party and too little for the Greens, 95 and in the latter half
of 2009 the implementing Bills were twice defeated in the Senate. 96 Rather than
rely on this to call a double dissolution election, 97 however, and having lost
momentum on the issue following the failure of the Copenhagen talks, 9 8 Rudd
decided to shelve the Bills (then in their third iteration)9 9 and defer any trading

93 Ross Garnaut, The Garnaut Climate Change Review (2008), 277; John Wanna,
'Political Chronicles July to December 2008' (2009) 55(2) Australian Journal of
Politics and History 261, 266.

94 lbid 265-66.
95 The government needed the support of The Greens in the Senate in order to pass the

necessary legislation; the ALP had 32 seats, the Coalition 37, The Greens 5, and
Others 2: Commonwealth, Parliamentary Handbook, above n 25, 408.

96 On 13 August and 30 November 2009: Commonwealth, Parliamentary Debates,
Senate, 13 August 2009, 4847-48; Commonwealth, Parliamentary Debates, Senate,
30 November 2009, 9601-02. See, eg, speeches in the Second Reading debate by
Senators Bob Brown (Greens), at 9582 and Barnaby Joyce (National Party), at 9576.
The Bills were:

Carbon Pollution Reduction Scheme Bill 2009;
Carbon Pollution Reduction Scheme (Consequential Amendments) Bill 2009;
Australian Climate Change Regulatory Authority Bill 2009;
Carbon Pollution Reduction Scheme (Charges - Customs) Bill 2009;
Carbon Pollution Reduction Scheme (Charges - Excise) Bill 2009;
Carbon Pollution Reduction Scheme (Charges - General) Bill 2009;
Carbon Pollution Reduction Scheme (CPRS Fuel Credits) Bill 2009;
Carbon Pollution Reduction Scheme (CPRS Fuel Credits) (Consequential
Amendments) Bill 2009;
Excise Tariff Amendment (Carbon Pollution Reduction Scheme) Bill 2009;
Customs Tariff Amendment (Carbon Pollution Reduction Scheme) Bill 2009;
Carbon Pollution Reduction Scheme Amendment (Household Assistance) Bill
2009.

97 Pursuant to s 57 of the Constitution.
98 The 2009 United Nations Climate Change Conference, the 15 th Conference of the

Parties to the United Nations Framework Convention on Climate Change, was held in
Copenhagen from 7 to 18 December 2009. Its purpose was to agree on a framework
for action once the Kyoto Protocol expired in December 2012, but the parties could
not agree on any binding commitments: Richard Leaver and Maryanne Kelton, 'Issues
in Australian Foreign Policy January to December 2009' (2010) 56(2) Australian
Journal ofPolitics and History 259, 272-73.

99 A third set of Bills was introduced in the House of Representatives on 2 February 2010
and was passed on 11 February: Commonwealth, Parliamentary Debates, House of
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scheme until at least 2013 when the Kyoto Protocol had expired.100 Rudd blamed
the opposition parties, but he and the government were themselves condemned for
having "failed to convince a willing Australian public about the need and
justification for an ETS, a scheme that would push up the price of electricity and
transport and that would threaten jobs."o10 For years Rudd had described climate
change as "one of the greatest moral, economic and environmental challenges of our
age" 102 and this abrupt reversal of policy - widely seen as abandoning any real
action by Australia - probably dealt the greatest blow to public confidence in his
leadership.1 03 And significantly, the government had moved from advocating that
Australia take a position of international leadership by implementing a trading
scheme, to stating that it should instead await "sufficient international action",
implying that Australia would henceforth be a follower rather than a leader in
combating climate change. 104

The Howard government had been criticised for its less than robust
implementation of the Environment Protection and Biodiversity Conservation Act
1999, particularly for its low refusal rate of development applications (for projects
that might have a significant impact on the environment) - to mid-2006 only three
out of 152 applications had been refused. 0 5 But this pattern was continued under
Rudd, with only five rejections out of 114 applications in the financial years 2007-
2010.106 A series of 11 convict sites and the Ningaloo Coast were inscribed in the
World Heritage List, and the Koongarra area was added to the Kakadu World

Representatives, 2 February 2010, 101 (Greg Combet); Commonwealth,
Parliamentary Debates, House of Representatives, 11 February 2010, 1163-65 (Greg
Combet). They were introduced in the Senate on 22 February 2010 but did not reach
the debating stage before being withdrawn: Commonwealth, Parliamentary Debates,
Senate, 22 February 2010, 697 (Kim Carr); Commonwealth, Parliamentary Debates,
Senate, 24 February 2010, 976.

100 For example, AAP, 'PM delays scheme to cut carbon pollution', Sydney Morning
Herald, 27 April 2010.

101 Dennis Shanahan, 'Poor political skills doomed Rudd's climate policy', The
Australian, 30 April 2010.

102 For example in Rudd, above n 87; and a speech to US Brookings Institution: AAP,
'Rudd calls on US to ratify Kyoto protocol', Sydney Morning Herald, 21 April 2007.

103 See, eg, John Wanna, 'Political Chronicles January to June 2010' (2010) 56(4)
Australian Journal of Politics and History 631, 634; Chris Aulich and Mark Evans
(eds), The Rudd Government: Australian Commonwealth Administration 2007-2010
(2010) 199.

104 Penny Wong, quoted in Lenore Taylor, 'Rudd's ETS flip-flop sparks climate chaos',
Sydney Morning Herald, 29 April 2010.

105 Lee Godden and Jacqueline Peel, 'The Environment Protection and Biodiversity
Conservation Act 1999 (Cth): Dark Sides of Virtue' (2007) 31(1) Melbourne
University Law Review 106, 135-37.

106 Department of the Environment, Water, Heritage and the Arts Annual Reports for
2007-2008, 2008-2009 and 2009-10, (hereafter "DEWHA Annual Reports"). The
figures given in these reports are inconsistent: for example, total rejections were 4 out
of 196 decisions by June 2007, but after two rejections out of 53 decisions in 2007-
2008, the total is stated to be 7 out of 249: DEWHA Annual Report 2007-2008, 77.
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Heritage Area. 107 Another two areas were submitted to UNESCO's Tentative List
in preparation for formal nomination.1 08

The government (eventually) made good on its election promise to "pursue legal
action against whaling nations before international courts and tribunals to end the
slaughter of whales for all time"l 09 by instituting proceedings against Japan in the
International Court of Justice. 110 It also indirectly assisted the applicants in a
domestic anti-whaling case by declining to state a view on whether the initiating
process should be served on the Japanese respondent.1 11 The previous Attorney-
General, Philip Ruddock, had responded to the Federal Court's invitation to
comment by asking the Court to refuse leave to serve process out of the jurisdiction,
on the grounds that the action would be futile and would damage intergovernmental
relations, jeopardise the delicate territorial status quo under the Antarctic Treaty,
and be contrary to Australia's long term national interests.' 12 The applicants were
ultimately successful in their argument that whaling in the Australian Whale
Sanctuaryl 13 breached the Environment Protection and Biodiversity Conservation
Act, and an injunction was issued against the respondent whaling company. 114

It can be seen from this that a promising start was made in relation to
engagement with international law in the context of environmental matters, but that
any good international citizenship emerging from this was seriously undermined by
the abandonment of the proposed ETS late in Rudd's term. Nonetheless, while it
might be argued that ratification of the Kyoto Protocol was merely catching up with
the rest of the world, the prominence given by Rudd to the act of ratification and the
signal it sent as to Australia's re-engagement with international law give it extra
significance. Further, the efforts made by the government to establish an ETS did
show significant leadership matched by few other states, and for this reason deserve

107 The convict sites were nominated in January 2008 and inscribed in 2010; the Ningaloo
Coast was nominated in January 2010 and inscribed in 2011: Department of
Sustainability, Environment, Water, Population and Communities, Find Australian
Places on the World Heritage List <http://www.environment.gov.au/heritage/places/
world/index.html>.

108 These are the Great Sandy World Heritage Area and the Gondwana Rainforests, listed
in 2010: UNESCO, About World Heritage: Australia (2012) <http://whc.unesco.org/
en/statesparties/au>.

109 ALP Platform 2007, above n 92, 145, [131].
110 Whaling in the Antarctic (Australia v. Japan), ICJ Application filed 31 May 2010;

Japan's Counter-Memorial was filed by its due date of 9 March 2012.
I "The present government of the Commonwealth believes that the matter would be best

considered by the Court without the government expressing its view": Humane Society
International Inc v Kyodo Senpaku Kaisha Ltd [2008] FCA 36, [4].

112 Humane Society International Inc v Kyodo Senpaku Kaisha Ltd [2008] FCA 3, [16],
[26].

113 The Australian Whale Sanctuary is established by s 225 of the Environment Protection
and Biodiversity Conservation Act (Cth) ("EPBC Act") and relevantly includes
Australia's Antarctic Exclusive Economic Zone: Humane Society International Inc v
Kyodo Senpaku Kaisha Ltd [2008] FCA 3, [7], [13].

114 Ibid [55]. The injunction was, however, ignored: Humane Society International, HSI'S
Legal Battle for Whales <http://www.hsi.org.au/?catlD= 85>.
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recognition as an instance of good international citizenship notwithstanding
subsequent developments.

(ii) Human rights
Implementation of Australia's international human rights obligations was enhanced
with the passage of legislation to make torture a crime under Australian law
wherever committed, and to ensure that the death penalty, long disused but not
extinct, could never be reinstated in State law. 115 While significant, these
achievements were not matched by legislation specifically to implement all of
Australia's international human rights obligations. This is another issue on which
the UN treaty bodies have consistently criticised Australia. Successive Australian
delegations have insisted that Australia's obligations are satisfied through a plethora
of measures ranging from the Commonwealth Constitution through federal, State
and Territory legislation to the common law and administrative practices. 116 But as
the Australian Human Rights Commission succinctly put it:

The Australian Constitution and common law provides [sic] limited human rights
protection. The absence of an entrenched guarantee of equality/non-discrimination in
the Constitution is of particular concern due to current laws that discriminate against
indigenous peoples on the basis of race. While there are federal, state and territory
discrimination laws, there are inconsistencies between them and their coverage
varies and is not comprehensive. There is no other comprehensive human rights
protection legislation and access to remedies for human rights breaches is
accordingly limited.' 17

The adoption of a Bill of Rights, or Human Rights Act, has been a vexed
question in (Labor) 118 Australian politics since the Whitlam era, and successive
attempts to enact such a Bill by the Whitlam and Hawke governments all failed. 19
No doubt with this history in mind, the 2007 ALP party platform promised "a

115 Crimes Legislation Amendment (Torture Prohibition and Death Penalty Abolition) Act
2010 (Cth), assented to 13 April 2010.

116 See, eg, Report of the Human Rights Committee, UN Doc A/43/40 (1988), [416]-
[418]; Core Document forming Part of the Reports of States Parties: Australia, UN
Doc HRI/CORE/AUS/2007 (22 July 2008), 14-21.

117 Australian Human Rights Commission, Taking stock of Australia's Human Rights
Record: Submission by the Australian Human Rights Commission under the Universal
Periodic Review process (2010) [4b] (footnotes omitted).

118 The Liberal/National Party Coalition governments of Malcolm Fraser (1975-1981)
and Howard (1996-2007) did not contemplate enacting a Bill of Rights.

119 The Whitlam government introduced a Human Rights Bill in 1973 which would have
implemented in domestic law the International Covenant on Civil and Political Rights
1966 and the Convention on the Political Rights of Women 1953: Parliament of the
Commonwealth of Australia, Human Rights Bill 1973 (1973) <http://www.aph.
gov.au/library/intguide/law/rightsl973.htm>. Under Hawke a draft Australian Bill of
Rights Bill was circulated in 1984 but not pursued; a revised version was introduced in
1985 but allowed to lapse in the face of staunch Parliamentary and public opposition:
Editorial, 'Bill of Rights goes wrong', Sydney Morning Herald, 16 June 1986, 16. A
1988 referendum proposing that limited human rights guarantees be inserted in the
Constitution also failed: see, eg, Joseph A Camilleri, 'The Emerging Human Rights
Agenda: Australia's Response' (1989) 1(1) Interdisciplinary Peace Research 87, 96;
Commonwealth, Parliamentary Handbook, above n 25, 395-96.
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public inquiry about how best to recognise and protect the human rights and

freedoms enjoyed by all Australians". 120 That inquiry took the form of the National
Human Rights Consultation, in which a committee of four sought the community's
views on human rights and their protection. 12 1 Their report, published in September

2009, recommended that a Human Rights Act be adopted1 22 but the government
declined; citing the divisions in public opinion surrounding such an Act, the
Attorney-General stated that "[t]he Government believes that the enhancement of

human rights should be done in a way that as far as possible unites, rather than

divides, our community."1 23

In a significant improvement to human rights in the Rudd government's first

year, most of the Commonwealth legislative provisions discriminating against same-

sex couples were removed, 124 thus fulfilling its election promise to enact
"legislation prohibiting discrimination on the grounds of a person's sexuality or

gender identity and ... [to] audit Commonwealth legislation to amend provisions
that unfairly discriminate against any person on the grounds of sexuality or gender
identity". 125 This support did not extend to allowing same-sex couples to marry and

without that support, a Greens' Bill to amend the Marriage Act 1961 (Cth) to allow

this was defeated in early 2010.126

A final step deserving comment is the issuing of a standing invitation to United

Nations human rights Special Rapporteurs and other experts to visit Australia. 127

This was another area of contrast with the Howard government, which in 2000

during a period of particularly testy relations with the UN treaty bodies declined the

request of a visit by the UN Working Group on Arbitrary Detention and announced
that it would henceforth reconsider its reporting to and representation at the human

rights committees and only allow committee visits where there were compelling

120 ALP Platform 2007, above n 92, chap 13 [7].
121 National Human Rights Consultation Committee, National Human Rights

Consultation Report (2010), Introduction [1.1].
122 Ibid 378.
123 Commonwealth of Australia, Australia's Human Rights Framework (2010), 1. The

concerns of those opposed to a human rights Act include the giving of power to the
"unelected" judiciary, the fear of excessive litigation, and the assertion that human
rights are already adequately protected and enumerating them in legislation might be
counter-productive: National Human Rights Consultation Committee, above n 121,
chap 13. Note that the Human Rights (Parliamentary Scrutiny) Bill 2010 was
introduced in September 2010, reintroduced in 2011, and passed in November 2011.

124 Same-Sex Relationships (Equal Treatment in Commonwealth Laws - Superannuation)
Act 2008 (Cth); Same-Sex Relationships (Equal Treatment in Commonwealth Laws -
General Law Reform) Act 2008 (Cth).

125 ALP Platform 2007, above n 92, chap 13 [151.
126 Marriage Equality Amendment Bill 2009: Commonwealth, Parliamentary Debates,

Senate, 25 Feb 2010, 1236 (Assistant Treasurer Nick Sherry). Only The Greens voted
in favour, the government and the opposition voted against: at 1234.

127 See, eg, Robert McClelland, 'Strengthening Human Rights and the Rule of Law'
(Speech delivered at the Human Rights Law Resource Centre, Melbourne, 7 August
2008) 11 <http://www.hrlc.org.au/files/SZ8DWEWXYG/7%2August% 2 0-
%20Human%20 Rights%20Law%20Resource%20Centre.pdf>.
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reasons to do so. 128 The open invitation issued by the Rudd government only put it
on a par with other states such as Canada and New Zealand; it is thus arguable that
it deserves no special praise just for catching up. But it is also arguable that it
deserves greater recognition precisely because of that gap, and because it
represented a sharp increase in Australia's engagement with the UN treaty system
and, by extension, with international law.

(iii) Indigenous issues
In the field of indigenous affairs Rudd's term began, of course, spectacularly with
his apology to the "Stolen Generations". 129 Like the ratification of the Kyoto
Protocol, the apology - an election pledge1 30 - acquired even greater significance
because of the longstanding opposition to an apology by the previous government,
and Howard in particular. Howard had not welcomed the Stolen Generations report
in 1997,131 rejecting the "black armband view of history"1 32 and the notion that the
present generation should be held accountable for the errors of the past.133 But it
was Rudd who better captured the public mood and the eloquent and moving
apology, made on the second day of the new Parliament, was warmly received. 134

In another highly symbolic departure from previous practice, the opening of the new
Parliament included a traditional smoking ceremony and "welcome to country"
from the Ngambri, the traditional owners of the land on which Parliament House is
built, and the Governor-General's speech began with an acknowledgment of the
traditional owners of the land. 135 It is noteworthy that a similar acknowledgment is

128 Alexander Downer, Daryl Williams and Philip Ruddock, 'Improving the Effectiveness
of United Nations Committees' (Joint Media Release, FA97, 29 August 2000).

129 Commonwealth, Parliamentary Debates, House of Representatives, 13 February 2008,
167 (Kevin Rudd). The term "Stolen Generations" describes the Aboriginal children
removed from their families by government agencies from the late 19th to the late 2 0th
centuries: see, eg, Peter Read, The Stolen Generations: The Removal of Aboriginal
Children in New South Wales 1883 to 1969 (1981).

130 ALP Platform 2007, above n 92, [126].
131 Human Rights and Equal Opportunity Commission, Bringing them Home: Report of

the National Inquiry into the Separation of Aboriginal and Torres Strait Islander
Children from Their Families (1997).

132 Paul Kelly, The March of Patriots (2009) 335, 355-56; Mark McKenna, Different
Perspectives on Black Armband History, Parliamentary Library Research Paper 5
1997-98 (1997).

133 "[W]e must not join those who would portray Australia's history since 1788 as little
more than a disgraceful record of imperialism, exploitation and racism. ... Australians
of this generation should not be required to accept guilt and blame for past actions and
policies over which they had no control": John Howard, 'Opening Address' (Speech
delivered at the Australian Reconciliation Convention, Melbourne, 1997).

134 See, eg, Tony Smith, The letter, the spirit, and the future: Rudd's apology to
Australia's Indigenous people (2008) <http://www.australianreview.net/digest/2008/
03/smith.html>.

135 Australian Institute of Aboriginal and Torres strait Islander Studies, Historic Welcome
to Country (2012) <http://wwwl.aiatsis.gov.au/exhibitions/apology/welcome.html>;
John Wanna, 'Political Chronicles January to June 2008' (2008) 54(4) Australian
Journal of Politics and History 609, 610; Ngambri Inc, Where is Ngambri country?
<http://www.ngambri.org/where.php>; Commonwealth, Parliamentary Debates,
Houseof Representatives, 12 February 2008, 17 (Governor-General).
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now an established feature of many public speeches, including those of government

ministers.13 6

Another positive change from its predecessor was, as mentioned above, the

Government's announcement in April 2009 of Australia's support for the

Declaration on the Rights of Indigenous Peoples, which according to the

Department of Foreign Affairs and Trade "generated a wide and positive response

from indigenous peoples, other countries and the global media."l 37

The euphoria engendered by the apology was tempered somewhat by the

absence of provision for compensation, contrary to another key recommendation of

the Stolen Generations report and the views of the Human Rights Committee. 138 In

2009, however, the government established the Aboriginal and Torres Strait

Islander Healing Foundation, "an Indigenous-controlled non-government

organisation ... [that] will provide grant funding for healing initiatives at the

community and grass-roots levels", with government funding of $26.6 million over

four years. 139 And significantly, Rudd pledged that his government would "close

the gap" between indigenous and non-indigenous Australians in life expectancy,

educational achievement and employment opportunities. 140 In December 2007 and

March 2008 the Council of Australian Governments (COAG) agreed on a number

of targets, including to close the life expectancy gap within a generation, and within

a decade to halve both the mortality gap for children under five, and the gap in

reading, writing and numeracy. 14 1 Progress on these goals is the subject of annual

reports to Parliament by the Prime Minister and is measured by the Productivity

136 See, eg, the speeches of Robert McClelland, Attorney-General; Brendan O'Connor,
Minister for Home Affairs, Justice, and Privacy and Freedom of Information; Greg
Combet, Minister for Climate Change and Energy efficiency; and Tanya Plibersek,
Minister for Human Services.

137 Department of Foreign Affairs and Trade (hereafter "DFAT") Annual Report 2008-
2009, 116.

138 Human Rights and Equal Opportunity Commission, Bringing them Home: Report of
the National Inquiry into the Separation of Aboriginal and Torres Strait Islander
Children from Their Families (1997) Appendix 9, Recommendations 3.5 and 14;
Wanna, above n 135, 610; Human Rights Committee, Concluding Observations, UN
Doc CCPR/C/AUS/CO/5 (7 May 2009) [15].

139 Jenny Macklin, 'Closing the Gap between Indigenous and Non-Indigenous
Australians', Ministerial Statement, 12 May 2009, 30.

140 Commonwealth, Parliamentary Debates, House of Representatives, 13 February 2008,
171 (Kevin Rudd).

141 The Council had agreed in 2002 to commission regular reports on progress "against
key indicators of indigenous disadvantage": Council of Australian Governments,
Communiqud 5 April (2002) <http://www.coag.gov.au/coagmeeting outcomes/2002-
04-05/index.cfm #reconciliation>; and see, eg, the meeting outcomes at Council of
Australian Governments, COAG Meeting, 20 December 2007 <http://www.coag.
gov.au/coagmeetingoutcomes/2007-12-20/index.cfm#indigenous>; Council of
Australian Governments, COA G Meeting, 29 November 2008
<http://www.coag.gov.au/coagmeeting_outcomes/2008-11-29/docs/communique
20081129.pdf>; Council of Australian Governments, COAG Meeting, 2 July 2009
<http://www.coag.gov.au/coagmeetingoutcomes/2009-07-02/index.cfm>; Council
of Australian Governments, COAG Meeting, 7 December 2009
<http://www.coag.gov.au/coagmeeting _outcomes/2009-12-07/index.cfm>.
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Commission and the Australian Bureau of Statistics. 14 2 Data available thus far on
most indicators are only to 2009 but recent data from the ABS show that the rate of
indigenous infant mortality, while declining generally over the last 20 years, in fact
increased slightly from 2008 to 2010, and at 7 per 1,000 live births remains nearly
twice the rate for non-indigenous Australians; the child mortality rate is more than
twice that for non-indigenous Australians. 143 And while the imprisonment rate of
non-indigenous adult Australians barely changed between 2008 and 2011, that for
indigenous Australians increased to over 14 times that for non-indigenous
Australians, representing just over a quarter of the adult prison population. 144

One issue that attracted short-lived attention was a 2009 complaint to the UN
Committee on the Elimination of Racial Discrimination by the Aboriginal Legal
Rights Movement concerning the significant underfunding of Aboriginal legal
aid. 14 5 The Committee wrote to the government under its urgent action procedure
on 31 May 2010, requesting detailed information addressing the issue,14 6 but the
complaint was later withdrawn and the Committee's response was merely to
"encourage" the government to increase funding.147

142 See, eg, the Prime Minister's report in February 2010: Commonwealth of Australia,
Closing the Gap: Prime Minister's Report 2010 (2010); for Productivity Commission
see the biennial reports "Overcoming Indigenous Disadvantage: Key Indicators" at
Australian Government Productivity Commission, Overcoming Indigenous
Disadvantage <http://www.pc.gov.au/gsp/reports/indigenous>; Australian Bureau of
Statistics ("ABS"): see, eg, Australian Bureau of Statistics, Year Book of Australia
(1908-) (2009-2010), "Indigenous disadvantage and selected measures of wellbeing",
308-16.

143 Steering Committee for the Review of Government Service Provision, Productivity
Commission, Overcoming Indigenous Disadvantage: Key Indicators 2011 (2011);
Australian Bureau of Statistics, The Health and Welfare of Australia's Aboriginal and
Torres Strait Islander Peoples (2011)
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4704.0Chapter811 Oct%202010>
(October 2010, updated 19 December 2011); Australian Bureau of Statistics, Mortality
(2011)
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4704.oChapter81 1 Oct%202010>;
Australian Bureau of Statistics, Mortality: Infant and Child Mortality (2011)
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4704.OChapter84ooct%202010>.
The infant mortality figures are for NSW, Queensland, SA and NT combined; the rate
for just SA and NT combined was 10 per 1,000. WA is excluded because of over-
reporting of deaths for 2007-2009: Australian Bureau of Statistics, Understanding the
Data Quality Issues (2011)
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4704.0Chapter815Oct%20201 0>.

144 Australian Bureau of Statistics, Prisoners in Australia, 2011, Imprisonment rates
(2011)
<http://www.abs.gov.au/ausstats/abs@.nsf/Products/875C813AF74635EBCA25795FO
OODB4EF?opendocument>.

145 Report of the Committee on the Elimination of Racial Discrimination on its 7 5th and
76t sessions, UN Doc A/65/18, [22].

146 Ibid.
147 Aboriginal Legal Rights Movement Inc., Annual Report 2008-2009, 7; Aboriginal

Legal Rights Movement Inc., Annual Report 2008-2009 Aboriginal Legal Rights
Movement Inc., Annual Report 2009-2010, 6, 8; Concluding Observations of the
Committee Against Racial Discrimination, UN Doc CERD/C/AUS/CO/15-17 (13
September 2010) [19].
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For the apology alone, the Rudd government deserves high praise - for its
intrinsic merit, its value as a gesture of reconciliation towards indigenous
Australians, and for the positive healing effect it had on the population. For these
reasons and notwithstanding the continuing dismal statistics on indigenous health
and life expectancy, the Rudd government's policies in this area should be
recognised as good international citizenship, moving beyond the minimum
necessary to comply with international law.

(iv) The Northern Territory Emergency Response
Another detraction from the apology, in some eyes, was the continuation of the
Howard government's Northern Territory Emergency Response. The 2007 report
"Little Children are Sacred", commissioned by the Northern Territory government,
had found that sexual abuse of children in Aboriginal communities was serious and
widespread, and due largely to the breakdown of Aboriginal culture and society and
especially to alcohol abuse. 148 Within days of the report's publication, the
Commonwealth declared the situation akin to a national emergency and announced
sweeping measures in response.14 9 In prescribed areas in the Northern Territory and
directly affecting over 45,000 Aboriginal people, the army (until October 2008) and
federal police were deployed to establish law and order, the sale of alcohol was
restricted, welfare payments were made conditional on school attendance, and up to
half of the net payments were subject to "income management", being disbursed
directly towards food, clothing and other essential needs. 150

To give effect to these measures, the Commonwealth had modified its Northern
Territory (Self-Government) Act 1978 and overridden Northern Territory
legislation, including by prohibiting a court from taking customary law or cultural
practices into consideration when considering bail applications, and had provided
for the compulsory grant to the Commonwealth of five-year leases over relevant
lands. 15 1 Most controversially, the operation of the Racial Discrimination Act was
excluded.1 52 Labor had supported the intervention but the Aboriginal community
was divided; 153 the minor parties opposed the measures, noting (as had many
others) that the government had not consulted any of the Aboriginal communities
concerned, the Northern Territory government, or the authors of the Little Children

148 Northern Territory Board of Inquiry, Report into the Protection of Aboriginal
Children from Sexual Abuse (2007).

149 John Howard and Mal Brough (Minister for Indigenous Affairs), press conference, 21
June 2007, transcript reproduced at Margo Kingston, Are Aborigines Howard's Tampa
2? (2007) <http://webdiary.com.au/cms/?q=node/1926>.

150 Northern Territory National Emergency Response Act 2007 (Cth) ("NTER Act"); new
Part 3B inserted into Social Security (Administration) Act 1999 (Cth) by Social
Security And Other Legislation Amendment (Welfare Payment Reform) Act 2007 (No
130, 2007) (Cth) sch 1, s 17.

151 Northern Territory National Emergency Response Act 2007 (Cth) ss 90, 129-31, 133-
34, pt 4.

152 Ibid. s 132 provided that all acts done under the Act were "special measures" for the
purposes of the Racial Discrimination Act 1975 (Cth) and were expressly excluded
from the operation of Part II of that Act.

153 Wayne Errington and Peter van Onselen, John Winston Howard: The Definitive
Biography (2007), 378.
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report, nor taken up any of the report's many recommendations. 154 At Australia's
first appearance before the UN Human Rights Committee after the intervention, in
March 2009, the measures were criticised as (in part) inconsistent with the ICCPR,
and in the same year the Committee on the Elimination of Racial Discrimination
raised the matter under its urgent action and early warning procedures. 155

The incoming Labor government continued the scheme but in late 2009, after
extensive consultation with indigenous communities, it introduced legislation to
reinstate the Racial Discrimination Act. 156 This somewhat assuaged the criticisms
of the UN treaty bodies, although there was domestic concern that the reforms were
tardy and insufficient, particularly in retaining the view that many aspects of the
intervention were justified as "special measures" under the Act. 157 The scheme is
due to expire in August 2012,158 although aspects of it will likely be continued in
light of not only the success of many of the measures in improving security and
welfare, but also the continuing problems being faced. 159 After further consult-

154 Senate Legal and Constitutional Affairs Committee, Parliament of Australia, Inquiry
into the Northern Territory National Emergency Response Bill 2007 and Related Bills
(2007), dissenting reports by the Australian Democrats, at 49, and the Australian
Greens, at 61; World News Australia, 'What is the Northern Territory Intervention',
SBS TV, 12 June 2009.

155 Concluding Observations of the Human Rights Committee, UN Doc
CCPR/C/AUS/CO/5 (7 May 2009) [14]; early warning and urgent action
communication dated 13 March 2009: Implementation of the International Convention
on the Elimination of All Forms of Racial Discrimination, UN Doc
CERD/C/AUS/Q/15-17 (2-27 August 2010) [2(c)]; Report of the Committee on the
Elimination of Racial Discrimination to the General Assembly on its 74 th and 75th
sessions, UN Doc A/64/18, [16]. This particular issue was not pursued at the
Committee's consideration of Australia's next periodic report in August 2010:
Summary records of the 2024th and 2025th meetings, 10 and II August 2010, UN Doc
CERD/C/SR.2025. The UN Special Rapporteur on indigenous people also concluded
that the measures were inconsistent with CERD: Report by the Special Rapporteur on
the situation of human rights and fundamental freedoms of indigenous people, UN
Doc A/HRC/15/37/Add.4, App. B. (1 June 2010).

156 Families, Housing, Community Services and Indigenous Affairs and other Legislation
Amendment (2009 Measures) Bill 2009 and Social Security and other Legislation
Amendment (Welfare Reform and Reinstatement of Racial Discrimination Act) Bill
2009, introduced 25 November 2009: Commonwealth, Parliamentary Debates, House
of Representatives, 25 November 2009, 12781, 12783 (Jenny Macklin). The Acts
came into force on 13 April 2010 and 29 June 2010 respectively.

157 See, eg, Senator Rachel Siewert, introducing the Greens' Families, Housing,
Community Services and Indigenous Affairs and Other Legislation Amendment
(Restoration of Racial Discrimination Act) Bill 2009: Commonwealth, Parliamentary
Debates, Senate, 29 October 2009, 7568 (Rachel Siewert); Australian Human Rights
Commission, 'Passage of NTER Amendments a step in the right direction' (Media
Release, 22 June 2010).

158 Northern Territory National Emergency Response Act 2007 (Cth) ss 2, 6.
159 Jenny Macklin, Minister for Families, Housing, Community Services and Indigenous

Affairs and Warren Snowdon, Minister for Indigenous Health Minister for Veterans'
Affairs Minister for Defence Science and Personnel, 'Independent NTER Evaluation
finds Aboriginal communities safer' (Media Release, 10 November 2011).
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ations in 2011, the government issued the "Stronger Futures in the Northern
Territory: Report on Consultations", canvassing options for after August 2012.160

The intervention continues to divide opinion, 16 1 thereby rendering it difficult if
not impossible to characterise it in terms of good international citizenship. In terms
of motive - improving the quality of life for many indigenous Australians - it
cannot be faulted. But while the direct inconsistency with the Convention on Racial
Discrimination has been removed, the intervention is heavily criticised by human
rights groups who view it as an unacceptable trespass on individual rights and
freedom, and lacking any effective consultation with those affected. 162

(v) Mandatory sentencing
A related issue, because of its disproportionate impact on indigenous Australians,
was the mandatory sentencing laws of Western Australia and the Northern Territory
which removed judicial discretion in sentencing by providing a fixed minimum
penalty of imprisonment or detention for certain offences. These laws were
considered unduly harsh, as when a young Aboriginal man in the Northern Territory
was sentenced, because it was his third property offence, to a year's imprisonment
for stealing a bottle of cordial and some biscuits. 163 The Northern Territory had
repealed most of these laws in 2001 but retained mandatory imprisonment for
certain violent crimes; 164 Western Australia continued to impose a minimum term
of 12 months' imprisonment (or of detention, for a child under 18 years) for "third
strike" property offences (such as burglary) of no minimum severity, as well as for
violent offences. 165

The Howard government had been criticised for not using its constitutional
powers (over external affairs and territories) to override the legislation, as indeed it
had done in the case of the Northern Territory's euthanasia laws in 1996. 166

160 Commonwealth of Australia, Stronger Futures in the Northern Territory: Report on
Consultations (2011). See also Jenny Macklin, Julia Gillard and Warren Snowden,
'Delivering a better future for Indigenous people in the Northern Territory' (Media
Release 22 June 2011); Jenny Macklin and Warren Snowden, 'Aboriginal people clear
about their priorities for building stronger futures in the Northern Territory' (Media
Release, 18 October 2011).

161 See, eg, Australian Broadcasting Corporation, Indigenous elders condemn intervention
extension (2011) <http://www.abc.net.au/news/2011-11-05/indigenous-elders-
condemn-intervention-extension/3637074>.

162 See, eg, Amnesty International, Senate must oppose deeply flawed Stronger Futures
legislation (21 March 2012).

163 Criminal Code Act Compilation Act 1913 (WA) ss 401, 297, 318; Sentencing Act
(NT) s 78BA; David Carment, 'Political Chronicles: Northern Territory January to
June 2000' (2000) 46(4) Australian Journal of Politics and History 603. The laws in
the Northern Territory were repealed in 2001 (Juvenile Justice Amendment Act (No 2)
2001 (NT), Sentencing Amendment Act (No 3) 2001 (NT)), but remained in force in
Western Australia.

164 Sentencing Act (NT) s 78BA.
165 Criminal Code Act Compilation Act 1913 (WA) ss 401, 297, 318.
166 The Rights of the Terminally Ill Act 1995 (NT) came into force on 1 July 1996 but

was effectively annulled by the Euthanasia Laws Act 1997 (Cth), introduced as a
private member's Bill by Kevin Andrews but "obviously with the Prime Minister's
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Moreover, when a private Senators' Bill that would have achieved this at least for
children was introduced, the government effectively voted against it. 167 But the
Rudd government, despite ALP opposition to mandatory sentencing,1 68 also took
no action to override the laws, and indeed appeared to defend them before UN
treaty bodies which on at least one occasion had "seriously question[ed] the
compatibility of these laws with the State party's obligations under the [Racial
Discrimination] Convention". 1 69

complete blessing and concurrence" according to the NT Chief Minister, Marshall
Perron: David Carment, 'Political Chronicles: Northern Territory July to December
1996' (1997) 43(2) Australian Journal of Politics and History 259-60. The
Commonwealth Act amended the Northern Territory (Self-Government) Act 1978
(Cth) by excising any power to make laws relating to euthanasia, and was extended to
the ACT and Norfolk Island: Euthanasia Laws Act 1997 (Cth) sch 1 (NT), 2 (ACT)
and 3 (Norfolk Island). The Senate Legal and Constitutional Affairs Committee
concluded on 13 March 2000 that mandatory sentencing breached a number of
Australia's international human rights obligations: Senate Legal and Constitutional
Affairs Committee, Parliament of Australia, Inquiry into the Human Rights
(Mandatory Sentencing ofJuvenile Offenders) Bill 1999 (2000), chaps 5 and 8.

167 The Human Rights (Mandatory Sentencing of Juvenile Offenders) Bill 1999 was
introduced into the Senate by Senators Brown, Bolkus and Greig, where it was passed;
in the House however the government moved that it be made "an order of the day for
the next sitting" which, as Leader of the Opposition Kim Beazley complained, meant
that "this bill will disappear into the archives as far as the operations of the House of
Representatives are concerned": Commonwealth of Australia Bills Digest Service,
Bills Digest, No 62 of 1999-2000: Human Rights (Mandatory Sentencing of Juvenile
Offenders) Bill 1999 (2000), 4; Commonwealth, Parliamentary Debates, House of
Representatives, 15 March 2000, 14781, 14787-90 (Kim Beazley).

168 "Labor will continue to oppose mandatory detention when applied to juvenile
offenders and to adults because it is discriminatory in practice and ineffective in
reducing crime or criminality": ALP Platform 2007, above n 92, chap 13 [124], under
the general heading "Aboriginal Peoples and Torres Strait Islanders"; ALP Platform
2004, above n 92, 121 [92]; ALP Platform 2000, above n 92, 11.5 [20] in chapter on
Community Security and Access to Justice:

20. Labor will continue to oppose mandatory detention when applied to juvenile
offenders and to adults who commit minor property offences, as it is
discriminatory in practice and ineffective in reducing crime or criminality.

169 Report of the Committee on the Elimination of Racial Discrimination, UN Doc
A/55/18 (2000) [39]; see also summary records of CERD meetings 20-21 March
2000: UN Doc CERD/C/SR.1393, UN Doc CERD/C/SR.1394 and UN Doc
CERD/C/SR.1395; Concluding Observations of the Committee on Racial
Discrimination, UN Doc CERD/C/304/Add.101 (19 April 2000); Human Rights
Committee, Replies to the List of Issues (CCPR/C/AUS/Q/5) to be Taken Up in
Connection with the Consideration of the Fifth Periodic Report of the Government of
Australia (CCPR/C/AUS/5), UN Doc CCPR/C/AUS/Q/5/Add.l (5 February 2009) 23,
where the government response included:

122. The Western Australian Government considers that mandatory sentencing
for home burglary for repeat offenders is an appropriate and proportionate
penalty for Western Australia, including the need to protect people living in their
homes and to provide them with a sense of safety and security. There are
currently no State Government proposals to amend section 401(4) of the
Criminal Code 1913 (WA);
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Although the issue was attracting much less attention and controversy by this
time, the Rudd government should be condemned for its apparent failure to take any
political or legislative steps towards removal of the laws. If allowance is made for
the brevity of the Rudd government's life and the many other issues on its agenda,
as well as the political difficulties of Commonwealth-State relations that such
legislation would inevitably engender, this inaction could perhaps be regarded as an
example of neutral, rather than poor, international citizenship.

(vi) Asylum seekers
The Rudd government's policies on the treatment of unauthorised boat arrivals1 70

were the subject of criticism from all sides of politics as being either too weak or
too harsh. Labor inherited two particularly controversial policies: mandatory
detention of "asylum seekers" (as those claiming refugee status were termed), and
offshore processing of applications for refugee status.

Mandatory detention was first introduced by the Keating administration in 1992
for all "unlawful non-citizens" until such time as they left Australia or were granted
a visa, and the grounds for review of migration decisions were thereafter
progressively narrowed. 171 The UN Human Rights Committee has on several
occasions found mandatory detention to be in breach of articles 9(1) and 9(4) of the
ICCPR on the basis that while it is not per se arbitrary to detain applicants for
asylum, and there is no rule of customary international law rendering such detention
arbitrary, nevertheless the length of the detention and lack of means of its review by
a court, as well as elements of disproportionality or unjustness, may render it
arbitrary. 172

Committee on the Rights of the Child, Fourth periodic report of States parties due in
2007 - Australia, UN Doc CRC/C/AUS/4 (14 June 2011) submitted 25 June 2009, 43
[297].

170 That is, aliens without a visa arriving in Australia by sea.
171 Migration Reform Act 1992 (Cth) ss 33, 13.
172 Human Rights Committee, Views: Communication No 560/1993, UN Doc

CCPR/C/59/D/560/1993 (30 April 1997, adopted 3 April 1997), [9.3]-[9.5] ('A v
Australia'); Human Rights Committee, Views: Communication No 930/2000, UN Doc
CCPR/C/72/D/930/2000, (16 August 2001, adopted 26 July 2001) ('Winata v
Australia'); Human Rights Committee, Views: Communication No 900/1999, UN Doc
CCPR/C/76/D/900/1999 (13 November 2002, adopted 28 October 2002) ('C v
Australia'); Human Rights Committee, Views: Communication No 930/2000, UN Doc
CCPR/C/78/D/1014/2001, (18 September 2003, adopted 6 August 2003) ('Baban et al
v Australia'); Human Rights Committee, Views: Communication No 1069/2002, UN
Doc CCPR/C/79/D/1069/2002 (29 October 2003) ('Bakhtiyari v Australia'); Human
Rights Committee, Views: Communication No 1011/2001, UN Doc
CCPR/C/81/D/1011/2001 (26 August 2004, adopted 26 July 2004) ('Madafferi v
Australia'); Human Rights Committee, Views: Communication No 1050/2002, UN
Doc CCPR/C/87/D/1050/2002 (9 August 2006, adopted II July 2006) ('D & E v
Australia'); Human Rights Committee, Views: Communication No 1324/2004, UN
Doc CCPR/C/88/D/1324/2004 (13 November 2006, adopted 31 October 2006)
('Shafiq v Australia'); Shams et al v Australia, Human Rights Committee, Views, UN
Doc CCPR/C/90/D/1255, 1256, 1259, 1260, 1266, 1268, 1270 & 1288/2004 (ll
September 2007, adopted 20 July 2007) ('Shams et al v Australia'); Human Rights
Committee, Views: Communication No 1442/2005, UN Doc CCPR/C/97/D/1442/2005
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The first of these cases was A v Australia1 73 ("A" being Chu Kheng Lim),
where in 1997 the Human Rights Committee found that the length of, and lack of
means to review, Mr A's detention contravened articles 2 and 9 of the ICCPR.174 In
December 1997 the Howard government rejected the Committee's views:

The State party indicates that it shares the Committee's concerns that prolonged or
indefinite detention is undesirable, but it does not accept the Committee's Views that
A's detention was arbitrary or that the Government had not provided sufficient
justification. As a consequence, it rejects the Committee's recommendation to pay
compensation. Moreover, the State party takes issue with the Committee's
interpretation of article 9(4) and contests that the term "lawfulness" means "lawful at
international law" or "not arbitrary"; according to the State party, "lawfulness" only
refers to domestic law. 175

This view was reiterated in later responses to similar adverse findings. 176 Of the
seven government responses submitted to the Human Rights Committee by 2005,
the Committee deemed five to be unsatisfactory. 177 The Coalition government
however maintained:

The Committee is not a court, and does not render binding decisions or judgments. It
provides views and opinions, and it is up to countries to decide whether they agree
with those views and how they will respond to them.

In its 2007 election platform, Labor had asserted that mandatory detention
should last only as long as was required for health, identity and security checks and
should not apply at all to children and family groups, who should instead be placed
under supervision within the community. 178 But despite employing more
conciliatory language, the new government made it clear that mandatory detention
would be retained as "an essential component of strong border control",179 and the

(23 November 2009, adopted 23 October 2009) ('Kwok Yin Fong v Australia'). See
also Human Rights and Equal Opportunity Commission reports nos 5 (1997), 10
(2000), 12 (2000), 13 (2001), 15 (2002), 16 (2002), 17 (2002), 18 (2002), 21 (2002),
22 (2002), 23 (2002), 24 (2002), 25 (2002), 27 (2004), 28 (2005), 35 (2006), 36
(2006), 40 (2008, but relating to events in 2005), 41 (2009, but relating to events from
2002 to 2006): <http://www.hreoc.gov.au/legal/humanrightsreports/ index.html>.

173 Av Australia, UN Doc CCPR/C/59/D/560/1993.
174 Ibid. The facts are the same as those in Chu Kheng Lim v Minister for Immigration

Local Government & Ethnic Affairs (1992) 176 CLR 1.
175 Report of the Human Rights Committee, UN Doc A/53/40, vol I (1998), [491].
176 For example Baban v Australia, UN Doc CCPR/C/78/D/1014/2001; Bakhtiyari v

Australia, UN Doc CCPR/C/79/D/1069/2002; Report of the Human Rights
Committee, UN Doc A/60/40 vol 11 (2005) annex VII, 494-96; Shafiq v Australia, UN
Doc CCPR/C/88/D/1324/2004; Report of the Human Rights Committee, UN Doc
A/62/40 vol 11 (2007), 656. The government also rejected the Committee's findings in
Coleman v Australia, UN Doc CCPR/C/87/D/l 157/2003, response summarised in
Report of the Human Rights Committee, A/62/40 vol 11 (2007), 651 and Young v
Australia, UN Doc CCPR/C/78/D/941/2000, response summarised in Report of the
Human Rights Committee, UN Doc A/60/40 vol 11 (2005), 493.

177 Report of the Human Rights Committee, UN Doc A/60/40 vol 1 (2005), 121.
178 ALP Platform 2007, above n 92, 222 [153], [154].
179 Senator the Hon C Evans, Minister for Immigration and Citizenship, 'New directions

in detention', (Speech delivered at the Australian National University, 29 July 2008).
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length of detention often exceeded two years. 180 In this respect the Rudd

government differed little from its predecessor, and adopted the same approach of

rejecting the consistent view of the Human Rights Committee and the Australian

Human Rights Commission that the detention was, in the circumstances, arbitrary
and therefore contrary to article 9(1) of the ICCPR.181

Labor had also pledged to end the so-called "Pacific Solution". 182 There were

two aspects to this policy: the excision of parts of Australia from the Australian

migration zone, and the sending of applicants for refugee status who arrived in such
excised areas to third countries such as Papua New Guinea and Nauru for

assessment of their applications. 183 The Pacific Solution had been introduced by the

Howard government in the immediate aftermath of the MV Tampa incident, 184

when "[i]n a manufactured atmosphere of panic", hastily drafted border protection

legislation was rushed into parliament "excising" Christmas Island (and Cocos

Island and Ashmore Reef) from Australia's migration zone. Subsequent regulations

added thousands of islands off the northern part of the continent to the list of

offshore excised places. 185 Under this legislative r6gime, unauthorised arrivals at an

offshore excised place have no right to apply for a visa, nor to institute legal

proceedings concerning their treatment or status, and no entitlement to permanent

residence even if determined to be refugees. 186

At the time, Labor supported the legislation, 187 but by the time of the 2007
election had reversed its position on overseas detention, citing its "huge cost to

Australian taxpayers". 188 The incoming Labor government did indeed put a swift

180 See, eg, Joint Committee on Migration, Third Report on Immigration Detention
(2009) 23, 31, 46.

181 See above n 172 and, eg, Australia's arguments in Kwok Yin Fong v Australia, UN
Doc CCPR/C/97/D/1442/2005, 9-11 [4.6]-[4.9].

182 ALP Platform 2007, above n 92, 222 [154].
183 Although the term "excision" is used in the legislation (eg, Migration Amendment

(Excision from Migration Zone) Act 2001 (Cth)), the effect of the legislation is not to
modify the migration zone but to create a new category of "unlawful non-citizen" - an
"offshore entry person" - under the Migration Act: Migration Act 1958 ss 5
(definitions of "excised offshore place" and "offshore entry person"), 14.

184 This concerned a group of asylum seekers aboard the MV Tampa, a Norwegian
container ship which in August 2001 rescued 433 mainly Afghan asylum seekers from
their sinking vessel and which was subsequently refused entry to Australian ports.
When it entered Australian territorial waters off Christmas Island, it was boarded by 45
SAS troops, who took control of the ship and prohibited it from moving other than to
leave territorial waters. Eventually New Zealand and Nauru were persuaded to take the
asylum seekers. The facts are set out in Ruddock v Vadarlis [2001] FCA 1329.

185 Migration Regulations 1994 (Cth), Reg. 5.15C (inserted by Migration Amendment
Regulations 2005 (No 6), sch 1) provides that, inter alia, all islands north of 23 degrees
south in Western Australia, 16 degrees south in the Northern Territory, and 21 degrees
south in Queensland, are excised places.

186 Migration Amendment (Excision From Migration Zone) Act 2001 (Cth); Migration
Amendment (Excision From Migration Zone) (Consequential Provisions) Act 2001
(Cth); Border Protection (Validation and Enforcement Powers) Act 2001 (Cth).

187 See, eg, Commonwealth, Parliamentary Debates, House of Representatives, 19
September 2001, 31012 (Kim Beazley), 31020 (third reading, without a vote).

188 ALP Platform 2007, above n 92, 222 [154].
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end to this practice, with the last asylum seekers leaving Nauru in February 2008
and both Nauru and Manus Island detention centres formally closing the following
month.1 89 In July 2008 the government announced a new detention policy founded
on seven key "detention values", mainly directed to ensuring that detention was a
last resort, based on the risk posed, and that children were not kept in detention
centres. 190 Draft legislation to give effect to this policy was introduced in 2009 but
was not debated, and lapsed at the end of parliament the following year, 19 1 although
some aspects of the new policy were implemented administratively.192 The excision
r6gime, however, remained intact, with unauthorised arrivals (by sea) still being
sent to Christmas Island, outside the protections of Australia's migration zone and
therefore outside the reach of judicial review. 193 The UN Human Rights Committee
welcomed the end of offshore detention but criticised the government for continuing
the excision regime and mandatory detention, and the absence of an effective
review process. 194

189 See, eg, Joint Committee on Migration, Parliament of Australia, Immigration detention
in Australia: A new beginning - Criteria for release from detention (2008), Appendix
D at 153; Department of Immigration and Citizenship, Annual Report 2007-2008
(2008), 148.

190 Chris Evans, New Directions in Detention - Restoring Integrity to Australia's
Detention System (2008) <http://www.minister.immi.gov.au/media/speeches
/2008/ce080729.htm>.

191 Parliament of Australia, Migration Amendment (Immigration Detention Reform) Bill
2009 [2010] <http://www.aph.gov.au/Parliamentary_Business/Bills Legislation/Bills

Search Results/Result?bld=s720>.
192 See, eg, Department of Immigration and Citizenship, Fact Sheet 82 - Immigration

Detention (2010) <http://www.immi.gov.au/media/fact-sheets/82detention.htm>;
Yousefi family v Commonwealth of Australia [2011] AusHRC 46, Response of
Department of Immigration and Citizenship, 55-58, [290].

193 The ALP 2007 platform stated that "[t]o further deter people smugglers, Labor will
continue the excision of Christmas Island, Cocos (Keeling) Islands and Ashmore Reef
from Australia's migration zone" (at 223, [158]) and was silent on the other excised
places; the Migration Regulations 1994 (Cth), Reg. 5.15C, remains in force. Following
the High Court's decision in Plaintiff M61/2010E v Commonwealth of Australia;
Plaintiff M69 of 2010 v Commonwealth of Australia [2010] HCA 41 (11 November
2010), judicial review of a negative assessment is now available: see, eg, Chris Bowen,
Government announces faster, fairer refugee assessment process (2011)
<http://www.minister.immi.gov.au/media/cb/201l/cbl57059.htm>.

194 The Committee stated (Concluding Observations of the Human Rights Committee, UN
Doc, CCPR/C/AUS/CO/5 (7 May 2009) [23]):

23. While noting with satisfaction the State party's commitment to use detention
in immigration detention centres only in limited circumstances and for the
shortest practicable period, the Committee remains concerned at its mandatory
use in all cases of illegal entry, the retention of the excise zone, as well as at the
non-statutory decision-making process for people who arrive by boat to the
Australian territory and are taken in Christmas Island [sic]. The Committee is
also concerned at the lack of effective review process available with respect to
detention decisions. (arts. 9 and 14)
The State party should: (a) consider abolishing the remaining elements of its
mandatory immigration detention policy; (b) implement the recommendations of
the Human Rights and Equality Commission made in its Immigration Detention
Report of 2008; (c) consider closing down the Christmas Island detention centre;
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On the positive side, the Rudd government abolished "detention debt", another
Howard government measure that rendered immigration detainees liable for the
costs associated with their detention. 195 It also abolished the system of Temporary
Protection Visas, which the previous government had introduced in 1999 when
Philip Ruddock, then Minister for Immigration, cited intelligence that up to 10,000
people were expected in further unauthorised boat arrivals. 196 Holders of such visas
were denied the right to sponsor their spouses and children to join them, or to re-
enter Australia if they left for any reason - in clear contravention of article 28 of the
Refugees Convention. 197 Some 11,000 temporary visas were issued before the
policy was revoked in August 2008, and of these visa holders nearly 10,000
subsequently received a permanent visa. 198

The Rudd government's more "fair and humane"1 99 attitude to asylum seekers
was severely tested, however, by a surge in the number of unauthorised boat arrivals
from late 2009. In 2007-2008 there had been 25 such arrivals, on 3 boats; in 2008-
2009 the number was 985 (23 boats); and in 2009-2010 the number was 5,327 (117
boats).200 The political pressure on the government became intense, and in May
2010 its response was to suspend the processing of all new asylum claims by Sri
Lankan nationals for three months and by Afghan nationals for six months, claiming
a sufficient improvement in the security situation in each country. 201 This
represented "a significant policy reversal by the government", including of its
promises to process refugee applications more quickly than the previous
government and to minimise the length of detention. 20 2 Moreover, the detention
centre on Christmas Island was now full and the government decided to reopen
several Howard-era facilities to accommodate the overflow, notably the remote

and (d) enact in legislation a comprehensive immigration framework in
compliance with the Covenant.

195 Migration Amendment (Abolishing Detention Debt) Act 2009 (Cth), commenced 18
September 2009.

196 Migration Amendment Regulations 1999 (Cth); Philip Ruddock, 'Recognising the real
challenge in refugee protection', On Line Opinion 15 December 1999; Migration
Amendment Regulations 2008 (No 5) (SLI No 168 of 2008) (Cth), commencing 9
August 2008.

197 Convention relating to the Status of Refugees (28 July 1951), [1954] ATS 5, art. 28;
William Maley, 'Refugees' in Robert Manne (ed), The Howard Years (2004) 153.

198 Jewel Topsfield, '1000 refugees celebrate dropping of temporary visa', The Age
(online) 16 May 2008 <http://www.theage.com.au/news/national/1000-refugees-
celebrate-dropping-of-temporary-visa/2008/05/15/1210765057420.html>.

199 "Fairness and humanity" featured heavily in early Rudd government pronouncements
on asylum seeker policy: see, eg, Chris Evans, Refugee Policy under the Rudd
Government - The first Year (2008) <http://www.minister.immi.gov.au/media/
speeches/2008/ce081117.htm>.

200 Department of Immigration and Citizenship, Submission to the Joint Select Committee
on Australia's Immigration Detention Network (2011) September 2011, 18.

201 Martin Griffiths, 'Issues in Australian Foreign Policy January to June 2010' (2010)
56(4) Australian Journal of Politics and History 620, 628; Chris Evans, Stephen
Smith and Brendan O'Connor, Changes to Australia's Immigration Processing System
(2010) <http://www.minister.immi.gov.au/media/media-releases/20 10/ cel 0029.htm>.

202 Griffiths, above n 201, 628; ALP Platform 2007, above n 92, 222 [153], [156].
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Curtin Air Force base in the Kimberley, in far north-western Australia. 203 The UN
High Commissioner for Refugees found these developments "deeply troubling". 204

Thus in this area the Rudd government again had a mixed record that is difficult

to summarise. But viewed objectively, the policies at best met the minimum

standard required by international law; at worst they were in apparent violation of

Australia's international obligations. In no case could it be said that they exceeded

the minimum standard so as to qualify as good international citizenship.

(vii) Anti-terrorism laws
Australia's anti-terrorism laws, and their relationship with human rights and civil

liberties, were another issue on which the Rudd government had a mixed record.

Fear of terrorism had been exacerbated by the 2004 and 2005 attacks in Madrid,
Bali and especially London, 20 5 prompting a review of Australia's counter-terrorism

laws - already strengthened in 2002 and 2003206 - and the holding of a special

meeting of the Council of Australian Governments (COAG) on counter-terrorism in

September 2005. COAG agreed on a suite of amendments to existing laws but the

resulting draft Bill went far beyond that agreement, leading the ACT Chief Minister

203 Chris Evans, Curtin to hold suspended asylum seekers (2010) <http://www.minister
.immi.gov.au/media/media-releases/2010/ceI0030.htm>; Chris Evans, Leonora site
prepares for irregular maritime arrival transfer (2010) <http://www.minister.immi.
gov.au/media/media-releases/2010/ce 10044.htm>. Others were sent to a centre in
Darwin and sites in Port Augusta, South Australia, and Leonora, a small town north of
Kalgoorlie in Western Australia: ibid. The nearest town to Curtin (Derby, pop. 4,500)
is an hour away: Andra Jackson, 'Former Curtin detainees recoil as "hell" gates
reopen', The Age, 22 April 2010; Derby Visitor Centre, Derby <http://www. derby
tourism.com.au/pages/derby>.

204 UN High Commissioner for Refugees, UNHCR disappointed at Australian decision to
reopen detention centre for asylum-seekers (2010)
<http://www.unhcr.org/print/4bcd99956.html>.

205 191 people died and 1800 were injured in the bombing, probably by al-Qaeda or a
related organisation, of three train stations in Madrid on 11 March 2004: BBC News,
2004: Many die as bombs destroy Madrid trains <http://news.bbc.co.uk/onthisday
/hi/dates/stories/march/1 1/newsid 4273000/4273817.stm>; 202 were killed (88
Australians) in Bali when two night clubs were blown up on 12 October 2002,
allegedly by Jemaah Islamiah, a group linked to al-Qaeda: BBC News, 2002: Dozens
killed in Bali nightclub explosion <http://news.bbc.co.uk/onthisday/hi/dates/ stories/
october/12/ newsid 2543000/ 2543731.stm>; 19 were killed in a restaurant bombing
in Bali on 1 October 2005, again allegedly by al-Qaeda: BBC News, 2005: Bombs rip
through Bali restaurants <http://news.bbc.co.uk/onthisday/hi/dates/stories/october/1/
newsid_4965000/4965712.stm>; and Al-Qaeda claimed responsibility for a series of
bomb attacks on London's transport network on 7 July 2005, killing 52 and injuring
700: BBC News, 2005: Bomb attacks on London <http://news.bbc.co.uk/onthisday
/hi/dates/stories/july/7/newsid 4942000/4942238.stm>.

206 See generally Jenny Hocking, 'Counter-Terrorism and the Criminalisation of Politics:
Australia's New Security Powers of Detention, Proscription and Control' (2003) 49(3)
Australian Journal of Politics and History 355; Security Legislation Amendment
(Terrorism) Act 2002 (Cth); ASIO Legislation Amendment Act 2003 (Cth). Amnesty
International expressed serious concerns at the breadth and potential for abuse of the
2002 legislation: see, eg, Amnesty International, Submission to Joint Standing
Committee on Foreign Affairs, Defence and Trade Review of Australia's Relations
with the United Nations (2002), [5.2].
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to publish the draft and several opinions from senior legal practitioners, all to the
effect that the Bill was not consistent with the COAG agreement nor, more
importantly, the ACT's Human Rights Act 2004 and the ICCPR.2 07 The proposed
measures generated immense public discussion: the Senate Committee examining
the Bill received hundreds of submissions, virtually unanimous in their opposition
to the more stringent provisions. 208 As a result of the public outcry, and in the
course of its passage through Parliament, some modifications were made, but the
Act 2 09 as passed still contained provisions:

of a kind never before contemplated by this country in peacetime. They broaden the
definition of a terrorist organisation and create new offences of sedition. In the
earliest draft, detainees were accorded no right to know the reasons for that
detention, no right to inform family of their predicament and no appeal on the merits.
Later versions of the draft softened some of these harsh provisions, though not to the
satisfaction of all critics.2 10

Of particular concern were the provisions for control orders, preventative
detention and sedition. Terrorism suspects - neither convicted nor charged - could
be subjected to control orders that restricted their movements, activities and
associations for up to 12 months, and could be renewed. 2 11 Under a preventative
detention order they could be detained without charge for up to 48 hours, allowed
virtually no outside communication, not permitted to disclose the fact of their
detention, and allowed contact with a lawyer only in the presence of a police
officer.2 12 The new provisions on sedition - an offence most thought had died from
irrelevance and desuetude - were so broad that they would criminalise most of the
works of John Pilger. 2 13 The Law Council of Australia argued that control and
preventative detention orders should not be introduced into Australian law, and that

207 The opinions were, but are no longer, available on the ACT Chief Minister's website
and at ACTHRA Project, Anti-Terrorism laws and the Human Rights Act (2010)
Australian National University <http://acthra.anu.edu.au/terrorism/index.html>; they
are summarised in ACT Chief Minister Jon Stanhope, 'Rights at Risk: My Dissent
from the Australian Anti-terror Bill' (2005) Jurist, 8 November 2005
<http://jurist.law.pitt.edu/forumy/2005/1 l/rights-at-risk-my-dissent-from.php>.

208 See, eg, Senate Legal and Constitutional Affairs Committee, Inquiry into the
Provisions of the Anti-Terrorism Bill (No. 2) 2005 (2005), [1.3], [3.33], [3.140],
[4.53], [5.14], [5.184], [5.200], [6.154], [7.60].

209 Anti-Terrorism Act (No 2) 2005 (Cth).
210 Stanhope, above n 207.
211 Anti-Terrorism Act (No 2) 2005 (Cth) sch 4.
212 Ibid. See also Report of the Special Rapporteur on the Promotion and Protection of

Human Rights while countering Terrorism, Australia: Study on Human Rights
Compliance while Countering Terrorism, UN Doc A/HRC/4/26/Add.3 (14 December
2006) [34]-[47].

213 See, eg, Bret Walker SC and Peter Roney, Memorandum of Advice to the Australian
Broadcasting Commission Re: The Anti-Terrorism Bill 2005, & the proposed
amendments to the laws of sedition (2005) <http://www.abc.net.au/mediawatch/
img/2005/ep34 /advice.pdf>. John Pilger is a controversial investigative journalist and
documentary film-maker, and persistent critic of most Western state policies: see, eg,
his website <http://www.johnpilger.com>.
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the sedition laws eroded freedom of speech; 214 submissions to the Senate
Committee and media comment were overwhelmingly of the same view. 2 15 The

Law Council and international lawyers argued that the legislation infringed
Australia's obligations under articles 9, 14, 17, 18 and 19 of the ICCPR and were
not justified as necessary for the protection of national security. 2 16

Amendments to remedy this were moved by the Democrats and Greens parties
in the Senate, but voted down by the Coalition government. 2 17 And not only by the
government: Labor supported some of these amendments, and would have preferred
the removal of the sedition provisions altogether, but:

[in]stead of opposing the bill and giving the impression that Labor has deep
philosophical differences with the government on its contents, Labor will instead
support this bill unamended, and commit to amending these provisions in
government. 2 18

This somewhat ambivalent position reflected the ALP party platform, "that the
law [should] strike[..] an appropriate balance between the protection of Australians
and the democratic freedoms and values that are part of the Australian way of
life." 2 19 It was not clear precisely what amendments Labor intended to seek in
government, but once elected the new Rudd government appeared slow to embark
on any amendments to the legislation, as the UN Human Rights Committee noted
with some dismay. 22 0 The government did not support a Greens' private members'
bill in June 2009 that would:

identify those laws and provisions that are so extreme, so repugnant, redundant or
otherwise inappropriate, that they should be abolished and don't even deserve the
dignity of being subjected to review by the long-awaited independent reviewer of
terrorism laws.22 1

214 See the Law Council's summary of the current state of Australian anti-terrorist laws
and the Council's concerns and recommendations at Law Council of Australia, Anti-
Terror Laws (2012) <http://www.lawcouncil.asn.au/programs/criminal-law-human-
rights/anti-terror/anti-terror home.cfm>.

215 See, eg, Senate Legal and Constitutional Affairs Committee, Inquiry into the
Provisions of the Anti-Terrorism Bill (No 2) 2005 (2005) [3.33] and Appendix 1 (with
copies of all submissions at <http://www.aph.gov.au/Parliamentary_Business
/Committees/Senate Committees?url=legconctte/completed-inquiries/2004-07/
terrorism/submissions/sublist.htm>; Commonwealth of Australia Bills Digest Service,
Bills Digest No 64 of 2005-2006: Anti-Terrorism Bill (No 2) 2005 (2005); Ann Kent,
'Australia and International Human Rights' in James Cotton and John Ravenhill (eds),
Trading on Alliance Security: Australia in World Affairs 2001-2005 (2007) 241.

216 Senate Legal and Constitutional Affairs Committee, above n 215, Submission no 140,
(Law Council of Australia, II November 2005) [146]-[166], and Submission no 188
(Sydney Centre for International and Global Law, 11 November 2005) [10]-[53].

217 See, eg, the various motions and votes at Commonwealth, Parliamentary Debates,
Senate, 6 December 2005, 97-116.

218 Commonwealth, Parliamentary Debates, Senate, 5 December 2005, 131-32 (Stephen
Conroy).

219 ALP Platform 2004, above n 92, 101, [59].
220 Concluding Observations of the Human Rights Committee, UN Doc

CCPR/C/AUS/CO/5 (7 May 2009) [1l].
221 Anti-Terrorism Laws Reform Bill 2009: Commonwealth, Parliamentary Debates,

Senate, 23 June 2009, 4019 (Scott Ludlam). The Bill was supported by, among others,
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Instead, in August 2009 a government discussion paper on the reform of

national security and counterterrorism legislation was released, together with an

exposure draft of a Bill, 222 and a National Security Legislation Amendment Bill

was introduced in March 2010, which with little amendment eventually became the

National Security Legislation Amendment Act 2010.223 Despite the unceasing

advocacy of the Law Council of Australia and others, the sedition provisions were

modified but not removed, 224 and the broad stop and search powers granted by the

2005 Act remained in place. 22 5 A greater measure of parliamentary oversight of

police powers was introduced, 226 and the appointment of an independent monitor,
whose functions would include reviewing the operation and effectiveness of all

relevant legislation, had already been promised (although no such monitor was

appointed until April 2011).227 But in many areas the existing laws were extended

the Law Council and the International Commission of Jurists Australia: Law Council,
submission to the Senate Committee on Legal and Constitutional Affairs, August
2009; ICJ Australia, submission to the Senate Committee on Legal and Constitutional
Affairs, 18 September 2009.

222 National Security Legislation Amendment Bill 2009 Exposure Draft <http://www.
ag.gov.au/Documents/SLB%20-%2ONational%20Security%20Legislation%

20
Amendment %20Bill%202009%20Exposure%2ODraft.PDF>.

223 The National Security Legislation Amendment Bill 2010, introduced on 18 March
2010, was passed by the House of Representatives but lapsed when parliament was
prorogued prior to the general election in August 2010; it was reintroduced, without
amendment, on 30 September 2010: Monica Biddington and Margaret Harrison-Smith,
Bills Digest no 21, 2010-11, 27 October 2010
<http://www.aph.gov.au/library/pubs/bd/20 10-11/11 bd02 1.pdf>.

224 Adopting the recommendations of the Australian Law Reform Commission, Fighting
Words: A Review of Sedition Laws in Australia, Report No 104 (2006) [2.74] and
[8.31], the word "sedition" was replaced with "urging violence", and an element was
introduced requiring the person urging force or violence to intend that force or
violence would occur: National Security Legislation Amendment Act 2010, sch 1, pt 1,
s 18.

225 Anti-Terrorism Act (No 2) 2005 (Cth) sch 5, s 10. Similar provisions in the UK's
Terrorism Act 2000 were found by the European Court of Human Rights to be so wide
as to give rise to a violation of the right to privacy under the European Convention on
Human Rights: Gillan and Quinton v The United Kingdom, [2010] Eur Court HR 28.

226 Such as by the creation of the Parliamentary Joint Committee on Law Enforcement (by
extending the functions of and renaming the Parliamentary Joint Committee on the
Australian Crime Commission to include oversight of the Australian Federal Police):
Discussion Paper p 323, Parliamentary Joint Committee on Law Enforcement Act
2010 (Cth).

227 Independent National Security Legislation Monitor Act 2010 (Cth), assented to 13
April 2010; Wayne Swan, 'Appointment of the Independent National Security
Legislation Monitor' (Press Release, no 036, 21 April 2011), announcing the
appointment of Bret Walker SC.

129



Australian Year Book of International Law Vol 30

or strengthened,22 8 and the overall effect of the 2010 Act was clearly not to wind
back or overhaul the 2005 measures:22 9

There was much anticipation at the introduction of this Bill during the previous
Parliament. After noticeable silence on national security legislative reform, it was
hoped that this Bill would remedy confusing or oppressive provisions in the
terrorism law landscape. However, the Bill has given only little consideration to the
issues that have been plaguing practitioners and academics for a number of years. It
contains mostly technical and procedural amendments that have long had bi-partisan
support in historical Committee reports. While it is a very detailed and highly
complex Bill in parts, it fails to touch on any reform to controversial provisions such
as the control orders regime or the terrorist organisation offences. The changes the
Bill does make will likely bring more certainty to the investigation and prosecution
of terrorism offences. 230

The net effect of the Rudd government's measures was thus to restrict rather
than enhance human rights, and to a degree inconsistent with international law. The
conclusion must therefore be that in this respect the Rudd government can only be
regarded as a poor international citizen.

(viii) East Timor
One issue not fitting neatly in the above categories, but relevant, it is submitted, to
the question of good international citizenship, is the absence of action by the Rudd
government on a permanent maritime boundary with East Timor. In 1971 and 1972
Australia and Indonesia had agreed continental shelf boundaries in the Timor and
Arafura Seas to the west and east of what was then Portuguese Timor. 23 1 In the
Timor Sea the two states had disagreed on the relevance of the Timor Trough, a
long and deep cleft in the seabed close to Timor. 232 Indonesia had argued that the
boundary should be equidistant between the two countries in accordance with the
1958 Continental Shelf Convention 2 33 as the trough was merely an incidental

228 Robert McClelland, 'National Security Legislation passes the Parliament', (Media
Release 15 November 2010). For example, the police were given new powers to enter
premises without a warrant in emergencies, the expiry period for regulations
proscribing a terrorist organisation was extended from two to three years, and the
"urging violence" offence was expanded to apply to those urging individuals as well as
groups to use force or violence: National Security Legislation Amendment Act 2010
(Cth) sch 4, sch 2 s 3, sch 1 s 35.

229 See, eg, Commonwealth, Parliamentary Debates, House of Representatives, 12
August 2009, 7603-04 (Ministerial Statement by Robert McClelland).

230 Biddington and Harrison-Smith, above n 223, 22.
231 Agreement between the Government of the Commonwealth of Australia and the

Government of the Republic of Indonesia establishing Certain Seabed Boundaries (18
May 1971), [1973] ATS 31; Agreement between the Government of the
Commonwealth of Australia and the Government of the Republic of Indonesia
establishing Certain Seabed Boundaries in the Area of the Timor and Arafura Seas,
supplementary to the Agreement of 18 May 1971 (9 October 1972), [1973] ATS 32.

232 Robert J King, The Timor Gap, 1972-2002: Submission to JSCOT Inquiry into the
Timor Sea Treaty [Report no. 49] (2002), 2-4; JSCOT is the Commonwealth
Parliament's Joint Standing Committee on Treaties.

233 Convention on the Continental Shelf (29 April 1958), [1963] ATS 12, art. 6; King,
above n 232, 2-4.
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depression in a single continental shelf.234 Australia maintained that the boundary
should follow the trough as it was the meeting point of two separate continental
shelves and the equidistance principle was therefore not applicable. 235 A
compromise was reached that placed the boundary about a third of the way down
the continental slope on the southern side of the trough - between the two states'
negotiating positions but nearer that of Australia, and geographically much closer to
Indonesia than Australia.2 36

Portugal was not included in these agreements even though they purported to
determine the terminal points of the Indonesian-Australian-Portuguese Timor
boundaries.237 In subsequent boundary negotiations with Portugal, Australia sought
to draw a straight line across the Timor Gap, between the two agreed boundaries
with Indonesia, while Portugal insisted on equidistance; the events of 1974 and
1975 in Portugal and its colony rendered further negotiations moot. 238

Thereafter, with Australia maintaining its position that the boundary should
follow the trough and Indonesia, as the new controlling power in East Timor,
reverting to its original demand for equidistance, it was agreed to leave delineation
of maritime boundaries in abeyance and instead create a joint development zone for
the exploitation of the area's oil and gas resources. 239 In modified form, these
arrangements were continued by the newly independent East Timor (and UNTAET
prior to independence), 240 with revenue from the Greater Sunrise oil and gas fields

234 There is evidence that the Indonesian position is correct and that Timor and Australia
lie on the same continental shelf: ibid 6.

235 Ibid 2-4; article 6 of the 1958 Convention (the presumption of equidistance) applies
where two adjacent or opposite states share the same continental shelf.

236 RD Lumb, 'The Delimitation of Maritime Boundaries in the Timor Sea' (1976-77) 7
Australian Year Book of International Law 72, 73-74; Lumb adds however that "the
line off West Timor could be regarded as a modified trough line rather than as a
modified median line": at 84; Vaughan Lowe, Christopher Carleton and Christopher
Ward, Legal Opinion on East Timor's Maritime Boundaries (2002), [13] (opinion of
11 April 2002 tendered to Petrotimor and submitted by Petrotimor to East Timor). See
also King, above n 232, 3-4. According to King, the reasons for Indonesia agreeing to
the compromise were a desire to demonstrate its commitment to fostering better
relations with Australia and, possibly but less likely, ignorance of the extent of the
region's hydrocarbon potential: at 6-7.

237 Ibid 8.
238 Ibid 12, 15.
239 Ibid 18-23. The arrangement was formalised in the Timor Gap Treaty: Treaty between

Australia and the Republic of Indonesia on the Zone of Cooperation in an Area
between the Indonesian Province of East Timor and Northern Australia (11 December
1989), [1991] ATS 9.

240 Following the 1999 referendum on self-determination and the UN intervention in East
Timor in 1999, the UN Transitional Authority in East Timor (UNTAET) assumed
governmental functions in East Timor in the transition to independence, pursuant to
UNSC Res 1272 (1999).
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(the largest known hydrocarbon deposit in the Joint Petroleum Development Area
("JPDA") and of which some 80% extends beyond the JPDA)24 1 being allocated
approximately 82% to Australia and 18% to East Timor.242

The negotiation of these arrangements, formalised in the Timor Sea Treaty,24 3

inevitably involved the question of maritime boundaries, and the UNTAET/East
Timorese position had been the same as that of Portugal and Indonesia before them:
equidistance. 244 The option of recourse to the ICJ was raised by East Timor as early
as 2000245 and legal opinions made available to it strongly argued not only that the
equidistance principle was the most likely outcome of any international judicial
determination of the boundary but, more significantly, that the lateral boundaries
would be moved so as to place the Greater Sunrise fields wholly within East
Timorese jurisdiction. 24 6 But any such option was removed when, just before East
Timor's independence, Australia replaced its previous submission to the jurisdiction
of the ICJ with a new declaration excluding jurisdiction in relation to (inter alia):

any dispute concerning or relating to the delimitation of maritime zones, including
the territorial sea, the exclusive economic zone and the continental shelf, or arising
out of, concerning, or relating to the exploitation of any disputed area of or adjacent
to any such maritime zone pending its delimitation. 247

A similar declaration was made in relation to the International Tribunal for the
Law of the Sea (ITLOS).24 8 Despite the apparent generality of the declarations and
denial by the government, they were interpreted as being directed at East Timor,
and they attracted much criticism for that reason. 249

241 Area A of the Timor Gap Treaty Zone of Cooperation became the JPDA under the
arrangements with East Timor: Stuart Kaye, 'Australia and East Timor during the
Howard Years: An International Law Perspective' (2008) 27 Australian Year Book of
International Law 77, 79.

242 These arrangements were formalised in the Timor Sea Treaty: Timor Sea Treaty (20
May 2002), [2003] ATS 13 arts 4, 9 and Annex E. The shares provided for in the
agreement are 79.9% to Australia and 20.1% to the JPDA (Annex E); of the latter East
Timor is entitled to 90% and Australia 10% (art. 4), resulting in an overall revenue
allocation from Greater Sunrise of 81.91% to Australia and 18.09% to East Timor.

243 Timor Sea Treaty (20 May 2002), [2003] ATS 13.
244 King, above n 232, 34.
245 Peter Galbraith, UNTAET Director of Political Affairs, 10 October 2000, quoted in

ibid 35.
246 King, above n 232, 40, 46; Kaye, above n 241, 81; Lowe et al, above n 236. Professor

Brownlie apparently was not so optimistic: Paul Cleary, Shakedown: Australia's Grab
for Timor Oil (2007) 64.

247 Declaration under the Statute of the International Court of Justice concerning
Australia's acceptance of the jurisdiction of the International Court of Justice (21
March 2002), [2002] ATS 5.

248 The exclusion from ITLOS jurisdiction is of "disputes concerning the interpretation or
application of articles 15, 74 and 83 relating to sea boundary delimitations as well as
those involving historic bays or titles": Declaration under the United Nations
Convention on the Law of the Sea concerning the application to Australia of the
dispute settlement provisions of that Convention (21 March 2002), [2002] ATS 6.

249 See, eg, Kaye, above n 241, 82-83; King, above n 232, 43; Cleary, above n 246, 61-
63; Tim Anderson, Andrew McNaughtan and Rob Wesley-Smith, NGO Letter to
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At East Timor's insistence, boundary negotiations recommenced in April 2004
and proceeded acrimoniously at times, with Australia accused of lacking good faith
and even blackmail, 250 and subject to increasingly unfavourable publicity
throughout 2004 and 2005.251 They were unsuccessful, however, and so in January
2006 a new treaty was concluded under which a 50-year moratorium was imposed
on boundary claims, and East Timor's share of upstream revenue from Greater
Sunrise was increased from around 18% to 50%.252 Ultimately, therefore, East
Timor increased the financial benefit it would receive from the Timor Sea
hydrocarbon resources, but it had forgone - at least for 50 years and until Australia
rescinded its ICJ and ITLOS declarations - its right to test, for better or worse, its
claim to ownership of a much larger proportion of those resources.

It is against this background that Labor pledged to "negotiate [the maritime
boundary] in good faith with the Government of Timor Leste, in full accordance
with international law and all its applications, including the United Nations
Convention on the Law of the Sea ... [and] ... based on the joint aspirations of both
countries." 253 Despite this being included in Labor's 2004 party platform and again
in the 2007 platform, and in Rudd's Foreign Policy Statement of October 2004, no
such negotiations took place. 254

Neither did the government take any step to revoke the exclusion of maritime
boundary claims from the jurisdiction of the ICJ. As suggested above, this
substantial modification of Australia's submission to the jurisdiction of the ICJ, and
especially its timing, reflected very poorly on the government of the day and must
be regarded as the antithesis of good international citizenship. Given the strength of
Labor's pre-election condemnation of the Howard government, the damage it had
done to Australia's previously high reputation as a good international citizen, and
the importance of restoring that reputation, the Rudd government's failure to amend
the article 36(2) declaration seems a rather glaring omission. And it lends little
credence to either the above promise to negotiate in good faith or the party's

Howard on Timor Boundary Talks (2003) <http://www.etan.org/news/2003all lltr
.htm>.

250 Ramos-Horta, quoted in Cynthia Banham, 'Blackmail claims over Timor Sea', Sydney
Morning Herald, 30 November 2004, 8.

251 For example letter from 53 members of the US Congress to Howard, 5 March 2004,
reproduced at East Timor Action Network, Congress Tells Australia to Treat East
Timor Fairly (2004) <http://www.etan.org/news/2004/03houseltr.htm#letter>; Dennis
Shanahan, 'Tough stance pushes the boundaries of goodwill with Dili', The
Australian, 28 May 2004, 13; Tom Clarke, 'The Timor Sea grab', On Line Opinion 15
February 2005.

252 Treaty between the Government of Australia and the Government of the Democratic
Republic of Timor-Leste on Certain Maritime Arrangements in the Timor Sea (12
January 2006), [2007] ATS 12 ("CMATS Treaty") arts 3, 4, 5, 12.

253 ALP Platform 2004, above n 92, 238 [41]; ALP Platform 2007, above n 92, 234 [54].
254 Kevin Rudd, The Three Pillars: Our Alliance with the US, Our Membership of the

UN, and Comprehensive Engagement with Asia (2004)
<http://parlinfo.aph.gov.au/parllnfo/download/library/partypol/ZMZD6/ upload
binary/zmzd64.pdffileType=application%2Fpdf#search=%2283T%201ibrary%/o2Ot-
z%22> [5.44].
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proclaimed "strong commitment to the peaceful resolution of disputes in accordance
with international law and justice".2 55

As will by now be evident from the above examples and analysis, the Rudd
government's record in relation to engagement with international law was uneven,
ranging from poor through to good international citizenship in different areas. In its
approach to multilateralism, however, the government's record is more positive, as
discussed in the next section.

V. The Rudd government's attitude to Multilateralism
Over the past 20 years the place of multilateralism as an Australian foreign policy
goal has varied dramatically. Where the Hawke-Keating governments had sought to
exert wider influence through multilateralism and middle-power diplomacy, the
Howard government inclined to bilateralism and reliance on the United States.256

Multilateralism was subordinated to the national interest and bilateral relationships
to further that interest, and on multilateral issues the Howard government took "a
more selective approach ... , concentrating on areas where Australia's national
interests are closely engaged." 257 In a speech in 2003 the then Foreign Minister,
Alexander Downer, indicated his government's disdain for the multilateral system:

What underpins our approach to foreign and trade policy is a determination to
advance the national interest in a pragmatic and hard headed way. We look for
outcomes not just empty form and posturing ... We can not afford to spend time and
effort on processes and institutions that are marginal to our interests ... Some
multilateral institutions will remain important to our interests. But increasingly
multilateralism is a synonym for an ineffective and unfocused policy involving
internationalism of the lowest common denominator. 258

In his maiden speech to Parliament in 1998, Rudd lamented this retreat from
"the vigorous multilateralism of [Australia's] past ... from Evatt to Evans" and
urged a return to international engagement both with multilateral institutions and
with the region.2 59 He had been a diplomat from 1981 to 1988 and in 2001 was
appointed Shadow Minister for Foreign Affairs; in that capacity he continued to

255 ALP Platform 2007, above n 92, 232 [34].
256 See, eg, David Goldsworthy, 'An Overview' in James Cotton and John Ravenhill

(eds), The National Interest in a Global Era: Australia in World Affairs 1996-2000
(2002) 10.

257 Minister for Foreign Affairs and Minister for Trade, Joint Statement on Foreign and
Trade Policy White Paper (1997) 28 August 1997; Commonwealth of Australia, In the
National Interest: Australia's Foreign and Trade Policy White Paper (1997), iii, 49;
Goldsworthy, above n 256, 12.

258 Alexander Downer, Security in an Unstable World (2003)
<http://www.foreignminister.gov.aulspeeches/2003/030626_unstableworld.html>.
Downer had made very similar comments in a speech to the National Press Club on 7
May 2002: Alexander Downer, Advancing the National Interest: Australia's Foreign
Policy Challenges (2002) <http://www.foreignminister.gov.au/speeches/2002/020507

fa whitepaper.html>. See also Marianne Hanson, 'Issues in Australian Foreign
Policy, January to June 2005' (2005) 51(4) Australian Journal of Politics and History
564, 574-77.

259 Commonwealth, Parliamentary Debates, House of Representatives, 11 November
1992, 162 (Kevin Rudd).
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urge that Australia again be a "contributor" state rather than a "problem" state, that
its foreign policy embrace both interests and values, and that it reclaim its status as
a good international citizen.260 Rudd was not alone in his advocacy: the ALP party
platform also gave prominence to multilateralism and the United Nations system in
particular, consistently nominating membership of the UN as one of the three pillars
of Labor foreign policy.26 1 And when in opposition various Labor shadow ministers
regularly condemned the Howard government for destroying Australia's reputation
as a good international citizen, and declared Labor's intention of restoring it. 262

This was put into practice as soon as Labor took office after the 2007 election
and, as discussed below, was most clearly evident in the new government's
response to climate change, its approach to the United Nations and other
multilateral institutions, and issues of disarmament. 263 DFAT's annual report for
2008-2009 is replete with references to the government's "renewed focus on
multilateralism", its "renewed emphasis on engaging the multilateral system and
seeking global solutions to global challenges", and its "commitment to revitalising
Australia's engagement with the United Nations, which lies at the core of the
multilateral system." 264

(i) Climate change
The commitment of the Rudd government, and of Rudd personally, to seeking
multilateral action in addressing climate change was evident in the attendance by

260 See, eg, Kevin Rudd, 'From Model citizen to problem state: our image goes
overboard', Sydney Morning Herald, 25 April 2002, 11; Kevin Rudd, 'Future
Directions in Labor Foreign Policy' (Speech delivered at the 2002 Australian Fabian
Society Conference, 4 May 2002); Kevin Rudd, 'The Renewal of Australian Middle
Power Diplomacy' (Speech delivered at the Sydney Institute, Melbourne, 19
September 2006); Kevin Rudd, 'Smart Power: from Baghdad to Honiara - new
directions in Australian foreign policy', The Diplomat (February/March 2007) 21.

261 Membership of the United Nations was the first of the three "fundamental pillars" of
Labor's national security policy in the 2004, 2007 and 2009 party platforms: ALP
Platform 2004, above n 92, 232 [4]; ALP Platform 2007, above n 92, 227 [1];
Australian Labor Party, National Platform and Constitution (2009) chap 10, [14].
"Multilateral diplomacy" as the best way to achieve "global economic and social
development, human rights, environmental protection and international security"
appears in the 2000 platform: ALP Platform 2000, above n 92, chap 15 [27], ALP
Platform 2004, above n 92, chap 15, 234 [21]; ALP Platform 2007, above n 92, chap
14, 231 [27] and ALP Platform 2009, at chap 10, [32].

262 See, eg, Commonwealth, Parliamentary Debates, House of Representatives, 2 October
1997, 9059 (Laurie Brereton, Shadow Minister for Foreign Affairs 1996-2001);
Commonwealth, Parliamentary Debates, House of Representatives, 26 August 1999,
9281 (Stephen Smith, Shadow Minister for Communications 1998-2001); Simon
Crean (Leader of the Opposition 2001-2003), 'Australia and Asia: New Partnerships,
New Directions' (Speech delivered at the Asia-Australia Institute, 22 April 2002);
Robert McClelland (Shadow Minister for Foreign Affairs 2006-2007), 'Time to repair
our reputation: the rise and fall of Australia as a good international citizen' (Media
Release, 14 March 2007.

263 See, eg, Andrew O'Neil, 'Regional, Alliance and Global Priorities of the Rudd-Gillard
Governments' in James Cotton and John Ravenhilll (eds), Middle Power Dreaming:
Australia in World Affairs 2005-2010, 274-75; DFAT Annual Report 2008-2009, 4.

264 DFAT Annual Report 2008-2009, 4, 116.
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Rudd and five of his Ministers at the UN Conference of Parties on Climate Change
in Bali December 2007. He also led a large delegation to the ill-fated Copenhagen
summit in December 2009, where despite the efforts of Rudd and many other heads
of government, the hoped-for successor to the Kyoto Protocol was not
forthcoming.2 65 On his return from Copenhagen Rudd was heavily criticised for the
spectacular failure of the talks, in large part because he had set such store by them
and was now seen as making a political mistake in insisting that Australia take
drastic (as some perceived) action to adopt a carbon trading scheme. 266

(ii) The United Nations
Similarly, the importance attributed to the United Nations by the Rudd government
was shown in visits to New York by the new Minister for Foreign Affairs, Stephen
Smith, and Rudd himself within weeks of the election, and most notably in the
Prime Minister's announcement of Australia's candidature for election to the
Security Council for 2013-2014 - if successful, the first such seat for Australia in
almost 30 years. 267

Under the Rudd government, Australia maintained or slightly improved its
position in the top ten donors to UN development and humanitarian organisations
such as UNICEF and the Office for the Coordination of Humanitarian Affairs, 268

and in 2010 its overall contribution to UN agencies was triple that in 2006.269 The
government entered into partnership agreements with "selected United Nations
agencies that have demonstrated they can deliver effective development and
humanitarian outcomes"; 27 0 these agreements "commit to joint efforts to accelerate

265 Andrew Charlton, 'What we learned in Copenhagen', The Monthly, 28 November
2011 <http://www.themonthly.com.au/what-we-leamed-copenhagen-andrew-charlton-
4303>.

266 O'Neil, above n 263, 286-87; Lorraine Elliott, 'Plus Ca Change? The Coalition, Labor
and the Challenges of Environmental Foreign Policy' in James Cotton and John
Ravenhill (eds), Middle Power Dreaming: Australia in World Affairs 2006-2010
(2012) 215-16; Maryanne Kelton and Richard Leaver, 'Issues in Australian Foreign
Policy July to December 2008' (2009) 55(2) Australian Journal of Politics and
History 248, 257.

267 DFAT Annual Report 2007-2008, 115-16. Both Smith and Rudd also attended the
opening of the 63r session of the General Assembly in September that year: at 116.

268 Global Policy Forum, United Nations Children's Fund (UNICEF) Top 10 Donors:
1974-2010 in $US millions and percentages (received, voluntary contributions)
<http://www.globalpolicy.org/images/pdfs/UNICEF Top_10 donors.pdf>; Global
Policy Forum, Office for the Coordination of Humanitarian Affairs (OCHA): Top 10
Donors: 2002-2010 in $ US millions and percentages (received, voluntary
contributions) <http://www.globalpolicy.org/images/pdfs/OCHATopIOCont
ributors .pdf>.

269 OECD, above n 22 using constant prices (2009 US dollars): the total was US$131.17
million, or $US$163.08 million in current prices. That in 2006 (US$43.65 million in
constant prices) was admittedly the lowest contribution for some years and the 2008
contribution was also low (US$56.99 million); however the 2010 level (US$131.17
million) was still nearly double that of 2007 (US$78.84 million), the last year of the
Howard government: ibid.

270 AusAID, Annual Report 2009-2010 <http://www.ausaid.gov.au/anrep/repl0/pdf
/anrep09-10entirereport.pdf> 124.

136



The Good International Citizenship of the Rudd Government

progress towards achieving the Millennium Development Goals" 27 1 and provide
funding certainty over the life of the agreement. That with the World Food
Programme, for example, is for four years and was the first of its kind among
donors, representing "global best practice".272 The government also maintained
Australia's record of paying its UN general and peacekeeping dues in full and
(almost) on time. 2 73

The Rudd government was a strong supporter of the emerging principle - of as
yet uncertain legal effect - of the responsibility to protect. Initially conceived as a
response to the international community's inability to prevent the atrocities in
Somalia, Rwanda and Srebrenica in the 1990s, and controversy over the legality of
humanitarian intervention, it has developed into a suggestion that the international
community will no longer tolerate, in the name of state sovereignty, a government's
gross ill-treatment of its citizens. It encompasses the duty of a state not to harm its
own citizens, the duty of the international community to assist vulnerable states so
as to prevent atrocities occurring, and the further duty of the international
community, if all else fails, to intervene. 274 The Australian Foreign Minister
announced in August 2008 the establishment of an Australian R2P Fund to support
projects or research which would contribute to "consolidation and
operationalisation of R2P".2 75

(ii) Overseas aid
Having climbed from a low of 0.25% in 2003, Australia's overseas development
assistance as a percentage of gross national income (GNI), using OECD figures,
remained at 0.32% (except for a dip to 0.29% in 2009), placing Australia at or

271 Ibid.
272 Josette Sheeran, Director of the World Food Programme, cited in ibid 125.
273 See Global Policy Forum, UN Finance Tables and Charts

<http://www.globalpolicy.org/un-finance/tables-and-charts-on-un-finance.html>; see,
eg, Global Policy Forum, Debt of 15 Largest Payers to the Peacekeeping Budget
2009
<http://www.globalpolicy.org/images/pdfs/UNFinance/2009/Debt-of 15_Largest Pa
yers_to_thePeacekeepingBudget_2009.pdf>; Global Policy Forum, Debt of 15
Largest Payers to the Peacekeeping Budget 2010
<http://www.globalpolicy.org/images/pdfs/Debt _of_15 _Largest Payers to the Peace
keepingBudget 2010.pdf>; Global Policy Forum, Regular Budget Payments of
Largest Payers: 2008 <http://www.globalpolicy.org/images/pdfs/large08.pdf>; Global
Policy Forum, Regular Budget Payments of Largest Payers: 2010
<http://www.globalpolicy.org/images/pdfs/Regular Budget Payments ofLargest Pa
yers.pdf>. In 2007-2009 Australia was the 13th largest contributor to the regular UN
budget, and the 12th largest for 2010-2011: Assessment of Member States' advances to
the Working Capital Fund for the biennium 2008-2009 and contributions to the United
Nations regular budget for 2008, UN Doc ST/ADM/SER.B/719 (24 December 2007);
Assessment of Member States' advances to the Working Capital Fund for the
biennium 2010-2011 and contributions to the United Nations regular budget for 2010,
UN Doc ST/ADM/SER.B/789 (24 December 2009).

274 See generally, eg, Gareth Evans, The Responsibility to Protect: Ending Mass Atrocity
Crimes Once and For All (2008).

275 DFAT Annual Report 2008-2009, 116 <http://www.dfat.gov.au/dept/annual_
reports/08_09/downloads/DFATARO8-09Sec2Outcomel.pdft>.
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slightly below the OECD average of 0.3-0.32% and above the G7 average of 0.25-
0.28%, but well below states such as Sweden (0.97-1.12%), Denmark (0.82-0.91%)
and Norway (0.89-1.1%).276 And at its highest, Australian aid was less than half the
UN benchmark of 0.7% - accepted by the ALP in its 2007 as the internationally
agreed target - and still short of the target set by both the Howard and Rudd
governments of 0.5% by 2015.277 Nevertheless, there was a substantial increase in
aid contributions in nominal terms, much of which was directed as mentioned to the
UN agencies working towards the Millennium Development Goals. 278

(iv) Peacekeeping
Australia also maintained its rather ordinary record in peacekeeping. As at 30 June
2007, it ranked 66th in the world with 108 Australian military and police personnel
committed to peacekeeping missions, a figure almost unchanged as at 30 June 2010
(109, ranked 62nd). 279 The total number of UN peacekeeping personnel at those
dates was some 83,000 and 100,000 respectively.

In terms of financial contribution to peacekeeping, Australia was ranked 13th (at
1.787%) in the UN scale of contributions for 2007-2009 and 1 2 th (at 1.933%) for
the period 2010-2012.280 Australia does not appear to have made any additional
payments above its assessed contribution, but it did make a modest contribution to
the UN's Peacebuilding Fund: by the end of 2010 it ranked 15th in the level of
contributions since the Fund's inception, with a total contribution of about US$4.1
million. 28 1 In the same period Sweden and Norway, each with a GNI substantially
lower than Australia's, contributed US$73 million and US$32 million respectively;
the Netherlands (a GNI similar to Australia's) US$46 million, and Canada (a GNI
1.5 times that of Australia) US$24 million. 2 82

In addition to UN peacekeeping missions, Australia had a modest number of
troops serving overseas. In 2010 Australia had some 700 military and police
personnel providing assistance in the Solomon Islands and East Timor, around
1,550 troops in Afghanistan, and a further 800 personnel countering terrorism and

276 OECD, above n 22.
277 ALP Platform 2007, above n 92, chap 14 [123].
278 Nina Markovic, Australia's Engagement with the United Nations, Parliamentary

Library Briefing Book <http://www.aph.gov.au/AboutParliament/Parliamentary
Departments/ParliamentaryLibrary/pubs/BriefingBook43p/engagementun>.

279 See the list of contributors by country at United Nations Department of Peacekeeping
Operations, Troop and police contributors archive (1990-2011)
<http://www.un.org/en/peacekeeping/resources/statistics/contributorsarchive.shtml>.

280 Implementation of General Assembly resolutions 55/235 and 55/236, Report of the
Secretary-General, UN Doc A/64/220 Annex IV.

281 United Nations Peacebuilding Fund, Contributions 2006-2012
<http://www.unpbf.org/donors/contributions/>.

282 Ibid; Implementation of General Assembly resolutions 55/235 and 55/236, Report of
the Secretary-General, UN Doc A/64/220 Annex IV. The current figures (early 2012)
are Australia US$8.3 (12 "'), Sweden US$84 million (1st), Norway 4 th with US$37
million, the Netherlands US$46 million ( 3rd), and Canada US$33 million (6th): United
Nations Peacebuilding Fund, Contributions 2006-2012
<http://www.unpbf.org/donors/contributions/>.
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piracy in the Middle East.2 83 In keeping with Labor's election promises, Australian

troops began withdrawing from Iraq in mid-2008 and all but a small training and

security contingent had left by August 2009.284

(v) Disarmament and arms control
Great emphasis was placed by the Rudd government on disarmament, and nuclear

disarmament in particular. An early initiative was the International Commission on

Nuclear Non-proliferation and Disarmament. Proposed by Rudd in June 2008 on a

visit to Tokyo, the Commission was established jointly with Japan the following

month:

to reinvigorate, at a high political level, global debate on nuclear non-proliferation
and disarmament, in the context both of the forthcoming 2010 NPT Review
Conference, and beyond. It was designed to build upon, and take further in a sharply
practical and action-oriented way, the work of distinguished earlier commissions and
panels, notably the 1996 Canberra Commission, the 1999 Tokyo Forum, the 2004
UN High-level Panel, the 2006 Blix Commission, and the 2008 Zedillo Commission
on the future of the IAEA. 285

The Australian government's response to the Commission's report of December

2009 was positive if not effusive; lauding the report as "a comprehensive, practical,
timely and influential contribution to advancing action on the challenging non-

proliferation and disarmament agenda", the response noted "much common ground"

between the report and government policy on most issues. 286 The response also

reaffirmed the government's longstanding policy of not supplying uranium to states

not party to the Non-proliferation Treaty, 287 India being the main and quite vocal

object of this policy. 288

283 See Regional Assistance Mission to Solomon Islands <www.ramsi.org>; Department
of Defence, Solomon Islands <http://www.defence.gov.au/op/solomonislands/
general.htm>; <http://www.defence.gov.au/op/eastTimor>; Department of Defence,
East Timor <http://www.defence.gov.au/op/index.htm>; Australian Peacekeeper &
Peacemaker Veterans' Association <http://www.peacekeepers.asn.au/>; Department of
Defence, Afghanistan <http://www.defence.gov.au/op/afghanistan/info/general.htm>.

284 Misha Schubert, 'Troops pull out of Iraq', The Age (online), 2 June 2008
<http://www.theage.com.au/national/troops-pull-out-of-iraq-20080601-2kjh.html>;
Australian Broadcasting Corporation, 'Date set for Australian troop withdrawal from
Iraq', AM, 12 May 2009 <http://www.abc.net.au/am/content/2008/s2567621.htm>;
ALP Platform 2007, above n 92, 264.

285 International Commission on Nuclear Non-Proliferation and Disarmament,
Eliminating Nuclear Threats: A Practical Agenda for Global Policymakers (2009),
273, available at <http://icnnd.org/Reference/reports/ent/default.htm >.

286 Minister for Foreign Affairs and Trade, 'Australian Government's response to the
International Commission on Nuclear Non-proliferation and Disarmament (ICNND)
Report' (Media Release, 3 May 2010)
<http://www.foreignminister.gov.au/releases/2010/fa-sl00503a.html> (30 June 2012).

287 Treaty on the Non-Proliferation of Nuclear Weapons (London, Moscow and
Washington, 1 July 1968), [1973] ATS 3.

288 Minister for Foreign Affairs and Trade, above n 286; and see, eg, Richard Leaver,
'Issues in Australian Foreign Policy January to June 2008' (2008) 54(4) Australian
Journal of Politics and History 597, 597-99; Kelton and Leaver, above n 266, 252-
53.
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The government won praise for its early signature of the Convention on Cluster
Munitions, 289 although ratification awaited the passing of legislation to implement
the Convention's provisions in domestic law and the relevant Bill was not
introduced until after Rudd ceased to be Prime Minister. 290 Nevertheless, it is
laudable that the government signed the Convention a matter of months after its
conclusion, and the 18 months between signature and the demise of the Rudd
government cannot be described as an undue delay in the sphere of treaty action.2 9 1

(vi) Regional engagement
Brief mention should be made of Rudd's proposal - not deftly handled and
ultimately unsuccessful - of an Asian-Pacific security community "to enhance the
positive dimensions of growing regional interconnectedness". 292 In June 2008
Rudd announced that Australia would lead such a community, apparently as "an
endeavour to create a greater profile for Australia's regional diplomacy" and to
guard against Australia's potential marginalisation from the region. 293 Some states
objected to the lack of prior consultation about the proposal and to the threat it
posed to ASEAN's leading role in the region, and the proposal was not pursued. 294

Nevertheless, it should be noted as a multilateral initiative, albeit at a regional level.

(vii) The G20
Another multilateral initiative, but this time a "foreign policy triumph" for Australia
and for Rudd personally, was the designation of the G20 as the premier forum for
managing the global financial crisis.2 95 Originally formed in 1999 in response to
the Asian financial crises and comprising finance ministers and central bank
governors, the G20 included Australia and the large developing economies of India,
China and Brazil. 296 Rudd is credited with persuading United States President Bush
that because of its wider membership, the G20 would be better placed than the G7
(G8 including Russia) to deal with a truly global problem, and thereby gained for

289 Convention on Cluster Munitions (30 May 2008), [2008] ATNIF 24.
290 The Criminal Code Amendment (Cluster Munitions Prohibition) Bill 2010 was

introduced into the House of Representatives on 27 October 2010 and passed on 18
November 2010, but as at June 2012 was still before the Senate: Australian Parliament
House, Criminal Code Amendment (Cluster Munitions Prohibition) Bill 2010
<http://www.aph.gov.au/Parliamentary_Business/Bills Legislation/Bills_SearchResu
Its/Result?bld=r4487>.

291 Australia signed the Convention on 3 December 2008; Rudd lost office on 24 June
2010.

292 Kevin Rudd, 'It's time to build an Asia Pacific Community' (Speech delivered at the
Asia Society AustralAsia Centre, Sydney, 4 June 2008) <http://www.iseas.edu.sg/
aseanstudiescentre/ascdf3 Rudd addressasiasociety 040608.pdf>; excerpts referred to
by Stephen Smith in Commonwealth, Parliamentary Debates, House of Represent-
atives, 16 March 2010, 2691.

293 O'Neil, above n 263, 276.
294 Ibid 276-77.
295 John Ravenhill, 'Back from the Brink: Australia and the Global Economy 2006-2010'

in James Cotton and John Ravenhill (eds), Middle Power Dreaming: Australia in
World Affairs 2006-2010 (2012) 38-39.

296 Ibid 38.
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Australia "a voice at the top table, after years of smarting at its exclusion from the
G-7".297

(viii) "Good International Citizenship" rhetoric
As mentioned, the phrase "good international citizen" and its variants appeared in
Labor party speeches and media releases regularly when in opposition - particularly
by shadow ministers such as Stephen Smith and Robert McClelland. 298 This
continued after Labor won government, again principally from Smith and
McClelland, 2 99 but its appearance in government and ALP documents has been
sporadic. After the 2007 election there was no reversion in the Department of
Foreign Affairs and Trade's annual reports to the Evans era terminology, when the
Department's Mission Statement had included as one of its goals "to advance
Australia's standing as a good international citizen". 300 Nor was there any mention
of good international citizenship in the entry for "International Relations", prepared
by DFAT and AusAID, in the post-2007 Year Books of Australia, in contrast to
those of the early 1990s. 30 1 The phrase did appear however in the context of
Australia's aid programme, the title of the Ministerial statement accompanying the
budget papers for overseas aid in both 2009 and 2010 being "Australia's
International Development Assistance Program: A Good International Citizen". 302

The 2009 Ministerial statement began with the words "Australia prides itself on
being a good international citizen", and contained several other references to
Australia's reputation as a good international citizen. 303 That for 2010 contained

297 Ibid 38-39.
298 See above n 262.
299 A speech by Smith in August 2008 contained a whole section on good international

citizenship: Stephen Smith, 'A New Era of Engagement with the World' (2008) 20(3)
The Sydney Papers 174, 183.

300 In its annual report for the last full year of the Keating Labor government, 1994-95
(and indeed in earlier reports), the Department of Foreign Affairs and Trade had stated
as its aim "to win a future for Australia in the world", and listed as one of its goals "to
advance Australia's standing as a good international citizen": Department of Foreign
Affairs and Trade, Annual Report 1994-95 (1995) at Department of Foreign Affairs
and Trade, Mission Statement (1995) <http://www.dfat.gov.au/dept/annual reports/
94 95/introduction.html#P241 _45656>; the same wording appeared in the
Department's Corporate Plan for 1994 to 1996, contained in its 1993-94 Annual
Report: Department of Foreign Affairs and Trade, Mission Statement (1994)
<http://www.dfat.gov.auldept/annual reports/93_94/index.html> at "Major Manage-
ment Matters".

301 See, eg, Australian Bureau of Statistics, Year Book ofAustralia (1908-) 1994, 99.
302 Minister for Foreign Affairs and Parliamentary Secretary for International

Development Assistance, Ministerial Statements 12 May 2009
<http://cache.treasury.gov.au/budget/2009- 10/content/ministerial statements/ausaid/
download/ms ausaid.pdf> and 11 May 2010
<http://cache.treasury.gov.au/budget/2010-11 /content/ministerial statements/ausaid/
download/ms-ausaid.pdf>.

303 Minister for Foreign Affairs and Parliamentary Secretary for International Develop-
ment Assistance, Ministerial Statement 12 May 2009, above n 302, iii, 1, 9.
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only one other such mention, and the 2011 statement none at all. 304 The ALP
platform has undergone a similar change: the 2009 ALP platform was the first since
2000 to contain no reference at all to good international citizenship, while the term
has resurfaced in the 2011 platform. 30 5 Rudd himself was not a profuse user of the
term when Prime Minister, but came to include it in many speeches as Minister for
Foreign Affairs.306

As explained further below, the Rudd government deserves recognition for the
reintroduction of such good international citizenship rhetoric.

VI. Conclusions
Labor came to power in 2007 promising to restore Australia's reputation as a good
international citizen. A major difficulty in trying to determine whether it has
succeeded is that reputation is by definition subjective; any attempt to measure a
state's reputation at any given time would be an impossible task for many reasons,
one being that strictly it would entail questioning and receiving responses from a
representative sample of the world's population. Limiting the survey to recorded
instances of international praise or criticism, itself still an enormous task, would not
necessarily give an accurate picture of how other countries and their peoples see
Australia. It is for this reason that this article looks at the other side of good
international citizenship, that is, at the conduct giving rise to the reputation rather
than the reputation itself.

Having thus recast the enquiry to focus on conduct - the good international
citizenship attributes discussed above - it is possible to identify policies and
practices of the Rudd government that are both positive and negative in terms of the
suggested international lawyer's definition of good international citizenship.

304 Minister for Foreign Affairs and Parliamentary Secretary for International
Development Assistance, Ministerial Statement 11 May 2010, above n 302, iii; there
was also one reference to Australia being a "responsible international citizen": ibid 60;
Minister for Foreign Affairs, Ministerial Statement 10 May 2011, <http://cache.
treasury.gov.au/budget/2011-12/content/download/ms ausaid. pdfv=1>.

305 ALP Platform 2000, above n 92, chap 11-4 [21]; reference to "good global citizen" at
15-32; ALP Platform 2004, above n 92, chap 1, 11, [22] and chap 7, 128; ALP
Platform 2007, above n 92, chap 5, 56 [96] and chap 13, 221 [150]; cf ALP Platform
2009, above n 261; ALP Platform 2011, 70, [234], [230]
<http://www.alp.org.aulgetattachment/fdffe386-48e4-4ead-be88-d099e884bc54/our-
platform! >.

306 Two of the few examples of Rudd referring to good international citizenship while in
opposition are Kevin Rudd, 'Future Directions in Labor Foreign Policy', above n 260
and Rudd, The Three Pillars: Our Alliance with the US, Our Membership of the UN,
and Comprehensive Engagement with Asia, above n 254, 7. Examples since losing the
Prime Ministership include Kevin Rudd, 'The Future of the Australian Foreign
Service' (Speech delivered at the 75th Anniversary of the Establishment of the Modem
Department of Foreign Affairs and Trade, Canberra, 18 November 2010)
<http://www.foreignminister.gov.au/speeches/2010/krsp_ 1011 18.html>; Kevin Rudd,
'China and the world - The third way' (Speech delivered at the Caixin Summit,
Beijing, 5 November 2010) <http://www.foreignminister.gov.au/speeches/2010/kr_
sp 10 1105.html>; Commonwealth, Parliamentary Debates, House of Representatives,
23 November 2011, 13640.
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On the positive side is its treaty participation rate. The Rudd government's
record in relation to human rights treaties was objectively very good, and excellent
in comparison to the Howard government's antipathy to such instruments as the
Optional Protocol to CEDAW. Alexander Downer famously once suggested that
Australian women had no need of the protocol:

We have our own system here in this democracy where people can express their
views, they can complain and where our laws have been broken, there are legal
remedies. And we regard our own national processes as entirely adequate. 307

Its record in environmental treaties is equally praiseworthy, if for its quality
rather than its quantity, because of the outstanding significance of the Kyoto
Protocol and the signal its overdue ratification sent to the international community
about Australia's re-engagement with multilateralism. Similarly, in the disarmament
field, its treaty participation could not be bettered.

As to other aspects of engagement with international law, the Rudd government
restored Australia's relationship with the UN human rights bodies, improved the
punctuality of its reports, 308 and issued an open invitation for inspection by UN
rapporteurs and experts. And the removal of most Commonwealth legislative
provisions discriminating against same-sex couples was another instance of
strengthening the protection of human rights and giving particular effect to the non-
discrimination provisions of international instruments such as the ICCPR. 309

The apology to the Stolen Generations, while perhaps appearing to have no
direct link to international law, is closely connected with the issue of racial
discrimination and was regarded as an appropriate - if only partial - remedy for
past wrongs. 310 Again, the contrast between on the one hand the apparent
intransigence of the Howard government on indigenous issues and on the other, the
vigour with which the apology was drafted and made, and the manner of its making,
together with the embrace of the Declaration on the Rights of Indigenous Peoples,
reflected extremely well on the new Labor government.

307 Australian Broadcasting Corporation, 'Government calls for UN overhaul', 7.30
Report, 29 August 2000.

308 For example, Australia's fourth periodic report under the ICCPR was due in
November 1996 and received by the Human Rights Committee in August 1999; the
fifth was due in July 2005 and received in August 2007; additional information sought
by the Committee was due in April 2010 and received in December 2010; the pattern
is similar for CAT, CEDAW and CROC: see tables of reporting history compiled by
Prof Anne Bayefsky at Bayefsky.com, Reporting History: Australia
<http://www.bayefsky.com/docs.php/area/rephistory/state/9>.

309 See, eg, Commonwealth, Parliamentary Debates, House of Representatives, 4
September 2008, 7148 (Robert McClelland); Mary Anne Neilsen, Kirsty Magarey and
Elibritt Karlsen, the Bills Digest for the Same-Sex Relationships (Equal Treatment in
Commonwealth Laws - General Law Reform) Bill 2008, Bills Digest no. 44 2008-09,
14 October 2008, 29-30.

310 See, eg, Human Rights and Equal Opportunity Commission, Bringing them Home:
Report of the National Inquiry into the Separation of Aboriginal and Torres Strait
Islander Children from Their Families (1997), Appendix 9, Recommendation 5a;
Concluding Observations by the Committee on the Elimination of Racial
Discrimination: Australia, UN Doc CERD/C/304/Add. 101 (19 April 2000) [13].

143



Australian Year Book ofInternational Law Vol 30

Positive aspects of the Rudd government's policies on asylum seekers included
the release of children from detention centres, the formal abandonment of offshore
detention under the "Pacific Solution", and the abolition of detention debt and
Temporary Protection Visas. And finally, the step it took in the ICJ towards
bringing an end to whaling, consistently with Labor's party platforms since 2004,
was widely welcomed. By its very nature, the claim seeks to enforce and uphold
international law.

Labor's support for multilateralism was demonstrated in its pursuit of a
multilateral solution to the impact of climate change from Bali to Copenhagen.
Rudd's close personal involvement in efforts to reach a consensus brought him
acknowledgement from other world leaders as "a key intellectual leader on climate
change". 3 11 The ultimate failure to reach that consensus should not detract from the
merits of Rudd's efforts at the time. Similarly, the short-lived proposal for an Asian-
Pacific security community deserves mention as an Australian multilateral initiative.

The reinstatement of membership of the United Nations as one of the three
pillars of Australian foreign policy, in the Labor tradition, illustrated the importance
attached to multilateral institutions by the Rudd government, and this was
reinforced by the decision to seek a seat for Australia on the Security Council in
2013-2014. The fundamental change in attitude to the United Nations from the
Howard government to Labor was also evident in the many speeches and statements
of senior ministers, and of Rudd himself, on the need to re-engage with the UN and
multilateralism generally. As was noted in relation to Rudd's visit to the UN in
2008, "[i]n New York, ... the return of multilateralism to the vocabulary of
Australian diplomacy drew warm applause". 3 12 On a practical level, Australia's
contributions to peacekeeping operations and overseas aid continued to be
respectable, but more noteworthy were the moves in the field of disarmament and
arms control, with the establishment of the high-powered Commission on Nuclear
Non-proliferation and Disarmament.

Applying the analysis set out at the beginning of this article, these policies and
actions qualify as good international citizenship activities for the Rudd government.
There were a number of countervailing factors, many of them consisting of inaction
in remedying past government failures such as not withdrawing treaty reservations,
not legislating to implement comprehensive human rights protections, and not
negotiating a maritime boundary with East Timor. To these could be added the
failure to take advantage of the external affairs power to override State legislation
that was inconsistent with Australia's international obligations - a step that,
however meritorious, would be fraught with political difficulties - and not only the
failure to repeal but the strengthening of many counter-terrorist measures that
seriously impinge on individual freedoms. Finally there was the continuation of
mandatory immigration detention, which was widely condemned in domestic and
international human rights bodies but which the Rudd government, like its
predecessor, insisted was not contrary to international law. These latter measures in
particular do not sit easily with the notion of engagement with international law, but

311 O'Neil, above n 263, 286.
312 Leaver, above n 288, 605.
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it is submitted that overall, the positive aspects probably outweigh the negative
aspects of the Rudd government's relationship with international law.

The assessment is much easier in relation to multilateralism. Labor, and Rudd
personally, put support for multilateralism high on Australia's foreign policy
agenda. Above all, the Rudd government deserves credit for reintroducing the term,
and concept of, good international citizenship. And this should not be dismissed as

empty rhetoric. Gareth Evans. when Foreign Minister, urged Australia to be a good
international citizen both for reasons of "enlightened self-interest" and to achieve
"purposes beyond ourselves". In contrast, the Howard government scorned such
"grand constructs", 3 13 "posturing" 3 14 and "words and meaningless gestures", 3 15

preferring "hard-headed" realism. 3 16 But, it is submitted, language and presentation
are vitally important in influencing the mood and opinions of the community.
Labor's advocacy of good international citizenship in the 2 1st century may not
match that of Evans in passion, and it has tended to emphasise the benefits to
Australia rather than to other states or the international community as a whole, but
nevertheless it stands as yet another contrast to the previous government.

For its vigorous re-engagement with multilateralism alone, Australia under the
Rudd government deserves recognition as a good international citizen.

313 Commonwealth of Australia, above n 257, iii.
314 The Howard Government Election 2004 Policy, Securing Australia's Interests,

<http://parlinfo.aph.gov.au/parlnfo/download/library/partypol/6EE6/uploadbinary/
6E0E6.pdf;fileType=application%2Fpdf#search=%22securing%20australia's%

2 0intere
sts%22>, 3.

315 Ibid 31.
316 Ibid.
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Climate Change, Displacement and International
Law: Between Crisis and Ambiguity

Fanny Thornton*

I. Introduction

The possibility of large-scale displacement resulting from anthropogenic climate

change has been the subject of considerable media, policy and academic attention.I

The prospect of mass displacement, climate change refugees and so-called sinking

islands both excites the public and intellectual imagination and creates a sense of

looming crisis. Apocalyptic visions of a billion displaced persons by mid-century 2

sometimes compete for attention with suggestions of entire nations drowned3 and a

world in which the form and meaning of states are altered. 4 An exhibition at the

Museum of London in 2010 - Postcards from the Future - envisioned a climate

change-affected capital city with colossal refugee camps surrounding Buckingham

Palace and rice paddies at Parliament Square. 5 Although those suggesting such

spectacles may themselves admit that they are based on little more than 'heroic

extrapolation', 6 they continue to be persistently and often purposely enlisted,

PhD candidate at the ANU College of Law, Australian National University.
Media: see, eg, Emma Brindal, 'Climate Change Refugees the Forgotten People', The
Age (online), 18 June 2008 <http://www.theage.com.au/opinion/climate-change-
refugees-the-forgotten-people-20080617-2s5b.html>; Policy: see, eg, Bob Sercombe
and Anthony Albanese, Our Drowning Neighbours: Labor's Policy Discussion Paper
on Climate Change in the Pacific (2006) <http://<www.Bobsercombe
.id.au/uploads/OurDrowningNeighbours.pdf>; Academic: see, eg, Norman Meyers,
'Environmental Refugees in a Globally Warmed World' (1993) 43 Bioscience 72.

2 Rachel Baird et al, Human Tide: The Real Migration Crisis (Christian Aid, 2007) 6.
3 See, eg, Lilian Yamamoto and Miguel Esteban, 'Atoll Island States and Climate

Change: Sovereignty Implications' (Working Paper No 166, United Nations
University - Institute of Advanced Studies, 2011); David Wroe, 'Call for Action on
"Drowning" Islands"', The Age (online), 5 January 2006 <http://www.theage.
com.au/news/national/labor-calls-for-action-on-drowning-islands/

2006/01/04/
1136050495632.html>. Note also that in Al Gore's 2006 documentary An
Inconvenient Truth the island nation of Tuvalu is already uninhabitable and its
population dispersed.

4 See Maxine Burkett, 'The Nation Ex-Situ: On Climate Change, Deterritorialized
Nationhood and the Post-Climate Era' (2011) 2 Climate Law 345.

5 See George Marshall, 'Fantasy Images of Climate Migration Will Fuel Existing
Prejudices', The Guardian (online), 27 October 2010 <http://www.guardian.co.uk/
environment/cif-green/20 I 0/oct/27/london-futures-climate-change-exhibition>.

6 See Norman Myers, cited in Oliver Brown, 'The Numbers Game' (2008) 31 Forced
Migration Review 8, 8.
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especially to highlight the potentially dire consequences of inaction on climate
change.7

Rejecting spectacle-driven accounts of mass displacement forced by climate
change are those who caution that such representations, whether emanating from the
academic or public realm, are the result of 'simplistic generalizations rather than
solid empirical research'. 8 Situating the possibility of climate change-driven
displacement within a larger body of work on environmental migration and
displacement, they highlight the multi-causality and complexities inherent in both,
arguing that environmental and climatic factors inevitably combine with other
factors which encourage, but also prevent, people movement. Climate change
displacement, accordingly, is a far more ambiguous and uncertain prospect than
crisis-based narratives usually account for.

Academically, the battle line between crisis- and ambiguity-focused accounts of
environmentally-induced displacement is principally contested between,
respectively, environmentalists and social scientists. The former use their arguments
as a platform to argue for reform, for example of prevailing modes of production
allegedly causing climate change and with it displacement, whilst the latter are
anxious that reform could include that of international protection regimes, which is
undesirable or unnecessary. International lawyers have at times been drawn to both
sides of the argument. On the crisis-side, arguments focus on how ill-equipped the
current international regime is to deal with potential mass migration or displacement
generated by climatic or environmental change, therefore requiring fundamental
restructuring. 9 More nuanced have been legal and policy approaches which
articulate the need for responses that account for the ambiguous causes and multi-
varied patterns of movement, or the multiple needs of those displaced, without
necessarily calling for drastic reform. 10 Nevertheless, and as this article will argue,
international law scholarship has not always fully explored the ramifications which
emanate for the discipline from oscillation between crisis and ambiguity.

This article will outline briefly the rise of competing accounts of migration or
displacement generated by climatic or environmental change, focusing on how the
phenomenon has been constructed in rapid succession both in terms of crisis and
ambiguity.1 1 It will then chart the international law discourse has responded to, and

7 See Carol Farbotko, 'Wishful Sinking: Disappearing Islands, Climate Refugees and
Cosmopolitan Experimentation' (2010) 51 Asia Pacific Viewpoint 47.

8 William B Wood, 'Ecomigration: Linkages Between Environmental Change and
Migration' in Aristide R Zollberg and Peter Benda (eds), Global Migrants, Global
Refugees: Problems and Solutions (Berghahn Books, 2001) 45.

9 See, eg, Frank Biermann and Ingrid Boas, 'Preparing for a Warmer World: Towards a
Global Governance System to Protect Climate Refugees' (Working Paper No 33,
Global Governance Project, 2007).

10 See, eg, Jane McAdam, 'Swimming Against the Tide: Why a Climate Change
Displacement Treaty is not the Answer' (2011) 23 International Journal of Refugee
Law 2.

1 Fuller accounts of this are provided in Frangois Gemenne, 'How They Became the
Human Face of Climate Change: Research and Policy Interactions in the Birth of the
"Environmental Migration" Concept' in Etienne Piguet, Antoine P coud and Paul de
Guchteneire (eds), Migration and Climate Change (Cambridge University Press,
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engaged with, this duality, before further exploring ramifications for legal
developments emanating from both crisis- and ambiguity-based constructions of
international phenomena.

II. Climate Change Displacement: Between Crisis and Ambiguity

(a) Crisis
The two prevailing discourses concerning environmentally-induced migration - one
deterministic and emphasising crisis, the other exploring inherent ambiguities -
crystallised early. Also variously described as the maximalist versus minimalist and
alarmist versus sceptic schools, Astri Suhrke noted as early as 1993 that:

[w]hile the literature on environmental change and population movement is quite
limited, two different and opposing perspectives can be discerned. One - which I
call the minimalist view - sees environmental change as a contextual variable that
can contribute to migration, but warns that we lack sufficient knowledge about the
process to draw firm conclusions. The other perspective sets out a maximalist view,
arguing that environmental degradation has already displaced millions of people, and
more displacement is on the way.12

Distinctly neo-Malthusian, on the alarmist side the debate at its height was
focused in particular on forecasts of apparently ever-increasing streams of displaced
persons. 13 Particularly in the years leading up to the much-anticipated climate
change summit in Copenhagen in 2009, ever more staggering predictions of mass
displacement emerged. In 2005, the Director of the Institute for Environment and
Human Security at the United Nations University in Bonn (UNU-EHS) predicted
that 50 million people would be displaced as early as 2010.14 A few years before,
an early proponent of the 'numbers game', 15 Norman Myers, had predicted that 200
million people would be overtaken by sea level rise, coastal flooding and altered
rainfall patterns by 2050.16 Finally, most apocalyptically, a Christian Aid report in
2007 suggested that nearly a billion people could be permanently displaced by
environment-related factors, including 250 million by climate-related slow-onset
events such as droughts, floods and famines, as well as a further 50 million by
rapid-onset natural disasters. 17

2011) 225 and James Morrissey, 'Environmental Change and Forced Migration: A
State of the Art Review' (Background Paper, Refugee Studies Centre, University of
Oxford, 2009).

12 Astri Suhrke, Pressure Points: Environmental Degradation, Migration and Conflict
(American Academy of Arts and Sciences, 1991) 4.

13 See on this also Frangois Gemenne, 'Why the Numbers Don't Add Up: A Review of
Estimates and Predictions of People Displaced by Environmental Changes' (2011) 21S
Global Environmental Change 41.

14 UNU-EHS, As Ranks of "Environmental Refugees" Swell Worldwide, Calls Grow for
Better Definition, Recognition, Support (ll October 2005), 1
< http://www.ehs.unu.edu/file/get/3916>.

15 A term coined by Oliver Brown in Myers and Brown, above n 6.
16 Norman Myers, 'Environmental Refugees: A Growing Phenomenon of the 21s

Century' (2002) 357 Philosophical Transactions of the Royal Society ofLondon 167.
17 Baird et al., above n 2.
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A seemingly bizarre competition had culminated in who would dare propose the
highest number of those displaced by the effects of climatic change; barely
disguised was an assumption that the bigger the numbers the more the attention
would be on the issue. Using numerical information to frame phenomena of global
policy importance is not new, of course. Sally Engle Merry, in describing the turn to
indicators in the global human rights arena, holds that '[n]umbers have become the
bedrock of systematic knowledge because they seem free of interpretation, as
neutral and descriptive.' 18 Packaging the really rather complex climate change
displacement phenomenon into easily digestible numbers therefore seemed to give
the issue an aura of objective truth, a useful way to satisfy an appetite, especially of
the media, for accessibility, visibility and immediacy.

Further attention was guaranteed by tying the numbers game intimately to a
securitisation of the discourse, which equated large numbers of displaced persons
with localised conflict and international crisis. Thomas Homer-Dixon, for example,
warned in 1991 that 'waves of environmental' refugees [would] spill across borders
with destabilizing effects on the recipient's domestic order and on international
stability'. 19 More apocalyptically again, a 2003 report commissioned by the US
Department of Defence presented a grim future of warring states, massive social
disturbances and mass migration.20 Tying climate change displacement to the war
on terror, a later report by retired, formerly high-ranking US military officers
argued that 'climate change will provide the conditions that will extend the war on
terror' and that '[m]ore poverty, more forced migrations, higher unemployment[;]
those conditions are ripe for extremists and terrorists'. 21 Exaggeration and
embellishment are an integral part of such constructions:

Rather than predicting how climate change will happen, our intent is to dramatize
the impact climate change could have on society... [O]ur aim is to further the
strategic conversation rather than to accurately forecast what is likely to happen with
a high degree of certainty. 22

This approach has been the recipient of significant criticism from those who are
concerned that securitisation and crisis-talk opens the possibility that victims are
turned into perpetrators and that the use of force is a legitimate response to
displacement, allowing militaries and private defence contractors to benefit from
the plight of those ill-affected by climate change. 23

18 Sally Engle Merry, 'Measuring the World: Indicators, Human Rights, and Global
Governance' (2011) 52 Current Anthropology 83, 89.

19 Thomas F Homer Dixon, 'On the Threshold: Environmental Changes as Causes of
Acute Conflict' (1991) 16 International Security 76.

20 Peter Schwartz and Doug Randall, 'An Abrupt Climate Change Scenario and its
Implications for United States National Security' (Report, Global Business Network,
2003).

21 Adm T Joseph Lopez, quoted in CNA Corporation, National Security and the Threat
of Climate Change (2007), 17 <http:/securityandclimate.cna.org/report>.

22 Schwartz and Randall, above n 20, 7.
23 See, eg, Betsy Hartman, 'Rethinking Climate Refugees and Climate Conflict: Rhetoric,

Reality and the Politics of Policy Discourse' (2010) 22 Journal of International
Development 233; Lorraine Elliott, 'Climate Migration and Climate Migrants: What
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(b) Ambiguity
Sceptics, minimalists or those interested in environmental displacement's inherent

ambiguities may well have felt vindicated when UNEP was forced to remove its

prediction of 50 million displaced by climate change by 2010 from one of its

websites, when this figure failed to substantiate. 24 It certainly did not stop the media

and blogosphere from accusing the UN of 'disappearing' 50 million 'climate

refugees' 25 and encouraging those eager to sustain a culture of doubt surrounding

anthropogenic climate change, 26 those claiming the jury is still out.

However, condemnation of alarmist approaches to environmentally motivated or

induced migration and displacement did not emerge so much out of the ideological

battles imbuing climate change per se. Rather, prominent sceptics 27 warned against

the speculative nature of maximalist perspectives and argued that models used to

generate flow estimates struggled to isolate particular causes of displacement or

migration, especially in areas facing simultaneously issues of poverty, conflict, as

well as environmental challenges. Sceptics therefore grounded their challenge

methodologically, arguing that the relationship between climatic change,

environmental degradation and people movement is far more ambiguous than

maximalists had considered. Richard Black, specifically, argued that 'linkages

between environmental change, conflict and refugees remain to be proven'. 28

Suhrke added that environmental degradation is at best only ever a 'proximate cause

Threats, Whose Security?' in Jane McAdam (ed), Climate Change and Displacement:
Multidisciplinary Perspectives (Hart Publishing, 2010) 175.

24 UNEP was forced to remove the figures and accompanying map from its website,
which now offers only the following explanation: 'GRID-Arendal offered a map for
everybody to download and further use on Environmentally Induced Migration ("Fifty
million climate refugees by 2010") at this web address. This graphic was originally
produced for the Environmental Atlas of the newspaper Le Monde diplomatique. We
have decided to withdraw the product and accompanying text. It follows some media
reports suggesting the findings presented were those of UNEP and the UN which they
are not. We hope this clarifies the situation.' See UNEP/GRID-Arendal,
Environmentally Induced Migration Map - Clarification (2011) <http://www.grida.
no/general/4700.aspx>. It may be worth noting, however, that in 2010, 42 million
people were displaced by natural hazards (this includes those displaced by geophysical
events), a significant rise from 17 million just the year before; see Foresight,
'Migration and Global Environmental Change: Final Project Report' (Report, The
Government Office for Science, London, 2011) 9.

25 See, eg, Axel Bojanowski, 'UN Embarrassed by Forecast on Climate Refugees', Der
Spiegel (online), 18 April 2011 <http://www.spiegel.de/international/world/0,I51 8 ,7 5
7713,00.html>.

26 See, eg, James Hoggan, Climate Cover-Up: The Crusade to Deny Global Warming
(Greystone Books, 2009).

27 See, eg, Stephen Castles, 'Environmental Change and Forced Migration: Making
Sense of the Debate' (New Issues in Refugee Research Working Paper No 70, United
Nations High Commissioner for Refugees, 2002); Richard Black, 'Environmental
Refugees: Myth or Reality' (New Issues in Refugee Research Working Paper No 34,
United Nations High Commissioner for Refugees, 2001); Gaim Kibreab,
'Environmental Causes and Impact of Refugee Movements: A Critique of the Current
Debate' (1997) 21(1) Disasters 20.

28 Black, above n 27.
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of migration'. 29 Gaim Kibreab reversed the causal chains that emanate from the
alarmist discourse when he argued that rather than migration and displacement
leading to insecurity, it is insecurity and human vulnerability which influences the
likelihood of people movement. 30 Crisis, then, is not what occurs at the point of
movement but imbues the conditions that precede it.

Methodological challenges to crisis-based narratives of environmental migration
or displacement were quickly coupled with questions regarding the thinly-veiled
motivations underpinning such accounts. Black, for example, asks 'in whose
interest it is that environment degradation should be seen as a possible cause of
mass displacement?' 31 He notes that the concept has its origins with
environmentalists clearly more eager to raise attention about issues of
environmental degradation and the ill-effects of climate change than immigration
and asylum.3 2 The consequence, however, is potentially undesirable attention from
those working in the latter policy area. As the London-based Information Centre
About Asylum and Refugees has highlighted: 'The aquatic imagery of floods and
tidal waves [often evoked] is reminiscent of bygone headlines in sections of the UK
press warning of floods of asylum seekers or a tidal wave of Poles.' 3 3 Such imagery
is then easily used to justify and devise ever more restrictive asylum regimes. 34

Bhupinder Chimni provides a compelling reason why: he articulates a concept he
calls the 'myth of difference', a post-Cold War tendency, largely emanating from
the Global North, which emphasises that the world's persecuted and displaced are
increasingly moving for no good reason, abusing hospitality and, importantly in the
context of this article, in numbers that are too large. 35 The myth is then invoked to
justify the imposition of non-entree regimes and other restrictive practices
concerning displaced persons and other migrants by western governments. The fact
that it is factually wrong in light of historical migration flows seems irrelevant:

Popular European belief seems to be based on the conviction that the present rate of
intercontinental movements of immigrants is unprecedented in history. This is
completely wrong. Taking a 200-year perspective from 1800 to 2000, by far the peak
of migration was reached during the years 1845-1924, when 50 million people,
mainly Europeans, moved to the Western Hemisphere at a time when world
population counted only somewhat more than one billion. The total number of
Africans or Asians who moved (or were moved as seven million slaves) to other
continents during 1500-1960 is estimated at only 15 million [...] Europe's role as a
major sending partner compared with other continents was maintained up to the

29 Suhrke, above n 12.
30 Kibreab, above n 27; Gaim Kibreab, 'Migration, Environment and Refugeehood' in

Basia Zaba and John Clarke (eds), Environment and Population Change (International
Union for the Scientific Study of Population, 1994).

31 Richard Black, Refugees, Environment and Development (Addison Wesley Longman,
1998) 1.

32 Ibid.
33 Information Centre About Asylum and Refugees, Climate Change Refugees? (15 May

2007) <www.icar.org.uk/?lid=8733>.
34 See, eg, Kibreab, above nn 27, 30; Gemenne, above n 11.
35 B S Chimni, 'The Geopolitics of Refugee Studies: A View from the South' (1998) 11

Journal ofRefugee Studies 350, esp 355ff.
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1970s... Thus it is only in the last [...] decades that the OECD region as a whole has
started to experience net immigration and each of the non-OECD regions net
emigration. 36

Alarmist embellishments of flows of migrants or asylum seekers generated by
changing climatic conditions directly feeds into the myth by inciting visions of
millions of the displaced potentially arriving at the doorstep of 'desirable', wealthy
nations, even though evidence suggests that any movement would more likely be
internal or regional. 37 The intention is usually to remind governments in affluent
nations of the correlation between their own policies and the detrimental
consequences elsewhere. The intention may even be to suggest that inaction on
climate change will engender responsibility for significant flows of displaced
persons. More likely, however, inciting visions of floods of arrivals will feed into
increasingly systematic attempts to keep undesirable 'others' away from Western
borders, 38 and the kind of inaction and lack of cooperation that would create
diminished opportunities for mobility for those impacted by climate change.
Ultimately, the question may be whether it is worthwhile and just to sacrifice one
cause (asylum and immigration advocacy) to aid another (environmental
advocacy).39

III. International Law: Between Crisis and Ambiguity
The international legal discourse has not escaped the tension emanating from non-
legal debates. Concurrent with the rise of crisis-based accounts of migration or
displacement in response to climatic and environmental change was a marked rise in
analysis that portrayed an international legal order potentially in crisis in the face of
such movement of people. Authors were quick to point out that neither refugee, nor
asylum or statelessness regimes would apply,40 or only minimally so, to those who
might have to move in response to deteriorating livelihoods and welfare resulting
from changing climatic or environmental conditions. Calls for regime reform soon
followed, which mostly culminated in proposals for a new treaty or protocol that
would address specifically so-called 'environmental refugees', or their inclusion
under the Refugee Convention. 4 1

36 Jonas Widgren, 'International Migration and Regional Stability' (1990) 66
International Affairs 749, 752 quoted in Chimni, above n 35.

37 See, eg, UNFCCC, 'Climate Change, Migration and Displacement: Who Will Be
Affected?' (Working Paper submitted by the Informal Group on
Migration/Displacement and Climate Change of the IASC, 31 October 2008), 1
<http://unfccc.int/resource/docs/2008/smsn/igo/022.pdf>.

38 Adam Roberts, 'More Refugees, Less Asylum' (1998) 11 Journal of Refugee Studies
375.

39 This dynamic is explored on a larger scale in Mark Dowie, Conservation Refugees:
The Hundred-Year Conflict Between Global Conservation and Native Peoples (MIT
Press, 2009).

40 See, eg, Aurelie Lopez, 'The Protection of Environmentally-Displaced Persons in
International Law' (2007) 37 Environmental Law 365.

41 See, eg, Bonny Docherty and Tyler Giannini, 'Confronting a Rising Tide: A Proposal
for a Convention on Climate Change Refugees' (2009) 33 Harvard Environmental
Law Review 349; Draft Convention on the International Status of Environmentally-
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A new generation of legal and policy scholarship has questioned the likelihood
or utility of new or revised treaty instruments and with it a protection-based
approach. 42 Relying in part on the more nuanced approach emanating from the
social science debates on environmental migration, such scholars indicate that given
environmental migration's multi-causality and inherent complexities, likely
movement patterns, as well as the needs of those affected, a multi-pronged approach
that could rely on, and advocate the strengthening or expansion of, a variety of
(usually soft law) instruments or other (usually non-binding) pathways already
available to the international community would usefully address many gaps. This
has included arguments supporting the utility of human rights-type instruments such
as the Guiding Principles on Internal Displacement, 43 as well as disaster relief
pathways that would assist at least with temporary relocation following rapid onset
events as envisioned by the Hyogo Framework for Action, 44 and development
pathways by which foreign aid and development assistance could improve adaptive
capacity to the effects of climate change in affected communities and nations,
thereby preventing displacement where possible or facilitating and managing it
when it is not.4 5

The debate, in other words, is focused on whether the correct international legal
response to migration and displacement emanating from climatic and environmental
change could or should be fairly deterministic, bold and substantial or less robust
but better able to take account of the many ambiguities, complexities and
uncertainties involved. What is sometimes missing from this debate, however, is a
more internally focused dialogue that engages also with how international law itself
constructs and engages with both ambiguity and crisis, determinism and uncertainty,
and how this in turn enables or hinders the extent to which it is relevant in
responding to displacement in the climate change context.

Displaced Persons (CRIDEAU and CRDP, Faculty of Law and Economic Science,
University of Limoges) in (2008) 4 Revue Europdene de Droit de l'Environment 375.

42 See, eg, Jane McAdam, 'Refusing Refuge in the Pacific: (De)Constructing Climate-
Induced Displacement in International Law' in Piguet, P coud and Guchteneire, above
n 11; McAdam, above n 10.

43 Francis M Deng, 'Guiding Principles on Internal Displacement' (1999) 33
International Migration Review 484.

44 Hyogo Framework for Action 2005 - 2015: Building the Resilience of Nations and
Communities to Disaster (Extract from the Final Report of the Word Conference on
Disaster Risk Reduction), UN Doc A/CONF.206/6 (16 March 2005).

45 See, eg, Walter Kllin, 'Conceptualising Climate-Induced Displacement' in McAdam,
above n 23, 81; Michelle Leighton, 'Climate Change and Migration: Key Issues for
Legal Protection of Migrants and Displaced Persons' (German Marshall Fund of the
United States, 2010); Koko Warner, 'Migration and Displacement in the Context of
Adaptation to Climate Change: Developments in the UNFCCC Climate Negotiations
and Potential for Future Action' (Foresight, 2011).
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(a) Ambiguity
Following early suggestions, often driven by (international) environmental
lawyers, 46 for some kind of status for, or recognition of, so-called 'environmental
refugees', international refugee lawyers soon agreed that the refugee designation
was ill-suited because it implied causality which was unlikely to have occurred in
the case of those who had moved in connection with climatic or environmental
change. 47 And indeed, the widely-cited definition of who amounts to a refugee
under international law holds that the term should apply only to any person who:

[...] owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside
the country of his nationality and is unable or, owing to such fear, unwilling to avail
himself of the protection of that country; or who, not having a nationality and being
outside the country of his former habitual residence as a result of such events, is
unable or, owing to such fear, is unwilling to return to it. 48

Clearly, this does impose several characteristics that a refugee must possess
before he or she is recognisable as such under international law - crossing a border,
persecution, for one of the reasons enumerated, etc. - which is not usually or
necessarily the case with the environmentally-displaced. But to insist that the
problem is purely one of positive law is to insist also that the refugee is reduced to a
legal construction. This assumes that the 'refugee' can simply be recognised as
what he or she is (or is not), which denies the ambiguities and arbitrariness that
underpins the framing of the 'legal' refugee in the first place and the bureaucratic
priorities this serves. 4 9 Definitions, like identities, are constructions and invariably,
often purposely, exclude, as well as include. The Convention definition leads to an
inevitable 'reduction of refugee identities'50 by attaining its clarity through the
suppression of other possible refugee claims that may fall outside this definition, of
which the environmentally-displaced form just one of many possible categories. It
includes in 'the inner circle of certified sufferers' 5 1 some, but not others.

Of course, the list of 'others' is long. Why should it not also include those
subjected to poverty and state fragility as generated by the global economic order?
Is it morally supportable that we single out some but not others for inclusion in new

46 See, eg. Gregory S McCue, 'Environmental Refugees: Applying International
Environmental Law to Involuntary Migration' (1993) 6 Georgetown International
Environmental Law Review 151.

47 See, eg, Jane McAdam, 'The Normative Framework of Climate Change-Related
Displacement' (Paper presented at the event 'Addressing the Legal Gaps in Climate
Change Migration, Displacement and Resettlement: From Sinking Islands to Flooded
Deltas', The Brookings Institution, 3 April 2012) 1.

48 Convention Relating to the Status of Refugees, opened for signature 28 July 1951, 189
UNTS 150 (entered into force 22 April 1954) art 1(A)2.

49 Regarding bureaucratic priorities, see Roger Zetter, 'Labelling Refugees: Forming and
Transforming a Bureaucratic Identity' (1991) 4 Journal of Refugee Studies 39.

50 Patricia Tuit, False Images: The Law's Construction of the Refugee (Pluto Press,
1996) 14.

51 Rob Nixon, Slow Violence and the Environmentalism of the Poor (Harvard University
Press, 2011) 47.
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or revised protection regimes? 52 Likely not. But exclusion has also meant
conceptualisation of the environmentally-displaced within a profusion of alternative
designations, proposed by jurists, activists and international organizations alike. 53

The 'environmental refugee' or 'climate refugee' is joined by the 'environmental
migrant', 'climate exile' and the 'eco migrant'. The 'migrant' label, in particular,
has many proponents. For example, the International Organization for Migration
holds that those compelled to move in response to climatic change are
'environmental migrants', when:

... persons or groups of persons who, for reasons of sudden or progressive changes
in the environment that adversely affect their lives or living conditions, are obliged
to have to leave their habitual home, or choose to do so, either temporarily or
permanently, and who move either within their territory or abroad. 54

Commendably, this manages to articulate many of the complexities evolving
around the movement of people in the face of climatic and environmental change by
framing the phenomenon along a time-space continuum and permitting
consideration of a complex array of drivers. However, it is also surprising for the
ambiguity it creates about other issues of causality. As Anthony Oliver-Smith has
pointed out, such conceptualisations usually tend 'to suggest that nature is at fault,
when in fact humans are deeply implicated in the environmental changes that make
life impossible in certain circumstances.' 55 They suggest that there is no
'persecutor', no man-made 'force', with nature the only entity responsible for
dislocation.

This is not to say that those potentially affected desire to be recognised as
refugees instead, especially because of widespread awareness of both the stigma
and ill-treatment often involved in the refugee experience. 56 However, insisting that
they are anything but refugees also feeds into what Roger Zetter has described as an
ongoing 'deliberately transformative process to create far less preferential
categories' 57 of protection. Filling a bureaucratic and political need to differentially
label those migrating for increasingly complex reasons has, in other words, led to a
plethora of descriptors that 'institutionalize and differentiate categories of eligibility

52 See Jane McAdam, above n 10. Arguing for the more inclusive designation of survival
migrant, Alexander Betts has persuasively argued in favour of protection of all who
have left their country of origin due to an existential threat for which there is no
domestic remedy; eg, in Alexander Betts, 'Survival Migration: A New Protection
Framework' (2010) 16 Global Governance 361.

53 See Olivia Dun and Francois Gemenne, 'Defining Environmental Migration: Why it
Matters so Much, Why it is Controversial and Some Practical Processes Which May
Help Move it Forward' (2008) 6 REVUE Asylon(s) 1.

54 International Organization for Migration, Migration, Climate Change and the
Environment: Definitional Issues <http://www.iom.int/jahia/Jahia/definitional-issues>.

55 Anthony Oliver-Smith, cited in Stefan Lovgren, Climate Change Creating Millions of
"Eco Refugees ", UN Warns (18 November 2005) National Geographic News
<http://news.nationalgeographic.com/news/2005/11/1118_051118_disaster refugee.ht
ml>.

56 See, eg, McAdam, above n 47, 1.
57 Roger Zetter, 'More Labels, Fewer Refugees: Remaking the Refugee Label in an Era

of Globalization' (2007) 20 Journal ofRefugee Studies 172, 182.
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and entitlements', 58 and which largely serves the exclusionary practices of states.
Although it is true to say that the legal category 'refugee' has limited content, to
insist that the environmentally-displaced cannot fit this designation, that they are
something else instead, may also condemn them to be conceptualised within an
array of other, more pejorative labels often associated with the 'illegal' or 'bogus'
migrant (as opposed, for example, to the 'genuine' refugee) now so pernicious in
political discourse, especially in many affluent countries.59

(b) Crisis
Giorgio Agamben has insisted that it is the refugee who reveals the circumstances
of growing sections of humankind. 60 It is also undeniable that the refugee is
frequently colonised to highlight climate change's potentially dire consequences -
often in the form of images of the nearly-drowned islander fleeing to the safety of
metropolitan neighbours. 61 As commentators have persistently pointed out,
however, such spectacle-focused representations are misleading, 62 suggesting
instead that the phenomenon would be framed more realistically within the context
of the growing body of those moving within the confines of the nation or their local
region (and not across borders) 63 or even within the context of what Rob Nixon has
called 'displacement without movement', affecting individuals or communities that
refuse to, or cannot, move at all but become stranded in places becoming
increasingly devoid of the characteristics that once made them habitable.64 Those
moving (or 'stuck'), in other words, will belong to what Patricia Tuit calls the
"'excess" of the refugee definition', 65 a more 'elusive, intractable and amorphous
"bulk"'.66

Being elusive and amorphous, however, raises obstacles regarding international
attention and response. Several authors have pointed out international law and
policy's tendency to be overwhelmingly responsive only to crisis, 6 7 or ruptive,

58 Ibid 180.
59 See Catherine Dauvergne, 'Making People "Illegal"', in Peter Fitzpatrick and Patricia

Tuit (eds), Critical Beings: Law, Nation and the Global Subject (Ashgate, 2004) 83.
60 Giorgio Agamben, Notes on Politics: Means Without End (Minnesota Press, 2000) 20.
61 See Farbotko, above n 7.
62 And, as Carol Farbotko points out, are disparaging and denying agency. See ibid.
63 See UNFCCC, above n 37. Note that UNHCR has also for some years now included

significantly larger numbers of IDPs (internally displaced persons) than refugees
(cross-border) figures in its list of total population of concern to the organisation. In
2010, for example, it included 10.55 million refugees but 14.7 million IDPs in its
statistics; see United Nations High Commissioner for Refugees, UNHCR Statistical
Yearbook 2010: Trends in Displacement, Protection and Solutions (2011) 6.

64 Nixon, above n 51, 19; see also Foresight, above n 24, on 'trapped populations'.
65 Patricia Tuit, 'Refugees, Nations, Laws and the Territorialization of Violence' in

Fitzpatrick and Tuit, above n 59, 37, 51.
66 Ibid.
67 Hilary Charlesworth, 'International Law: A Discipline of Crisis' (2002) 65 Modern

Law Review 377.
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decisive events or instances. 6 8 Fleur Johns et al. argue that it is among events -
spectacular, acute moments - that international lawyers usually prospect for
certain possibilities of international law. 69 Martti Koskenniemi shows how
highlighting such instances 'appeals to the imagination and a sense of (informal)
justice', and stipulates 'that the routine of patterned choices ought not to be applied
now'. 7 0 Emphasising the special character of phenomena is therefore often critical
to break through barriers of disinterest and condemnation to the realm of the
unremarkable. The nearly-drowned islander is consequently the bearer of much
greater representational potential than the person who may simply move from one
village to the next, or village to town, in response to nearly imperceptible climatic
and environmental change. The person who will not or cannot move in the face of
climatic change, though he or she faces diminished prospects of well-being and
prosperity, may equally be so spectacle-deficient as arguably not to warrant any
attention or a response at all.

Global warming may, of course, contribute to turning 'inhabitants' into
'uninhabitants' in breathtaking fashion. For example, increases in tropical cyclone
occurrence or intensity could have devastating effects on low-lying coastal areas
and human settlements located there, 7 1 rendering them instantly uninhabitable, at
least for the short-term. Although there is a lack of binding normative frameworks
to respond to such events, they may well trigger immediate humanitarian concern
and emergency assistance to protect and shelter those affected. Although this, in the
words of Chimni, may 'legitimise a range of dubious practices' which 'establish and
sustain global relations of domination', 72 it may also bring relief to the plight of
those affected, at least in the short-term. 73 But what about other calamities? How is
international concern triggered for the person whose life is becoming incrementally
and imperceptibly more difficult, whose circumstances are marred by a slow loss of
economic and livelihood security? How can the international legal order be relevant
in light of a violence that dispenses its devastation slowly and steadily in discreet
fashion? Nixon has called this the 'elusive violence of delayed effects', 74 a
violence that occurs gradually and out of sight, a violence of delayed destruction
that is dispersed across time and space, an attritional violence that is typically not
viewed as violence at all' 7 5 and which is therefore difficult to source, oppose or
reverse. 76 Also drawing attention to human-made menaces that are nearly invisible

68 Fleur Johns, Richard Joyce and Sundhya Pahuja, 'Introduction' in Fleur Johns,
Richard Joyce and Sundhya Pahuja (eds), Events: The Force of International Law
(Routledge, 2010) 1.

69 Ibid 2.
70 Martti Koskenniemi, 'Foreword' in ibid xvii, xix.
71 See, eg, Thomas R Knutson et al, 'Tropical Cyclones and Climate Change' (2010) 3

Nature Geoscience 157; Yamamoto and Esteban, above n 3, 18.
72 B S Chimni, 'Globalisation, Humanitarianism and the Erosion of Refugee Protection'

(Working Paper No 3, Refugee Studies Centre, University of Oxford, 2000) 3.
73 Much less attention is paid to the long-term needs of those impacted or displaced by

natural disasters; see Gemenne, above n 11, 245.
74 Nixon, above n 51, 3.
75 Ibid 2.
76 Ibid 7.
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and dispersed, Rachel Carson similarly called it 'a shadow that is no less ominous
because it is formless and obscure.' 77 Both point out that such menaces usually
preclude the pursuit ofjustice, redress or restitution. 78

What we seemingly cannot demand of the international (legal) order, then, is
that it can encapsulate also crises that do not erupt into instant, sensational
visibility. Crisis is not that which is silent, or nearly so, or unspectacular. It is not
what affects the everyday. 79 Crisis is noisy, explosive, singular and ostensibly
obvious. It is what can command a response - though it rarely permits pause to ask
breathlessly 'how did we actually get here?' For the international law discourse on
climate change migration and displacement this raises difficult tactical challenges:
there have been many good reasons to contest overly deterministic, crisis-focused
portrayals of, and responses to, climate change-driven people movement. But the
stakes are also high as the discourse veers towards portrayal of such movement as
uncertain, indistinct and sometimes invisible, something which may 'slowly
disappear as part of the background so that we can no longer distinguish anything
remarkable in it'. 8 0 The effect this produces is that we conceive of it as 'business as
usual', demanding a response no more than 'business as usual' and thereby
condemnation to an international law and policy arena marred by indifference,
uncertainty or unenforceability.

IV. Conclusion
Portrayals of climate change-driven migration or displacement have not been
'neutral'. They have oscillated between deterministic, crisis-driven accounts and
more nuanced narratives highlighting inherent ambiguities. One position seeks to
make the phenomenon stick out, thereby drawing attention to it, including from
those that should act on climate change. The other hesitates to attribute something
particularly singular to it and accuses those making a spectacle out of it of caring
little about those actually affected. Legal debates have not been disinterested in this
duality and have oscillated between proposals for big, bold, new, singular and
allegedly unlikely responses and an array of options both arguably more politically
palatable and more responsive to varied or uncertain causes and patterns of
movement and the needs of those affected. It is important to remember, however,
also that it is not only the inherent ambiguities of movement which preclude a
bolder response but also the ambiguities purposely built into international
protection regimes, which seemingly arbitrarily condemns some but not others to
less certain and resolute attention, assistance or protection. Equally, although crisis-
talk may well encourage an 'international law world' prone to support muscular,
militant response, 8 1 crisis is also where that world pays attention and not to the
nearly inaudible hum of indistinct, ambiguous, illusive, non-ruptive instances. The

77 Rachel Carson, Silent Spring (Houghton Miffin, 1962, rep 1992) 238.
78 See also John Galtung, who first elaborated the concept of structural violence in John

Galtung, Peace: Research, Education, Action (Ejlers, 1975).
79 Charlesworth, above n 67.
80 Koskenniemi, above n 70.
81 Charlesworth, above n 67.
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challenge for international lawyers may be how to discourage the former but
overcome the latter.



Sharing Evidence across Borders: the Human
Rights Challenge

Kate Westmoreland*

I. Introduction
Since the pivotal European Court of Human Rights decision in Soering,l a state
cannot ignore the human rights consequences that might befall an individual whom
it extradites. There has been a growing recognition of the obligations under
international human rights law that an extraditing state owes to an extraditee.
However, extradition is only one aspect of the web of international legal
cooperation that states use to investigate, prosecute and punish criminals whose
activities extend beyond national borders.

Before a state requests an individual's extradition, it may have already worked
closely with a number of states to gather evidence about the alleged offence through
mutual legal assistance and direct cooperation between law enforcement agencies.
This sharing of information across international borders can have a significant
impact on individuals' rights and freedoms; without their knowledge, their property
could be searched, witnesses summoned to give evidence and email account details
exchanged in order to build briefs of evidence against them. In many cases, this is a
legitimate way of ensuring that offenders are not able to avoid prosecution by
crossing international borders. However, in some cases, this evidence can be used
to expose an individual to a range of human rights abuses, including an unfair trial,
the imposition of the death penalty or torture.

Traditionally, the sharing of evidence through either mutual legal assistance
(MLA) or law enforcement cooperation has not been seen as governed by specific
international human rights law obligations. However, the intrusive nature of this
area and its increasing prevalence suggest that there may be attempts to expand the
application of international human rights law obligations to cover mutual legal
assistance and law enforcement cooperation. As one commentator has stated:

It takes no great prescience to predict that at some point in the future there could be
a Soering-type case where an adjudicative body will be asked to pronounce on
whether the provision of mutual legal assistance for an investigation in some State
will violate the requested State's human rights obligations. 2

* Kate Westmoreland is an Australian Government lawyer specialising in transnational
crime law and policy and has also worked with the International Labour Organization
on related issues. The views expressed are offered in the author's personal capacity
and do not necessarily reflect those of the Australian Government.
Soering v United Kingdom (1989) 161 Eur Court HR (ser A) ('Soering').

2 Robert J Currie, 'Human Rights and International Mutual Legal Assistance: Resolving
the Tension' (2000) 11 Criminal Law Forum 143, 149.
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Indeed, the United Nations (UN) Human Rights Committee has shown an interest in
mutual legal assistance by including recommendations about MLA in their
concluding observations on Australia.3

The use of MLA and law enforcement cooperation has become increasingly
important for states as criminal activities become increasingly global. The growing
enthusiasm for these investigative and prosecutorial techniques can be seen in the
fact that modern treaties on transnational and international crime include provisions
on MLA and law enforcement cooperation.4 However, this increased enthusiasm for
MLA and law enforcement cooperation has not necessarily been matched by an
increased vigilance in the regulation of the way in which these tools can have an
impact on human rights. For this reason, it may seem logical to argue that there are
human rights obligations in the international human rights treaty framework that
should apply to MLA and law enforcement cooperation.

However, before adopting such an interpretation of international human rights
law, it is important to consider whether there really is a lacuna in the current human
rights protections and, if so, whether international human rights law is the
appropriate vehicle for improving the protections. This paper outlines the legal
framework of bilateral and multilateral instruments on criminal law in which MLA
and law enforcement cooperation are conducted and the human rights protections
that are already incorporated in the framework. 5 It then analyses the legal
arguments that could be made in favour of applying certain international human
rights law obligations to MLA and law enforcement cooperation to assess whether
this is a legally sound and desirable course to pursue. The paper focuses on treaty-
derived international human rights law obligations on civil and political rights,
particularly the International Covenant on Civil and Political Rights6 and the UN
Convention against Torture. 7 The discussion will centre on fundamental human
rights that have been recognised as attracting states' obligations not to extradite an
individual: the right to life; the prohibition on torture; and the prohibition on cruel,
inhuman or degrading treatment or punishment.8

II. What Are Mutual Legal Assistance and Law Enforcement
Cooperation?

(a) Mutual legal assistance
Mutual legal assistance is the formal government-to-government process of sharing
evidence about criminal investigations or prosecutions between states. The types of

3 Human Rights Committee, Concluding Observations of the Human Rights Committee:
Australia, 9 5th sess, UN Doc CCPR/C/AUS/CO/5 (7 May 2009) [20].

4 For detailed discussion, see the sections below on human rights protections under the
MLA and law enforcement criminal law framework.

5 This framework shall be referred to as the 'international criminal law' framework.
6 International Covenant on Civil and Political Rights, opened for signature 16

December 1966, 999 UNTS 171 (entered into force 23 March 1976) ('ICCPR').
7 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment, opened for signature 10 December 1984, 1465 UNTS 85 (entered into
force 26 June 1987) ('Convention against Torture').

8 This is discussed further below.

162



Sharing Evidence across Borders

assistance that can be provided through MLA include: service of documents; search
and seizure; restraint and confiscation of proceeds of crime; provision of telephone
intercept material; and the facilitation of taking of evidence from witnesses. 9
Depending on the nature of the assistance sought and the domestic laws of the
relevant states, some MLA requests may require judicial authorisation and others
may be able to be executed through administrative and law enforcement channels.

Mutual legal assistance developed as an adjunct to extradition, with the first
MLA provisions being found within treaties on extradition. 10 Mutual legal
assistance as a standalone concept is a comparatively recent development in
international criminal law, and the European Convention on Mutual Assistance in
Criminal Matters of 195911 is the first multilateral treaty on the subject.12 Some
states require the existence of a treaty before they are able to make or receive MLA
requests, whereas others (such as Australia) do not require a treaty and can rely
solely on provisions in domestic law. 13 In any event, many states have negotiated
bilateral MLA treaties and numerous multilateral treaties on transnational crime
include provisions on MLA. 14 The MLA process is therefore governed by a
combination of domestic law and bilateral and multilateral treaties on international
crime.

As a legal process, MLA is not well understood beyond the comparatively small
number of practitioners who work in the area, almost all of whom work for
government. As McClean explains, mutual legal assistance 'lies rather forlornly in a
no man's land between private international law on the one hand and criminal
procedure on the other. 15 As MLA is often conducted during the course of an
investigation and can contain sensitive information, the existence of requests is
frequently kept confidential. 16 It is therefore not surprising that MLA has not
received a great deal of attention in the international human rights law area.

(b) Law enforcement cooperation
Law enforcement cooperation refers to the sharing of information directly between
law enforcement agencies, such as police, customs authorities or financial
intelligence units. Unlike MLA, it does not necessarily involve a formal
government-to-government request and is generally not governed by international
treaties. Instead, law enforcement cooperation occurs through a variety of

9 Model Treaty on Mutual Assistance in Criminal Matters, GA Res 45/117, UN GAOR,
4 5th sess, 68 th plen mtg, UN Doc A/RES/45/l 17 (14 December 1990) annex ('Model
Treaty on Mutual Assistance in Criminal Matters') art 1(2).

10 David McClean, International Co-operation in Civil and Criminal Matters (Oxford
University Press, 2002) 161.

11 European Convention on Mutual Assistance in Criminal Matters, opened for signature
20 April 1959, 472 UNTS 185 (entered into force 12 June 1962) ('European
Convention on Mutual Assistance').

12 McClean, above n 10, 161.
13 See, eg, Mutual Assistance in Criminal Matters Act 1987 (Cth) s 7.
14 See detailed discussion below on multilateral arrangements on MLA.
15 McClean, above n 10, 153.
16 See, eg, Model Treaty on Mutual Assistance in Criminal Matters, UN Doc

A/RES/45/117 annex art 9.
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mechanisms. Some law enforcement agencies have memoranda of understanding
with their counterparts in other states and others may have less formal relationships
based on personal or historic ties with foreign agencies.1 7 In these circumstances,
the limits on the type of information that can be shared and the manner in which it
should be provided are largely governed by domestic laws of the relevant states as
well as the non-binding terms of relevant memoranda of understanding.

Law enforcement cooperation can also be facilitated through intergovernmental
organisations such as the International Criminal Police Organisation (Interpol) and
the European Police Agency (Europol). These organisations facilitate the sharing of
information through a network of liaison officers and shared databases. Similarly,
national customs authorities are able to share information through the World
Customs Organization, which dates back to 1953.18

Ill. What Human Rights Protections Exist under the International
Criminal Law Framework for MLA?

Since MLA originally developed as an ancillary process to extradition, much of the
MLA legal framework is adapted from the extradition framework, including the
way in which MLA approaches human rights protections.1 9 This means that, while
MLA is a comparatively recent development in international legal cooperation, its
approach to human rights has been drawn from the older practices of extradition
law. Extradition law predates the post Second World War development of
international human rights treaty law as we know it.20 It is therefore unsurprising
that its approach to human rights protection does not always neatly align with
modem understandings of international human rights.

The main way in which human rights are protected in the context of MLA is in
the provision of grounds for refusing requests, 2 1 as well as in the threshold question
that a State makes about whether or not to enter into an MLA relationship with
another State (be that through treaty or less formal means). This section will first
consider the protections provided in bilateral treaties and then those that are
provided in multilateral and regional treaties.

(a) Bilateral framework
The way in which each State chooses to negotiate treaties on mutual legal assistance
varies. However, the UN Model MLA Treaty gives a good indication of MLA
treaty-making practice since many bilateral treaties draw on its provisions. It was
developed as a tool for states to use in the negotiation of bilateral MLA treaties and

17 Ilias Bantekas and Susan Nash, International Criminal Law (Cavendish Publishing,
2nd ed, 2003) 262.

18 McClean, above n 10, 162.
19 McClean, above n 10, 160.
20 William Gilmore, 'The Provisions Designed to Protect Fundamental Rights in

Extradition and Mutual Assistance in Criminal Matters Treaties' in International Co-
operation in Criminal Matters: Balancing the Protection of Human Rights with the
Needs of Law Enforcement: Papers from the 1998 Oxford Conference
(Commonwealth Secretariat, 2001) 67, 67.

21 Ibid 69.
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was first adopted by the General Assembly on 14 December 1990 22 with an
updated text being adopted in 1998.23 The commentary on the Model MLA Treaty
provides useful explanation, but does not have any official status nor has it been
formally endorsed by states. 24 This section will consider the provisions of the
Model MLA Treaty and provide illustrations of where the model treaty is reflected
in bilateral treaties between various countries.

Article 4 of the Model MLA Treaty provides a number of discretionary grounds
for refusal. These include where the requested State 'is of the opinion that the
request, if granted, would prejudice its sovereignty, security, public order (ordre
public) or other essential public interest'. 2 5 This ground has been included in many
bilateral treaties.26 The public order and essential interest ground for refusal could
potentially cover human rights issues.27 The commentary to the Model MLA Treaty
notes that this may be 'considered a sufficient and flexible protection for essential
and fundamental interests which may include some of the specific grounds outlined
below it. The parties could consider adopting that approach as opposed to reflecting
a series of specific grounds'. 28 Negotiations on the MLA provisions of the United
Nations Convention against Transnational Organized Crime2 9 seem to indicate that
fulfilment of at least some international human rights law obligations may fall

22 Model Treaty on Mutual Assistance in Criminal Matters, GA Res 45/117, UN GAOR,
45 th sess, 68t plen mtg, UN Doc A/RES/45/117 (14 December 1990).

23 Mutual assistance and international cooperation in criminal matters, GA Res 53/112,
UN GAOR, 53rd sess, 85th plen mtg, Agenda Item 101, UN Doc A/RES/53/112 (20
January 1999, adopted 9 December 1998).

24 United Nations Office on Drugs and Crime, Revised Manuals on the Model Treaty on
Extradition and on the Model Treaty on Mutual Assistance in Criminal Matters
(2002). <http://www.unodc.org/pdf/modeltreatyextradition-revised manual.pdf>.
This manual was developed by the United Nations Office on Drugs and Crime and an
Intergovernmental Expert Group Meeting.

25 Model Treaty on Mutual Assistance in Criminal Matters, UN Doc A/RES/45/117
annex art 4(l)(a).

26 See, eg, Treaty between the Republic of Indonesia and the People's Republic of China
on Mutual Legal Assistance in Criminal Matters, Indonesia-China, signed 24 July
2000, <http://www.oecd.org/dataoecd/27/55/39882994.pdf> art 4(1)(c) ('Treaty
between Indonesia and China'); Treaty between Japan and the United States of
America on Mutual Legal Assistance in Criminal Matters, signed 5 August 2003,
<http://www.mofa.go.jp/region/n-america/us/treaty0308.pdf> (entered into force 21
July 2006) art 3(l)(2) (Treaty between Japan and the US ); Treaty between the
Government of the United Kingdom Of Great Britain And Northern Ireland and the
Government of the Federative Republic Of Brazil On Mutual Legal Assistance In
Criminal Matters, signed 7 April 2005, <http://www.official-documents.gov
.uk/document/cm80/8087/8087.pdf > (entered into force 13 April 2011) art 4(1)(a)
('Treaty between the UK and Brazil'); Treaty on Mutual Assistance in Criminal
Matters between Australia and the Kingdom of Spain, signed 3 July 1989, [1991] ATS
6 (entered into force 31 January 1991) art 2(b) ('Treaty between Australia and Spain').

27 Gilmore, above n 20, 69.
28 United Nations Office on Drugs and Crime, above n 24, [83].
29 United Nations Convention against Transnational Organized Crime, opened for

signature 15 December 2000, 2225 UNTS 209 (entered into force 29 September 2003)
('UNTOC').
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within a State's 'essential interests'. 3 0 Of course, this begs the question of what
obligations (if any) a requested State owes under international human rights law in
such situations.

Another relevant ground for refusal is where:

There are substantial grounds for believing that the request for assistance has been
made for the purpose of prosecuting a person on account of that person's race, sex,
religion, nationality, ethnic origin or political opinions or that that person's position
may be prejudiced for any of those reasons; 31

This ground for refusal is included in numerous bilateral treaties 32 and overlaps
with some of the rights in the ICCPR, such as the principle of non-discrimination in
article 2 and the guarantee of equality before the law without discrimination in
article 26. Other relevant grounds for refusal include where the request relates to an
offence the prosecution of which would amount to double jeopardy 33 or the act is
an offence under military law, but not also under ordinary criminal law. 34 These
grounds give some effect to the human rights protections of the right to a fair trial
and the prohibition on double jeopardy in article 14.

A footnote to the Model MLA Treaty notes that states may wish to include
further grounds for refusal, such as those related to the nature of the punishment (eg
capital punishment). 35 Clauses on capital punishment have become increasingly
common in the extradition context. 36 Such clauses typically provide that the
requested State may refuse to grant extradition where an individual would be
subject to the death penalty unless the requesting State provides an undertaking that
the death penalty will not be imposed or, if imposed, will not be carried out. 37 As
discussed below, this reflects the view of many states that there are obligations

30 Proposed clauses on grounds for refusal relating to the prosecution or punishment of a
person, as well as the political offence exception were deleted on the basis that they
were covered as part of 'essential interests' in paragraph 21(b). See United Nations
Office on Drugs and Crime, Travaux preparatoires of the negotiations for the
elaboration of the United Nations Convention on Transnational Organized Crime and
the Protocols thereto (United Nations Publication, 2006) 199.

31 Model Treaty on Mutual Assistance in Criminal Matters, UN Doc A/RES/45/117
annex art 4(1)(c).

32 See, eg, Treaty between Indonesia and China art 4(1)(b).
33 Model Treaty on Mutual Assistance in Criminal Matters, UN Doc AIRES/45/117

annex art 4(1)(d), which has been adopted in Treaty between the UK and Brazil art
4(1)(b).

34 Model Treaty on Mutual Assistance in Criminal Matters, UN Doc A/RES/45/117
annex art 4(1)(f), which has been adopted in Treaty between Indonesia and China art
4(l)(a) and Treaty between the UK and Brazil art 4(l)(c).

35 Model Treaty on Mutual Assistance in Criminal Matters, UN Doc A/RES/45/117
annex footnote to art 4(1).

36 John Dugard and Christine Van den Wyngaert, 'Reconciling Extradition with Human
Rights' (1998) 92 American Journal ofInternational Law 187, 192.

37 See, eg, European Convention on Extradition, opened for signature 13 December
1957, 359 UNTS 273 (entered into force 18 April 1960) art 11.
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arising from the Second Optional Protocol to the ICCPR 38 and article 6 of the
ICCPR to not return a person to a place where they may be subjected to the death
penalty or arbitrary deprivation of life.

All of the grounds for refusal in the Model MLA Treaty are discretionary. This
contrasts with the position in the UN Model Treaty on Extradition, 39 which makes
refusal for many of these grounds mandatory. The Model Extradition Treaty also
includes among its mandatory grounds for refusal:

(f) If the person whose extradition is requested has been or would be subjected in
the requesting State to torture or cruel, inhuman or degrading treatment or
punishment or if that person has not received or would not receive the minimum
guarantees in criminal proceedings, as contained in the International Covenant
on Civil and Political Rights, article 14;

(g) If the judgment of the requesting State has been rendered in absentia, the
convicted person has not had sufficient notice of the trial or the opportunity to
arrange for his or her defence and he has not had or will not have the opportunity
to have the case retried in his or her presence; 40

The reasoning for the different treatment of MLA compared with extradition is
explained in the manual on the Model MLA Treaty, which states that '[a]s mutual
assistance does not directly affect a person's liberty, it may be felt unnecessary to
insist on the inclusion of mandatory grounds for refusal, unless there are domestic
legislation provisions to the contrary'. 4 1 Thus, MLA treaties unapologetically take a
more flexible approach to human rights issues than extradition treaties.

Discretionary provisions could assist in resolving the problem of competing
international legal obligations where a requested State has an obligation to provide
MLA under a bilateral treaty and an obligation not to provide assistance under an
international human rights treaty. Without such provisions, it would be unclear how
to approach the conflict. If the international human rights obligation is a rule ofjus
cogens, it would prevail over the MLA obligation. 4 2 However, of the obligations
that are relevant to MLA and law enforcement cooperation, only the prohibition on
torture would be likely to be considered a rule ofjus cogens.4 3 Most MLA treaties
are later in time than the ICCPR or the Convention against Torture, and it could be
argued that under article 30 of the Vienna Convention on the Law of Treaties the
MLA obligation would prevail over the obligation under the human rights treaty. 44

However, it is questionable whether the human rights treaties and the MLA treaties
relate to 'the same subject matter' as required for article 30 to apply. The issue is

38 Second Optional Protocol to the International Covenant on Civil and Political Rights,
Aiming at the Abolition of the Death Penalty, opened for signature 15 December 1989,
1642 UNTS 414 (entered into force 11 July 1991) ('Second Optional Protocol').

39 Model Treaty on Extradition, GA Res 45/116, UN GAOR, 45t sess, 68th plen mtg, UN
Doc A/RES/45/116 (14 December 1990) annex ('Model Treaty on Extradition').

40 Model Treaty on Extradition, UN Doc A/RES/45/116 annex arts 3(f)-(g).
41 United Nations Office on Drugs and Crime, above n 24, [90].
42 Vienna Convention on the Law of Treaties, opened for signature 23 May 1969, 1155

UNTS 331 (entered into force 27 January 1980) arts 53, 64 ('Vienna Convention').
43 Currie, above n 2, 164.
44 Vienna Convention art 30.
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further complicated by the fact that MLA obligations are owed to states whereas
obligations under international human rights law are owed to individuals. Given the
complexity of this issue, in order to be certain that human rights are given priority
in any MLA application, protections in the international criminal law framework
would need to be mandatory, not discretionary.

(b) Multilateral framework
There has been a growing tendency for multilateral treaties on international and
transnational crime to include obligations to provide MLA to states parties.
Multilateral treaties that create obligations to provide MLA include:

* United Nations Convention against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances;45

* United Nations Convention against Transnational Organized Crime;

* United Nations Convention against Corruption; 46

* International Convention for the Suppression of the Financing of
Terrorism;4 7 and

* International Convention for the Suppression of Terrorist Bombings.4 8

The inclusion of MLA provisions in multilateral conventions reflects the realisation
that interstate cooperation is a vital part of combating international, transnational
and even national crimes. The provisions on MLA have been criticised as 'limited
to one or a few provisions, are referred to in broad or general terms, and are ill-
defined and lack specificity'. 49 The most recent conventions, the UNTOC and
UNCAC, include greater level of detail on the mechanics of the MLA process than
earlier conventions such as the Drugs Convention, Financing of Terrorism
Convention and Terrorist Bombings Convention. However, none of these
conventions has a comprehensive approach to grounds for refusal or other human
rights protections. Moreover, the more recent conventions have taken a more
minimalist approach to human rights protections than the older conventions.

The older conventions include a general provision about protection of human
rights:

Any person who is taken into custody or regarding whom any other measures are
taken or proceedings are carried out pursuant to this Convention shall be guaranteed
fair treatment, including enjoyment of all rights and guarantees in conformity with

45 United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances, opened for signature 20 December 1988, 1582 UNTS 95 (entered into
force 11 November 1990) ('Drugs Convention').

46 United Nations Convention Against Corruption, opened for signature 9 December
2003, 2349 UNTS 41 (entered into force 14 December 2005) (UNCAC').

47 International Convention for the Suppression of the Financing of Terrorism, opened
for signature 10 January 2000, 2178 UNTS 197 (entered into force 10 April 2002)
('Financing of Terrorism Convention').

48 International Convention for the Suppression of Terrorist Bombings, opened for
signature 12 January 1998), 2149 UNTS 256 (entered into force 23 May 2001)
('Terrorist Bombings Convention').

49 Cherif Bassiouni, 'Policy Considerations on Inter-State Cooperation in Criminal
Matters' (1992) 4 Pace Yearbook ofInternational Law 123, 127.
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the law of the State in the territory of which that person is present and applicable
provisions of international law, including international human rights law.50

The UNTOC and UNCAC do not include a comparable provision. Perhaps this
general human rights provision is of little practical use because it does not provide
any level of specificity and relies on each state to determine what constitutes the
relevant principles of 'fair treatment' and international human rights law. Given the
high level of ratification of the ICCPR, in most circumstances, the states would
already be bound to uphold these principles.5 1 States may also be bound by human
rights obligations under customary law. However, it could be argued that there is
still value in the human rights provisions in the older conventions because they at
least provide some overt minimum standard for states who are not party to relevant
human rights treaties, but are party to treaties with MLA provisions.

The older conventions also provide a discretionary ground for refusal where a
request has been made for the purpose of 'prosecuting or punishing a person on
account of that person's race, religion, nationality, ethnic origin or political opinion
or that compliance with the request would cause prejudice to that person's position
for any of these reasons'. 52 UNTOC and UNCAC provide this ground for refusal
for extradition, 53 but not for MLA. Instead, UNTOC and UNCAC provide that a
request for assistance can be refused if providing assistance would be prejudicial to
the essential interests of the requested State, such as public order, sovereignty or
security.54 As noted above, it could be argued that causing a requested State to
breach its international human rights obligations would be prejudicial to that State's
essential interests or inconsistent with its ordre public and it would therefore be
permissible to refuse assistance.

Any additional human rights protections for MLA under the multilateral
conventions rely on each State's practice with respect to bilateral treaties and
domestic law. UNTOC and UNCAC provide a ground for refusal where provision
of assistance would be contrary to the legal system of the requested State. 55 The
other conventions do not include this as an express ground for refusal, but instead
state that assistance should be provided in conformity with existing bilateral MLA
treaties or with the requested State's domestic law. 56 This means that if a State has
human rights protections under its domestic law or includes particular protections in

50 Drugs Convention art 17; Terrorism Financing Convention art 17; Terrorist Bombings
Convention art 14.

51 As at 4 February 2012, there are 167 parties to the ICCPR. See United Nations Treaty
Collection, International Covenant on Civil and Political Rights
<http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsgno=IV-4&
chapter-4&lang-en>.

52 Drugs Convention art 15; Terrorism Financing Convention art 15; Terrorist Bombings
Convention art 12.

53 UNTOC art 16(4); UNCAC art 44(15).
54 UNTOC art 18(21)(b); UNCAC art 46(21)(b). There are no equivalent provisions in

the Drugs Convention, Terrorist Financing Convention or Terrorist Bombings
Convention.

55 UNTOC Art 18(21)(d); UNCAC art 46(21)(d).
56 Drugs Convention art 12(5); Terrorism Financing Convention art 12(5); Terrorist

Bombing Convention art 10(2).
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its bilateral treaties, the multilateral conventions will not override these protections.
For example, in Australia, subsection 8(1A) of the Mutual Assistance in Criminal
Matters Act 1987 limits the ability to provide assistance where an individual has
been charged or convicted with an offence that attracts the death penalty to 'special
circumstances'. 57 However, if a State does not have protections under domestic
law, the multilateral conventions will be of limited assistance.

The absence of comprehensive human rights protections in multilateral
international criminal law conventions has potentially broader ramifications than
any deficiencies in bilateral treaties. This is because, while a state makes a
conscious (and hopefully considered) decision about which states to enter into
bilateral treaties with, states parties to multilateral conventions cannot determine
which other states will subsequently become parties. This makes a state's domestic
laws all the more important; unless a state has domestic legislation prohibiting the
provision of assistance in circumstances where an individual's human rights may be
affected, that state could be obliged to provide assistance under the multilateral
convention.

(c) Regional framework
The most well-developed regional system of mutual legal assistance is in Europe.
All Member States of the European Union (EU) are party to the Council of Europe
Convention on Mutual Assistance in Criminal Matters of 1959.58 The only grounds
for refusal in this convention are where the request relates to a political offence and
where execution of the request is likely to prejudice the sovereignty, security, ordre
public or other essential interests of its country. 59

The EU has built on this base with numerous initiatives. The most
comprehensive instrument is the 2000 Convention on Mutual Assistance in
Criminal Matters.60 Article I (1)(a) of the 2000 Convention specifies that one of the
convention's purposes is to facilitate application between members of the 1959
Council of Europe Convention. This convention, together with a growing collection
of other EU initiatives, has broken down some of the distinctions between MLA and
law enforcement cooperation. Many types of requests are now able to be made
directly between judicial or law enforcement authorities, without the need for the
request to go through a central authority. The European Evidence Warrant allows
for the designated judicial authority in one state to issue a warrant, which must be

57 Where a person has not yet been charged, it is at the discretion of the Attorney-General
whether or not to provide assistance. See Mutual Assistance in Criminal Matters Act
1987 (Cth) s 8(11). See discussion below about the different treatment of persons
who have already been charged or convicted and those who are merely under
investigation.

58 Bantekas and Nash, above n 17, 234.
59 European Convention on Mutual Assistance art 2.
60 Convention on Mutual Assistance in Criminal Matters between the Member States of

the European Union, opened for signature 29 May 2000, [2000] OJ C 197/3 (entered
into force 23 August 2005) ('2000 EU Convention').
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given effect in another Member State by providing the specified evidence. 6 1 These
warrants are only available for existing objects, documents or data.

The EU and Council of Europe instruments make reference to the European
Convention on Human Rights 62 and the Charter of Fundamental Rights of the
European Union. 63 All members of the Council of Europe are parties to the
European Convention on Human Rights 64 and all members of the European Union
are also members of the Council of Europe. In addition, when implementing EU
law, including the laws on MLA, EU states are also obliged to act consistently with
the EU Charter. This does not necessarily provide any clarity about the potential
conflict of obligations that a State may have if it has an obligation to provide
assistance under an EU or Council of Europe instrument, but there is a real risk that
the requesting State may use that information in a manner that breaches an
individual's human rights under the ECHR or the EU Charter. However, in the
European context, this question is less pressing because the ECHR and the EU
Charter provide the requested State with some basis for expecting that the
requesting State will uphold the human rights of persons within its jurisdiction and,
if it does not, that individual has avenues for redress.

A cooperation mechanism that has been developed by a more disparate
collection of states is the Harare Scheme. 6 5 The Harare Scheme is a non-binding
agreement of less-than-treaty status that establishes a framework for Commonwealth
countries to provide mutual legal assistance to one another. 66 All of the grounds for
refusal in the Harare Scheme are discretionary and include where assistance would:

* 'be contrary to the Constitution of that country, or would prejudice the
security, international relations or other essential public interests of that
country' 67 ; or

* 'facilitate the prosecution or punishment of any person on account of his
race, religion, nationality or political opinions or would cause prejudice
for any of these reasons to any person affected by the request'.68

61 Council Framework Decision 2008/978/JHA of 18 December 2008 on the European
evidence warrant for the purpose of obtaining objects, documents and data for use in
proceedings in criminal matters [2008] OJ L 350/72.

62 Convention for the Protection of Human Rights and Fundamental Freedoms, opened
for signature 4 November 1950, 213 UNTS 222 (entered into force 3 September 1953)
('ECHR').

63 Charter of Fundamental Rights of the European Union [2000] OJ C 364/1 ('EU
Charter'). See, eg, 2000 EU Convention preamble, which exhorts States to act in a
manner consistent with the ECHR.

64 Henry Steiner and Philip Alston, International Human Rights in Context (Oxford
University Press, 3 rd ed, 2008) 938.

65 Commonwealth Secretariat, Scheme Relating to Mutual Assistance in Criminal
Matters within the Commonwealth (April 1990) < http://www.thecommonwealth
.org/shared aspfiles/uploadedfiles/2C I 67ECF-OFDE-48 1B-B552-E9BA23857CE3
HARARESCHEMERELATINGTOMUTUAL ASSISTANCE2005.pdf >.

66 McClean, above n 10, 197.
67 Commonwealth Secretariat, above n 65, art 8(2)(a).
68 Ibid art 8(2)(b).
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The Harare Scheme has an accompanying model bill to assist Commonwealth
countries to implement the Scheme in domestic law. 69 However, the non-binding
nature of both the scheme and the model bill mean that each country is free to
participate to the extent and in a manner of its choosing. Accordingly, the Harare
Scheme has a very 'light touch' to the regulation of protecting human rights in
MLA.

Other regional groupings have developed a range of instruments on MLA such
as the Association of South-east Asian Nations' Treaty on Mutual Legal Assistance
in Criminal Matters70 and the Inter-American Convention on Mutual Assistance in
Criminal Matters. 7 1 Each of these schemes handles the issue of human rights
differently and interrelates differently with the relevant regional human rights
instruments.

IV. What Human Rights Protections Exist under the International
Criminal Law Framework for Law Enforcement Cooperation?

If extradition is the most visible form of international legal cooperation, law
enforcement cooperation is possibly the least visible, although one of the most
important. The work done by police and other law enforcement agencies in sharing
information and assisting one another with investigations is crucial to combating
national as well as transnational crimes. However, much of this is done through
informal arrangements and arrangements of less-than-treaty status. The regulation
of these activities is therefore largely left to domestic legal systems. As Bassiouni
has pointed out in this context, there are dangers in legally uncontrolled police
activity, including the potential for human rights abuses. 72

(a) Bilateral framework
Much of the sharing of information between law enforcement agencies is done
through bilateral memoranda of understanding. While some of these memoranda
may contain human rights provisions, they are not legally-binding and are generally
not publicly available due to the sensitive nature of the subject matter.73 Instead, an
individual who has been affected by the provision of information under a bilateral
arrangement is likely to have to resort to any provisions in the domestic law that
limit the circumstances in which information can be provided.

For example, the applicant in Rush sought to argue that provision of information
by the Australian Federal Police (AFP) to the Indonesian National Police (INP) that

69 McClean, above n 10, 211.
70 Treaty on Mutual Legal Assistance in Criminal Matters among Like-Minded ASEAN

Member Countries, signed and entered into force 29 November 2004,
<http://www.asean.org/l 7363.pdf>.

71 Inter-American Convention on Mutual Assistance in Criminal Matters, signed 23 May
1992, OAS 75 (entered into force 14 April 1996).

72 Bassiouni, above n 49, 130.
73 See, eg, Rush and others v Commissioner of Police (2006) 229 ALR 383, 395

('Rush'), where the Commissioner of the Australian Federal Police indicated that the
Memorandum of Understanding Between the Government of the Republic of Indonesia
and the Government ofAustralia on Combating Transnational Crime and Developing
Police Cooperation would not be produced because of public interest privilege.
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related to an investigation for an offence involving the death penalty was beyond
the powers of the AFP under the Australian Federal Police Act 1979 (Cth). The
MOU between Australia and Indonesia on law enforcement cooperation was of no
assistance to Rush as it is not enforceable by an affected individual and is not
publicly available. In this way, bilateral arrangements on law enforcement
cooperation are aimed at managing expectations and relations between states on a
political and operational level, rather than providing any legally-enforceable human
rights protections.

(b) Multilateral framework
Interpol facilitates the dissemination of crime-related information to Member States,
with a particular focus on drugs and criminal organisations, financial and high-tech
crimes, public safety and terrorism, trafficking in human beings, corruption and
tracing fugitives. 74 Information is shared through centrally-maintained databases
and also through liaison officers. Although the Interpol constitution does not create
any legally-binding human rights protections, the relevance and importance of
human rights in Interpol's work has been recognised since the organisation's
inception. Article 2 of Interpol's constitution provides that Interpol's role is:

(1) To ensure and promote the widest possible mutual assistance between all criminal
police authorities within the limits of the laws existing in different countries and
in the spirit of the Universal Declaration of Human Rights... 75

Article 3 specifies that 'It is strictly forbidden for the Organization to undertake
any intervention or activities of a political, military, religious or racial character'.
This was originally interpreted very restrictively, but in the past 20 years, this has
been interpreted as applying to crimes of an objectively political nature, not
necessarily to all crimes where the suspect's motivation was political.76 While
Interpol has recognised that the organisation's work has the potential to impact on
human rights and encourages Member States to uphold human rights, there are no
legally-enforceable obligations.

Multilateral conventions on transnational crime have also encouraged the use of
law enforcement cooperation between states. However, the provisions in these
conventions have tended to be rather cursory in their treatment of the subject and
have not addressed the issue of human rights. The Conventions on the Prevention of
Terrorist Bombings and the Financing of Terrorism oblige parties to 'afford one
another the greatest measure of assistance in connection with criminal investigations
or criminal or extradition proceedings' in relation to offences under the
conventions, but do not elaborate any further.77 The Drugs Convention gives more
direction, by specifying some of the ways in which states parties are obliged to
cooperate, including:

74 Interpol, About Interpol (16 February 2010) Interpol <http://www.interpol.
int/public/icpo/default.asp>.

75 Interpol, ICPO-INTERPOL Constitution and General Regulations (13 November
2008) Interpol <http://www.interpol.int/Public/ICPO/LegalMaterials/constitution/
constitutionGenReg/constitution.asp#art5>.

76 Bantekas and Nash, above n 17, 266.
77 Financing of Terrorism Convention art 12; Terrorist Bombing Convention art 10.
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* sharing information between agencies;

* cooperating in the conduct of inquiries; and

* conducting joint operations as appropriate. 78

The Drugs Convention also obliges parties to develop and implement appropriate
training 79 and facilitates the use of international controlled operations. 80 The
UNTOC and UNCAC take a similar approach by obliging parties to cooperate
through a range of suggested measures 81 and encouraging parties to enter bilateral
and multilateral agreements to further law enforcement cooperation. 82

All of these conventions are silent on the issue of human rights protections or
guidance on circumstances in which requests for assistance should be refused. The
brevity of the provisions means that states' legal obligations with respect to human
rights protections are governed by each individual State's domestic laws.

(c) Regional framework
In Europe, the 2000 Convention on Mutual Assistance in Criminal Matters,
provides for a range of law enforcement cooperation, including 'spontaneous
exchange of information', 83 controlled deliveries, 84 and establishment of joint
investigation teams. 85 As discussed above, this system does not provide its own
system of human rights protections, but instead relies on the underpinnings of the
European Convention on Human Rights and the EU Charter.

Established by the Europol Convention, 86 Europol began operations in The
Hague on 1 July 1999. On 1 January 2010, the Europol Convention was replaced by
Council Decision of 6 April 2009 establishing the European Police Office. While
operations were initially limited to EU-specific offences such as illegal
immigration, drug trafficking, money laundering and people smuggling, from 2002,
Europol's responsibilities have expanded to facilitate the exchange of information
on a wide range of crimes. 87 Article 5(1) lists as one of Europol's principal tasks 'to
collect, store, process, analyse and exchange information and intelligence'. Non-EU
countries including Australia, Canada, Switzerland and the United States participate
in Europol and exchange information on the basis of cooperation agreements.88

78 Drugs Convention art 9(1).
79 Drugs Convention art 10.
80 Drugs Convention art 11.
81 UNTOC art 27(1); UNCAC art 48(1).
82 UNTOC art 27(2); UNCAC art 48(2).
83 2000 EU Convention art 7.
84 2000 EU Convention art 12..
85 2000 EU Convention art 13.
86 Convention based on Article K.3 of the Treaty on European Union, on the

establishment of a European Police Office, OJ C 316/2 (entered into force 1 October
1998).

yAlun Jones and Anand Dooba Jones and Doobay on Extradition and Mutual
Assistance (Sweet & Maxwell, 3r ed, 2005) 375.

88 Europol, International Relations: Cooperation Agreements <http://www.europol.
europa.eu/index.asp?page=agreements>.
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As this brief survey shows, the way in which human rights are addressed in the
international arrangements on MLA and law enforcement cooperation is ad hoc and
inconsistent. There is a range of different instruments covering these issues. The
only system with a consistent approach to fundamental human rights is the
European system, but only because it is able to draw on the provisions of the
European Convention on Human Rights and the EU Charter to enforce human
rights in the requesting State without the need to extend obligations to the requested
State. For requests that go beyond the European borders, the situation is much less
clear.

International human rights law clearly places limits on the manner in which the
requesting state can use information that it has obtained from other states to conduct
investigations and prosecutions. When two states that are parties to the relevant
human rights treaties share information or evidence, there is some level of comfort
that both states are under international human rights law obligations not to use the
information to inflict torture or arbitrarily to deprive an individual of his or her life.
However, the situation is more difficult when a state that is a party to the relevant
human rights treaties provides information to a State that is not. Some of the key
obligations in international human rights treaties may also be reflected as norms of
customary law. The obligation may be well established under customary
international law not to subject an individual to torture, but it is less clear in the
context of the imposition of the death penalty. Moreover, obligations under
customary law are less visible and arguably offer less political leverage than treaty-
derived obligations. For these reasons, this discussion will focus on treaty-derived
obligations.

The key question is whether a state can provide information or evidence to
another state without having to accept some liability for the foreseeable
consequences that may befall individuals because of this information exchange. In
order to answer this question, it is necessary to consider whether there are any
obligations that can be found in international human rights law treaties that apply to
a requested state when it provides information or evidence to another state.

V. How Does the International Human Rights Law Jurisprudence
consider Extradition?

While there is very little judicial or academic consideration of the potential
application of international human rights law to MLA and law enforcement
cooperation, the same cannot be said of extradition. Since the pivotal decision of
the European Court of Human Rights in Soering, numerous international, regional
and domestic courts and commentators have considered and refined the
international human rights obligations relevant to extradition. Because the legal
framework and practice of extradition have similarities with MLA and law
enforcement cooperation, it may be tempting to draw on the extradition
jurisprudence and apply the same approach to MLA and law enforcement
cooperation. As later discussion will explain, there are important differences
between extradition and MLA and law enforcement cooperation that make direct
transposition impossible. However, it is still useful to discuss the international
human rights law jurisprudence on extradition because: (1) it provides a meaningful
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way of distinguishing several core rights from the panoply of international human
rights; and (2) it highlights why applying international human rights law to MLA
and law enforcement cooperation is even more complicated than applying it to
extradition.

In the case of Soering, the European Court of Human Rights recognised that a
State party to the European Convention on Human Rights owes obligations to an
individual that it is surrendering to another State. These obligations include human
rights violations that are 'foreseeable consequences of extradition suffered outside
their jurisdiction'. 89

In Soering, the US requested Soering's extradition from the United Kingdom for
the offence of murder. Soering argued that there was a serious likelihood that he
would be sentenced to death and would suffer from the 'death row phenomenon'.
He argued that this amounted to inhuman and degrading treatment and punishment
contrary to article 3 of the European Convention on Human Rights. The Court
agreed.

The Court held that a requested State may owe obligations to ensure that an
individual who is surrendered for extradition is not subjected to human rights
violations in the requesting State:

... in so far as a measure of extradition has consequences adversely affecting the
enjoyment of a Convention right, it may, assuming that the consequences are not too
remote, attract the obligations of a Contracting State under the relevant Convention
guarantee.. 90

The Court discussed the extent of the article 1 obligation on states to secure rights
to 'everyone within their jurisdiction' and explained that it cannot be interpreted as
requiring a requested State only to surrender an individual for extradition if the
conditions in the requesting State fully accord with all of the Convention's
provisions.9 1 Instead, there are certain rights that attract this obligation not to return
an individual.

The Court highlighted that the prohibition on torture or cruel, inhuman or
degrading treatment or punishment appears in a range of international conventions
and is considered to be a fundamental right from which no derogation is
permissible. 9 2 For these reasons, it was held that an 'inherent obligation not to
extradite also extends to cases in which the fugitive would be faced in the receiving
State by a real risk of exposure to inhuman or degrading treatment or
punishment'.93

An express obligation not to extradite an individual in circumstances involving
torture or cruel, inhuman and degrading treatment or punishment is included in
article 3 of the Convention against Torture. Adopting a similar approach to the
Soering Court, the Human Rights Committee has also confirmed that there is an

89 Soering (1989) 161 Eur Court HR (ser A) [86].
90 Ibid [85].
91 Ibid [86].
92 Ibid [88].
93 Ibid [88].
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implied obligation not to extradite an individual under article 7 of the ICCPR for
torture or cruel, inhuman and degrading treatment or punishment. In the Human
Rights Committee communication of Ng v Canada, 94 the Committee found that

California's practice of executing by gas asphyxiation, which might take over ten
minutes to cause death, resulted in prolonged suffering constituting cruel, inhuman

or degrading treatment within article 7 of ICCPR. The Committee stated:

... if a State party takes a decision relating to a person within its jurisdiction, and the
necessary and foreseeable consequence is that this person's rights under the
Covenant will be violated in another jurisdiction, the State party itself may be in
violation of the Covenant. 95

Accordingly, there is a reasonably well-settled rule for parties to the European
Convention on Human Rights, the Convention against Torture and the ICCPR. The

scope of cruel, inhuman or degrading treatment or punishment is potentially quite
broad. It can include circumstances where a person would face corporal
punishment 96 or prolonged solitary confinement. 97

There is no general prohibition under international law on the use of the death

penalty. However, the ICCPR does place limits on the circumstances and manner in
which the death penalty can be imposed. 98 The way in which the Human Rights
Committee has interpreted this article has evolved over the past decade. In the cases

of Kindler v Canada9 9 and Ng v Canada, the majority of the Human Rights

Committee held that the right to life in article 6 of the ICCPR did not create a

general prohibition on extraditing an individual to another State where he or she

may be subject to the death penalty, even if the requested State is abolitionist.
However, this reasoning was effectively overturned in Judge v Canada.100 In Judge
v Canada, the Committee stated:

For countries that have abolished the death penalty, there is an obligation not to
expose a person to the real risk of its application. Thus, they may not remove, either
by deportation or extradition, individuals from their jurisdiction if it may be
reasonably anticipated that they will be sentenced to death, without ensuring that the
death sentence would not be carried out. 101

94 Human Rights Committee, Views: Communication No 469/1991, 4 9th sess, UN Doc
CCPR/C/49/D/469/1991 (7 January 1994) ('Ng v Canada').

95 Ibid [6.2].
96 Human Rights Committee, General Comment No 20: article 7 (Prohibition of Torture

or other Cruel, Inhuman or Degrading Treatment or Punishment, 44th sess, UN Doc
HRI/GEN/l/Rev.1 at 30 (10 March 1992) [5]; Human Rights Committee, Views:
Communication No 792/1998, 74th sess, UN Doc CCPR/C/74/D/792/1998 (18 March
2002) ('Higginson v Jamaica').

97 Human Rights Committee, General Comment No 20: article 7 (Prohibition of Torture
or other Cruel, Inhuman or Degrading Treatment or Punishment, 44th sess, UN Doc
HRI/GEN/1/Rev.l at 30 (10 March 1992) [6].

98 ICCPR art 6.
99 Human Rights Committee, Views: Communication No 470/1991, 4 8th sess, UN Doc

CCPR/C/48/D/470/1991 (18 November 1993) ('Kindler v Canada').
100 Human Rights Committee, Views: Communication No 829/1998, 78 sess, UN Doc

CCPR/C/78/D/829/1998 (13 August 2003) ('Judge v Canada').
101 lbid [10.4].

177



Australian Year Book ofInternational Law Vol 30

For parties to the Second Optional Protocol, the position is even clearer. Since the
overall purpose of the second optional protocol is to abolish the death penalty,
states parties are not only under an obligation to abolish capital punishment in their
own jurisdiction, but also not to contribute to the implementation of capital
punishment by other states. 102 In any event, regardless of whether or not a state has
ratified the Second Optional Protocol, if a state is abolitionist, since the case of
Judge v Canada, it has been accepted that there is an obligation not to extradite an
individual to another state where it may be 'reasonably anticipated' that he or she
will be subject to the death penalty or arbitrary deprivation of life.

If a state retains the death penalty, it will not be obliged to refrain from
extraditing an individual to another retentionist state. However, it may be under an
obligation not to extradite an individual to a state that does not comply with the
conditions placed on the circumstances in which the death penalty can be imposed
under the ICCPR.

There is uncertainty as to the existence of other obligations not to extradite. For
example, authors have attempted to raise arguments that they should not be returned
to a State where they may be subject to an unfair trial in violation of the right in
article 14 of the ICCPR.103 The European Court of Human Rights has recognised
that there may be an obligation not to return a person where he or she would be
subject to a 'flagrant denial of justice'.1 04 However, as yet there is no decision of
the Human Rights Committee confirming the existence of a right not to be
extradited on this basis.

It is important to note that under article 6 of the ICCPR, there are requirements
for certain trial standards in matters relating to the imposition of the death penalty.
However, this is not necessarily connected to a general right to a fair trial under
article 14 of the ICCPR. Different understandings of 'fair' criminal procedure in
civil and common law countries and the difficulties in predicting the fairness of a
trial and appeal process to which a particular individual will be subjected mean that
states will normally afford one another a wide margin of appreciation to the
requesting state when concerns about the criminal justice system are raised.105 It is
therefore difficult to argue that there is an obligation not to extradite under the
ICCPR relating to fair trial standards, except where the standards relate to a trial on
the imposition of the death penalty.

As noted above, the Soering court rejected any notion of a general obligation
not to extradite for violation of any human rights. Indeed, a broad obligation not to
extradite for violation of any human rights could risk unduly prioritising the rights
of fugitives over the rights of their victims. Extending the obligation not to extradite

102 Manfred Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary (NP
Engel, 2nd ed 2005) 153.

103 See, eg, Human Rights Committee, Views: Communication No 956/2000, 7 8th sess,
UN Doc CCPR/C/78/D/956/2000, (7 August 2003) ('Piscioneri v Spain'); Human
Rights Committee, Views: Communication No 1086/2002, 77th sess, UN Doc
CCPR/C/77/D/1 086/2002 ('Weiss v Austria').

104 Othman (Abu Qatada) v the United Kingdom (European Court of Human Rights,
Application No 8139/09, 17 January 2012) ('Abu Qatada').

105 Dugard and Van den Wyngaert, above n 36, 204.
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beyond the scope of jus cogens human rights obligations would also increase

uncertainty about whether the treaty-derived human right obligation should prevail

over the treaty-derived obligation to extradite. For the purposes of considering the

existence of human rights obligations in the MLA and law enforcement context, this

paper will draw on the extradition jurisprudence and focus on the comparatively

well-settled obligations not to extradite related to the right to life, the death penalty,
arbitrary deprivation of life and the prohibition on torture and cruel, inhuman or

degrading treatment or punishment.

Although there may appear to be direct parallels between extradition and MLA

or law enforcement cooperation, closer consideration reveals some important

differences. Extradition cases such as Soering have sometimes been interpreted as

recognising the extraterritorial application of human rights. 106 However, this is not

accurate. In the context of extradition, the person to whom the obligation is owed is

within the State's territory. The significance of the Soering line of decisions is not

that human rights obligations are owed to persons beyond a State's territory, instead

they establish that obligations can extend to foreseeable acts that occur beyond a

State's territory. In the case of extradition, the affected person is within that State's

territory. In the context of MLA and law enforcement cooperation, potential victims

may be affected by actions occurring beyond the State's territory while that person

is outside of the State's territory. Thus, it is necessary to look beyond the

extradition jurisprudence in order to answer the question of whether international

human rights law obligations are owed to persons affected by MLA or law

enforcement cooperation.

VI. Does the International Human Rights Law Framework
Create Obligations with Respect to MLA and Law Enforcement

Cooperation?

(a) How should the question be characterised?
There are many and varied circumstances in which a request for MLA or law

enforcement cooperation may be executed. The suspect about whom information is

sought may be present in the requesting state, in a third state or even in the

requested state. In the interests of simplicity, this discussion will consider the most

straightforward case in which a state is requested to provide evidence to assist in the

investigation or prosecution of a person who is present in the requesting state. For

the purposes of the general discussion, no distinction will be made between a

request for assistance made through the MLA channels or through the law

enforcement cooperation channels.

Whenever information is provided about a suspect, there may be a risk that the

requesting state will use this information to facilitate a breach of the suspect's

rights, such as exposure to torture or imposition of the death penalty. In these

circumstances, clearly the requesting state has breached the individual's rights

106 For example, in Loizidou v Turkey (Preliminary Objections) (1995) 310 Eur Court HR

(Ser A) [62] the Court cites Soering in support of the notion that 'jurisdiction' extends
beyond a State's territory.
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under international human rights law. The more difficult question is whether the
requested state has also breached its international human rights obligations. In order
to answer this question there are three key issues:

I Where did the potential breach occur? In the place where the decision to
provide assistance was made, or in the place where the effect of the
decision was felt by the victim?

2 Is the victim within the 'jurisdiction' of the requested state, even though he
or she may never have been in that state's 'territory'?

3 Was there a close enough connection between the provision of the
information by the requested state and the violation of the individual's
rights by the requesting state to be able to hold the requested state liable?

The first question is complicated, but does not necessarily affect the overall answer
to the question. When information is provided through MLA or law enforcement
cooperation, it may be done in a variety of ways. For example, if the US requests
information from Australia, some of the options for transmission include:

* Australian authorities send the information via the postal system from
Australia to the US;

* Australian authorities forward the information to the Australian Embassy
in Washington for Australian diplomats to hand it over to US authorities;

* Australian law enforcement officers who are posted to the US hand over
the information directly to US law enforcement officers;

* Australian authorities give the information to the US Embassy in Canberra;
or

* US officials travel to Australia to collect the information.
Not all of these options would be available in all circumstances, depending on
factors such as the type of authorisation required for the particular type of
information. However, it can be seen that the decision to hand over information
sometimes occurs in the US and sometimes in Australia. Similarly, the handing over
of the information sometimes occurs in Australia and sometimes in the US.

Should it make a difference whether a visiting US official picks up the
information from Australia or whether the information is handed over by an
Australian official in the US? Instinctively the answer must be no, but a formalistic
approach to the question could see that the act occurs in Australia in the first
scenario and in the US in the second. In any of the hypothetical situations, the
requested state is responsible for the handing over of information by its agents. It
therefore seems appropriate to focus on whether the person affected by the handing
over of the information is within that state's 'jurisdiction'.

The second and third issues (about jurisdiction and causation) are at the heart of
the issue of whether international human rights law applies to MLA and law
enforcement cooperation. The question of jurisdiction will be the focus of the
following discussion and then the question of breach of obligations will be briefly
addressed. As will become apparent from the discussion, these questions overlap
and it is difficult to isolate the issues.
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(b) Is a person who is the subject of an MLA or law enforcement
cooperation request within a State's 'jurisdiction' for IHRL
purposes?

Broadly speaking, a State only owes obligations to protect the human rights of those
within its jurisdiction. It is at this point that the limits of the relevance of the
extradition jurisprudence become apparent. In extradition cases, the potential victim
is in the territory of the requested state and therefore clearly within that state's
jurisdiction. By contrast, in the MLA or law enforcement context, the potential
victim may be outside the territory of the requested state. Whether a person who is
outside a state's territory can still be within that state's jurisdiction is therefore at
the heart of the question of whether international human rights law creates
obligations in the MLA or law enforcement cooperation context.

The starting point for establishing jurisdiction comes from the text of the treaties
themselves. Article 2(1) of the ICCPR provides:

1. Each State Party to the present Covenant undertakes to respect and to ensure to
all individuals within its territory and subject to its jurisdiction the rights
recognized in the present Covenant, without distinction of any kind, such as
race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status. (Emphasis added)

Other international human rights instruments handle this issue slightly differently.
Article 2 of the Convention against Torture provides that states will take measures
to prevent 'acts of torture in any territory under its jurisdiction', with article 22
allowing for petitions from 'individuals subject to its jurisdiction'. Article I of the
European Convention on Human Rights obliges states to 'secure to everyone within
their jurisdiction' the rights under the Convention. Article 1 of the American
Convention10 7 refers to the rights of 'all persons subject to their jurisdiction', while
there is no jurisdictional clause in the African Charter on Human and Peoples'
Rights. 10 8

On the face of it, the jurisdictional clause in the ICCPR is the most restrictive,
referring to both 'territory' and 'jurisdiction'. The travauxpreparatoires reveal that
this was a subject of ongoing discussion and amendment throughout negotiations,
with France seeking to refer only to 'jurisdiction' and the US leading a movement
to include the reference to 'territory'. 109 The awkwardness of the final wording
could lead to uncertainty as to whether 'territory' and 'jurisdiction' are to be read
conjunctively or disjunctively. The Human Rights Committee has interpreted the
provision disjunctively and stated '... a State party must respect and ensure the
rights laid down in the Covenant to anyone within the power or effective control of
that State party, even if not situated within the territory of the State party'. 1 10 As

107 American Convention on Human Rights, opened for signature 1969, 1144 UNTS 123
(entered into force 18 July 1978).

108 African Charter on Human and Peoples' Rights, opened for signature 27 June 1981,
1520 UNTS 217 (entered into force 21 October 1986).

109 Nowak, above n 102, 43.
110 Human Rights Committee, General Comment No 31: The Nature of the General Legal

Obligation Imposed on States Parties to the Covenant, 8 01h sess, UN Doc
CCPR/C/21/Rev.1/Add. 13 (26 May 2004).
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Nowak points out in his commentary to the ICCPR, a literal, conjunctive
interpretation of the phrase could lead to 'absurd' results. For example, an
individual who is denied entry to his or her country of citizenship would be unable
to claim his or her right to enter under article 12(4) because they would technically
be outside the territory of that state. I Nowak therefore suggests that one needs to
take 'a reasonable systematic and teleological interpretation including the historical
background to determine the personal scope of application'. 112 Thus, obligations
owed under international human rights law are clearly not limited to persons within
a state's territory. However, the difficult question is then how and when a person is
within a state's jurisdiction for the purposes of international human rights law.

(i) Are the general law principles of jurisdiction' relevant?
It has been suggested that the term 'jurisdiction' needs to be used with 'extreme
caution' as it is a word that has a large number of different meanings.1 13 Although
certainly not without controversy, general principles of public international law
envisage a wide range of circumstances in which a State may seek to exercise
enforcement jurisdiction: territoriality; nationality; passive personality; the 'effects'
doctrine; and universal jurisdiction. 114 The question then arises as to whether this
jurisprudence is helpful in determining the scope of a state's 'jurisdiction' for the
purposes of international human rights law. The European Court of Human Rights
referred to these general principles in the case of Bankovic:

As to the "ordinary meaning" of the relevant term in Art.1 of the Convention, the
Court is satisfied that, from the standpoint of public international law, the
jurisdictional competence of a state is primarily territorial. While international law
does not exclude a state's exercise of jurisdiction extra-territorially, the suggested
bases of such jurisdiction (including nationality, flag, diplomatic and consular
relations, effect, protection, passive personality and universality) are, as a general
rule, defined and limited by the sovereign territorial rights of the other relevant states
... The Court is of the view, therefore, that Art.l of the Convention must be
considered to reflect this ordinary and essentially territorial notion of jurisdiction,
other bases of jurisdiction being exceptional and requiring special justification in the
particular circumstances of each case. 15

However, it is not necessarily settled law that general international legal principles
of jurisdiction can be directly applied in the international human rights law context.

Ill Nowak, above n 102, 43.
112 Ibid.
113 Peter Malanczuk, Akhurst's Modern Introduction to International Law (Harper

Collins, 7th ed, 1997) 109.
114 Martin Dixon and Robert McCorquodale, Cases and Materials on International Law

(Oxford University Press, 4th ed, 2003) 273.
115 Bankovic and Others v Belgium and 16 Other Contracting States (European Court of

Human Rights, Grand Chamber, Application No 52207/99, 12 December 2001) [59].
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As one commentator stated:

is every person in respect of whom the state can prescribe, enforce or adjudicate

rules of law in relation to, necessarily 'within its jurisdiction'? The answer must be
no. 116

Indeed, when one considers the wide range of circumstances in which a state may

have jurisdiction in the broader sense of the word, it becomes apparent that

international human rights law cannot just pick up the general jurisprudence on

jurisdiction. Conversely, if a state takes an action outside its territory and there is no

jurisdictional basis for these actions under general international law, that should not

necessarily mean that any persons who are affected by the action are not within that

state's jurisdiction for the purposes of international human rights law. Scheinin

summarises this issue by stating:

The question posed by the complainants in Bankovic to the European Court of

Human Rights was not whether NATO countries were entitled, under public

international law, to destroy a television station in Belgrade. The question was

whether they had any human rights obligations if they decided to do so. 117

Perhaps the relevance of the general principles of jurisdiction is in establishing the

starting position that a state only has jurisdiction over acts outside its territory in

exceptional circumstances. It may also help to set the limits on when an individual

can be said to be within a state's jurisdiction. Thus, a state cannot be expected to

protect an individual's rights in another state where to do so would require the state

to act without a jurisdictional basis.

Given the uncertainties in the relationship between the more general principles of

jurisdiction in international law and the specific concepts of jurisdiction in the

human rights context, this following discussion will focus on the jurisprudence on

'jurisdiction' in the specific human rights context.

(ii) Is there a valid way in which to extend the concept of furisdiction'?
When considering extraterritorial jurisdiction in the context of international human

rights law, the individual opinion of Tomuschat in the Human Rights Committee

decision of Lopez Burgos about the correct interpretation of article 2(1) of the

ICCPR is often cited:

To construe the words 'within its territory' pursuant to their strict literal meaning as
excluding any responsibility for conduct occurring beyond the national boundaries

would, however, lead to utterly absurd results. The formula was intended to take care

of objective difficulties which might impede the implementation of the Covenant in

specific situations. Thus, a State party is normally unable to ensure the effective

enjoyment of the rights under the covenant to its citizens abroad, having at its

disposal only the tools of diplomatic protection with their limited potential... It may
be concluded, therefore, that it was the intention of the drafters, whose sovereign

116 Dominic McGoldrick 'Extraterritorial Application of the International Covenant on
Civil and Political Rights' in Fons Coomans and Menno T Kamminga (eds),
Extraterritorial Application ofHuman Rights Treaties (Intersentia, 2004) 42, 45.

117 Martin Scheinin, 'Extraterritorial Effect of the International Covenant on Civil and
Political Rights' in Fons Coomans and Menno T Kamminga (eds), Extraterritorial
Application of Human Rights Treaties (Intersentia, 2004) 73, 79.
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decision cannot be challenged, to restrict the territorial scope of the Covenant in
view of such situations where enforcing the Covenant would be likely to encounter
exceptional obstacles. Never was it envisaged, however, to grant States parties
unfettered discretionary power to carry out wilful and deliberate attacks against the
freedom and personal integrity against their citizens living abroad.' 18

However, while there is a general body of agreement that jurisdiction in the
international human rights law context can extend beyond a state's territory, there is
little consensus about precisely how far it extends, with different international
institutions taking different positions. 119 Even where there is agreement about the
outcome, there is often disagreement about the reasoning on which this outcome
should be reached.

A common theme is that jurisdiction can be said to extend to circumstances in
which a state has 'effective control'. However, there are differences of opinion as to
exactly what the state needs to control; does a state need to control the territory, an
individual, or just have control over an outcome? In the case of an MLA or law
enforcement request, the requested state would not ordinarily have control over the
territory where the person is or control over that person. It would therefore be
necessary to find that the requested state can be said to have jurisdiction on the
basis of control over something more intangible such as the person's legal rights or
the outcome for the person. This section will consider the different ways in which
'effective control' can be interpreted and the logic or desirability of taking a more
expansive approach to jurisdiction.

1 Control over territory
A series of cases has recognised that where a state is controlling the territory of
another state, the occupying state owes obligations under international human rights
law to the occupants. The European Court of Human Rights explained 'effective
control' over territory as a basis for jurisdiction in Loizidou v Turkey when it stated:

Bearing in mind the object and purpose of the Convention, the responsibility of a
Contracting Party may also arise when as a consequence of military action-whether
lawful or unlawful-it exercises effective control of an area outside its national
territory. The obligation to secure, in such an area, the rights and freedoms set out in
the Convention derives from the fact of such control whether it be exercised directly,
through its armed forces, or through a subordinate local administration.12 0

In this case, the Court found that the claims of the applicant against Turkey were
admissible because the control of territory exercised by Turkish forces in Northern
Cyprus was such that the occupants could be said to fall within the jurisdiction of

118 Human Rights Committee, Views: Communication No 52/1979, 13th sess, UN Doc
CCPR/C/13/D/52/1979 (29 July 1981) ('Lopez Burgos v Uruguay').

119 Sigrun Skogly, 'Extraterritoriality: Universal Human Rights Without Universal
Obligations?' in Sarah Joseph and Adam McBeth (eds), Research Handbook on
International Human Rights Law (Edward Elgar, 2009) 71, 75.

120 Loizidou v Turkey (Preliminary Objections) (1995) 310 Eur Court HR (Ser A) [62].
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Turkey. This position has been approved in cases such as Cyprus v Turkey, 121

Bankovicl 22 and Al-Saadoon v United Kingdom.12 3

The Committee against Torture and the Human Rights Committee have also
endorsed an approach to jurisdiction that recognises the existence of certain
obligations where a state controls territory. For example, in their examination of the
United States of America, the Committee against Torture considered that the US
was responsible for ensuring human rights of detainees in Guantanamo Bay,
Cuba. 12 4 It should be noted that the United States has consistently advocated an
interpretation of the treaties that limits obligations to its geographic territory. 125

2 Control over the person
Courts have long recognised that the control that a state exerts over a particular
individual can bring them within the scope of that state's jurisdiction for the
purposes of international human rights law. For example, in the 1989 case of Stocki
v Germany, 126 a German citizen who fled Germany to avoid tax fraud accusations
was lured back from France by a German government agent under false pretences.
The ECHR found that Stock was within Germany's jurisdiction because of the
control that the state exercised over him.

The Human Rights Committee has also found that arrest or detention of a person
by an agent of the state will bring that person within the state's jurisdiction, even
where they are outside the state's territory. For example, in the 1979 case of Lilian
Celiberti de Casariego v Uruguay,127 a Uruguayan citizen was visiting Brazil when
Uruguayan agents abducted her, took her across the border into Uruguay and tried
her by a military court without providing her with access to legal representation of
her choice. In their reasoning, the Committee stated that the fact that the abduction
occurred on foreign soil did not bar the Committee from considering the
communication because what was important was 'the relationship between the
individual and the state in relation to a violation of any of the rights set forth in the
ICCPR, wherever they occurred'. 128 Article 2(1) of the ICCPR 'does not imply that
the state party concerned cannot be held accountable for violations of rights under
the ICCPR which its agents commit upon the territory of another state, whether with

121 Cyprus v Turkey (1997) 23 EHRR 244.
122 Bankovic and Others v Belgium and 16 Other Contracting States (European Court of

Human Rights, Grand Chamber, Application No 52207/99, 12 December 2001) [59].
123 Al-Saadoon and Mufdhi v United Kingdom (2009) 49 EHRR SEl I ('Al-Saadoon').
124 Committee Against Torture, Conclusions and Recommendations: United States of

America, 361h sess, UN Doc CAT/C/USA/CO/3/Rev 1 (18 December 2006).
125 Human Rights Committee, Consideration of Reports Submitted by States Parties

Under Article 40 of the Covenant Third periodic reports of States parties due in 2003:
United States ofAmerica, UN Doc CCPR/C/USA/3 (28 November 2005) [130].

126 Stocke v Germany (1989) 199 Eur Court HR (ser A) 24 [166].
127 Human Rights Committee, Views: Communication No. 56/1979, 13'h sess, UN Doc

CCPR/C/OP/l (29 July 1981) [92] ('Celiberti de Casariego v Uruguay').
128 Ibid [10.2].
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the acquiescence of the Government of that State or in opposition to it'. 129 The
Committee adopted the same approach in the similar case of Lopez v Uruguay.130

It is therefore well established that in circumstances where agents of a state
detain an individual outside the territory of the state, the individual is within that
state's jurisdiction. 131 Clearly, these circumstances are not directly relevant to
MLA or law enforcement cooperation because the requested state does not exercise
direct control over the person that is comparable to arrest or detention. However,
there may still be some relevant principles that can be drawn from these cases.

The notion of jurisdiction based on the control over a person opens up the idea
that there is something important about the relationship between the state and the
individual, not just the location of the individual. It seems that, where a state
controls the territory, there is no need to prove a particular relationship with the
state. However, where there is no control over the territory, it is necessary to prove
a particular level of control over the individual. 132

The abduction and arrest cases also show that jurisdiction is not necessarily
mutually exclusive. At the time of her abduction, Ms Celiberti de Casariego would
also have been within the jurisdiction of Brazil. If Brazilian authorities were
complicit in the abduction or if they had committed an entirely unrelated breach of
her rights at the same time, Ms Celiberti de Casariego would have been within the
jurisdiction of both Brazil and Uruguay. As Hampson and Salama noted in their
report to the Sub-Commission on the Promotion and Protection of Human Rights,
'An individual may be within the jurisdiction of one state for some purposes and of
another for other purposes. Jurisdiction is not an all or nothing affair'. 133 This is
relevant to the MLA context because it indicates that the fact that an accused person
is in the territory (and therefore jurisdiction) of the requesting state does not
necessarily preclude the possibility that the person could be within the jurisdiction
of the requested state. The question then becomes whether control over a person
that falls short of actual physical control could ever enliven a state's jurisdiction.

The recent Grand Chamber decision in Al-Skeini 134 seems to indicate that
control over territory and control over the person can work cumulatively to
establish the requisite overall level of control required for jurisdiction. Earlier, the
House of Lords had decided that persons in Southern Iraq who were killed by

129 Ibid [10.3].
130 Lopez Burgos v Uruguay UN Doc CCPR/C/13/D/52/1979 (1981).
131 With the notable exception of the US, as discussed above.
132 Rick Lawson, 'Life after Bankovic: On the Extraterritorial Application of the

European Convention on Human Rights' in Fons Coomans and Menno T Kamminga
(eds), Extraterritorial Application of Human Rights Treaties (Intersentia, 2004) 83,
98.

133 Frangoise Hampson and Ibrahim Salama, 'Administration of Justice, Rule of Law and
Democracy' (Working paper on the relationship between human rights law and
international humanitarian law, Commission on Human Rights Sub-Commission on
the Promotion and Protection of Human Rights) 57 th sess, UN Doc
E/CN.4/Sub.2/2005/14 (21 June 2005).

134 Al-Skeini and Others v the United Kingdom (European Court of Human Rights, Grand
Chamber, Application No 55721/07, 7 July 2011) ('Al-Skeini').
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British troops on patrol were not within the UK's jurisdiction.13 5 One of the reasons
for the House of Lords' conclusion was that the insurgency was so intense that the
UK did not have a sufficient level of control over the territory. 136 However, the
Grand Chamber of the ECHR effectively overturned this finding and found that the
individuals who were shot by the British troops were within the UK's jurisdiction.

The Grand Chamber reasoned that:

following the removal from power of the Ba'ath regime and until the accession of the
Interim Government, the United Kingdom (together with the United States) assumed
in Iraq the exercise of some of the public powers normally to be exercised by a
sovereign government. In particular, the United Kingdom assumed authority and
responsibility for the maintenance of security in South East Iraq. In these exceptional
circumstances, the Court considers that the United Kingdom, through its soldiers
engaged in security operations in Basrah during the period in question, exercised
authority and control over individuals killed in the course of such security
operations, so as to establish a jurisdictional link between the deceased and the
United Kingdom for the purposes of Article I of the Convention.1 37

In this way, the Grand Chamber seems to have drawn from both the ideas of control
over territory and control over the individual. The Grand Chamber refers to a state's
use of force as being able to 'bring the individual ... under the control of the State's
authorities'. 138 However, it only looks to this element of personal control after
establishing that the UK was exercising 'all or some of the public powers normally
to be exercised by that Government'. 139 Accordingly, the bombing in Bankovic
would not be sufficient to create jurisdiction because there was no accompanying
exercise of public powers, even though the action itself seems to have a very similar
effect on the individuals.

While this is an interesting development in the jurisprudence on establishing
jurisdiction through control of the person, it is unlikely to assist in the effort to
establish jurisdiction over persons who are affected by the provision of mutual
assistance or law enforcement cooperation. This is because the requested state does
not exercise any particular public power in the territory of the requesting State. If
jurisdiction is to be established, it is necessary to take the principles of jurisdiction
through control one step further by looking to control over outcomes.

3 Control over outcomes
There are a number of cases from regional and international institutions that do not
seem to fit within the framework of jurisdiction based on control over territory or
control over the person. Decision makers in cases about the issuing of passports,
enforcement of a foreign judgment and trial in absentia have been willing to find

135 Regina (Al-Skeini and others) v Secretary of State for Defence [2007] 3 WLR 33.
136 The primary reason was that Southern Iraq was held not to be part of the ECHR's

espacejuridique and the Convention therefore did not apply. This finding has been
overturned by the Grand Chamber of the ECHR.

137 Al-Skeini (European Court of Human Rights, Grand Chamber, Application No
55721/07, 7 July 2011) [149].

138 lbid [136].
139 Ibid [135].
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breaches of international human rights law obligations without being troubled by
the fact that the complainant was outside the territory of the respondent state.
However, these cases do not provide full explanations of their findings about
jurisdiction. Moreover, the judgments in cases such as Bankovic and Al-Saadoon do
not explain the way in which these judgments interact with cases that have taken
more expansive approaches to jurisdiction. This leaves one with the sense that there
may be other ways in which to expand a state's jurisdiction, but little guidance on
the way in which this should be done. This section will consider some of the ways
in which these cases could be interpreted and whether this would justify an
expanded notion of jurisdiction that would encompass MLA and law enforcement
cooperation cases.

A case that one commentator has interpreted 140 as possibly indicating that
mutual legal assistance could be seen as an act of authority producing effects
extraterritorially which brings an affected individual within that state's jurisdiction
is Drozd and Janousek v France and Spain.141 In this case, a Spanish and a Polish
citizen were convicted of bank robbery by an Andorran court. At the time, Andorra
was not a party to the European Convention. Part of usual Andorran practice means
that French and Spanish judges sit on the appeal courts, but in a personal capacity.
Offenders are able to select whether to be imprisoned in France or Spain and the
applicants in this matter chose France. The applicants then brought a complaint
against France alleging that they had not received a fair trial in Andorra and that
France was now breaching this right by enforcing the sentence. The Court did not
find that there had been a breach of their right to a fair trial. However, the Court
suggested that if there had been an unfair trial, France's role in imprisoning the
applicants could amount to a breach of the right to a fair trial. The Court stated:

The term "jurisdiction" is not limited to the national territory of the High
Contracting Parties; their responsibility can be involved because of acts of their
authorities producing effects outside their own territory. 142

The Court later went on to state:

The Contracting States are, however, obliged to refuse their co-operation if it
emerges that the conviction is the result of a flagrant denial of justice (see, mutatis
mutandis, the Soering v. the United Kingdom judgment...).143

It is difficult to decide the best way in which to interpret this case because of the
confusing facts and scant explanation of the reasoning. The obiter statement about
states being responsible for acts producing effects outside their territory could be
hinting at a very broad interpretation of jurisdiction or it could be limited to
circumstances in which the state also exercises some form of territorial or personal
control. The statement about states being obliged to refuse cooperation where there
is a flagrant denial of justice does not advance us any further because the Court was
referring to a situation in which the victim is actually present in the territory of the
state. It is therefore of little help in understanding the MLA or law enforcement

140 Currie, above n 2, 152.
141 Drozd and Janousek v France and Spain (1992) 14 EHRR 745.
142 Ibid [91].
143 Ibid [110].
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cooperation situation, where the person is not physically present in the requested
state's territory.

Another interesting area of jurisprudence is the series of communications to the
Human Rights Committee in the late 1970s and early 1980s, known as the 'passport
cases'. 144 These cases dealt with Uruguay's refusal to issue passports to citizens
who were residing outside of Uruguay. Article 12(4) of the ICCPR provides that
'No one shall be arbitrarily deprived of the right to enter his own country'. In the
case of Nunez v Uruguay, the author was a Uruguayan journalist who had been
living and working in Italy when, unbeknownst to him, his Uruguayan passport was
revoked. Nunez submitted a communication to the Human Rights Committee
arguing that this breached his right to enter his country under article 12(4). Uruguay
argued that Nunez was not on Uruguayan territory and was therefore not within
Uruguay's jurisdiction for the purposes of article I of the Optional Protocol to the
Covenant. The Committee rejected this argument and stated:

... it followed from the very nature of that right that, in the case of a citizen resident
abroad, article 12(2) imposed obligations both on the State of residence and on the
State of nationality, and that therefore article 2(1) of the Covenant could not be
interpreted as limiting the obligations of Uruguay under article 12(2) to citizens
within its own territory. 145

Similarly, in the case of Montero v Uruguay the Committee found that Uruguay
breached the obligation under article 12(4) of the ICCPR when it did not renew Ms
Montero's passport while she was living in Berlin.

The passport cases show that jurisdiction is not limited to circumstances where
there is control over either the territory or the person. The reference in Nunez v
Uruguay to the fact that issuing a passport is 'clearly a matter within the jurisdiction
of the Uruguayan authorities' suggests that the Committee took comfort from the
fact that Nunez was within Uruguay's jurisdiction for the purposes of general
international law. However the extracts quoted above also indicate that the
Committee seemed to find that there was something special about the right to enter
one's country that meant that the obligations must extend to citizens who are
outside the state's territory. It is this very scenario that Nowak uses to support his
disjunctive reading of 'territory' and 'jurisdiction' in article 2(1) of the ICCPR
because he reasons that it would be 'absurd' if one needed to be within the territory
of a state in order to assert the right to enter the state. While this seems reasonable,
it raises the question of whether there are any other rights that require an
extraterritorial reading of the obligation.

144 Human Rights Committee, Views: Communication No 108/1981, 19th sess, UN Doc
CCPR/C/19/D/108/1981 (22 July 1983) ('Nunez v Uruguay'); Human Rights
Committee, Views: Communication No 106/1981, 18th sess, UN Doc
CCPR/C/18/D/106/1981 (31 March 1983) ('Montero v Uruguay'); Human Rights
Committee, Views: Communication No 57/1979, 15th sess, UN Doc CCPR/C/OP/1
(23 March 1982) ('Martins v Uruguay'); Human Rights Committee, Views:
Communication No 77/1980, 18th sess, UN Doc A/38/40 (31 March 1983)
('Lichtensztejn v Uruguay').

145 Nunez v Uruguay, UN Doc CCPR/C/19/D/108/1981, [6.1].

189



Australian Year Book ofInternational Law Vol 30

Another right that has been recognised as applying to an individual when he or
she is outside that state's territory is the right under article 14(3) of the ICCPR for a
person to be present during the determination of a criminal charge against him or
her. In the Human Rights Committee communication of Mbenge v Zaire, 146
Mbenge was living as a refugee in Belgium at the time that a court in Zaire
sentenced him to death without his knowledge. The Committee found that his rights
under article 14(3) had been violated because the state had not provided any
evidence that they had attempted to contact Mbenge. The Committee did not
address the issue of jurisdiction. The Committee's views seem to be based on an
assumption that Mbenge was within Zaire's jurisdiction without any explanation of
the basis.

Clearly, Zaire did not have control over the territory where Mbenge was or
exercise any public powers, nor did Zaire exert any actual control over his person.
Accordingly, the reasoning of cases such as Bankovic and Al-Skeini does not help
us to understand the Mbenge decision. Applying the logic in the passport cases, it
could be argued that there is something inherent in the right not to be tried in
absentia that means that it should be understood as applying even when an
individual is outside the territory of the state. However, trial in absentia is not the
same as failure to issue a passport. Whereas in order to give effect to the right to
enter a country it is necessary to interpret it as applying when a person is outside
that country, the right to be tried in one's presence could be equally important to a
person who is in the territory of the state as to someone who is outside the territory.
Unlike the right to enter one's country, the right to be tried in one's presence could
be construed as only applying when the person is inside the state's territory without
leading to 'absurd' results. This indicates that there is something more to the
question of jurisdiction than just control over territory or the person. The Human
Rights Committee has not provided any guidance on this issue, with General
Comment 32 on article 14 not mentioning the issue of jurisdiction. 147 General
Comment 31 on the nature of the obligations under the ICCPR is similarly
unilluminating as it simply states that 'a State party must respect and ensure the
rights laid down in the Covenant to anyone within the power or effective control of

that State Party, even if not situated within the territory of the State Party'. 148 This

leaves the area open to different theories and speculation.

The Inter-American Commission on Human Rights has referred to the notions of
'power' and 'authority' over persons in a case that is factually quite similar to
Bankovic; Armando Alejandre Jr and Others v Cuba (the 'Brothers to the Rescue'

146 Human Rights Committee, Views: Communication No 16/1977, 18th sess, UN Doc
A/38/40 (25 March 1983) ('Mbenge v Zaire').

147 Human Rights Committee, General Comment No 32: Article 14: Right to equality
before courts and tribunals and to a fair trial, 19th sess, UN Doc CCPR/C/GC/32 (23
August 2007).

148 Human Rights Committee, General Comment No 31: The Nature of the General Legal
Obligation Imposed on States Parties to the Covenant, 80th sess, UN Doc
CCPR/C/21/Rev.1/Add. 13 (26 May 2004) [10].
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case). 149 In Brothers to the Rescue, the Cuban military shot down two civilian
aircraft in international air space. The Commission found Cuba responsible for
breaching the victims' right to life and right to a fair trial. The Commission stated:

... when agents of a state, whether military or civilian, exercise power and authority
over persons outside national territory, the state's obligation to respect human rights
continues. ... agents of the Cuban State, although outside their territory, placed the
civilian pilots of the 'Brothers to the Rescue' organization under their authority. 150

The Commission's use of the terms 'power and authority' indicates a more
expansive approach than the term 'effective control'. The 'power and authority' is
still phrased as being linked to the person, rather than the outcome. However,
Brothers to the Rescue did not involve control over the person in the sense of
forcing a person to be in a particular place through detention or abduction, so the
control referred to must be control over the person's life in a wider sense. The
Grand Chamber's reasoning in Al-Skeini can be interpreted in a similar manner; the
Chamber refers to exercising 'power and control' over individuals who were killed.

In Bankovic, the applicants argued that jurisdiction for the purposes of the
European Convention on Human Rights should be determined by how much
control the state party has over the outcome. The Court summarised their arguments
as follows:

In particular, they suggest that the determination of "jurisdiction" can be done by
adapting the "effective control" criteria developed in the above-cited Loizidou
judgments (preliminary objections and merits) so that the extent of the positive
obligation under Article I of the Convention to secure Convention rights would be
proportionate to the level of control in fact exercised. They consider that this
approach to jurisdiction in Art.1 would provide manageable criteria by which the
Court could deal with future complaints arising out of comparable circumstances.
Accordingly, when, as in the above-noted Loizidou judgments (preliminary
objections and merits), the Turkish forces were found to have had effective control
of Northern Cyprus, it was appropriate to consider Turkey obliged to vindicate the
full range of Convention rights in that area. However, when the respondent States
strike a target outside their territory, they are not obliged to do the impossible
(secure the full range of Convention rights) but rather are held accountable for those
Convention rights within their control in the situation in question.151

The Bankovic Court rejected this argument, as did the Grand Chamber in Al-
Skeini. 152 However, this 'graduated approach' of scaling a state's obligations
according to the control that the state has over the outcomes of their action has been
picked up by a number of commentators. Scheinin proposes a theory of 'facticity
and normativity'. Under this approach, the extent of a state's obligation is
determined by the amount of control that it is able to exert in the particular factual

149 Inter-American Commission of Human Rights, Views: Case No 11.589, Report No
86/99 (29 September 1999) ('Armando Alejandre Jr and Others v Cuba').

150 Ibid [25].
151 Bankovic and Others v Belgium and 16 Other Contracting States (European Court of

Human Rights, Grand Chamber, Application No 52207/99, 12 December 2001) [46]-
[47].

152 Al-Skeini (European Court of Human Rights, Grand Chamber, Application No
55721/07, 7 July 2011) [124].
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situation. He explains that '[e]ven if someone's human rights are violated in country
A, country B cannot be said to be responsible for that violation unless it had some
factually possible and meaningful way to prevent the violation'. 153 Scheinin
believes that this approach can be seen in the Human Rights Committee's
concluding observations on Iran in 1993, which provide:

The Committee also condemns the fact that a death sentence has been pronounced,
without trial, in respect of a foreign writer, Mr. Salman Rushdie, for having
produced a literary work and that general appeals have been made or condoned for
its execution, even outside the territory of the Islamic Republic of Iran. The fact that
the sentence was the result of a fatwa issued by a religious authority does not exempt
the State party from its obligation to ensure to all individuals the rights provided for
under the Covenant, in particular articles 6, 9, 14 and 19.154

The fact that the Committee felt competent to comment on Iran's action of
encouraging summary execution of an individual outside Iran's territory by persons
who may be entirely unconnected to Iran certainly indicates a generous approach to
jurisdiction. Scheinin emphasises that the Committee did not ask itself whether
public international law principles recognised Iran's jurisdiction to assassinate an
individual in Britain; the Committee presumed that performing such an
assassination or inciting non-state actors to perform it would entail 'effective
control' over the deprivation of an individual's life, even when the killing occurs
outside the territory of Iran. 155

Lawson agrees that the factual circumstances should dictate the obligations that
a State owes. The higher the level of control that a state exercises over an
individual, the higher the obligations that the state owes to that individual. He
explains:

... to the extent that they assume de facto control over individuals and interfere with
their lives, they should take 'measures within the scope of their powers which,
judged reasonably, might have been expected' to avoid violations of these
individuals' rights. Arguably, this standard is more demanding when fundamental
rights - such as the right to life and the prohibition of torture - are at stake. 156

Using this logic, when a state provides information or evidence to another state
knowing that it will be used in the investigation or prosecution of an individual, it
could be argued that the individual is within that state's jurisdiction because of the
impact that the information from the requested state has on the ability to investigate
or prosecute. The requested state could be said to have control over the outcome by
determining whether or not to hand over a key piece of evidence. However, this
then opens up the question of how much control is necessary. This issue will be
discussed further below in the context of foreseeability and causation of the breach
of human rights.

153 Scheinin, above n 117, 75.
154 Human Rights Committee, Concluding Observations of the Human Rights Committee:

Iran, UN Doc CCPR/C/79/Add.25 (3 August 1993) [256].
155 Scheinin, above n 117, 80.
156 Lawson, above n 132, 106.
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The attraction in the approaches of Scheinin and Lawson is that they do not treat
rights differently according to which side of the border an individual is standing or
which particular weapon a state chooses to use. Hampson and Salama illustrate this
by stating:

If the test used is control of the victim, as opposed to control over the infliction of
the alleged violation, ground forces may be found to be in control of the applicant,
as in the Issa case, but it is difficult to see how airborne forces could be, even when
that person is intentionally targeted.1 57

Defining jurisdiction according to control of outcomes gives a graduated
approach that recognises the extent to which a state causes or is able to effect the
enjoyment by an individual of his or her human rights.

The relevance of this argument can be seen when applied to the MLA or law
enforcement cooperation context. While the more common MLA scenario involves
a suspect who is present in the requesting state, it is also possible that a state may
request MLA for a suspect who is in the territory of the requested state. The
question then arises as to whether it is logical for a requested state to be expected to
treat a request for mutual assistance differently depending on where the person is
physically located, rather than according to the justice system of the requesting state
and the likely consequences for that individual. It seems counter-intuitive to allow a
state to provide assistance if the individual is located in another state but not to
allow the provision of assistance if the individual happens to be on the requested
state's territory at the time.

However, despite the attractiveness of some of these arguments and the support
among some commentators, the ECHR squarely rejected such arguments in
Bankovic. The Court considered that the applicant's idea was a 'cause and effect'
notion of jurisdiction that would mean that a state could be held liable by any
person anywhere in the world who is affected by a state's actions. The Court
reasoned that this would deprive the phrase 'within their jurisdiction' of any real
meaning. If the drafters had intended this meaning, they would have adopted the
kind of language used in common article 1 of the Geneva Conventions, which
requires the Contracting Parties to undertake 'to respect and to ensure respect for
the present Convention in all circumstances'. 158

The extended notions of jurisdiction discussed above can certainly be seen as
putting a strain on traditional definitions of 'jurisdiction'. There are also conceptual
challenges in this approach. Defining jurisdiction according to control over
outcomes conflates the question of whether a person is within a state's jurisdiction
with the question of whether the state has actually breached that right. The
conventional way in which to consider a claim that a state has breached an

157 Frangoise Hampson and Ibrahim Salama, 'Administration of Justice, Rule of Law and
Democracy' (Working paper on the relationship between human rights law and
international humanitarian law, Commission on Human Rights Sub-Commission on
the Promotion and Protection of Human Rights) 57th sess, UN Doc
E/CN.4/Sub.2/2005/14 (21 June 2005) [91].

158 Bankovic and Others v Belgium and 16 Other Contracting States (European Court of
Human Rights, Grand Chamber, Application No 52207/99, 12 December 2001) [25].
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individual's human rights is first to look at whether the individual is within the
State's jurisdiction and then to ask whether the state has breached its obligations.
The relevant time at which to ask questions about foreseeability and due diligence
in investigating risks is when considering if an actual breach has occurred. An
approach to jurisdiction that conflates these two questions would represent a
significant change in methodology and one that would, no doubt, meet with
apprehension by states. International human rights law has already made inroads
into traditional notions of sovereignty by recognising that states can owe obligations
at international law to individuals, not just other states. It would be another
significant leap to say that these obligations are owed to any individuals who are
potentially affected by that state's actions. This is not to dismiss the approach out of
hand, but rather to recognise the ramifications of the approach and the likelihood
that it would be met with reluctance by states.

The 'outcomes' approach also challenges the relationship between the concepts
of 'jurisdiction' and 'state responsibility'. Jurisdiction and state responsibility have
traditionally been seen as separate questions. Jurisdiction is a question of whether
or not a person is under the state's control (either through their location or their
relationship to the state), whereas state responsibility is a question of whether or not
a particular action is attributable to the state. This separates the general powers of
the state over the person from the effect of a state's particular action on the person.
The 'outcomes' approach merges these questions; if a person is affected by the acts
of the state or the state's agents, then the person is within the state's jurisdiction.
Advocates of the 'outcomes' approach see the convergence of principles of state
responsibility and jurisdiction as a positive outcome. 159 However, it may risk
oversimplifying the issue. For example, in the case of Bankovic, it is important first
to consider whether the NATO states were responsible for the bombing. Whether or
not the affected persons were within the states' 'jurisdiction' for the purposes of
international human rights law is a separate question. Just because the affected
persons were not within the states' jurisdiction for human rights law purposes does
not mean that there is necessarily a vacuum in the law; other bodies of law such as
international humanitarian law can be applied. Failure to treat jurisdiction and state
responsibility as separate questions could have flow-on effects when there are
bodies of law other than human rights law that may be relevant.

An analysis of the cases and arguments that support an expanded notion of
jurisdiction to cover control over outcomes shows that this is a particularly difficult
area. There is no clear line of support for this approach, although there are certainly
aspects of a range of cases that can be drawn together to support the argument. The
implications that such an approach would have on the conceptualisation of human
rights is significant. It could potentially extend the persons to whom a state owes
obligations under international human rights law to cover a wide range of
individuals. The extent of a state's obligations to these individuals would be limited

159 Scheinin, above n 117, 76; Hampson and Salama, above n 133 [91]; James Ross,
'Jurisdictional Aspects of International Human Rights and Humanitarian Law in the
War on Terror' in Fons Coomans and Menno T Kamminga (eds), Extraterritorial
Application ofHuman Rights Treaties (Intersentia, 2004) 9, 24.
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according to the extent of their control. However, the very notion of extending a
state's obligations would be likely to be met with significant reluctance by states.

(b) What degree of causation and foreseeability are necessary to
create an obligation?

What level of control or foreseeability is required in order to find that a state
breached its obligations to an individual who was affected by the information or
evidence provided by the requested state? Even if one accepts an extended notion of
jurisdiction such that a state's 'jurisdiction' extends to an individual affected by a
request for MLA or law enforcement cooperation, can the requested state be seen as
being implicated in the human rights abuse that the requesting state may commit?
There must be some sufficient level of causation or foreseeability in order to be able
to find the requested state responsible for the breach of human rights.

In tackling this issue, states have tended to differentiate between information
provided on an MLA basis and information provided on a police-to-police basis.
Thus, MLA is often governed by treaties, but law enforcement cooperation is
usually facilitated by memoranda of understanding. In the Australian context, the
Mutual Assistance Act 1987 defines the scope of MLA able to be provided, but the
limits on law enforcement cooperation are set out in the AFP Practical Guide on
International Police to Police Assistance in Death Penalty Situations. 160 This seems
to reflect a general belief that MLA requires more stringent regulation than law
enforcement cooperation, presumably because it can have more 'serious'
consequences. States such as Australia also apply different laws or policies to
assistance that is provided before an individual is charged compared with assistance
provided after a person is charged.16 1 This seems to indicate a presumption that
once an individual is charged, there is a more direct link between providing the
evidence and the effect on the person to whom the evidence relates. However, the
value of this distinction seems questionable when different legal systems may
'charge' a person at different stages of the investigation and prosecution process. 162

The limitations of the existing approaches can be seen in the example of the Bali
9 case. In this case, the AFP provided the Indonesian National Police with a tip-off
about the names of suspects and the expected timing of a planned drug importation
from Indonesia to Australia. 163 While this information was provided on an agency-
to-agency basis rather than under MLA and was provided before any suspects had

160 Australian Federal Police, AFP Practical Guide on International Police to Police
Assistance in Death Penalty Situations, OGOOO 1, 7 November 2007.

161 See, eg, Mutual Assistance in Criminal Matters Act 1987 (Cth) s 8(1A), which makes
potential imposition of the death penalty a mandatory ground for refusal for requests
after a person has been charged, but only a discretionary ground if the person has not
yet been charged.

162 The Extradition and Mutual Assistance in Criminal Matters Legislation Amendment
Act 2011 (Cth) cl 11 proposes to amend the Mutual Assistance in Criminal Matters
Act 1987 (Cth) s 8(1A) to ensure that the mandatory ground for refusal in death
penalty matters also applies when a person has been arrested or detained on suspicion
of committing an offence for which the death penalty may apply, regardless of whether
formal charges have been laid.

163 Rush and others v Commissioner ofPolice (2006) 229 ALR 383.
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been charged with an offence, it was a critical part of the series of events that led to
these individuals being charged and prosecuted for offences that carry the death
penalty.

It is relevant to consider the approach taken in the extradition context. In the
extradition context, the requested state may have no direct role in the human rights
breach but can still be found to be liable for its role in exposing an individual to the
risk of breaches being committed by the requesting state. A requested state can be
liable if objectively at the time of extradition, it should have known that there was a
'real risk' or it was 'foreseeable' that the breach would occur following extradition.
The Soering court referred to consequences that were 'not too remote' 164 and
circumstances where there was a 'real risk'. 16 5 The Human Rights Committee has
variously referred to 'necessary and foreseeable' consequences, 166 where there is a
'real risk' 167 and consequences that 'may be reasonably anticipated'. 168 It is
irrelevant whether the requesting state actually goes through with the anticipated act
of torture or deprivation of life. The key question is the foreseeability of a potential
human rights abuse.

Applying these tests to the MLA and law enforcement cooperation context, the
question is whether there is a 'real risk' that the person the subject of the
investigation or prosecution would be subject to a breach of one of their key human
rights if the assistance is provided. The range of variables in the MLA or law
enforcement cooperation context is greater than in extradition cases. Extradition can
only be requested once an arrest warrant has been issued for a particular individual.
By contrast, a request for assistance can occur at any stage of an investigation or
prosecution. The assistance provided could be a crucial piece of evidence or it
could be one small piece in a much larger body of evidence required to prove guilt.
It is also possible that, at the time that a request for assistance is made, the suspect
may not be within the territory of the requesting state and prosecution will only be
possible if a third State extradites the individual to the requesting state.

While the MLA and law enforcement cooperation context is more complex than
the extradition context, it is arguable that the test from extradition jurisprudence of
'real risk' and 'necessary and foreseeable' consequences is still relevant. If a state
requests a piece of information in relation to the investigation or prosecution of a
particular crime, it does not seem unreasonable to suggest that providing this
information may foreseeably lead to a person being prosecuted and convicted of
that crime. An argument that the information being provided is not critical to the
prosecution would be second-guessing the investigative and prosecutorial processes
of the requesting state.

However, there may still be an important difference between sharing evidence
across borders and forcibly relocating a person from the safety of one state to
another state where there is a real risk that he or she will be exposed to a human

164 Soering (1989) 161 Eur Court HR (ser A) [85].
165 Ibid [88].
166 Kindler v Canada, UN Doc CCPR/C/48/D/470/1991, [6.2].
167 Ng v Canada, UN Doc CCPR/C/49/D/469/1991, [14.2].
168 Judge v Canada, UN Doc CCPR/C/78/D/829/1998, [10.4].
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rights breach. Instinctively, there seems to be something more direct in the chain of
causation when the requested state's actions hand a person over to another
jurisdiction. The challenge here is in formulating a test of causation or
foreseeability that takes account of the complexities of the processes and variables
involved in sharing evidence but is still workable in practice. This is clearly an area
that would benefit from greater analysis by Governments and human rights treaty
bodies.

VII. Conclusion
Just as extradition can have a significant impact on an individual's human rights, so
too can the sharing of evidence through MLA or law enforcement cooperation. At
first glance, it may seem logical to extend the approach taken to the obligation not
to extradite individuals to the MLA and law enforcement cooperation context.
However, there are some significant differences between the MLA or law
enforcement cooperation processes and the extradition process that mean that
international human rights law's approach to extradition cannot be directly imported
into MLA and law enforcement cooperation.

Any application of the obligations under international human rights law to MLA
and law enforcement cooperation would require an extended understanding of
'jurisdiction'. While such an understanding may be possible to construct by drawing
on cases such as the passport cases and cases on trial in absentia, there are
significant conceptual challenges that will need to be addressed. Further work is
also needed to develop a test of causation or foreseeability that is sufficiently
sophisticated for the complex factual situations in the MLA and law enforcement
contexts. Even if these theoretical problems can be overcome, any move towards a
more expansive approach is likely to encounter strong opposition from states.

One way in which to address the issue of human rights protections in MLA and
law enforcement cooperation could be through the bilateral and multilateral treaty
system on which many of these processes are based. To this end, the International
Law Association has proposed inserting a clause into MLA treaties that would
require states to refuse assistance where it is likely that the assistance would result
in a person's human rights being violated in a way that contravenes international
law. 169 However, such a formulation would require significant refinement before it
could be workable in practice. As the discussion above has highlighted, issues such
as how 'likely' the risk would need to be and whether the protection applies to all
human rights arising from any treaty or rule of customary international law or
whether it would be limited to specified key human rights would need to be
clarified. Too broad an approach could be seen as being unjustifiably protective of
alleged criminals' rights at the expense of the rights of the victims.

At the moment, MLA and law enforcement cooperation are covered in a number of
bilateral, multilateral and regional instruments. However, there have been moves
towards creating a comprehensive treaty on international legal cooperation that

169 International Law Association, Report of the Sixty-eighth Conference held at Taipei
(1998), cited in Ronli Sifris, 'Balancing Abolitionism and Cooperation on the World's
Scale: The Case of the Bali Nine' (2007) 35 Federal Law Review 81.
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would address extradition, MLA and law enforcement cooperation. 170 Creation of
such an instrument would provide an unprecedented opportunity to address human
rights in a thorough, considered manner. A comprehensive treaty could include
clear, mandatory grounds for refusal where a sufficient risk existed that specified
human rights would be breached. The requisite level of risk and the specified
human rights could draw on the extradition jurisprudence as a starting point.
However, it would be very difficult to develop a framework that was sufficiently
nuanced to handle complex situations but also able to be applied by officers in their
day-to-day activities.

For example, the handling of the death penalty would be likely to generate
significant differences of opinions between states. Some commentators argue that
abolitionist states should never provide information relating to a death penalty
offence without an adequate undertaking that the death penalty will not be imposed
or carried out. 17 1 However, other commentators argue that a blanket prohibition on
providing information without an undertaking could constitute too great a constraint
on the effectiveness of international cooperation. 172 Law enforcement agencies
regularly share information both in response to requests and on a voluntary basis.
Requiring a death penalty undertaking before sharing any piece of information
could severely restrict the ability of foreign agencies to work together to fight
transnational crime.

Even the seemingly non-controversial issue of prohibiting provision of
assistance where there is a real risk of torture or cruel, inhuman or degrading
treatment or punishment creates difficulties in practice. Unlike the death penalty,
torture does not appear as a punishment on the requesting state's statute books and
the requested state would have to undertake independent research to establish if any
risk existed. A requested state would need to consider such diverse issues as the
conditions in prison if a person were convicted and the adequacy of medical
treatment in the prison system. While this sort of analysis is certainly possible and is
often conducted before a state surrenders a person for extradition, it would be
unworkable to expect this sort of analysis in every instance in which one police
officer shares information with a foreign counterpart. In practice, it could mean that
if there were any history of practices that could amount to torture or cruel, inhuman
and degrading treatment or punishment in a state, other states would not cooperate
with it on any basis. This situation would not be able to be remedied by seeking
undertakings since undertakings relating to torture or cruel, inhuman or degrading

170 For example, the issue was discussed but ultimately rejected at the 2010 UN Congress
on Crime Prevention and Criminal Justice; Draft Salvador Declaration Comprehensive
Strategies for Global Challenges: Crime Prevention and Criminal Justice Systems and
Their Development in a Changing World, UN Doc A/CONF.213/L.5 (29 March 2010)
[23].

171 Colin McDonald, 'Don't Bury Us Before We're Dead' (Paper presented at the
Criminal Lawyers Association of the Northern Territory Eleventh Biennial Conference
'Remote Justice', Bali, 5 July 2007).

172 Lorraine Finlay, 'Exporting the Death Penalty? Reconciling International Police
Cooperation and the Abolition of the Death Penalty in Australia' (2011) 33 Sydney
Law Review 95.
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treatment or punishment are considered inherently unreliable. 173 A blanket
prohibition on any form of cooperation with a particular state could create a haven
for criminal activity.

At the moment, each state handles these issues in a different way. An attempt to
negotiate a comprehensive multilateral treaty would therefore face significant
challenges. It is difficult to envisage an approach that could be adopted by
consensus by states but would be clear and precise enough to constitute an
improvement on the existing ad hoc arrangements. Further research and discussion
is needed to develop a considered approach that takes into account law enforcement
imperatives and government priorities, but is also strongly grounded in principles of
international human rights law and criminal law. As the use of MLA and law
enforcement cooperation continues to grow, it is increasingly important for this
discourse to evolve and keep pace with casework developments.

173 Baysakov v Ukraine (European Court of Human Rights, Application No 54131/08, 18
February 2010); Chahal v United Kingdom [1996] Eur Court HR 54. But see also Abu
Qatada (European Court of Human Rights, Application No 8139/09, 17 January
2012), in which the Court took into account assurances obtained from the Jordanian
Government by the UK Government.
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Biting off more than it can chew?
The International Criminal Court and the

Crime of Aggression

Jack Williams*

I. Introduction
To initiate a war of aggression.. .is not only an international crime; it is the supreme
international crime differing only from other war crimes in that it contains within
itself the accumulated evil of the whole.l

This article argues that states parties to the Rome Statute should not activate the
International Criminal Court's (ICC's) jurisdiction over the crime of aggression
(COA) until the Court becomes further established and experienced. The COA is a
politically controversial and divisive crime, and could place an unsustainable strain
on the Court's current resources. An initial list of indicia and the proposal to
establish the Special Working Group on Indicia for the Entry into Force of the
Crime of Aggression (SWGI) in this article will help states to judge when the time
is right to activate the Court's jurisdiction over the COA.

The article begins by giving an overview of the history of the COA in the lead
up to the Kampala Review Conference (RC), and then introduces the agreement
reached in Kampala on the COA, arguing that it represents a positive step forward
for international criminal justice.

The article then argues that the ICC is not yet adequately experienced and
established to effectively deal with the controversial and politically charged COA.
The article argues that taking on this politically divisive and subjective crime at this
early stage in the development of the ICC risks overburdening the Court, raising

BA, LLB (Hons) (ANU). Legal Officer, Office of International Law, Attorney-
General's Department, Australia. The opinions expressed in this article are those of the
author and not necessarily of the Attorney-General's Department or the Australian
Government. Thank you to the Coalition for the International Criminal Court for
inviting me to participate at the Kampala Review Conference as part of their
delegation. Particular thanks to Rob McLaughlin for his wise counsel throughout the
drafting process of this article, and to Roger Clark for reading over several drafts,
agreeing to be interviewed in his personal capacity, and for providing me with some
excellent suggestions and advice. Thank you also to Gerry Simpson, Deborah Ruiz,
Carolyn Jack, Philip Williams, Emma and John Boughton, Denen De Silva, William
Brydie-Watson, Georgia Flynn, Netta Goussac and Sam Thorpe for reading over
previous drafts of the paper, and to Elizabeth Evenson, Mark Ellis, Tehrime Khan,
Dr Carrie McDougall and Toby Hanson for agreeing to be interviewed about the issues
raised in this article.
International Military Tribunal, Proceedings of the International Military Tribunal
sitting at Nuremberg, Germany, 421 <http://werle.rewi.hu-berlin.de/IMT Judgment
.pdf>.
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expectations, and limiting its ability to concentrate on the three crimes already
within its jurisdiction. 2 Nonetheless, the article concludes by arguing that while the
Court has insufficient experience at present to effectively handle the COA, when it
is developed and experienced enough to do so it should begin to exercise
jurisdiction over this serious crime, to help deter leaders of states from initiating
illegal wars, and to punish those who have committed such acts.

In an effort to guide state decision-making before, on, or after 1 January 2017 as
to whether or not to ratify the amendments on the COA, and assuming the COA
enters into force, whether or not states should 'opt in' or 'opt out' of COA
jurisdiction, the article proposes, as mentioned above, that the Assembly of States
Parties (ASP) establish a SWGI to be tasked with developing indicia to help states
judge whether the ICC is ready to bring the COA within its active jurisdiction. This
article makes a first attempt at developing some of the proposed indicia.

The article concludes by demonstrating that the amendments on the COA
adopted in Kampala provide a workable legal framework for taking the action this
article argues states parties should take in the lead up to, during and beyond the
decision to be made by states parties on the COA amendments on 1 January 2017.

II. An Overview and Brief History of the Crime of Aggression
The ultimate step in avoiding periodic wars, which are inevitable in a system of
international lawlessness, is to make statesmen responsible to law. And let me make
clear that while this is first applied against German aggressors, the law includes, and
if it is to serve a useful purpose it must condemn, aggression by other nations,
including those which sit here now in judgment.3

In 1945 the London Charter established the International Military Tribunal (IMT)
and invested it with jurisdiction to try, inter alia, 'crimes against peace.' 4 The IMT

2 These views are also largely shared by Human Rights Watch (HRW), see HRW,
Making Kampala Count (10 May 2010), 99 <http://www.hrw.org/node/90282
/section/8>; see also Richard Goldstone, State Aggression and Judicial Passivity (20
May 2010) Project Syndicate <http://www.project-syndicate.org/commentary/
rgoldstonel/English>; Open Society Justice Initiative, Open Letter to Foreign
Ministers (10 May 2010) <http://www.soros.org/initiatives/justice/news/icc-
aggression-20100510>. Giving the Court time to establish prior to taking on the COA
is also supported by Dr Carrie McDougall and Toby Hanson (note however that Toby
Hanson believes two-three years would be sufficient). See interview with Dr Carrie
McDougall, International Legal Specialist, Australian Department of Foreign Affairs
and Trade (Canberra, 2 September 2011) and interview with Toby Hanson, Australian
lawyer and attendee of the Kampala RC (Skype Interview, 23 August 2011)
(interviews on file with the author).

3 Opening Speech of United States' Chief Prosecutor, reprinted in International Military
Tribunal, Trial of German Major War Criminals by the International Military
Tribunal Sitting at Nuremberg Germany (William S Hein & Co, 2001) 45.

4 Article 6(a) of the London Charter defines crimes against peace as the 'planning,
preparation, initiation or waging of a war of aggression, or a war in violation of
international treaties, agreements or assurances, or participation in a common plan or
conspiracy for the accomplishment of any of the foregoing.' For a full copy of the
London Charter of the IMT see United Nations High Commissioner for Refugees
(UNHCR), Charter of the International Military Tribunal <http://www.unhcr.org/
refworld/docid/3ae6b39614.html>.
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also recognised the crime against peace (now more commonly referred to as the

COA) to be the 'supreme international crime.' 5 Upon his return to the United States
(US), the IMT's American Chief Prosecutor Robert Jackson informed President
Truman that the Nuremburg trials had set 'a judicial precedent' 6 and had become 'a
law with a sanction.' 7 Despite this, states have continued to engage in armed
conflict with impunity up to the present day. 8

On 11 December 1946 the United Nations General Assembly (UNGA)
recognised the Nuremburg Principles as international law, 9 and the International
Military Tribunal for the Far East (IMTFE) followed the Nuremburg precedent. 10

Despite this, it was not until 1974 that an 'act of aggression' was defined by the
UNGA within the meaning of Article 39 of the UN Charter.11 According to Claus
Kress and Leonie von Holtzendorff, even after the crime was defined 'nothing
really changed.' 1 2 Kress and Holtzendorff go on to explain that:

While Article 16 of the International Law Commission's draft Code of Crimes
against the Peace and Security of Mankind confirmed that the crime of aggression
constitutes a crime under international law, none of the international or
internationalized criminal tribunals established since the 1990s to deal with specific
situations of macro-criminality included the crime of aggression. 13

Despite the COA existing as a crime under customary international law, 14 its
potential to be tried as an international crime by a permanent international court was

5 International Military Tribunal, above n 1.
6 Claus Kress and Leonie von Holtzendorff, 'The Kampala Compromise on the Crime of

Aggression' (2010) 8 Journal ofInternational Criminal Justice 1179, 1181.
7 Ibid; Mr Justice Jackson, Report to the President (7 October 1946) Yale Law School

<http://avalon.law.yale.edu/imt/jack63.asp>.
8 The latest dataset shows that there have been 271 armed conflicts since 1946. For a

copy of this dataset see Department of Peace and Conflict Research, Uppsala
University, Sweden, UCDP/PRIO Armed Conflict Dataset <http://www.pcr.uu.se/
research/ucdp/datasets/ucdp prioarmed conflict dataset/>.

9 GA Res 95, UN GAOR, 6th Comm, 1st Sess, 55th mtg, UN Doc A/RES/95 (11
December 1946).

10 For a recent discussion of the IMTFE's contribution to international legal development
see N Boister and R Cryer, The Tokyo International Military Tribunal: A Reappraisal
(Oxford University Press, 2008) 115.

11 Definition of Aggression, GA Res 3314, UN GAOR, 6 th Comm, 2 319th mtg, UN Doc
A/RES/3314 (14 December 1974).

12 Kress and von Holtzendorff, above n 6.
13 Ibid.
14 Andreas Paulus, 'Second Thoughts on the Crime of Aggression' (2009) 20 European

Journal of International Law 1117, 1118; R v Jones and others [2006] UKHL 16;
Claus Kress, 'The Crime of Aggression before the First Review of the ICC Statute'
(2007) 20 Leiden Journal of International Law 851, 853-54; R Cryer, H Friman,
D Robinson, and E Wilmshurst (eds), An Introduction to International Criminal Law
and Procedure (Cambridge University Press, 2010) 312; Antonio Cassese,
International Criminal Law (Oxford University Press, 2nd ed, 2008) 155; Yoram
Dinstein, War, Aggression and Self-Defence (Cambridge University Press, 4 th ed,
2005) 121; M Dum e, 'Le crime d'agression' in H Ascensio, E Decaux, and A Pellet
(eds), Droit international penal (Pddone, 2000) 251; Claus Kress, 'Time for Decision:
Some Thoughts on the Immediate Future of the Crime of Aggression: A Reply to
Andreas Paulus' (2009) 20 European Journal ofInternational Law 1129, 1132-33.
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not established until the adoption of the Rome Statute in 1998. Article 5(2) of the
Rome Statute reads, inter alia, that:

2. The Court shall exercise jurisdiction over the crime of aggression once a provision
is adopted in accordance with articles 121 and 123 defining the crime and setting out
the conditions under which the Court shall exercise jurisdiction with respect to this
crime.

In order to fulfill the task outlined in Article 5(2) of the Rome Statute, a
Preparatory Commission was established by Paragraph 7 in Resolution F of the
Rome conference's final act which stated, inter alia, that the Commission:

shall prepare proposals for a provision on aggression, including the definition.. and
the conditions under which the International Criminal Court shall exercise its
jurisdiction with regard to this crime.

From 1999 to 2002 the Preparatory Commission held 10 sessions on the COA.
In its third session the Commission established the 'Working Group on Aggression'
which was first led by Tuvako Manongi of Tanzania, and then Silvia Fernandez de
Gurmendi of Argentina. While the work of the Commission helped frame the
ensuing debate on the COA, it did not succeed in defining the crime, nor did it
succeed in establishing a regime for the Court's exercise of jurisdiction.15 As a
result, when the Preparatory Commission was dissolved in 2002, the ICC's ASP
established the Special Working Group on the Crime of Aggression (SWGCA) to
continue the work of the Commission. 16

The SWGCA conducted its work from 2003 to 2009 led by Ambassador
Christian Wenaweser of Liechtenstein. By February 2009, the SWGCA had agreed
on a definition of the COA in the form of 'Article 8bis', 17 which was ultimately
adopted verbatim at the RC. Article 15bis, which dealt with the conditions for
exercise of jurisdiction, offered several alternatives that reflected the different
positions of states particularly in relation to the role, if any, of the United Nations
Security Council (UNSC) in the procedure by which the Court would exercise its
jurisdiction.

The five Permanent Members of the Security Council (P-5) took the view that
Article 39 of the Charter had conferred upon them 'exclusive' power to determine
the existence of any act of aggression, and thus the ICC should only be permitted to
exercise jurisdiction over the crime once a pre-determination of the existence vel

15 The Preparatory Commission released a report on 24 July 2002 that effectively
summarised the major positions in relation to the definition and the conditions for the
exercise of jurisdiction over the COA; see Preparatory Commission for the
International Criminal Court, Proposals for a Provision on the Crime of Aggression,
10 h sess, 2nd pt, UN Doc PCNICC/2002/2/Add.2 (24 July 2002); see also R S Clark,
'Rethinking Aggression as a Crime and Formulating its Elements: The Final Work-
Product of the Preparatory Commission for the International Criminal Court', 15
Leiden Journal ofInternational Law (2002) 859.

16 Assembly of States Parties, Continuity of Work in Respect of the Crime ofAggression,
ASP Res 1, 3rd mtg, ICC-ASP/1/Res.1 (9 September 2002).

17 S Barriga, W Danspeckgruber and C Wenaweser (eds), The Princeton Process on the
Crime of Aggression: Materials of the Special Working Group on the Crime of
Aggression, 2003-2009 (Liechtenstein Institute on Self Determination, 2009), 60-61.
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non of an act of aggression had been made by the UNSC. The vast majority of other
states pointed to Article 24 of the UN Charter which confers upon the UNSC
'primary' as opposed to 'exclusive' power over the maintenance of international
peace and security, which in turn, they argued, precludes the UNSC from exercising
a monopoly over such matters.

Many non-P-5 States also argued that the UNGA had already made several
findings of aggression and that the US, Britain and France had supported the 1950
Uniting for Peace Resolution, which recognised the UNGA's power not only to
make act of aggression determinations, but also to make recommendations to
member states as to what action should be taken 'to maintain or restore international
peace and security.'18 In the 1962 International Court of Justice (ICJ) advisory
opinion on Certain Expenses of the United Nations, the ICJ noted that the UNGA
regularly included in their annual budget resolutions provisions 'for the expenses
relating to the maintenance of international peace and security',19 adding further
fuel to the argument that the UNSC does not hold an 'exclusive' power over such
issues.

The ICJ has also made findings in cases involving alleged acts of aggression. 20

However, Roger Clark notes that the ICJ, like the UNSC, 'has been leery of actually
using the word "aggression"'. 2 1 Given the vastly divergent views of states as to the
question of the Court's COA jurisdiction, this was always going to be the most
difficult and controversial element of the discussions in Kampala. According to
some authors, it seemed unlikely that states would be successful in brokering a deal
on the question of the Court's COA jurisdiction at the Kampala RC.22

III. The Agreement Reached in Kampala on the Crime of Aggression
The COA was not the only item on the agenda at the RC. States had also agreed that
the first week of the conference would be dedicated to a 'stocktaking' exercise.' 23

Two other items were also on the agenda in Kampala; the so called 'Belgian
proposal' 24 as well as the proposal to delete Article 124.25 This left approximately

18 Uniting for Peace, GA Res 377(V), UN GAOR, 3 0 2nd mtg, UN Doc AIRES/377 (V) A
(3 November 1950). See also Roger S Clark, 'Amendments to the Rome Statute of the
International Criminal Court Considered at the First Review Conference on the Court,
Kampala, 31 May - II June 2010' (2010) 2 Goettingen Journal of International Law
689, 700.

19 Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter)
(Advisory Opinion) [1962] ICJ Rep 151, 160.

20 For the latest example of this see Case Concerning Armed Activities on the Territory
of the Congo (DR Congo v Uganda) (Judgement) [2005] ICJ Rep 168.

21 Clark, above n 18.
22 For an example of this view see A Zimmermann, 'Article 5' in Otto Triffterer ed),

Commentary on the Rome Statute of the International Criminal Court (Beck, 2n ed,
2008) 106.

23 For an overview of the outcome of the stocktaking exercise in Kampala see Assembly
of States Parties' Secretariat, Review Conference of the Rome Statute of the
International Criminal Court: Official Records (15 February 2011) International
Criminal Court, 4-5 <http://www.icc-cpi.int/Menus/ASP/ReviewConference/>.

24 This was the proposal to bring within the ICC's jurisdiction the war crimes of
'employing poison or poisoned weapons, employing asphyxiating, poisonous or other
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one week for states to discuss the COA amendments. On the issue of exercise of

jurisdiction, four main proposals were put to the conference, including the

President's 'Non-Paper' which formed the basis of the final agreement. 2 6 On the

issue of the crime's definition, states expressed their willingness to adopt the

definition as laid out in the SWGCA's 2009 proposed Article 8bis.27 Recognising

their opportunity to influence the debate during the meeting of the SWGCA had

passed, the US (although they tried to initially) ultimately did not seek to reopen the

Article 8bis negotiations in Kampala, but instead proposed a series of

'Understandings' that were to accompany the definition, some of which were

ultimately included in the final agreement. 28

Many academics agree that the precise legal status of the Understandings is

unclear. 29 Claus Kress et al note that:

the precise legal significance of what were to become the Understandings was
neither debated nor decided upon in the course of the negotiations. There was, for
example, no debate as to whether and where the Understandings are to be situated
within the legal framework of Article 31 of the Vienna Convention on the Law of
Treaties. 30

This is in contrast to the view of the US which 'believes - passionately - that

the Understandings are a critical supplement to the crime of aggression.' 3 1 Harold

Koh, the US State Department's Legal Advisor, contended that the 'Understandings

were adopted to make the definition more precise, to ensure that the crime will be

gases, and all analogous liquids, materials and devices, and employing bullets which
expand or flatten easily in the human body, when committed in armed conflicts not of
an international character'. See Assembly of States Parties' Secretariat, above n 23, 6.
This amendment was ultimately adopted by States Parties at the RC by adding these
elements to the Elements of Crimes in relation to war crimes by creating an Article 8,
para 2 (e).

25 For an excellent discussion of the outcome in Kampala in relation to the Belgian
Proposal and the proposed deletion of Article 124 see Clark, above n 18, 691-92
(Proposed deletion of Article 124) and 707-11 (Belgian Proposal).

26 The other proposals were the Argentine, Brazilian and Swiss Proposal ('ABS
Proposal'), the Canadian Proposal and the Slovenian Proposal. For a detailed
discussion of these proposals see Jennifer Trahan, 'The Rome Statute's Amendment on
the Crime of Aggression: Negotiations at the Kampala Review Conference' (2011) 11
International Criminal Law Review 49, 68-72.

27 Ibid 67-68.
28 For a more detailed discussion of the negotiations surrounding the so called

'Understandings' see Trahan, above n 26, 73-78. The Understandings as adopted at
the Kampala RC can be found in The crime ofaggression, 13th mtg, UN Doc RC/Res 6
(11 June 2010) annex IlI.

29 For example see C Stahn, 'The "End", the "Beginning of the End" or the "End of the
Beginning"? Introducing Debates and Voices on the Definition of "Aggression"
(2010) 23 Leiden Journal ofInternational Law 875, 879; B Van Schaack, 'The Crime
of Aggression and Humanitarian Intervention on Behalf of Women' (2011) 11
International Criminal Law Review 477, 487.

30 C Kress et al, 'Negotiating the Understandings on the Crime of Aggression' in
S Barriga and C Kress (eds), The Travaux Prdparatoires of the Crime of Aggression
(Cambridge University Press, 2011) 81, 83.

31 Kevin Jon Heller, 'The Uncertain Legal Status of the Aggression Understandings'
(2012) 10 Journal of International Criminal Justice 229, 246.
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applied only to the most egregious circumstances.' 32 The author broadly agrees
with Heller's analysis that:

unless they [the Understandings] are adopted by all of the States Parties to the Rome
Statute, the Understandings are nothing more than supplementary means of
interpretation that the Court would have the right to ignore once the aggression
amendments entered into force. 33

The author agrees with Heller's analysis that the Understandings cannot form
part of the primary means of interpreting the aggression amendments as they were
not adopted or accepted by all states parties as required under Article 31(2)(a) and
(b) and Article 31(3)(a) of the Vienna Convention on the Law of Treaties
(VCLT). 34 According to Heller "a minimum of 26 states parties were not involved
in 'making' the Understandings", 35 which leads to the conclusion that Article
31(2)(a) and Article 31(3)(a) of the VCLT cannot apply to their interpretation.
Furthermore, the 26 states parties have been silent in response to the adoption of the
Understandings which cannot be interpreted as acceptance of the Understandings as
required under Article 31(2)(b) of the VCLT. 36

Nonetheless, the author disagrees with Heller's assessment that the Court is
unlikely to rely on Article 32(a) of the VCLT when interpreting the definition of the
COA. 37 Given that the definition is yet to be tested in international courts, it seems

32 Press conference with Harold Koh and Stephen J Rapp (Washington, DC, 15 June
2010) <http://www.cfr.org/international-criminal-courts-and-tribunals/koh-rapps-
remarks-us-engagement-intemational-criminal-court-outcome-icc-assembly-states-
parties-conference-june-20 10/p22454>.

33 Heller, above n 31, 229. For contrary views see Michael P Sharf, 'Universal
Jurisdiction and the Crime of Aggression' (2012) 53(2) Harvard International Law
Journal 358, 359 and J Harrington, The Aggression Negotiations at the ICC Review
Conference (8 June 2010) EJIL Talk <http://www.ejiltalk.org/the-aggression-
negotiations-at-the-icc-review-conference/>. Both scholars argue that the
Understandings constitute a primary means of interpreting the aggression amendments
under Article 31 of the Vienna Convention on the Law of Treaties, opened for
signature 23 May 1969, 1155 UNTS 331 (entered into force 27 January 1980) (VCLT).

34 Heller, above n 31, 236-42. The relevant provisions of Article 31 of the VCLTprovide
that:

1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of
its object and purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the
parties in connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection
with the conclusion of the treaty and accepted by the other parties as an
instrument related to the treaty.

3. There shall be taken into account, together with the context:
(a) any subsequent agreement between the parties regarding the

interpretation of the treaty or the application of its provisions.
35 Heller, above n 31, 238.
36 Ibid 239.
37 Article 32 of the VCLTprovides that:

Recourse may be had to supplementary means of interpretation, including the
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incongruous to assert that the ICC would not take into account Understandings
validly adopted by consensus of those present in Kampala to aid its interpretation of
this controversial, politically charged and untested definition. The Court itself is
nascent and lacks a solid jurisprudential base which adds weight to the argument
that the ICC is likely to look to all resolutions validly adopted by states parties
when interpreting the COA definition, to the extent that this is possible under the
provisions of the VCLT.

Heller himself concedes that 'there is clearly some ambiguity concerning what
qualifies as a "manifest" violation of the UN Charter', but goes on to argue that the
Understandings 'are designed to make it more difficult to find a manifest violation,
not to clarify the definition of "manifest".' 38 The author contends that by making a
manifest violation more difficult to satisfy, the Understandings inherently clarify the
meaning of 'manifest' and should therefore be relied on by the Court if it feels the
meaning of 'manifest' is unclear.

The Court would be less likely to rely on Article 32(b) of the VCLT which
states that the ICC may rely on supplementary means of interpretation where an
Article 31 analysis produces a result that is 'manifestly absurd or unreasonable.'
This is based on an ordinary reading of the words 'manifestly absurd or
unreasonable' which creates a higher threshold requirement for the Court than mere
ambiguity or obscurity under Article 32(a). This does not, however, place reliance
by the Court on this option, beyond the realm of possibility.

Finally, the author agrees with Heller's view that while the Understandings can
be used to 'confirm the meaning resulting from the application of article 31 [of the
VCLT]', 39 this does not give the Understandings any substantive effect as there is
no scope for them to alter interpretive conclusions reached under an Article 31
VCLT analysis.4 0

(a) The Rome Statute's amendment procedure
The Rome Statute is ambiguous on the question of how amendments to the statute
are to be adopted and subsequently entered into force. These issues have attracted
much attention in the academic literature,4 1 but a detailed discussion is beyond the

preparatory work of the treaty and the circumstances of its conclusion, in order
to confirm the meaning resulting from the application of article 31, or to
determine the meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or unreasonable.

38 Heller, above n 31, 246.
39 VCLTart 32.
40 Heller, above n 31, 246.
41 Roger S Clark 'Negotiating Provisions Defining the Crime of Aggression, its Elements

and the Conditions for ICC Exercise of Jurisdiction Over it' (2009) 20 European
Journal of International Law 1103, 1114-15; Kress and von Holtzendorff, above n 6,
1196-98; Johan D Van der Vyver, 'Prosecuting the Crime of Aggression in the
International Criminal Court' (2010-11) 1 University of Miami National Security and
Armed Conflict Law Review 1, 41; Donald Ferencz, 'Bringing the Crime of Aggression
Within the Active Jurisdiction of the ICC' (2009) 42 Case Western Reserve Journal of
International Law 531, 534-40; Robbie Manson, 'Identifying the Rough Edges of the
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scope of this article. Nevertheless a limited outline is required and thus this section
will give a brief overview of the uncertainties surrounding the Rome Statute's
amendment procedures.

Article 121(3) outlines that amendments to the Rome Statute can be adopted by
consensus or by a two-thirds majority of States Parties.42 Articles 121(4) and (5)
govern how such amendments come into force, and their effects are quite different.
Under the Article 121(5) procedure, which refers only to amendments in relation to
Articles 5, 6, 7 and 8,43 changes made to these sections within the statute are only
enforceable against those states parties who independently ratify the amendments.
Professor Bassiouni professed the view of a majority of states parties that the
proposed amendments to the COA were effectively proposals to add to Article 5(2),
and were therefore to be governed by the Article 121(5) procedure. 44 The Article
121(5) procedure was tacitly accepted by most states parties at the RC as the correct
procedure to use for entry into force of the COA amendments. 4 5

By contrast, Roger Clark argues that the proposed COA amendments in
Kampala involved several amendments that fell outside of Article 5 including, inter

alia, Articles 8bis, 15 and 23, and should therefore have been governed by the
Article 121(4) procedure. 4 6 This argument was ultimately papered over in the
compromise achieved by states parties in Kampala.

The significance of adopting the Article 121(5) procedure as opposed to the
Article 121(4) procedure is profound. The ultimate adoption of the Article 121(5)
procedure dictates that only those states parties who by their own volition 'opt in'
thus submitting themselves to the ICC's COA jurisdiction could potentially be the
subject of a 15bis State or Prosecutor proprio motu referral (see discussion of
Article 15bis below). On the other hand, had states parties adopted the Article
121(4) procedure, this would have dictated that as soon as 7/8ths of states parties
ratified or accepted the COA amendments then all states parties, including the 1/81h
of those who had not ratified or accepted the amendments, would have been
exposed to potential 15bis referrals.

According to Clark, there were many political reasons behind why certain states
backed the Article 121(5) option as opposed to the Article 121(4) alternative. First,

Kampala Compromise' (2010) 21 Criminal Law Forum (Netherlands) 417, 418-22.
For a particularly in depth discussion of this issue see Roger S Clark, 'Ambiguities in
Articles 5(2), 121 and 123 of the Rome Statute' (2009) 41 Case Western Reserve
Journal ofInternational Law 413. For a good overview of the Article 121(4) v. Article
121(5) debate see Professor Bassiouni and Roger Clark, 'International Criminal Law
Symposium' (Speeches delivered at the Case Western Reserve University School of
Law, 26 September 2008) <http://law.case.edu/centers/cox/webcast.asp?dt=200809 26

&type=flv&a=0>.
42 Rome Statute of the International Criminal Court, opened for signature on 17 July

1998, 2187 UNTS 90 (entered into force 1 July 2002) art 121(3) ('Rome Statute').
43 These are the articles that deal with the four core crimes included within the Rome

Statute at the Rome Conference: the crime of aggression, genocide, crimes against
humanity and war crimes.

44 Bassiouni, above n 41.
45 The Crime ofAggression, 13th mtg, UN Doc RC/Res 6 (11 June 2010), para 1.
46 Clark, 'International Criminal Law Symposium', above n 41.
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some states believed the 7/ 8ths vote required under Article 121(4) would never be
reached, and so for strategic reasons opted for the Article 121(5) interpretation.
Second, those states which did not want the amendments to apply to them also
opted for the Article 121(5) option. According to Clark 'many States Parties did not
approach the Article 121 issue as an interpretation question but more as a political
question.' 47

(b) The definition: Article 8bis
Article 8bis distinguishes between a state's 'act of aggression' and a leader's 'crime
of aggression.' 48 A 'crime of aggression' is defined within the statute as:

the planning, preparation, initiation or execution, by a person in a position
effectively to exercise control over or to direct the political or military action of a
State, of an act of aggression which, by its character, gravity and scale, constitutes a
manifest violation of the Charter of the United Nations.49

For the purposes of paragraph 1, 'act of aggression' is defined as 'the use of
armed force by a state against the sovereignty, territorial integrity or political
independence of another State or in any other manner inconsistent with the Charter
of the United Nations.' 50 The next paragraph of the Article then refers to a list of
'acts' that are to qualify as an 'act of aggression' in accordance with UNGA
resolution 3314 of 14 December 1974. These 'acts' include invasion, attack by one
state on the armed forces of another, military occupation, annexation,
bombardment, blockade, use of armed forces within another state beyond the terms
of any agreement between those two states, providing territory to another state to
help that state commit acts of aggression, and the sending by or on behalf of a state
of non-military actors to commit acts of aggression upon the territory of another. 51

(c) Conditions for exercise of jurisdiction: Articles 15bis and 15ter
The most contentious issue in Kampala was that of determining how the Court
would exercise its jurisdiction over the COA. In an attempt to cater to the divergent
views on the issue, Article 15bis, as drafted by the SWGCA, was eventually split
into two parts comprising of Article 15bis, which deals with State referrals and
Prosecutor (proprio motu) referrals, and Article 15ter which deals exclusively with
UNSC referrals. Paragraph 3 of both Articles 15bis and 15ter states that the Court
cannot exercise jurisdiction over the COA in accordance with those provisions until
a decision is taken after 1 January 2017 'by the same majority of States Parties as is
required for the adoption of an amendment to the Statute.' 52 Paragraph 2 of both
Articles states that the Court may only exercise jurisdiction over the COA subject to

47 Professor Roger Clark, Rutgers Law School, Camden, New Jersey (Skype interview, 4
October 2011). Professor Clark represented the Government of Samoa in Rome and
Kampala and agreed to be interviewed in his personal capacity.

48 'Crime of aggression' is defined in Rome Statute art 8bis (1), annex I and 'act of
aggression' is defined in Rome Statute art 8bis (2), annex 1.

49 Rome Statute art 8bis (1), annex I.
50 Ibid art 8bis (2), annex I.
51 Ibid.
52 Ibid arts 15ter and 15bis, para 3.
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the conditions within those articles 'one year after the ratification or acceptance of

the amendments by thirty States Parties.' 53

Paragraph one of Article 15bis authorises the Court to exercise jurisdiction over

an alleged COA that has been referred to it by a State Party or the Prosecutor

proprio motu. Paragraph 4 outlines what has become known as the 'opt-out'

clause 54 whereby the ICC may exercise jurisdiction over a COA committed by a
State Party under Article 15bis unless

that State Party has previously declared that it does not accept such jurisdiction by
lodging a declaration with the Registrar. The withdrawal of such a declaration may
be effected at any time and shall be considered by the State Party within three
years.55

It should be noted that the effect of Article 15bis(4) is unclear and many
commentators and states parties have differing views on its operation. Some COA
experts believe that neither Article 121(4) nor (5) were strictly speaking adopted by
Article 15bis(4), but that instead a different procedure was adopted whereby once
30 states parties ratify the amendments and the 1 January 2017 resolution is

adopted, then the 15bis amendments apply automatically to all states parties who do

not subsequently opt out. This interpretation is based on the wording in Article

l5bis(4) which states that '[t]he Court may...exercise jurisdiction over a crime of

aggression, arising from an act of aggression committed by a State Party'

(Emphasis added). 56 For the reasons outlined below, the author does not agree with

this interpretation.

The author agrees instead with the view of McDougall who argues that the

amendments will not automatically enter into force for all states parties once 30
states parties have ratified and the 1 January 2017 resolution is adopted. 57 This

interpretation is consistent with the ordinary meaning of Resolution RC/Res. 6's

first operative paragraph 58 which codifies the intentions of states parties vis-a-vis
the COA's amendment procedure. 5 9 States parties and judges of the ICC should

favour an interpretation of Article 15bis(4) that recognises states parties' adoption
of the Article 121(5) amendment procedure at the Kampala RC. ICC judges may
achieve such a result by interpreting 'state party' within Article 15bis(4) as

53 Rome Statute arts 15ter and 15bis, para 2.
54 Clark, above n 18, 703.
55 Rome Statute art 15bis, para 4.
56 Email from Professor Roger Clark to Jack Williams, 18 October 2011.
57 Email from Dr Carrie McDougall to Jack Williams, 7 October 2011.
58 Resolution RC/Res. 6's first operative paragraph 'Decides to adopt, in accordance with

article 5, paragraph 2, of the Rome Statute of the International Criminal Court the
amendments to the Statute contained in annex I of the present resolution, which are
subject to ratification or acceptance and shall enter into force in accordance with
article 121, paragraph 5. '(Emphasis added)

59 This is consistent with Article 31(1) of the VCLT which states that 'a treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in light of its object and purpose.' The ordinary
meaning of the first operative paragraph in Resolution RC/Res 6 is clearly that States
Parties intended Article 121(5) to be adopted in relation to the entry into force of the
COA amendments. See VCLTart 3 1(1).
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including any state party that has ratified the COA amendments in accordance with
the Article 121(5) amendment procedure. Such an interpretation is consistent with
Article 31(2) of the VCLT as it recognises and adopts Resolution RC/Res. 6's first
operative paragraph. 60

Lastly, the 'opt out' procedure within Article 15bis(4) enables states parties to
ratify the COA amendments and thereby form part of the 30 states parties required
to activate the ICC's COA jurisdiction, while leaving open the possibility of opting
out of COA jurisdiction if they do not wish to be personally bound. This gives states
the power to help activate the ICC's COA jurisdiction over other states, which they
may wish to pursue for deterrence purposes, 6 1 all-the-while ensuring that their own
nationals are immune from COA prosecution under Article l5bis. It also gives
states the option after ratifying the COA amendments to opt out of their COA
commitments if circumstances change and they no longer wish to be bound.

Paragraph 5 of Article 15bis protects the nationals of non-states parties from
being referred by states parties or by the Prosecutor proprio motu for an alleged
COA when committed by that State's nationals or on its territory. This Article was
added to appease the three permanent members of the UNSC who have not ratified
the Rome Statute, namely the US, China and Russia, as well as other non-states
parties who wished to reserve the right to use military force on the territories of
other states without fear of prosecution via state or proprio motu referrals. 62

Paragraphs 6, 7 and 8 of Article 15bis deal with the relationship between the
UNSC and 15bis referrals. Where a state refers an alleged COA to the ICC, or the
Prosecutor initiates an investigation proprio motu, and the Prosecutor believes
'there is a reasonable basis to proceed with an investigation in respect of a crime of
aggression, he or she shall first ascertain whether the Security Council has made a
determination of an act of aggression committed by the State concerned.' 63 If the
UNSC has made an act of aggression determination, the Prosecutor may then
proceed with a COA investigation. 64 Paragraph 8 of Article 15bis reads:

Where no such determination is made within six months after the date of
notification, the Prosecutor may proceed with the investigation in respect of a crime
of aggression, provided that the Pre-Trial Division has authorised the
commencement of the investigation in respect of a crime of aggression in accordance
with the procedure contained in article 15, and the Security Council has not decided
otherwise in accordance with article 16.65

Under Article 15 and Article 39(2)(b)(iii) of the Rome Statute, three judges or a
single judge of the Pre-Trial Division must decide whether to authorise the

60 The relevant paragraph of Article 31(2) of the VCLT reads: 'The context for the
purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes...' (emphasis added). See VCLT art 31(2).

61 Some States may wish to see the COA amendments enter into force for a certain state
or states which they see as a threat to their own territorial integrity, in the hope that
this may act as a deterrent.

62 Clark, above n 18, 705.
63 Rome Statute art 15bis, para 6.
64 Ibid para 7.
65 Ibid para 8.
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commencement of an investigation. Article 16 of the Rome Statute provides that the
UNSC can prevent an ICC investigation from commencing or proceeding where a
resolution is adopted by 9 of the 15 members of the UNSC with the support of all
five permanent members.6 6 Finally, in order to preserve the Court's independence
over the determination of any alleged COA, paragraph 9 of Article 15bis adds that
'[a] determination of an act of aggression by an organ outside the Court shall be
without prejudice to the Court's own findings under this Statute.' 67

Paragraph I of Article 15ter authorises the Court to exercise jurisdiction over
the COA where a situation has been referred to it by the UNSC. 68 Provided that 30
ratifications are eventually received and the ASP votes by consensus or a two-thirds
majority 69 to bring the COA within the active jurisdiction of the Court, the
nationals of any state, 'irrespective of whether the State concerned has accepted the
Court's jurisdiction in this regard', 70 can be referred to the ICC by the UNSC. 7 1 As
in Article 15bis, paragraph 4 of Article 15ter adds that '[a] determination of an act
of aggression by an organ outside the Court shall be without prejudice to the
Court's own findings under this Statute.' 7 2

(d) The Kampala compromise: a positive step forward for international
criminal justice?

The compromise reached at Kampala is a promising agreement in the sense that it
has successfully defined the COA, 73 which not only gives individual states the
opportunity to incorporate the crime into their own domestic law, 74 but it also lays
the groundwork for potential future ICC prosecutions over the COA. The agreement
also establishes the framework for the exercise of jurisdiction over the crime, which
is a remarkable diplomatic achievement given the wide and divergent views that
states brought to the table in Kampala. Having the conditions for exercise of
jurisdiction clearly set out in a consensus agreement puts the Court in a strong
position to begin prosecuting crimes of aggression once it has gained the requisite
maturity and experience to do so. What constitutes 'requisite maturity and
experience' is dealt with in the next section. Having an established jurisdictional

66 Charter of the United Nations art 27.
67 Rome Statute art 15ter, para 4.
68 Ibid para 1.
69 Consensus or a two-thirds majority of States Parties is what is required for the

adoption of an amendment to the Statute, see Rome Statute art 121(3).
70 Rome Statute annex III, para 2.
71 Clark, above n 18, 702-03.
72 Rome Statute art 15ter, para 4.
73 Very few commentators believe that the definition adopted in Kampala is a perfect

one, however many academics do contend that it is a reasonable compromise given the
circumstances, and that the adoption of the definition is a better result than had States
Parties adopted no definition at all in Kampala. For an example of this view see
interview with McDougall, 2 September 2011 (interview on file with the author) and
Kress, 'Time for Decision: Some Thoughts on the Immediate Future of the Crime of
Aggression: A Reply to Andreas Paulus', above n 14, 1129.

74 Jennifer Trahan explains some of the positive outcomes that may be brought about by
individual states incorporating the definition of the COA adopted in Kampala into
their own domestic law. For further detail see Trahan, above n 26, 89.
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regime removes the obstacle of states parties having to negotiate a jurisdictional
framework once the decision is made to add the COA to the Court's active list of
prosecutable crimes. The fact that the jurisdictional regime does not involve a
UNSC monopoly over the COA is also, in the opinion of the author, a positive step
forward for international criminal justice. 75

IV. When, If Ever, Should States Parties Ratify and Not Opt Out of the
Kampala Agreement on the Crime of Aggression?

This section argues that the ICC has not yet gained adequate experience and
maturity to exercise jurisdiction over the COA. The section commences with an
outline of the highly politicised and controversial nature of the crime, and argues
that for this reason the Court should only take on such jurisdiction once it is more
established and in a better position to effectively deal with the inherent difficulties
associated with COA prosecution. Second, the section argues that adding the COA
to the Court's list of prosecutable crimes at this point could risk overburdening a
young Court that is still working to establish its authority over the three crimes
already within its active jurisdiction.

On May 10 2010, the Open Society Institute sent a letter to the Foreign
Ministers of all ICC member States encouraging them to postpone the activation of
the Court's jurisdiction over the COA in order to give the ICC time to gain more
maturity and experience, and for states to reach a broader consensus on the
outstanding issues in relation to the crime's definition and exercise of jurisdiction.
The letter was countersigned by more than 40 civil society organisations from
around the world, including the President of the International Bar Association,
Fernando Pelaez-Pier, and the head of the International Crime in Africa Program at
the Institute for Security Studies, Anton du Plessis. 76

The letter first raised concerns that the COA 'raises fundamentally political
considerations about a state's initial decision to resort to the use of force.' 7 7 HRW
agrees with this view as laid out in their pre-Kampala report, 'Making Kampala
Count'. In that report HRW warns that 'taking up prosecutions of aggression could

75 Many academics and NGOs have argued that there is no justification at law, nor is it
desirable from an international legal policy perspective, for the UNSC to have a
jurisdictional monopoly over the COA. For examples of this view see Niels Blokker,
'The Crime of Aggression and the United Nations Security Council' (2007) 20 Leiden
Journal ofInternational Law 867; HRW, above n 2; Kress, 'The Crime of Aggression
before the First Review of the ICC Statute', above n 14, 862, where he explains that
such a UNSC monopoly would 'adversely affect the Court's legitimacy, as it would fly
in the face of the absolutely essential aspiration of the law applying equally to all';
Andreas Paulus, 'Second Thoughts on the Crime of Aggression' (2010) 20(4)
European Journal of International Law 1117, 1125; Kress, 'Time for Decision: Some
Thoughts on the Immediate Future of the Crime of Aggression: A Reply to Andreas
Paulus', above n 14, 1143 and Amnesty Intemational, 'International Criminal Court:
Making the Right Choices at the Review Conference' (21 April 2010), 13
<http://www.amnesty.org/en/library/info/IOR40/008/2010>.

76 For a full list of all 40 signatories see Open Society Institute, Open Letter to Foreign
Ministers ofICC Member States (May 10 2010), 3-7
<http://www.soros.org/initiatives/justice/news/icc-aggression-20100510>.

77 Ibid 2.
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link the ICC to highly politicised disputes, such as border incursions, territorial
disputes, and secession movements supported by external state actors.' 78

According to Mark Ellis, the issue with the COA is that 'it involves an
assessment of a state's intentions and actions, and what is an aggressive step by one
state is not necessarily seen by other states in the same way.' 79 The other three
crimes are crimes against individuals, whereas the COA is a crime against states
which is inherently more political and controversial. 80 Ellis is concerned that
prosecuting the COA at this stage in the Court's life could lead to accusations of
politicisation which could damage the Court's reputation. 8 1

The ICC already faces claims of politicisation 82 and adding the COA at this
time would only exacerbate such an image.83 According to HRW, forcing the Court
to make aggression determinations could 'give rise to perceptions of political bias
and instrumentalisation - even if such perceptions are wholly unfounded.' 84
Richard Goldstone, former Chief Prosecutor of the International Criminal Tribunals
for the former Yugoslavia (ICTY) and Rwanda (ICTR) agrees with this view.
Goldstone explains that one of the greatest challenges he faced as Chief Prosecutor
at the ICTY was convincing the Serbian people that the Court had not been set up
as a conspiracy against the Serbian nation. According to Goldstone, convincing the
Serbian public that the ICTY was in fact a politically neutral Court set up to
objectively prosecute crimes under international law would have been a much more
difficult, perhaps impossible task had the ICTY also had jurisdiction over the
COA.85 Goldstone gives an example of the 'Catch 22' situation he could have been
placed in as a prosecutor had he been required to investigate and prosecute crimes
of aggression:

Prosecuting that decision [the decision to go to war] would have inflamed suspicions
of an anti-Serbian plot; choosing not to prosecute would have incited countervailing
charges that the Tribunal was not fulfilling its mandate. 86

Goldstone argues that such a controversy would have distracted the Court from
fulfilling its mandate of investigating and prosecuting the crimes then being
committed in the former Yugoslavia. This leads us to the article's next point; that
exercising jurisdiction over the COA at this stage in the Court's life risks
overburdening a nascent and relatively inexperienced institution.

78 HRW, above n 2.
79 Interview with Mark Ellis, Executive Director, International Bar Association (London,

19 August 2011).
80 Ibid.
81 Ibid.
82 Open Society Institute, above n 76, 2; Richard Goldstone, 'Prosecuting Aggression',

The Opinion Pages, The International Herald Tribune (New York), 27 May 2010. An
example of such claims of politicisation includes the accusation that the Court's
prosecutorial attentions have been thus far too centred on Africa. See below for a more
in depth discussion of this point.

83 Open Society Institute, above n 76, 2.
84 HRW, above n 2.
85 Goldstone, above n 82.
86 Ibid.
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Also included in the aforementioned Open Society Institute's open letter was the
argument that adding the COA to the Court's list of prosecutable offences at this
stage in the life of the ICC risks overburdening a Court that 'is still striving to
prosecute and try those responsible for current crimes.' 8 7 After over a decade in
existence, the ICC has only just completed its first full trial and successful
prosecution in the case of The Prosecutor v Thomas Lubanga Dylio.88 In the words
of Goldstone, 'the Court still has much work to do in effectively investigating and
prosecuting the crimes over which it already exercises jurisdiction.' 89

As Ren Blattmann and Kirsten Bowman point out, 'the sui generis character of
the proceedings before the Court confirms.. .that there is no common practice to
rely on.' 90 The Court needs to develop its procedural base and the expediency of
dealing with cases before it takes on another complex crime within its active
jurisdiction. According to Ellis, 'adding a new and fairly controversial crime to the
ICC's mandate would overburden the Court; a Court that is nascent and still
struggling with its own challenges in solidifying its position as the international
Court.' 9 1 Ellis goes on to argue that 'it would be better to strengthen the institution
in its ability to deal with the complexities of those who have committed crimes of
genocide, war crimes and crimes against humanity.' 9 2 These are not easy crimes to
deal with; the ICC and many other Courts have struggled with these crimes 93 and
Ellis does not believe that now is the time to add an extra layer of burden to the
Court's mandate in the form of a COA. 94 Ellis also makes the point that:

the Court has not had a sufficient working history; the Court has only just geared up
over the last several years and we're only beginning to see the Court function as it
was meant to function, and it's quite limited geographically. It needs to be successful

87 Open Society Institute, above n 76, 2.
88 Thomas Dyilo was found guilty and sentenced to 14 years imprisonment on 14 March

2012 for the war crimes of enlisting and conscripting children under the age of fifteen
years and using them to participate actively in hostilities pursuant to article 8(2)(e)(vii)
of the Rome Statute. See International Criminal Court, The Prosecutor v Thomas
Lubanga Dyilo <http://www.icc-cpi.int/menus/icc/situations%20and%20cases/
situations/situation%20icc%200104/related%20cases/icc%200104%200106/democrati
c% 20republic%20of/o20the%20congo?lan=en-GB>.

89 Goldstone, above n 82. This view is also shared by Harold Koh, head of the United
States' delegation to Kampala 31 May to II June 2010. See Harold Koh, (Speech
delivered at the Resumed Eighth Session of the Assembly of States Parties of the
International Criminal Court, New York, 23 March 2010) <http://usun.state.
gov/briefing/statements/2010/139000.htm>.

90 Rend Blattmann and Kirsten Bowman, 'Achievements and Problems of the
International Criminal Court' (2008) 6 Journal of International Criminal Justice 711,
724.

91 Interview with Ellis, 19 August 2011.
92 Ibid.
93 The ICTY and ICTR have also had to deal with the prosecution of these crimes. For

the mandate and jurisdiction of the ICTY see SC Res 808, UN SCOR, 3175th mtg, UN
Doc S/RES/808 (22 February 1993). For the mandate and jurisdiction ratione
materiae of the ICTR see SC Res 955, UN SCOR, 4 9 th sess, 34 53rd mtg, UN Doc
S/RES/955 (8 November 1994).

94 Interview with Ellis, 19 August 2011.
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on a lot of fronts before it steps up to the next level in embracing prosecutions
against the COA. 95

The ICC has received much criticism for its lack of geographic reach. The only
situations before the ICC involve African States, and this has led many to criticise
the Court for being too geographically focused on the African continent. Some,
including UK Barrister Courtenay Griffiths, Charles Taylor's legal counsel before
the Special Court for Sierra Leone, take a more extreme view and accuse the ICC of
reflecting racist attitudes at an intentional level. Griffiths also accuses the ICC of
placing certain powerful countries above the law, and goes further in accusing the
ICC of being 'used as a neocolonialist tool.' 96 Griffiths also believes that the ICC is
used by powerful nations to indict individuals on the African continent who do not
submit to the ideals and wishes of western nations.97

This extreme view is countered by many commentators including: Stephen
Lamony, the Coalition for the International Criminal Court's (CICC's) Outreach
Liaison for Africa (and a Ugandan born national); Mark Ellis; Sandile Ngcobo,
former Chief Justice of South Africa's Constitutional Court; Fatou Bensouda,
Gambian national and ICC Deputy Prosecutor; and Kofi Annan, national of Ghana
and former U.N. Secretary-General, to name but a few. Ellis highlights the fact that
'three of the situations before the Court were situations that were self-referred.
These States felt that the' Court was the best place to hold individuals accountable
for crimes committed within those African States.' 98 Former Chief Justice of the
South African Constitutional Court, Sandile Ngcobo, argues that 'abuses committed
in sub-Saharan Africa have been among the most serious, and this is certainly a
legitimate criterion for the selection of cases.' 99 The ICC's Chief Prosecutor Fatou
Bensouda rejects claims that the ICC is unfairly targeting Africa. Instead she argues
that the Court is protecting victims of atrocities on the African continent. The fact
that the ICC is so active in Africa, she contends, is a positive sign 'that African
leaders are taking leadership in international criminal justice.' 100 Kofi Annan

95 Ibid.
96 Philip Williams, Interview with Courtenay Griffiths, UK Barrister and Charles

Taylor's legal counsel before the Special Court for Sierra Leone (Television Interview,
4 February 2011) <http://www.abc.net.au/news/2011-02-04/one-plus-one---friday-4-
february/1931084>.

97 Ibid.
98 Interview with Ellis, 19 August 2011. Three out of the seven situations before the ICC

have been self referred (Central African Republic, Democratic Republic of the Congo
and Northern Uganda), two have been referred by the UNSC (Libya and Darfur) and
two have been referred by the Prosecutor proprio motu (Kenya and most recently C6te
d'Ivoire). For more information see CICC, Cases and Situations
<http://www.iccnow.org/?mod=casessituations>.

99 Franny Rabkin, 'No Anti-African Bias'at International Criminal Court (19 July 2010)
Africa Confidential <http://allafrica.com/stories/201007200391.html>.

100 Tim Cocks, Interview-ICC says protecting Africans, not targeting them (June 29 2011)
Reuters <http://af.reuters.com/article/centralAfricanRepublicNews/idAFLDE75S IS
220110629>.
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agrees with this view stating that 'in all of these cases, it is the culture of impunity,
not African countries, which are the target.' 10 1

Unfortunately, despite the cogent arguments in favour of the ICC's current
geographical concentration on Africa, many still believe that the Court is unfairly
targeting African nations. It is the author's view that jurisdiction over the COA
should be delayed to give the Court, states parties, Non-Governmental
Organisations (NGOs) and academics more time to convince ICC sceptics that the
Court is not unfairly targeting Africa. This job will be made easier once the Court
expands its geographic reach, which, as Ellis points out, the ICC 'is already doing
with some of the preliminary investigations it is undertaking.' 1 02 Ellis espouses his
confidence that 'the Court will have a much broader geographical reach in years to
come.'l 03 Assuming that states parties support this expansion, 104 scepticism about
the Court's intentions will fade. Taking on the COA at a time when the Court is
already facing much criticism about its intentions and geographical reach would not
be a positive step forward for the Court. The ICC would be much wiser to delay
exercising jurisdiction over the COA until the Court's geographic reach widens and
scepticism about the ICC's intentions weakens.

Ellis also makes the point that the terms adopted in Kampala as part of the
definition of the COA including 'gravity', 'scale' and 'manifest' are highly
subjective and do not have a clear meaning in international law. 105 This is in
contrast with the three crimes already within the Court's active jurisdiction which
have at least been tested to a greater or lesser extent in international courts. The
Akayesu 106 trial is one such example where a successful genocide and crimes
against humanity prosecution was made out in the ICTR in 1998. These terms
should be clarified before states parties submit their nationals to potential COA
prosecutions. 107

Once such terms have been properly defined and the Court further establishes
itself and its control over the three crimes already within its jurisdiction, the ICC
will be in a stronger position and have a concrete base of experience from which to

101 Kofi Annan, 'Justice vs. Impunity', The Opinion Pages, International Herald Tribune
(New York), 31 May 2010.

102 Interview with Ellis, 19 August 2011.
103 Ibid. Clark also expressed his view that the ICC is bound to widen its geographic reach

in the foreseeable future, as 'political pressures will force them in that direction.'
According to Clark, both the UNSC and the prosecutor are likely to refer a non-
African national in the foreseeable future. See Skype interview, 4 October 2011.

104 Ellis makes the point that the success vel non of the Court's anticipated geographic
expansion will largely depend on the support vel non of States Parties in relation to the
Court taking on a new geographic focus. See interview with Ellis, 19 August 2011.

105 Ibid. This view was also shared by the Cuban delegation to the Kampala RC, see
Assembly of States Parties' Secretariat, above n 23, 125. For further examples of this
view see Michael Glennon, 'The Blank-Prose Crime of Aggression' (2010) 35 Yale
Journal of International Law 71, 101-02 and Andreas Paulus, 'Peace Through Justice
- The Future of the Crime of Aggression in a Time of Crisis' (2004) 50 Wayne Law
Review 1, 24.

106 Prosecutor v Akayesu (Judgement) (International Criminal Tribunal for Rwanda, Trial
Chamber I, Case No ICTR-96-4-T, 2 September 1998).

107 For a further discussion of this point, see point 6 of the SWGI section below.
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deal more effectively with the complexities inherent in COA prosecutions. When
the requisite level of experience and control is reached, in consultation with the
developed indicia below, plus any recommendations developed by the SWGI, states
parties should move to endow the Court with the power to exercise jurisdiction over
the COA.

The delegation of Norway at the RC also drew attention to the fact that 'the
resources of the Court are limited and that any investigation concerning the COA
would be extremely resource consuming, because it could entail investigating on the
basis of allegations without access to substantial evidence on all relevant
elements.' 108 As a result the Court should ensure it has adequate financial, human
and other resources within its control before it takes on the potentially burdensome
prosecutions over alleged crimes of aggression. What constitutes adequate financial,
human and other resources should be determined by the SWGI in consultation with
a professional auditing team. 109

More work is also needed to improve the Rome Statute system as a whole
before the ICC can be in a strong position to exercise jurisdiction over the COA.
The ICC is still grappling with issues of state cooperation, complementarity
legislation within the domestic jurisdictions of States Parties, the impact of the ICC
system on victims and affected communities, and peace and justice debates. 110
Greater state cooperation with the Court, especially in relation to payment of
monies owed,11 1 and in terms of compliance with ICC arrest warrants, 112 should be

108 Statement of the delegation of Norway at the ICC's Kampala RC. For a full transcript
of this statement see Assembly of States Parties' Secretariat, above n 23, 123.

109 For a more detailed discussion of this proposal please see the indicia section below.
110 The article does not have the scope to enter into a detailed discussion of all the issues

surrounding these four elements that the Rome Statute system is currently dealing with.
For a detailed discussion of the debates on these issues in Kampala see Assembly of
States Parties' Secretariat, above n 23, 77-120. For an overview of the Peace v Justice
debate see Congressional Research Office, International Criminal Court Cases in
Africa: Status and Policy issues (22 July 2011), 28-30 <http://www.fas.org/sgp/crs
/row/RL34665.pdf>. See also Annan, above n 101.

I It was noted in Kampala that under Article 112, paragraph 8, first sentence of the
Rome Statute, which deals with financial payments to the Court, eight States Parties
were in arrears of payment. Five of these states made a request to be exempt from a
loss of voting rights, which was granted by the conference in its 9th and 10 th meetings.
See Assembly of States Parties' Secretariat, above n 23, 3.

112 Despite the ICC's issuance of an arrest warrant for Sudanese President Omar Hassan
Al Bashir on 4 March 2009 for alleged war crimes and crimes against humanity, the
Sudanese leader continues to travel freely through many African countries, including
through the territories of States Parties to the Rome Statute including Chad, Djibouti
and Kenya, who have all failed to arrest Al Bashir in breach of their obligations under
the Rome Statute. For more information on this see CICC, Cases and Situations:
Darfur <http://www.iccnow.org/?mod=darfur>. In addition. another 11 warrants of
arrest are still outstanding for Mr Joseph Kony, Mr Vincent Otti, Mr Okot Odhiambo
and Mr Dominic Ongwen of Uganda (outstanding since 2005), Mr Bosco Ntaganda
(outstanding since 2006) and Mr Sylvestre Mudacumura (outstanding since 13 July
2012) of the DRC, Mr Ahmad Harun, Mr Ali Kushayb and Mr Abdel Hussein of
Darfur, Sudan and Mr Saif Al-Islam Gadaffi and Mr Abdulla Al-Senussi of Libya
(outstanding since 27 June 2011). For the latest information on the status of ICC arrest
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improved before the Court takes on the COA. The ICC does not have the power to
make arrests, and relies on states parties to bring alleged perpetrators of
international crimes to justice. Greater complementarity legislation should also be
implemented within the domestic jurisdictions of States Parties, and a greater
understanding and consensus should be reached on the impact of the ICC on victims
and affected communities, as well as on peace and justice issues, before the Court
commits to the COA, especially given its inherently controversial attributes.

The difficulties surrounding the COA and its politicised nature will naturally
diminish as the ICC widens its geographic reach, continues to run successful,
objective and transparent investigations, and as NGOs, academics and governments
continue their work in persuading sceptics of the Court through evidence and data
that ICC prosecutions are indeed based on objective standards as opposed to
subjective, politically motivated considerations. Accordingly, when the ASP is
satisfied that the Rome Statute system is better established in consultation with the
developed indicia below, along with any recommendations of the SWGI, States
Parties, NGOs and other international criminal law experts should move to
encourage states to ratify the amendments on the COA thus bringing it within the
active jurisdiction of the Court.

Anton du Plessis, Mark Ellis, Fernando Peldez-Pier, Aryeh Neier, President of
the Open Society Institute et al believe that the ICC has the potential to be an
effective institution in prosecuting the COA but not until states parties reach a
broader consensus on the outstanding issues already discussed in this article, and
not until the Court matures and maintains some stability in carrying out its current
functions. 113 The author agrees with this view, and does not believe states should
ratify the amendments adopted in Kampala on the COA until the Court is in an
adequate position of maturity and strength to enable it to effectively deal with the
crime with an overwhelming majority of support from the international community,
and in a way that does not ultimately damage the Court's integrity and reputation.

In an attempt to guide states parties in their decision-making in relation to when,
if ever, they should ratify the Kampala amendments on the COA, it is proposed, as
previously mentioned, that the ASP establish a SWGI, that would be established to
develop a set of indicia to help inform states parties as they get closer to the 1
January 2017 deadline as to whether or not the ICC is in a position of adequate
strength and maturity to begin effectively exercising jurisdiction over the COA.
This knowledge will empower states to first make an informed decision as to
whether or not they ratify the amendments on aggression on, before or after 1
January 2017 so as to help reach the thirty states hurdle required for entry into force
of the COA amendments, 1 14 and whether they vote to form part of the two-thirds
majority required for the adoption of the provisions on the COA. 115 Assuming that
the COA receives the required votes and ratifications, these indicia could then assist

warrants see International Criminal Court, Cases and Situations <http://www.icc-
cpi.int/Menus/ ICC/Situations+and+Cases/>.

113 Interview with Ellis, 19 August 2011; Open Society Institute, above n 76, 1-2.
114 Rome Statute arts 15ter and 15bis, para 2.
115 Ibid para 3.
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states parties into the future by helping to inform their decision relating to whether
they 'opt in' 116 or 'opt out' 117 of the ICC's Article 15bis State referral and
Prosecutor proprio motu jurisdiction.

The first point to note in relation to the indicia is that they are not intended to be
binding on States Parties, but rather a set of guiding principles to help inform the
ratification decisions of states parties in relation to the Kampala amendments on the
COA. It is recommended that the SWGI involve diverse stakeholders including
representatives from states parties, non-states parties, civil societyl 18 as well as key
members of the academic community.

Some may argue that having an external body set criteria to judge whether the
Court is 'mature' could have negative implications for the independence of the ICC.
The author rejects this notion on the basis that the developed indicia are designed to
be a guide only to help states parties in their decision-making vis-A-vis the COA.
states parties are still free to ignore the indicia or sections of the indicia altogether,
and can make decisions based on factors that the indicia do not address. The
majority of the SWGI will be made up of states parties to the Rome Statute who
make all decisions related to the ICC's jurisdiction in any case. The indicia are
simply a means by which states parties can help themselves to clarify the issue of
when, if ever, the Court will be ready to take on the COA with strength and
confidence.

It is recommended that a venue similar to that of the Liechtenstein Institute on
Self-Determination at Princeton University be used for the SWGI's discussions.
Stefan Barriga describes the advantages of holding discussions at such a venue, in
contrast with the rather sterile and formal environment of the UN in New York. 119
Such a venue will help facilitate the informal discussions required between States
Parties, non-States Parties, civil society members and academics for there to be a
successful outcome in terms of the SWGI's formulation of the proposed indicia.

When the idea of a SWGI was put to Dr. Carrie McDougall, she warned that in
shaping any such criteria states parties should be careful so as not to come across as
being openly critical of how the Court is performing its current functions. 12 0 States
should keep this in mind when discussing the criteria, and in so doing reinforce not
only the Court's successes in terms of its approach thus far to the other three crimes,

116 States can choose to 'opt in' vel non to the ICC's Article 15bis jurisdiction by ratifying
the amendments on the COA in accordance with the Article 121(5) amendment
procedure.

117 States can choose to 'opt out' vel non of the ICC's Article 15bis jurisdiction by not
ratifying the amendments on the COA in accordance with the Article 121(5)
amendment procedure. If states do 'opt in' via Article 121(5), but then decide to 'opt
out' again, they can do so at any time by lodging a declaration with the registrar in
accordance with Rome Statute art 15bis, para 4.

118 Some examples could include, inter alia, the CICC, Amnesty International, HRW,
Parliamentarians for Global Action and No Peace Without Justice.

119 For a discussion of the advantages of conducting informal negotiations in such a venue
see Barriga, Danspeckgruber and Wenaweser, above n 17, 3-4.

120 Interview with McDougall, 2 September 2011. Please note that McDougall believes
the idea of a SWGI is unnecessary and could be detrimental to the ICC system; email
from McDougall to Williams, 12 October 2012.
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and the recent completion of its first successful prosecution, but states parties
should also emphasise that developing these criteria represents the commitment of
states parties and civil society to ensure that the COA is brought within the Court's
active jurisdiction at the right time so as not to damage the reputation and integrity
of what states parties consider to be this most important international institution.
Discussions on the proposed indicia should begin as soon as practicable, given that
states parties have had the option to form part of the 30 states parties required for
the entry into force of the COA amendments since the compromise agreement was
adopted in Kampala in June 2010.

Before states parties activate the jurisdiction of the Court over the COA, and
before states submit their nationals to the Court's COA jurisdiction, they should
consider, subject to any discussions of the SWGI, the points outlined below.

1. Before the COA is brought within the ICC's active jurisdiction, it would
be preferable for the Court to have achieved a successful prosecution for
one of each of the current three crimes already within the ICC's active
jurisdiction. This would demonstrate that the Court had sufficiently
grappled with the crimes already within its jurisdiction and had adequately
established itself in the international legal order to more effectively deal
with the controversial and highly politicised COA. It should be noted that
this indicia is 'positive' in nature in that a successful prosecution over the
three crimes already within the Court's jurisdiction should indicate to
states parties that the Court is ready to take on the COA. However, a
failure of the Court to successfully complete a genocide and/or a crimes
against humanity prosecution should not necessarily be viewed as an
indication the Court is not ready to take on the COA if the ICC has by that
stage made several successful prosecutions in relation to other crimes, and
has in the process substantially refined its procedures and developed its
jurisprudential base.

2. One of the concerns of HRW in adding the COA to the ICC's mandate at
this stage in the Court's life was the fear that adding the crime could raise
and disappoint people's expectations, 'leaving communities feeling
abandoned and disinclined to trust the other work of the Court.' 1 2 1 States
should ensure that if they are to activate the Court's jurisdiction over the
COA in 2017 that the Court has the capability, resources and resolve to
prosecute crimes of aggression from the outset of its jurisdictional mandate
to ensure that people's expectations of the Court are not disappointed.

3. Sean Murphy argues that the Court currently enjoys majority but not
overwhelming support from the international community. 122 Currently 121
states out of a potential 195 have ratified the Rome Statute. 123 It is

121 HRW, above n 2.
122 S D Murphy, 'Aggression, Legitimacy and the International Criminal Court' (2009) 20

European Journal ofInternational Law 1147, 1156.
123 Clark contends that the only existing 'states' other than the 193 UN members that

might ratify the Rome Statute include Niue and the Holy See; email from Professor
Clark to Jack Williams, 11 August 2012.
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proposed that 80% (currently 156) of these states ratify the Rome Statute
before the COA is brought within the active jurisdiction of the ICC. This
will bring the ICC closer to the overwhelming support the author believes
the Court requires if it is to successfully prosecute the COA without
damaging the Court's integrity and reputation. Another obvious milestone
to add would be that of a further P-5 Rome Statute ratification, giving the
ICC majority support amongst the permanent members of the UNSC. It is
however recommended that the SWGI does not add this to the indicia
guidelines because it is unlikely that either the US or China will ratify the
Rome Statute in the foreseeable future. On the other hand, it is possible
that Russia could ratify the Rome Statute in the coming years,1 24 however
this is far from certain, and in any event, adding this element to the list of
indicia would give too much power to Russia to influence states parties in
their decision-making in relation to the COA. Having a greater support
base from a wide variety of nations, particularly developing states, will
reduce the ability of ICC sceptics to claim that any given COA prosecution
is politically motivated if it is backed and supported by a large and varied
cross-section of the international community.

4. The Court needs to see greater cooperation from states before it accepts
the COA within its active jurisdiction. There are still serious problems with
state cooperation and the ICC. In particular, the Court needs to see greater
cooperation from states parties in terms of the carrying out of arrest
warrants before the ICC takes on the COA.1 25 Exactly what constitutes a
minimum of state cooperation for the Court to be in a position of strength
in taking on the COA is something that should be developed by the SWGI.
This particular indicia should be considered 'positive' in nature. In other
words, improvements in state cooperation should be seen as an indication
the ICC is in a position to effectively exercise jurisdiction over the COA.
On the other hand, continued or further uncooperative behavior from states
should not necessarily be seen as an indication the ICC is not ready for the

124 Clark stated that the likelihood of the Chinese and the Americans ratifying the Rome
Statute in the foreseeable future was 'remote'. Clark did assert however that in a recent
conversation with Russian officials they had informed him that a Russian ratification
of the Rome Statute was 'possible in the foreseeable future.' In the case of the Chinese,
Clark stated that China had too many problems with, inter alia, Tibet and Xinjiang and
that a ratification in the coming years was out of the question. According to Clark the
Chinese authorities are afraid of indictments for crimes against humanity for their
potential future involvement in non-international armed conflicts. See Skype
interview, 4 October 2011. In the case of the US, under the Bush Snr Administration
the Americans withdrew all Government support for the ICC and actively disengaged
with the Court (eg, the Americans were absent from the discussions of the SWGCA).
Under the Obama Administration the US's approach towards the Court has been one
of greater participation and engagement (eg, the US was present as a non-State Party at
the Kampala RC). Despite its recent rapprochement with the Court, the American
Government has made no indication that a US ratification of the Rome Statute is likely
to be forthcoming in the foreseeable future.

125 As mentioned above, the ICC has 12 outstanding arrest warrants. For more
information see above n 112.

223



Australian Year Book ofInternational Law Vol 30

COA as this would give too much power to recalcitrant states to influence
a delay in the entry into force of the COA.

5. As mentioned above, the delegation of Norway expressed its concerns in
relation to the highly resource consuming nature of any potential ICC COA
prosecutions. 126 For this reason it is suggested that the SWGI engage an
auditing team to determine the minimum financial, human and other
resources required to ensure the Court has adequate resources to prosecute
both the COA as well as the other three crimes properly and effectively.
states parties should not vote to bring the COA within the active
jurisdiction of the ICC until the required minimum resources are within the
active resource pool of the Court. In order to encourage financial support
from states parties to meet the Court's resources needs, no more than five
states parties should be in arrears of payment at the time the COA is
brought within the Court's active jurisdiction. The SWGI should note that
this indicia could be used by certain powerful states to delay the activation
of COA jurisdiction, by placing pressure on certain states to remain or
become in arrears of payment. As a result, the SWGI should consider this
carefully and balance the risk just outlined with the potential benefit of
ensuring that the ICC has adequate resources to effectively prosecute
crimes of aggression.

6. As previously mentioned, Mark Ellis et al make the point that the terms
used within the COA definition, such as 'character', 'gravity', 'scale' and
'manifest', are ambiguous terms that do not have a settled meaning in
international law. 12 7 As a result it is suggested that the SWGI develop an
Article 8ter, to be adopted at the RC on 1 January 2017, that will define
what is meant by the terms 'character, gravity, scale and manifest.' 128
Some may argue that it would be preferable to allow the Court to develop
the meaning of these terms in its jurisprudence, rather than by imposing
definitional constraints on the ICC. The author disagrees with this view,
and contends that states should be given clarity to the furthest extent
possible of the meaning of treaties, or parts of treaties, to which they are
considering becoming a party.

This view is consistent with the rule of law and the positivist theory of
statutory interpretation. It should be the job of states to dictate the meaning
of treaties to which they are party, as opposed to unrepresentative judges
who are few in number and who do not represent the will of States at treaty
negotiations. The new Article 8ter will give states more certainty and
clarity when considering whether or not to submit their nationals to COA
jurisdiction. In addition it will reduce the scope for COA sceptics to accuse

126 Statement of the delegation of Norway at the ICC's Kampala Review Conference, see
Assembly of States Parties' Secretariat, above n 23, 123.

127 Interview with Ellis, 19 August 2011. See also Stahn, above n 29.
128 It seems sensible to adopt a new Article 8ter as opposed to further 'Understandings'

given their uncertain legal status in international law (please refer to discussion of the
legal status of the Understandings above).
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the Court of being politically motivated in its decision-making as the Court
will have less discretion to decide whether certain criteria are met if such
ambiguous terms are more strictly defined. Until these words are defined
with greater clarity states should be encouraged not to opt in to the Court's
COA jurisdiction.

7. At present, accused persons before the ICC are not receiving their
fundamental right to be tried without undue delay. For example, Thomas
Lubanga was transferred to the Hague on 16 March 2006 but not convicted
until 14 March 2012.129 Before the ICC takes on the COA, improvements
must be made to the expediency of the Court's proceedings. As Blattmann
and Bowman point out, 'the present cases are the first before the ICC, and
as such, every step taken by Chambers, parties, participants and the
Registry are on undiscovered grounds.' 130 Such delays will naturally
diminish over time as the Court gains more experience, refines its
procedures and develops its jurisprudential base.

The agreement reached in Kampala on the COA offers a workable legal
framework for the approach that this article has argued states parties should take
going forward with respect to the COA. The delay in exercise of jurisdiction until at
least 1 January 2017, the decision of states parties to adopt the 'opt in' Article
121(5) procedure as well as the 'opt out clause' means that in effect the ICC is
highly unlikely to be faced with the challenge of prosecuting a COA in the
foreseeable future. This will give the ICC at least four years to further establish
itself, and to begin achieving some of the milestones this article has argued the
Court should attain before it takes on the COA.

The vote of 30 states parties on, before or after 1 January 2017, along with the
Article 121(5) 'opt in' clause and the 'opt out' clause will give states flexibility as
to whether or not they decide, in consultation with the developed indicia, to:

1. Form part of the 30 states parties required to bring the COA within the
active jurisdiction of the ICC on, before or after 1 January 2017;

2. Form part of the two-thirds majority required for the adoption of the COA
amendments on 1 January 2017;

3. Accept the COA amendments in accordance with Article 121(5); or

4. Accept the COA amendments in accordance with Article 121(5) and
subsequently 'opt out' of the ICC's COA jurisdiction.

The Kampala legal framework and the indicia model as described above will
give states parties the time and the information they require to make an informed
decision as to when, if ever, they should submit their country's nationals to the
ICC's 15bis COA jurisdiction. Ensuring that the Court's COA jurisdiction is not
activated too early will be crucial in protecting the reputation and integrity of this
nascent institution.

129 International Criminal Court, above n 88.
130 Blattmann and Bowman, above n 90.
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V. Conclusion
This article has argued that the ICC is not yet established or experienced enough to
deal with the COA which is a highly political, controversial and potentially
burdensome crime for this nascent and developing international institution. It has
also been argued, however, that it is imperative for the ICC to be armed with the
power to prosecute blatant crimes of aggression committed by states as soon as the
Court is ready, in an effort to punish leaders of states who commit crimes of
aggression, and to deter individuals who consider committing such acts.

Nevertheless it has been argued that at this stage the ICC is not in a position to
take on the COA, but that it should do so when it has obtained the experience and
maturity it requires to prosecute the crime effectively. The article has also suggested
the establishment of a SWGI which would be tasked with developing a set of
indicia guidelines to help states parties identify when the Court is ready to deal with
the COA. An initial set of indicia has been developed by the author, and it has been
argued that the legal framework on the COA adopted in Kampala is suitable for the
practical implementation of the model put forward by this article.

In sum, while it is important that the international community take action against
blatant crimes of aggression under international law, it should not be done at a time
and in a manner that has the potential to damage the reputation and integrity of a
Court that has taken the international community approximately half a century to
create.
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Edited by

Wendy Lacey and Sarah McCosker

Protecting the Oceans Beyond National Jurisdiction:
Strengthening the International Law Framework

Robin Warner
(Martinus Nihoff 2009 275 pages)

The years leading up to the adoption of the United Nations Convention on the Law
of the Sea and subsequently saw the greatest change in jurisdictional regulation of
the world's oceans ever seen. The world community embraced the concept of the
exclusive economic zone (EEZ), which permitted coastal States to regulate fisheries
activities up to a maximum of 200 nautical miles from their coasts. In the course of
two decades, the world's oceans went from essentially unregulated access to
fisheries beyond the relatively narrow territorial sea, to enclosing one third of the
world's ocean space under littoral State control.

This change has had a profound impact upon fisheries regulation worldwide,
bringing whole fisheries under the regulatory control of a single State and closing
access to fisheries by vessels from so-called "Distant Water Fishing Nations" or
DWFNs, even where these vessels had fished in the now closed waters for many
years. The denial of access to coastal fisheries created a new problem for the world
community: that being, a huge increase in pressure on fisheries beyond national
jurisdiction. It also has the potential to cascade into offshore mining, placing some
remarkable mid-ocean ecosystems at risk.

The growing difficulty about what to do about these problems is at the heart of
Robin Warner's book, Protecting the Oceans beyond National Jurisdiction:
Strengthening the International Law Framework. She has identified that the oceans
beyond national jurisdiction are vulnerable and under threat from a range of human
activities, and then critically assesses what elements of international law can be
brought to bear to permit the regulation of these vulnerable areas before they are
destroyed.
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The work commences with an examination of the physical characteristics of the
open ocean and deep seabed, and the nature of the threats these areas are facing.
This is a useful addition, as often legal texts have a tendency to assume the problem
is well understood by the reader and can be glossed over. Warner catalogues a wide
array of threats, including activities as diverse as deep seabed mining,
bioprospecting and climate change mitigation activities.

Chapter 2 provides a succinct summary of the basic legal framework provided
by the Law of the Sea Convention, both beyond areas of national jurisdiction and in
the context of protection of the marine environment. This is certainly not the totality
of the available law, and in Chapters 3 and 4, Warner moves to consider the nature
of the more specific regimes that can complement the Law of the Sea Convention.
Much of this material straddles hard and soft law, particularly in developments with
respect to concepts in international environmental law post the Brundlandt
Commission in 1987. There is consideration of emerging fisheries law in the years
since the adoption of the 1995 United Nations Fish Stocks Agreement and in marine
pollution from maritime transport.

Chapters 5 and 6 continue this specific focus, taking in the deep seabed mining
regime administered by the International Seabed Authority, and regional marine
protection through the medium of the United Nations Environment Programme's
Regional Seas Conventions. In both cases, the actual impact upon protection of the
marine environment is still more in the realm of theory than practice, but Warner
recognises that both represent significant milestones in the development of the law.

The book's final chapter considers where the law might go from here. It charts
the efforts of a number of States to drive the issue of marine protection beyond
national jurisdiction, most notably through the United Nations Informal
Consultative Process on Oceans and the Law of the Sea (UNICPOLOS). At this
point, the author neglects to advise of her own efforts as part of the Australian
delegation to UNICPOLOS, nor those of UNICPOLOS' Australian chair, Phil
Burgess, in trying to drive international law forward. While the UNICPOLOS
process ultimately proved unsuccessful in developing a new binding instrument to
protect the oceans beyond national jurisdiction, the fact the issues were extensively
canvassed in at the UN over a number of years has done much to pave the way
forward for the international community.

Warner considers a variety of possible solutions to the problem of ocean
governance beyond national jurisdiction, from regional arrangements to an 'oceans
trust'. Quite rightly she concludes the 'achievement of a strengthened framework
for the protection of the marine environment beyond national jurisdiction will
require the coalescence of political will among members of the international
community and a long term commitment to sustainable use and management of
resources and biodiversity of this vast global commons'. Ultimately she recognises
that there is little political will to tackle the growing problems.
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This book is a well written and thorough consideration of an aspect of the law of
the sea which is largely viewed from other prisms - be it regional fisheries
protection or seabed mining. It is an engaging and well executed study, and of
interest to all those with an interest in the world's oceans and their protection.

Stuart Kaye

Decisions of the World Court Relevant to the UN Convention on the
Law of the Sea: A Reference Guide

(Barbara Kwiatkowska, Martinus Nifhoff 2010 345 pages)

This is an unusual book to review, as it is not so much a piece of academic writing
but, rather, a reference work extracting references from key sources in the law of
the sea. The book starts with a short preface explaining the book's function, which
is essentially to draw out the International Court of Justice's judgments and
opinions on a variety of matters across the broad spectrum of the law of the sea.
Different areas of law are listed with pages of references to individual cases and
judgments, in a level of detail that makes the work an extraordinary tool for
practitioners and students alike. The amount of effort that was necessary in the
compilation of the book is truly awe inspiring, and it no doubt reflects many years
of patient scholarship by the remarkable Barbara Kwiatkowska, who has been a
leading scholar in the law of the sea for a number of decades. The book is a must
for any serious scholar contemplating research in the law of the sea as it will save
many hours of toil in the law library.

Stuart Kaye
WINTHROP PROFESSOR & DEAN OF LAW,

UNVERSITY OF WESTERN AUSTRALIA

Sanctions, Accountability and Governance in a Globalised World
(Jeremy Farrall and Kim Rubenstein (eds),

Cambridge University Press, Cambridge, 2009 486 pp)

This book is the first in a series examining how public law and international law
intersect in five thematic areas of global significance: sanctions, global health,
environment, allegiance and identity, and security institutions. Each book is, or will
be, the product of a workshop held at the Centre for International and Public Law at
the Australian National University. The workshops were intentionally designed to
maximise discussion among participants. To this end, each participant was asked to
provide a draft paper well in advance of the workshop. The papers were then the
subject of intensive discussion at the workshop. At its conclusion all participants
were encouraged to rework their papers in light of the comments received. Once
finalised, each chapter was then sent out for peer review. This process was aimed at
ensuring both the quality of individual contributions and maintaining the cohesion
of the book in general. The first volume of the series is certainly testament to the
fact that this form of quality control has paid off. Edited by Jeremy Farrall and Kim
Rubenstein, Sanctions, Accountability and Governance in a Globalised World
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contains a healthy mix of well-written chapters by established scholars and
academics in the earlier stages of their career.

The collection of essays uses the example of United Nations sanctions to
explore questions of governance and accountability that arise when legal norms are
applied with cross boundary effect. As Farrall and Rubenstein explain, the impetus
for the focus on sanctions evolved from the prominent Australian 'Wheat-for-
Weapons scandal' which concerned the payment of kickbacks by AWB Limited to
the regime of Saddam Hussein in contravention of the UN Oil-for-Food
Humanitarian Program as well as Australian law. What made this scandal
particularly notorious was the fact that until mid-1999, AWB Limited was an
Australian government entity operating a single desk regime over Australian wheat
exports. As with other international sanctions discussed in the book - like the UN
Security Council's Al Qaeda and Taliban sanctions regime - the Iraq sanctions
regime and its Oil-for-Food Program highlighted the intersections between the
spheres of international law and public (and private) law: legal obligations were
created by a political body at the international level but implemented by public
authorities within domestic jurisdictions. This raised a range of interesting questions
of relating to governance, accountability and the rule of law.

The book is divided into seven parts and contains a total of 16 chapters. The
opening chapters by Peter Danchin and Charles Sampford set out the theoretical
foundations of the collection by examining challenges that arise in the enforcement
of global norms across diverse jurisdictions. The second part focuses on the issue of
internationalising public law and contains four chapters by Simon Chesterman,
Devika Hovell, Hitoshi Nasu and Erica de Wet. Contributing to the debate about the
recognition of a body of 'global administrative law', these authors discuss various
aspects of accountability, transparency and governance on the international level,
focussing on the UN Security Council and its coercive Chapter VII powers in
particular. All four chapters are particularly timely, although de Wet's chapter on
the Kadi case before the European Court of First Instance is now out-dated given
that both the European Court of Justice and the Court of First Instance have
subsequently handed down several decisions revising the judgment discussed in the
de Wet's contribution.

Related to the chapters in the second part, the third part contains two papers by
Kevin Boreham and Jeremy Farrall which specifically deal with the implementation
of Security Council sanctions. Boreham revisits the 'Wheat-for-Weapons scandal'
and Australia's international obligations, whereas Farrall explores the question of
whether the monitoring of UN sanctions should be left to experts. Farrall answers
this question in the negative and rightly concludes that the Security Council should
adopt a more strategic and coherent approach to sanctions monitoring which could
include the establishment of a permanent sanctions monitoring machinery within the
UN Secretariat.

Parts four and five of the book examine the place of corporations and the role of
lawyers in the process of implementing globally articulated norms into the domestic
sphere. They contain chapters by Justine Nolan, Linda Botterill and Anne
McNaughton, Steven Tully and Vivien Holmes, all of which broadly focus on the
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complexities of ensuring that international obligations are regulated by the
appropriate body under domestic law, in particular when such obligations fall on
non-state actors. Nolan notes in this context that the international legal framework
has so far failed to account for corporate human rights abuses and suggests that
states may have to step 'outside their comfort zone' to prevent corporate human
rights abuses, even when they are occurring outside of their territory. Focussing on
the AWB scandal once more, Botterill and McNaughton argue that one should
refrain from trying to reconcile both international and national, and public and
private. Instead, they suggest considering these dimensions as part of a single legal
system. Tully's chapter analyses the circumstances where national corporations
receive advice on prospective sanctions compliance from their foreign ministries
and examines whether administrative law principles apply in such cases. He
observes that the AWB scandal illustrated the opportunities and risks for
government agencies when advisory roles are blurred with regulatory
responsibilities. Holmes completes the AWB theme by reflecting specifically on the
role of AWB lawyers as counsel for a corporation whose actions had global
ramifications. She notes that despite the minor role of lawyers in the scandal, the
case contains valuable lessons in relation to professional ethics and workplace
culture.

Closely related to the theme of the chapters in part five, the sixth part of the
book contains two papers by Daniel Stewart and Richard Mulgan which deal with
accountability issues relating to public law and policy, again with a particular focus
on the Wheat Export Authority and the findings of the Cole Inquiry. Stewart
examines the justiciability of private and political decisions against the backdrop of
the AWB scandal. Reviewing several High Court cases as well as international
jurisprudence, he explores the justiciability of 'private' actions on the one hand, and
the justiciability of 'international' obligations on the other. Mulgan examines
broader issues of accountability focussing on the UN Secretariat, the Australian
Department of Foreign Affairs and Trade and the Wheat Export Authority. He
detects a number of accountability failures both internationally and domestically.
The final part of the book contains two fascinating "parallel case studies" by Simon
Rice and Angus Francis respectively. Rice focuses on the implications of the US
International Traffic in Arms Regulations for an Australian importer of defence
technology and corresponding complex issues of private conduct, public laws and
international concerns. Francis's chapter focuses on the extraterritorial application
of immigration controls and the adverse impact that pre-entry measures have on the
ability of asylum seekers to access protection. While excellent in themselves, the
final two chapters, as the sub-heading suggests, appear a little disconnected from
the other contributions in the collection. Indeed, it seems that Francis's chapter
would have been better placed in the fourth workshop of the CIPL series, which had
'allegiance and identity' as its theme.
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Overall, however, this collection of papers provides an excellent contribution to
the emerging discourse on the intersection of public and international law. As the
editors point out correctly, much of the discussions to date have focussed primarily
on how international law is implemented domestically, and, to a lesser extent, on the
emergence of so-called 'global administrative law'. Little scholarship exists that
specifically looks at the intersection of both areas of law. Bringing together experts
in public and international law, this book fills this gap, particularly with regard to
international and domestic issues of sanctions and accountability. A distinctive
feature of the collection is that each chapter contains a range of cross-references to
other parts of the book. This contributes to the overall cohesiveness of the book and
sets it apart from most other edited collections. Indeed, the close links between
individual chapters makes the book virtually readable as a monograph. At the same
time, each chapter can easily be taken as an interesting stand-alone read.
Furthermore, despite providing rigorous analysis, all chapters are of moderate
length. This makes the collection easily accessible. It is thus highly recommended to
students and scholars of public and international law alike and deserves wide
readership.

Dr Christopher Michaelsen
SENIOR RESEARCH FELLOW,

FACULTY OF LAW, UNIVERSITY OF NEW SOUTH WALES

Disobeying the Security Council: Countermeasures against Wrongful
Sanctions

Antonios Tzanakopoulos

(Oxford University Press, 2011, 288 pp)

In the years following the adoption by the United Nations Security Council of
Resolution 678 in 1990, significant academic attention was directed towards the
expanded view of the Chapter VII mandate and the potential for abuse by the
Security Council of that mandate. Commentary focused upon the proper limits, if
any, of Security Council action and the ability of the International Court of Justice
to review and, if necessary adjudicate upon Security Council action, as resolutions
ultra vires, or beyond power.

Similar attention was not directed to the converse of that question: the
accountability of States for non-compliance with Security Council resolutions and
their ability legitimately to disobey unlawful sanctions purportedly imposed by the
Security Council pursuant to article 41 of the UN Charter. Dr Antonios
Tzanakopoulos has, in his thoughtful work Disobeying the Security Council:
Countermeasures against Wrongful Sanctions, successfully addressed this
significant question, and the characterisation of such disobedience by States as a
lawful countermeasure.

For example, R Higgins, Problems & Process in International Law at 184-85;
B Martenczuk, The Security Council, the International Court and Judicial Review
(1999) 10 EJIL 517, M Bedjaoui, The New World Order and the Security Council
testing the Legality of its Acts (1994).
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Dr Tzanakopoulos frames the problem as one of the accountability of an
international organisation. In this he is on solid footing. In 2002 the International
Law Association concluded that: "No situation should arise where an international
organisation would not be accountable to some authority for an act that might be
deemed illegal." 2 Although, as Dr Tzanakopoulos identifies, the term
'accountability' is capable of widely varying meanings dependent upon context, in
the field of public international law, accountability is most usually characterised in
terms of its consequence, being responsibility for an internationally wrongful act.3

Accepting that the Security Council is properly characterised as an international
organisation, the attribution of responsibility for its internationally wrongful acts is
by no means straightforward, either in relation to the identification of such a
wrongful act, nor in respect to any consequences that may follow. Dr
Tzanakopoulos identifies that the Security Council, in its existing UN structure,
lacks any traditional forms of accountability. 4 Other than the requirement in Article
24(3) of the UN Charter (requiring the Security Council to submit at least an annual
report to the General Assembly for its consideration) there is no avenue for
traditional 'political' accountability.

However it may be argued that States that place collective responsibility in the
hands of an international organisation remain the primary focus of responsibility for
wrongful actions that flow from that organisation. As the ILA noted in 2002
"Membership of an international organisation cannot be considered to imply a
corresponding reduction of state responsibility."5

The Security Council of course owes its very existence to the trust that is
expressly placed in it by the member States of the UN. Dr Tzanakopoulos quotes 6 a
statement made by the representative of Zimbabwe in 1992 which highlights this
trust: "This means that 160 States have placed their security, and possibly their very
survival, in the hands of the 15...".7 Dr Tzanakopoulos concludes that:

... the predominant accountability-holder in the case of the Security Council acting
under Chapter VII is neither the membership of the Organisation constituted as a
plenary organ, nor the public at large or the individuals affected by its exercise of
power, but rather each and every member state of the organisation which has placed
its security in the hands of the Council.8

2 ILA Committee on the Accountability of International Organisations Report to the
New Delhi Conference 2002 p 13.

3 See, eg, Article 3 of the ILC Draft Articles on the Responsibility of International
Organisations (adopted by the International Law Commission at its sixty-third session,
in 2011, and submitted to the General Assembly (A/66/10, para 87))

4 At 1-13.
5 ILA Committee on the Accountability of International Organisations Report to the

New Delhi Conference 2002 p 13.
6 At 13.
7 S/PV.3063 (1992) 54-55
8 At 13.
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One might equally suggest that responsibility for excesses of the Security
Council lies not with the organisation but with the member States of the Security
Council from time to time. As Dr Tzanakopoulos notes 9:

Thus an International Organisation, a subject of international law... is made up by
other subjects of international law, namely sovereign States and/or other
International Organisations. This additional 'layer' perplexes the attribution of
conduct to an international organisation to some extent ... .

Dr Tzanakopoulos considers a number of possible solutions to the question of
attribution in the context of international organisations. One is that conduct of the
Security Council could be attributed to the UN on the basis that an international
organisation (the UN) is responsible for the conduct of its organs or agents (the
Security Council).' 0 Dr Tzanakopoulos concludes that: "... what can be termed the
'normative conduct' of the Security Council will always be directly attributable to
the Organisation as conduct undertaken by one of its organs." 1 Slightly more
obscure and articulated with less clarity is the section considering the subtle
question of whether their organs may be considered as agents of the UN when
implementing Chapter VII resolutions. 12

Dr Tzanakopoulos then addresses the identification of possible breaches of the
normative obligations of the UN. 13 He (correctly) discusses, and then discards the
proposition that there are no legal limits to the powers of the Security Council. 14
For example, although there is clearly discretion involved in an Article 39
determination of a threat to the peace, the existence of such a discretion does not
and cannot mean that the discretion is unbounded. As Dr Tzanakopoulos notes, "...

a discretion can only exist within the law."l 5

The consequence of the existence of a legal framework within which Security
Council decisions are taken is the search for avenues of review in the case of
potentially illegal acts. In Chapter 4 Dr Tzanakopoulos considers the possibility of
judicial involvement in the determination of international responsibility of the UN
for wrongful Security Council actions. He suggests that judicial review in the
traditional sense is not possible, as no compulsory effect would flow from a finding
of illegality or ultra vires.16 Although Dr Tzanakopoulos concludes that 'incidental'
review by the ICJ may be possible, he places little weight on the resulting
determinations, describing them as "exceptional, haphazard and quite
improbable". 17 However, he correctly acknowledges 18 that there exists a res

9 At 18.
10 At 19.
11 At 30, 52.
12 At 34-45.
13 At 54-84.
14 At 55-56.
15 At 61.
16 At 104, citing also the work of V Gowlland-Debbas, 'The Domestic Implementation of

UN Sections' in E de Wet and A Nollkaemper (eds), Review of the Security Council
(2003) 66.

17 At 112.
18 At 105, Ill.

234



Book Reviews

judicata effect of decisions of the ICJ (as well as domestic Courts), in that they play
a role in legitimising State responses to Security Council decisions.

The central thesis of Dr Tzanakopoulos' work is that in the absence of any
binding form of judicial review emphasis must return to direct State action, which
may include disobedience. The difficulty, of course, with this analysis is that the
State targeted by a Security Council resolution will normally, if not invariably,
claim that the resolution is illegal. A unilateral allegation of this type cannot be
legitimate. 19 However multilateral allegations of illegitimacy, and allegations made
by those not involved in the primary dispute, will carry greater legitimacy. Equally,
Dr Tzanakopoulos notes that domestic courts may carry with them an ability to
determine the legality of Security Council resolutions for the purposes of domestic
law. A fascinating section of the work is that dealing with the processes by which
domestic courts have been prepared to challenge Security Council resolutions and
their implementation. 2 0

Dr Tzanakopoulos concludes with a discussion of the consequences of a
wrongful act taken by the Security Council, in the context of traditional concepts of
state responsibility: the obligations to cease the wrongful conduct and make
reparations. Rightly, most emphasis is placed upon disobedience as a right of States
faced with a resolution of the Security Council which is ultra vires.

Dr Tzanakopoulos goes on to describe a distinction between the validity, and
the legality, of a resolution, noting that the ICJ in Expenses21 and Namibia22 has
established a presumption of validity. He concludes that an act can be valid, but
illegal, 23 leading to the possibility of disobedience as a countermeasure to the
wrongful action of the Security Council. Indeed, Dr Tzanakopoulos suggests,
powerfully, that a wrongful act of the Security Council amounts to an injury to the
international community and thereby legitimises countermeasures (particularly
disobedience) by all States. This possibility, described by Dr Tzanakopoulos as the
threat of "massive disobedience", 24 potentially represents a serious challenge to the
previously unchallenged Chapter VII authority of the Security Council.

Dr Tzanakopoulos discusses in detail the question, oft-debated, of whether the
words "in accordance with the present Charter" in Article 25 are words which grant
to States a power of interpretation and a licence to disobedience, in cases of
resolutions that are asserted to have been taken other than in accordance with the
Charter. However, his conclusion in this important debate appears somewhat trite. 25

One may legitimately question whether a characterisation of disobedience as a
countermeasure renders the interpretation of Article 25 moot.

The scope of review of decisions of the Security Council remains fraught with
uncertainty and difficulty. Whilst there is significant benefit to the international

19 Discussed by Dr Tzanakopoulos at 124-25.
20 At 129-36.
21 [1962] ICJ Rep 151.
22 [1971] ICJ Rep 16.
23 At 174.
24 At 202.
25 At 166.
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community in locating, or developing, a formal process of judicial review, such a
process does not now exist and seems unlikely to form in the foreseeable future. In
those circumstances, the work of Dr Tzanakopoulos in identifying and
characterising the rights of States to respond to illegitimate Security Council
resolutions and the limits upon those rights is vital. His work represents a major and
scholarly contribution to the literature and deserves to be read widely.

Dr Christopher Ward,

BARRISTER, 12TH FLOOR CHAMBERS,

SYDNEY

The Treatment of Combatants and Insurgents under the Law of
Armed Conflict
Emily Crawford

(Oxford University Press, 2010 213 Pages)

The issue of detention is one of the most difficult areas of the law of armed conflict,
or international humanitarian law, applicable to non-international armed conflict.
There is a whole treaty dedicated to the treatment of detainees in international
armed conflict (Geneva Convention Ill of 1949) and part of another dedicated to
civilian internees in such conflicts (Geneva Convention IV of 1949), but very little
written law on detainees in non-international armed conflict. This is partly because
the status of combatants in non-international conflict is so unclear - indeed they
are not even given the title 'combatants', rather 'non-protected persons' which
automatically establishes the idea that they do not have rights. This excellent book
by Dr Crawford grapples with the issue of establishing a universal status for
combatants in armed conflict so that in non-international armed conflict those
engaged in fighting who are captured enjoy requisite privileges and rights under
international humanitarian law. This book, published in 2010, arrives at just the
right point in time to make a significant contribution to the international debate and
understanding on existing protections for detainees in non-international armed
conflicts under international humanitarian law and how the law can be further
developed. Indeed, this very issue is the subject of a report submitted by the
International Committee of the Red Cross (ICRC) to the international community
proposing further discussion and to either set in place better laws or promote better
implementation of existing laws.I

The title of the book may be misleading at first glance - 'Treatment of
Combatants and Insurgents under the Law of Armed Conflict' gives the impression
of a greater examination of laws applicable in armed conflict to combatants,

Strengthening Legal Protections for Victims of Armed Conflict, Report and Draft
Resolution of the 31" International Red Cross and Red Crescent Conference,
3 1 IC/ 11/5. 1.1: <ww.icrc.org/englassets/files/red-cross-crescent-movement/3 1st-
international-conference/3 1 -int-conference-strengthening-legal-protection- 11-5-1 -1-
en.pdf>.
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including targeting and other conduct of hostilities issues. In fact, the title does
encompass what Dr Crawford aims to do - to look at how combatants and
insurgents are treated both by the law as well as by their detainers. The bonus also
of looking at the law of armed conflict rather than international humanitarian law,
although those terms are used almost interchangeably, is that the law of armed
conflict gives scope to discuss human rights law, from which international
humanitarian law stands separate. Starting out, Dr Crawford gives a good picture of
the historical background for why non-international armed conflict has received less
legal attention than international armed conflict. She then discusses the legal status
of combatants and non-combatants, as well as the more conceptually difficult
position in non-international armed conflict of protected and non-protected persons.
She outlines the existing protections for participants in non-international armed
conflicts from a treaty and customary international law perspective and also deals
with the human rights that might be applicable to detainees and detaining powers in
non-international armed conflicts. Finally, she outlines a view of a 'universal
combatant status' and a combining of principles relating to international and non-
international armed conflict to give a fully rounded as well as practical protection to
detainees in non-international armed conflict. In an area of law which is unsettled
and complex, Dr Crawford notes many practical issues which must be addressed,
such as victor's justice, the need for non-state actors to uphold international
humanitarian law and some form of human rights (noting the controversy around
this topic), and engages in her own assessment of the customary international law
rather than relying on studies by others, such as that by the ICRC in 2005.

While Dr Crawford's book proposes a solution that might be acceptable to some
States (implementation of existing laws but reinterpreting them for a new age), in
her model uniform law on universal combatant status there are three points with
which some in the international community might disagree. The first is the use of
the terminology 'enemy combatant'. Although Dr Crawford notes that this is a
political term rather than legal, she continues to use the term throughout the book.
This may have the benefit of being a short hand way of describing a difficult
concept but, because it is not a legal term and carries with it the political
connotations of Guantanamo Bay and similar detention operations in the so-called
'war against Al-Qaeda', the term detracts from some of the sensible suggestions Dr
Crawford puts forward.

Secondly, in discussing the questions of amnesty and combatant immunity from
prosecution, which she derives from Geneva Convention Ill, Dr Crawford strays
into difficult territory. It is true that prisoners of war have immunity from
prosecution (except for war crimes) on the basis that they are legitimate fighters and
therefore cannot be prosecuted for legitimately engaging in an armed conflict on
behalf of their Government. A combatant immunity for non-international armed
conflict would extend that legitimacy of the conflict to non-state actors who
inherently pit themselves against the State and violate national laws. It would be a
big leap in the concept of national sovereignty if non-state actors could not be held
responsible for fighting against the Government. Further, if a person is detained for
fighting in the conflict and not prosecuted for his or her actions, that person would
be interned as a security measure and could thereby be detained indefinitely,
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depending on how long the war continues. With a prosecution, fair trial and
sentence, the person detained at least knows how long he or she will be detained
and for what reason. The general population will also get the sense that 'justice is
being done'.

Indeed, and this is the third point, Dr Crawford does not delve into questions of
procedural safeguards for those interned as a security measure in a non-international
armed conflict. She speaks most relevantly about judicial guarantees for those who
are prosecuted as a result of their engagement in armed conflict, but little about
procedural safeguards when people are interned or, in fact, about internment at all.
In an armed conflict, there may be little unclassified evidence that can be used to
prosecute someone, but they continue to pose a security threat and cannot be
released. In such circumstances, it is essential that they are treated well in
accordance with international law deriving from Geneva Convention IV, human
rights and customary international law. Their detention should also be reviewed
periodically to ensure that the reason for their internment still exists. Internment is
increasingly being used, although not necessarily under that name, particularly for
those who cannot be easily classified as combatants or insurgents and it would have
added an extra dimension to Dr Crawford's book if this issue were addressed more
fully.

That said, this book, The Treatment of Combatants and Insurgents under the
Law of Armed Conflict, is well researched and a very clear and structured read.
Even if the reader were to come to it with little knowledge of the international law
of armed conflict, he or she would be able to understand the concepts and logic as
presented. Dr Crawford notes towards the end of the book, 'the last significant and
systematic reassessment of the law of armed conflict took place over 30 years ago.'
Now it is time for another reassessment and action by the international community
to ensure that detainees or internees in armed conflict are treated in accordance with
established legal principles. Dr Crawford's book will assist in this important task.

Kelisiana Thynne

RESEARCH MANAGER,
AUSTRALIAN CIVIL-MILITARY CENTRE. 2

2 The views in this review are not necessarily the views of the International Committee
of the Red Cross.
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Australian Cases before Australian Courts and
Tribunals Involving Questions of

Public International Law 2009

Claire Burke, Steve Hind, Daniel MacPherson, Tim Stephens
and Laura Thomas'

International Law in General

Constitutional interpretation and development of the common law -
relevance of international law - Indigenous property rights

Wurridjal v The Commonwealth ofAustralia
(2009) 237 CLR 309; (2009) 169 LGERA 108; (2009) 252 ALR 232;

(2009) 83 ALJR 399; [2009] HCA 2
High Court of Australia

French CJ, Gummow, Kirby, Hayne, Heydon, Crennan and Kiefel JJ

This case involved a challenge to the Northern Territory National Emergency
Response Act 2007 (Cth), on the basis that it infringed the Australian Constitution's
guarantee that a Commonwealth law for the acquisition of property must provide
just terms. The validity of the legislation was upheld.

Justice Kirby, in dissent, explained why, in his opinion, international law is
relevant to both constitutional interpretation and the development of the common
law. Justice Kirby observed that:

Relevant sources of international law recognise the general right to property.
Specifically, there is a growing body of international law that recognises the
entitlement of indigenous peoples, living as a minority in hitherto hostile legal
environments, to enjoy respect for, and protection of, their particular property rights.
There is also express recognition of the cultural, religious and linguistic rights of
indigenous peoples, including in United Nations treaties of general application to
which Australia is a party. Commonly, such cultural, religious and linguistic rights
are directly connected to the land of indigenous peoples, warranting protection of
their property rights.

For an Australian court to accept the diminution or abolition of pre-existing legal
interests of indigenous peoples with respect to land, communal and personal
existence, culture, habits and traditions, as by treating them as "property" rights
insusceptible to a constitutional guarantee of protection from "acquisition" without
"just terms", would appear to contravene the foregoing expressions of international
law. In my opinion, a position has been reached in Australian constitutional and

Sydney Centre for International Law, Faculty of Law, University of Sydney.
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common law where any such diminution or abolition could only be achieved by
express provisions of municipal law that conform to the Australian constitutional
norm of "just terms" as that provision reflects contemporary international principles.
In particular, it would arguably appear to be contrary to the developing principles of
international law for any pre-existing rights of indigenous peoples to be reduced or
abolished without "positive legal measures of protection and measures to ensure the
effective participation of members of minority communities in decisions which affect
them". 2

Justice Kirby further argued that:

In the matter of the legal rights of its indigenous peoples, the Australian legal system
can learn from the experience of other countries facing similar legal issues and from
the insights of the international community more generally. It is not as if, in this area
of the law, the previously expressed understandings of the legal rights of Australia's
indigenous peoples were so developed, beneficial and protective that Australian
courts have nothing to learn from comparative and international law in this field.3

Statutory interpretation - relevance of Convention on the Civil
Aspects of International Child Abduction to interpreting the Family
Law (Child Abduction Convention) Regulations 1986 (Cth) -
relevance of judgments of foreign courts interpreting the
Convention

LK v Director General, Department of Community Services
(2009) 237 CLR 582; (2009) 253 ALR 202; (2009) 83 ALJR 525; (2009) 40 Fam

LR 495; (2009) FLC 93-397; [2009] HCA 9
High Court ofAustralia

French CJ, Gummow, Hayne, Heydon and Kiefel JJ

At issue was the meaning of the term 'habitual residence' in the Family Law (Child
Abduction Convention) Regulations 1986 (Cth), which implement the Convention
on the Civil Aspects of International Child Abduction.4 The Regulations provide
that they are to be construed having regard to the principles and objects in the
preamble and first article of that Convention, and that, unless the contrary intention
appears, an expression used in the Regulations has the same meaning as in the
Convention.

The Court noted that the expression 'habitual residence' has been used in
numerous conventions, none of which define the term, and that the Explanatory
Report accompanying the Convention states that 'the notion of habitual residence
[is] a well-established concept in the Hague Conference, which regards it as a
question of pure fact.' 5

The Court continued:

International treaties should be interpreted uniformly by contracting states... It
follows that, unless it is shown that the term is used in the statute law of other

2 (2009) 237 CLR 309,411-12.
3 Ibid 412-13.
4 [1987] ATS 2.
5 (2009) 237 CLR 582, 584.
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contracting states in a sense different from the way in which it is used in the

Abduction Convention, care is to be exercised to avoid giving the term a meaning in

Australia that differs from the way it is construed in the courts of other contracting

states. But it is no less important to recognise that, because the term is not defined in

the Abduction Convention, and the absence of definition reflects the stated intention

that it should be treated "as a question of pure fact", conclusions reached in the

courts of other jurisdictions are not lightly to be treated as establishing principles of

law which govern the term's meaning and application. Rather, they are to be read and

understood as resolving the particular controversy tendered for decision. 6

While noting that treating the question as one of fact has 'evident limitations'

because 'some criteria must be engaged at some point in the inquiry,' 7 the Court

stated that:

Use of the term "habitual residence" to identify the required connection between a

person and a particular municipal system of law amounts to a rejection of other

possible connecting factors such as domicile or nationality. 8

As such, the Court concluded that 'it would be wrong to attempt in these reasons

to devise some further definition of the term intended to be capable of universal

application.' 9

Statutory interpretation - application of Vienna Convention on the Law
of Treaties - maritime law

Qenos Pty Ltd v Ship 'APL Sydney'

(2009) 187 FCR 282; (2009) 260 ALR 692; [2009] FCA 1090
Federal Court of Australia

Finkelstein J

The APL Sydney was anchored in Port Phillip Bay when its anchor struck a

submarine pipeline. In issue was whether liability was limited by the Convention for

the Limitation of Liability for Maritime Claims 1976 10 (1976 Convention),
incorporated into domestic law by s 6 of the Limitation of Liability for Maritime

Claims Act 1989 (Cth).

Quoting the United States Supreme Court, 1 Finkelstein J observed that a

limitation provision implementing the 1976 Convention should be 'broadly and

liberally construed in order to achieve its purpose to encourage investments in

shipbuilding and to afford an opportunity for the determination of claims against the

vessel and its owner.' 1 2 Justice Finkelstein noted that the Vienna Convention on the

Law of Treaties 196913 (VCLT) reflects customary international law and thus may

be applied to interpreting treaties concluded before its entry into force in 1980.

6 Ibid 596.
7 Ibid 592.
8 Ibid 593.
9 Ibid 598.
10 [1991] ATS 12.
1 Just v Chambers 312 US 383, 385 (1941).

12 (2009) 187 FCR 282, 285.
13 [1974] ATS 2.
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Justice Finkelstein summarised the process of applying Article 31 of the VCLT:
First, determine the ordinary meaning of a term. Second, ask whether that meaning
(or one of several meanings) should be adopted having regard to the context. The
context includes the Article in which the word is found, as well as the whole treaty
(and may also include the previous treaties). Third, the purpose and object of the
treaty must be considered. But the third step should not be undertaken in isolation
from the terms of the treaty, but rather as part of the context which can shed light on
the meaning of particular terms.
When following this approach it is necessary to be unconstrained by principles of
domestic law, which usually have no role to play in the construction of international
conventions... 14

Justice Finkelstein considered the travaux prdparatoires of the 1976
Convention, noting that this is allowed by Article 32 of the VCLT when
interpretation in accordance with Article 31 leaves the meaning ambiguous. In
interpreting the phrase 'infringement of rights other than contractual rights' in the
1976 Convention, the Court considered a similar phrase in the International
Convention Relating to the Limitation of the Liability of Owners of Sea-Going
Ships 1957,15 and its travaux prdparatoires. Justice Finkelstein concluded that the
Convention did apply to the claims in issue.

Statutory interpretation - application of Vienna Convention on the
Law of Treaties - dual taxation

Undershaft (No 1) Ltd v Federal Commissioner of Taxation
(2009) 175 FCR 150; (2009) 253 ALR 280; (2009) 74 ATR 888; [2009] FCA 41

Federal Court of Australia
Lindgren J

At issue was whether capital gains tax was 'income tax' for the purposes of double
taxation agreements concluded by Australia with the United Kingdom and the
Netherlands. The agreements were scheduled to the International Tax Agreements
Act 1953 (Cth). Quoting Brennan CJ in Applicant A v Minister for Immigration &
Ethnic Affairs (1997) 190 CLR 255, the Court said:

If a statute transposes the text of a treaty or a provision of a treaty into the statute so
as to enact it as part of domestic law, the prima facie legislative intention is that the
transposed text should bear the same meaning in the domestic statute as it bears in
the treaty.. .To give it that meaning, the rules applicable to the interpretation of
treaties must be applied to the transposed text and the rules generally applicable to
the interpretation of domestic statutes give way.16

The Court reasoned that the Schedules should be interpreted in accordance with
the VCLT, meaning that the text should be interpreted liberally and holistically.
Although primacy must be given to the ordinary meaning of the words used, which
are presumed to be 'the authentic representation of the parties' intentions,' the

14 Ibid 288.
15 [1981] ATS 2.
16 (2009) 175 FCR 150, 159 quoting Applicant A v Ministerfor Immigration and Ethnic

Affairs (1997) 190 CLR 225, 230-31.
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Court said that 'treaties often fail to demonstrate the precision of domestic
legislation and should thus not be applied with "taut logical precision."' 17

Reference was made to the Organisation for Economic Co-operation and

Development Model Convention on Income and Capital and related drafts and

commentaries, as potentially relevant extraneous materials, as well as the 'Colonial
Model Treaty [that] was used by the UK in treaties with Commonwealth countries.'

The Court concluded that capital gains tax was a form of income tax for the purpose

of the agreements.

Human Rights

Extradition - application for bail pending judicial review - fair trial

Zentai v Honourable Brendan O'Connor
(2009) 263 ALR 511; [2009] FCA 1597

Federal Court of Australia
McKerracher J

The applicant sought bail while awaiting judicial review of a decision to extradite
him to Hungary for an investigation into allegations that he committed a war crime

during the Holocaust.

Justice McKerracher granted bail, finding that special circumstances existed,
including that Zentai was 88 years old and in poor health, and there was no flight

risk. Justice McKerracher also considered that it was necessary to come to a

preliminary view as to the strength of the application for judicial review, stating
that:

Given the serious nature of the reciprocal obligations owed under extradition treaties
and the importance of such treaties to Australia, obviously weak or colourable claims
would not attract a favourable exercise of the discretion to grant bail. 18

Justice McKerracher noted that Zentai's judicial review application argued,
inter alia: that the alleged war crime was not an 'extradition offence' under the

Extradition Act 1988 (Cth); that he was not 'accused' of the offence because his

extradition was sought for the purposes of an investigation only; and that the

Minister could not reasonably be satisfied that Zentai would receive a fair trial in

Hungary. In relation to the latter argument Zentai argued that:

the request for extradition is based on depositions made by persons in proceedings in
the (then Communist) Hungarian Peoples' Court in the late 1940's. If tried, Mr
Zentai could not, as required by Art 8 of the European Convention on Human Rights
1950 (ECHR) and Art 14 ICCPR, confront and examine witnesses as to the veracity

and voluntariness of their confessions. Mr Zentai has asked whether the Hungarian
prosecution authorities are able to produce for cross-examination the deponents on

whose statements the Hungarian authorities would rely to found any prosecution. No

such information has been provided by the Republic of Hungary, nor has the

17 (2009) 175 FCR 150, 160.
18 (2009) 263 ALR 511, 518.
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Australian Government sought any assurances as to how a fair trial can be conducted
in the absence of these principal witnesses. 19

Justice McKerracher reasoned that:

A relevant consideration is the obligation of Australia to comply with extradition
treaty arrangements. However, that obligation is not an absolute one, but subject to
the qualifying provisions of the Extradition Treaty, either requiring or permitting
Australia to refuse extradition in particular circumstances...

It is argued that if the grounds for review were made out, then the surrender of
Mr Zentai to extradition would be unlawful and Australia would be in breach of its
international obligations to one of its nationals, by denying him the benefit of
[certain provisions of] the Extradition Treaty. 20

Taking into account these and other matters, McKerracher J granted bail.

Extradition - discrimination on the basis on political opinion
Snedden v Croatia

(2009) 178 FCR 546; [2009] FCAFC Ill
Federal Court of Australia

Bennett, Flick and McKerracher JJ

The appellant, a prominent Serbian political and military figure, opposed his
extradition to Croatia on the grounds that an extradition objection applied under the
Extradition Act 1988 (Cth). The objection, found in s 7(c) of the Act, was that:

on surrender to the extradition country in respect of the extradition offence, the
person may be prejudiced at his or her trial, or punished, detained or restricted in his
or her personal liberty, by reason of his or her race, religion, nationality or political
opinions.2 1

The appellant relied on Organisation for Security and Cooperation in Europe
reports that 'ethnic origin continues to be a factor in determining against whom and
what crimes are prosecuted, with discrepancies seen in the type of conduct charged
and the severity of sentencing,' and that service in the Croatian army was treated as
a mitigating factor in sentencing. 22

The Court said that:

The mitigating factor is not based on nationality, as it also seems to apply to Serbs
who fought in the Homeland Army and does not apply to Croatians who fought with
the Serb forces in support of an independent Republic of Krajina.

The mitigating factor, however, operates by reference to 'political beliefs'. The
appellant's political beliefs concern what he describes in his Statement as 'the self
determination of Serbian people in the Balkans in those areas where they constitute a
majority', in particular in the Krajina. Serbs constituted a majority in the Krajina
until they were removed by Croatian military forces in 1995. The appellant says that
'[t]here are hardly any Serbs left in the Krajina after 1995 and they have no
influence or role in the Croatian justice system'. The appellant's political belief is

19 Ibid 519.
20 Ibid.

21 (2009) 178 FCR 546, 551.
22 Ibid 556-57.
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'that the Krajina Serbs have a right to return to their homeland and are entitled to an
independent state'. He played a significant role as a military commander in the
military conflict in the former Yugoslavia that began at Knin in June 1991,
particularly the battle for Glina. The extradition request refers in express terms to the
armed conflict in Knin 'between the armed forces of the Republic of Croatia and the
armed aggressor's Serbian paramilitary troops of the anti-constitutional entity the
"Republic of Krajina"' in which the appellant was a commander. It follows that the
mitigating factor is applied by reason of a person's political beliefs.23

The appellant also relied on statistics regarding the number of Serbians and

Croatians charged with crimes, and differing conviction rates, and argued that he

would be subject to prejudice at his trial. The Court, while indicating that the

argument on these points was less persuasive, found it unnecessary to decide them.

Statutory Interpretation - Convention on the Rights of the Child
Australian Crime Commission v NTD8

(2009) 177 FCR 263; (2009) 257 ALR 445; [2009] FCAFC 86
Federal Court of Australia

Black CJ, Mansfield and Bennett JJ

NTD8, a pseudonym for an Aboriginal community-controlled health services

provider, sought judicial review of the issue of a notice under the Australian Crime

Commission Act 2002 (Cth) requiring production of the personal and health records
of eight Aboriginal children. The respondent argued that the best interests of the

children should have been a primary consideration in the decision to require

production of the records. The Court said:

Adoption of the Convention [on the Rights of the Child 24] does not, of itself, create
an obligation on the second respondent to consider the interests of the relevant
children. The Convention is not part of Australian domestic law. A matter which can
be discerned on the proper construction of the Act as a whole to be relevant in the
exercise of that discretion, does not achieve that quality because the same matter is
stipulated in an international treaty, or is the subject of one or more of Australia's
international obligations. Thus, if, for example the right of the child of an applicant
to acquire Australian nationality were relevant to the exercise of the Minister's
discretion, the regard which the Minister should have to that right would not
materially change because a similar right is recognised by a treaty. 25

23 Ibid 559.
24 [1991] ATS 4.
25 (2009) 177 FCR 263, 277.
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Refugees

Statutory interpretation - Convention Relating to the Status of
Refugees - interpretation of well-founded fear of persecution -
relevance of conduct occurring after arrival in Australia

Minister for Immigration and Citizenship v SZIGV; Minister for Immigration and
Citizenship v SZJXO

(2009) 238 CLR 642; (2009) 111 ALD 30; (2009) 259 ALR 595; (2009) 83 ALJR
1135; [2009] HCA 40

High Court of Australia
French CJ, Hayne, Crennan, Kiefel and Bell JJ

The respondents, both Chinese citizens, made unsuccessful applications for
protection visas to the Minister, and were unsuccessful before the Refugee Review
Tribunal. Each respondent had participated in activities of the Falun Gong after
arriving in Australia, but the Tribunal found that the motivation for these activities
was to strengthen each respondent's application for a protection visa, and made
related adverse finding regarding each respondent's credibility.

Section 91R(3) of the Migration Act 1958 (Cth) provides as follows:
For the purposes of the application of this Act and the regulations to a particular
person:
(a) in determining whether the person has a well-founded fear of being persecuted

for one or more of the reasons mentioned in Article 1A(2) of the Refugees
Convention as amended by the Refugees Protocol;

disregard any conduct engaged in by the person in Australia unless:
(b) the person satisfies the Minister that the person engaged in the conduct

otherwise than for the purpose of strengthening the person's claim to be a
refugee within the meaning of the Refugees Convention as amended by the
Refugees Protocol.

The Full Court of the Federal Court upheld the respondents' appeals, holding
that the Tribunal's consideration of their activities after arriving in Australia was
precluded by s 91R(3). The High Court (French CJ, Crennan, Kiefel and Bell JJ,
Hayne J dissenting) upheld the Minister's appeal from that decision, holding that
the correct construction of s 91 R(3) did not allow evidence of conduct engaged in
Australia to be used to support a claim for refugee status unless s 91R(3)(b) was
satisfied, but such evidence could be used to discredit such a claim without
satisfying s 91R(3)(b).

In obiter, French CJ and Bell J also noted:
As to what is necessary to satisfy the condition in par (b), we agree with Crennan
and Kiefel JJ that an applicant seeking to rely upon conduct engaged in in Australia
must show that the conduct was not engaged in solely to strengthen his or her claim.
By way of example, conduct in Australia may reflect a continued commitment by the
applicant to religious practices followed or political opinions held and expressed in
his or her country of origin. It could not be said to have been engaged in solely to
strengthen the claim to be a refugee. It might then be relied upon by a decision-
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maker to infer prior commitment to a particular religious practice or political opinion
in the country of origin. 26

Statutory interpretation - relationship between Convention Relating to
the Status of Refugees and domestic law - act of state doctrine -
extraterritorial application of Australian law

Sadiqi v Commonwealth ofAustralia (No 2)
(2009) 181 FCR 1; (2009) 260 ALR 294; [2009] FCA 1117

Federal Court of Australia
McKerracher J

The plaintiff, then 16 years old, was rescued from a sinking vessel in international
waters while trying to reach Australia to claim refugee status. He was detained by
Australian authorities in various locations including on Nauru, subject to an
agreement between the two governments. He was eventually granted refugee status
and sought damages from the Australian government.

The Court addressed various preliminary questions under the Migration Act
1958 (Cth) and the Immigration (Guardianship of Children) Act 1946 (Cth). The
plaintiff argued that 'refugee status exists by virtue of the person coming within the
[Convention Relating to the Status of Refugees], not by the granting of a visa. The
granting of a visa merely acknowledges the existence of the status,' but the Court
rejected this argument, noting that the Migration Act's definitions of 'lawful non-
citizens' and 'unlawful non-citizens' refer not to a person 'who is entitled to hold a
visa but rather to one who holds a visa.' 27

While rejecting an argument that the Immigration (Guardianship of Children)
Act 1946 (Cth) imposes an actionable duty on the Minister in his or her capacity as
guardian of un-accompanied non-citizen children in Australia, the Court did accept
that the Minister must address their need for food, housing, health and education,
recognised in international instruments including the Convention on the Rights of
the Child.28 The Court quoted Articles 38 to 40 of that Convention, which address
the rights of children: in armed conflict; who are victims of neglect, exploitation,
abuse, torture or cruel, inhuman or degrading treatment or punishment; and who are
accused of infringing the law.

In relation to the plaintiffs claim that he was falsely imprisoned on Nauru the
Court said:

An allegation that a foreign sovereign state has acted unlawfully within its own
territory will not be justiciable in an Australian court...

[T]here may be exceptions to the act of state doctrine which is arguably part of
international law. It will not be applicable in circumstances where the debate
concerns chattels or where the validity of the 'act of the state' is only incidental to
the issues in challenge...

26 (2009) 238 CLR 642, 654.
27 (2009) 181 FCR 1, 34.
28 [1991] ATS 4.
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Nauru's segregation of non-citizens while refugee claims were being determined or
pending their removal could not involve a clear violation of any international law.
The right of any State to control who may enter its territory is firmly entrenched as
an attribute of sovereignty subject, of course, to any obligations owed under
international conventions...

The defendants submit that the decisions by Nauru to grant visas, and the
impositions and conditions on visas are acts of state. They are a manifestation of the
exercise by Nauru of its control over the ability of persons to enter Nauru. By
alleging that he was falsely imprisoned within the territory of Nauru, in
circumstances where any restraints on his movement resulted from conditions
imposed on the grant of permission to enter and remain in Nauru, the plaintiff is
asking the Court to review the exercise of a central manifestation of Nauru's
sovereignty. The act of state doctrine prevents that from being done in an Australian
court.29

The appellant also argued that the deployment of Australian Protective Service
officers at the Nauruan detention centres was not authorised under the Australian
Protective Service Act 1987 (Cth) because 'the comity of nations requires that the
legislature of one country is presumed not to deal with persons or matters the
jurisdiction over which properly belongs to some other sovereign state.' 30 The
Court rejected this argument, stating that 'it is no longer the law of Australia, if it
ever was, that there is a presumption that legislation cannot have any extraterritorial
effect.' 3 1

Statutory interpretation - relationship between Convention Relating
to the Status of Refugees and domestic law - forfeiture of property

Tran v The Commonwealth
(2009) 108 ALD 531; [2009] FCA 474

Federal Court of Australia
Cowdroy J

The applicant was the owner of a ship that entered Australian waters carrying
people without valid visas. Section 261A of the Migration Act 1958 (Cth) provides
for the forfeiture to the Commonwealth of a vessel used to bring unlawful non-
citizens to Australia in contravention of the Act.

The applicant argued that s 261A did not apply because all persons on board the
ship were later granted protection visas, and none had been convicted of an offence,
the applicant himself having been found innocent of charges under the Migration
Act after he established the defence of sudden or extraordinary emergency.
However, the Court found that s 261A does not require the commission of an
offence under the Act, it was sufficient that the Act had been contravened when the
vessel entered Australian waters.

29 (2009) 181 FCR 1, 53.
30 lbid 54.
31 Ibid 59.
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The applicant argued that s 261 should be interpreted in a manner that is
consistent with the Convention Relating to the Status of Refugees 1951,32 and not
in a manner that punishes refugees. But the Court found that the words of s 261A
are not susceptible to the interpretation contended for by the applicant. The Court
further stated that:

As the Gleeson CJ, McHugh, Gummow, Hayne, Callinan and Heydon JJ found...
in NAGV,

...the Convention is an example of a treaty which qualifies what under classical
international law theory was the freedom of States in the treatment of their
nationals; but the Convention does not have the effect of conferring upon the
refugees to which it applies international legal personality with capacity to act
outside municipal legal systems.

... determination of the status of refugee is a function left by the Convention to
the competent authorities of the Contracting States which may select such
procedures as they see fit for that purpose. [footnotes omitted]

It follows that the legal concept of 'refugee' is a status which is not conferred upon a
person merely by the existence of circumstances sufficient to support such a claim. This
status must positively be found, and it must be found according to the standards set by
the particular state, in this case, Australia. Such concept is consistent with international
law only having effect within Australia by virtue of its positive adoption into municipal
law. Accordingly, the passengers on the ship were not refugees until such time as they
were granted that status from the Australian authorities.. .Therefore it could not be said
that forfeiture of the ship would punish the applicant as a refugee, because at the relevant
time he was not a refugee, and nor was anyone else on the ship. 33

32 [1954] ATS 5
33 (2009) 108 ALD 531, 544.
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Brett Williams and Diana Hut

World Trade Organization - GATT Article III and the Interpretative
note to Article III - the distinction between charges on importation

and internal taxes - national treatment

China - Measures affecting Imports of Automobile Parts
Report of the Panel (18 July 2008), WT/DS339, 340 & 342/1R,

and
Report of the Appellate Body (15 December 2008), WT/DS339, 340 &

342/ABIR,
both adopted by the WTO Dispute Settlement Body on 12 January

2009

I. Background to the Dispute
Australia, along with six other WTO Members, was a third party in this dispute in
which the United States, the European Communities, and Canada complained about
Chinese measures affecting imports of automobile parts.

China's schedule to the General Agreement on Tariffs and Trade 1994
(hereinafter 'GATT') included tariff bindings on complete motor vehicles at rates
averaging about 25 per cent, and on automobile parts at rates averaging about 10
per cent.2 The Schedule did not include a binding on kit cars but under China's
Accession Protocol, China had made a commitment that if China introduced a new
classification for kit cars, the customs duty would not exceed 10 per cent.3

In 2004 and 2005, China had brought the following measures into force: 4

I Sydney Centre for International Law, Faculty of Law, University of Sydney.
2 Accession of the People's Republic of China, WTO Doc WT/L/432 (23 November

2001) (Decision of 10 November 2001, with Protocol of the Accession of the People's
Republic of China appended) annex 8 ('Schedule CLII - People's Republic of China').

3 See the Accession of the People's Republic of China, WTO Doc WT/L/432 (23
November 2001) (Decision of 10 November 2001, with Protocol of the Accession of
the People's Republic of China appended) art 1.2, which refers to commitments listed
in paragraph 342 of the Report of the Working Party on the Accession of China, WTO
Doc WT/ACC/CHN/49 (1 October 2001), which includes a reference to paragraph 92
which contains the relevant commitment on kit cars.

4 The details of the measures are set out in the Panel Report, China - Measures
Affecting Imports of Automobile Parts, WTO Does WT/DS339/R, WT/DS340/R,
WT/DS342/R (18 July 2008) [2.1]; Appellate Body Report, China - Measures

251



Australian Year Book of International Law Vol 30

I. Policy on Development of Automotive Industry (Order of the National
Development and Reform Commission (No. 8)) (hereinafter 'Policy
Order 8');

2. Administrative Rules on Importation of Automobile Parts
Characterized as Complete Vehicles (Decree of the People's Republic
of China, No. 125) (hereinafter 'Decree 125'); and

3. Rules on Verification of Imported Automobile Parts Characterized as
Complete Vehicles (Public Announcement of the Customs General
Administration of the People's Republic of China, No. 4 of 2005)
(hereinafter 'Announcement 4').

These measures operate together to impose a 'charge' and associated
'administrative procedure' on imported auto parts. A 25 per cent charge is imposed
if the auto parts themselves are characterised as a 'complete vehicle' after being
assembled into a motor vehicle, and a 10 per cent charge if the parts are not so
characterised following assembly. Article 21 of Decree 125 provides that imported
parts will be characterised as a complete vehicle if either:

1. it is a completely knocked down ('CKD') or semi-knocked down
('SKD') car kit;

2. the parts comprise a body and an engine;

3. the parts comprise a body or an engine, and three other assembly
systems;

4. the parts comprise five or more assembly systems (not a body or an
engine); or

5. total price for the parts account for at least 60 per cent of the total price
of the completed vehicle.

Separate auto parts may be characterised as a complete vehicle even if they have
been imported in multiple shipments into China, so long as they satisfy one of the
Decree 125 categories after assembly. 5

The administrative procedures require automobile manufacturers to inter alia
self-evaluate the characterisation of imported parts used in a particular vehicle
model, verify this characterisation, and pay either the 10 per cent or 25 per cent
charge. The Panel found that the time taken to complete these processes could range
from 30 days to multiple years. 6 Both the charge and the administrative procedures
are imposed after the parts have been imported into China.

The complainants argued two violations in the alternative: either the measures
were an internal charge that violated Article III, or the measures were charges on
importation in violation of Article 11. China argued that any violation was justified

Affecting the Import of Automobile Parts, WTO Docs WT/DS339/ABR,
WT/DS340/AB/R, WT/DS342/AB/R (15 December 2008) [109]-[l 10].

5 See Appellate Body Report, China - Measures Affecting the Import of Automobile
Parts, WTO Docs WT/DS339/AB/R, WT/DS340/AB/R, WT/DS342/AB/R (15
December 2008) [114].

6 Panel Report, China - Measures Affecting Imports of Automobile Parts, WTO Docs
WT/DS339/R, WT/DS340/R, WT/DS342/R (18 July 2008) [7.66].
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under Article XX(d). The United States and Canada also claimed that the charge
and administrative procedure imposed on CKD and SKD kits were inconsistent with
China's obligations under the Accession Protocol.

II. The Preliminary Question: 'Internal Charge' or 'Ordinary
Customs Duty'

In response to the complainants' argument that the measures imposed an internal
measure that was inconsistent with China's obligations under Article 111:2, China
responded that the charge and administrative measures were not an internal charge
at all, but rather an 'ordinary customs duty' under Article 11:1(b). China contended
that the measures were an enforcement mechanism to ensure that the correct
customs duty was paid and that Article II covers charges connected to importation
regardless of the time of collection.

(a) Panel and Appellate Body findings
In order to determine which provision is applicable, the Panel analyses both Article
111:2 and Article II:1(b) and explains the difference between internal charges
covered by Article 111:2 and charges on importation covered by article 11:1(b). The
panel explains that charges constitute internal charges covered by Article III if "the
obligation to pay such charge accrues because of an internal factor ... occur[ring]
after the importation of the product of one Member into the territory of another
Member." 7 The panel further explains that charges constitute ordinary customs
duties under Article II where the obligation to pay the charge accrues "based on the
products as they enter the customs territory of another Member."8 The Panel says
that:

if the obligation to pay a charge does not accrue based on the product at the moment
of its importation, it cannot be an "ordinary customs duty" within the meaning of
Article 11:1(b), first sentence of the GATT 1994: it is, instead, an "internal charge"
under Article 111:2 of the GATT 1994, which obligation to pay accrues based on
internal factors.

In applying this standard to the facts, the Panel relied on a number of factors
collectively to conclude that in this case, the measures imposed by China were
internal. Firstly, it was significant that the charge was determined by how the
imported parts were internally assembled into a motor vehicle, not by the auto parts
being imported into the territory of China. Secondly, the Panel found that identical
imported parts from the same shipment could be levied with a different charge,
depending on the motor vehicle they ended up being assembled into. Finally, the
Panel noted that the charge was imposed on automobile manufacturers, rather than
on importers of the parts.9

The Appellate Body upheld the Panel's resolution that the 10 or 25 per cent
levied on imported auto parts was an internal charge under Article 111:2, and agreed
that the above three identified factors were significant in this characterisation. The

7 Ibid [7.132].
8 lbid [7.166].
9 Ibid [7.205]-[7.210].
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Appellate Body also found it was legally significant that the charge was not
imposed based on the auto parts as they entered China, but instead was dependant
on how the parts were used in assembly.10

(b) Australia's submissions: an 'internal measure' under Article 111:2
Australia's contribution, as a third party, was to support the arguments of the
complainants as to the distinction between the fields of application of Article 11 and
Article III and that the relevant charge was an internal tax subject to Article III
rather than a customs duty subject to Article 11. In particular, Australia agreed
generally with Canada's approach that an internal measure is enforced based on
events which occur within China, whilst a border measure is imposed at the time or
point of importation. I1

Australia submitted that this distinction would uphold the purpose of Article III
to ensure that imported goods are treated "in the same way as the like domestic
products, once they had been cleared through customs".1 2 Australia cited previous
cases in support of this view: EC - Parts and Components in which emphasis was
placed on whether the obligation arose at the point of importation or after the
imported goods had been assembled inside the EC;13 Belgian Family Allowances14

where it was influential that the event triggering liability to the levy was the
purchase of the goods by a public body inside Belgium not the importation of the
goods into Belgium; and EEC - Animal Feed Proteinsl5 where certain measures
were held to be subject to the rules on internal measures under Article III and not
subject to the rules on border measures under Article III because border measure

10 Appellate Body Report, China - Measures Affecting the Import of Automobile Parts,
WTO Docs WT/DS339/AB/R, WT/DS340/AB/R, WT/DS342/AB/R (15 December
2008) [129] - [178].

11 Canada, 'First Written Submission of Canada', Submission in China - Measures
Affecting the Import ofAutomobile Parts, 13 March 2007, [78]-[86].

12 See Australia, 'Third Party Oral Statement of Australia', Submission in China -
Measures Affecting the Import of Automobile Parts, 23 May 2007, [7], quoting this
passage from GATT Panel Report, Italian Discrimination Against Imported
Agricultural Machinery, GATT Doc L/833 (15 July 1958, adopted 23 October 1958)
GATT BISD 7S/60, [11], which was quoted with approval in Japan - Taxes on
Alcoholic Beverages, WTO Docs WT/DS8/AB/R, WT/DS O/AB/R, WT/DS I l/AB/R
(4 October 1996, adopted 1 November 1996) 16.

13 See Australia, 'Third Party Oral Statement of Australia', Submission in China-
Measures Affecting the Import of Automobile Parts, 23 May 2007, [8]-[] 0], referring
to GATT Panel Report, EC - Regulation on Imports of Parts and Components, GATT
Doc L/6657 (22 March 1990, adopted 16 May 1990) GATF BISD 37S/132, [5.4]-
[5.8].

14 See Australia, 'Third Party Oral Statement of Australia', Submission in China -
Measures Affecting the Import of Automobile Parts, 23 May 2007, [11], referring to
GATT Panel Report, Belgian Family Allowances, GATT Doc G/32 (6 November
1952, adopted 7 November 1952) GATT BISD 1S/59, [2].

15 See Australia, 'Third Party Oral Statement of Australia', Submission in China -
Measures Affecting the Import of Automobile Parts, 23 May 2007, [11], referring to
GATT Panel Report, EEC Measures on Animal Feed Proteins, GATT Doc L/4599 (2
December 1977, adopted 14 March 1978) GATT BISD 25S/49, [4.13]-[4.18].
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are measures collected at the time of goods entered the country, and as a condition
of entry.

Australia supported the United States' submission that these GATT cases were
decided by applying a 'substance over form' approach. 16 Applied to the present
facts, it was argued that the charge is not necessarily a border measure just because
China's domestic law had designed the charge so that it could be labelled as a
customs duty.17 Australia further argued that China could not evade the national
treatment obligations under Art III by 'deeming' imported automobile parts to not
have entered into their country's internal commerce.

China submitted to the Panel that an ordinary customs duty under Article 11:1(b)
may be imposed either at or after the point of importation, so long as the charge
arises from an obligation which arose 'as a condition of importation'.1 8 In response
Australia, in its third party oral submissions, points out that the charge was not
enforced until after manufacturing, and was only enforced if the final manufactured
vehicle satisfied certain criterion. On this basis, Australia submitted that any
liability on the charge 'attaches internally' and hence was an internal measure under
Article 1II:2.19

As an issue of public policy, Australia shared the concerns of the European
Communities that the processing or manufacturing of goods after importation
cannot be accepted as an 'intermediate step' prior to calculating the tariff. If this
approach were adopted, the concern was that the entire system of tariff
classification would be worthless. 20

(c) Relevance of the harmonized system
On appeal, China submitted that the Panel had failed to take into account the rules
under the Harmonized System ('HS') and, in particular, Rule 2(a) of the General
Rules for the Interpretation of the Harmonized System as context for interpreting
Article II:1(b). Rule 2(a) provides that a reference in a HS customs classification to
an article includes that article in incomplete or unfinished form which has the
"essential character" of the complete or finished article and includes that complete
or finished article if presented in unassembled or disassembled form.21 China

16 United States of America, 'First Written Submission of the United States of America',
Submission in China - Measures Affecting the Import of Automobile Parts, 13 March
2007, [4].

17 Australia, 'Third Party Oral Statement of Australia', Submission in China - Measures
Affecting the Import ofAutomobile parts, 23 May 2007, [12]-[13].

18 People's Republic of China, 'First Written Submission of the Peoples Republic of
China', Submission in China - Measures Affecting the Import ofAutomobile Parts, 17
April 2007, [49]-[70].

19 Australia, 'Third Party Oral Statement of Australia', Submission in China - Measures
Affecting the Import ofAutomobile Parts, 23 May 2007, [14].

20 European Communities, 'First Written Submission by the European Communities',
Submission in China - Measures Affecting the Import of Automobile Parts, 13 March
2007, [140].

21 Appellate Body Report, China - Measures Affecting the Import of Automobile Parts,
WTO Does WT/DS339/AB/R, WT/DS340/AB/R, WT/DS342/AB/R (15 December
2008) [156].
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argued that taking the HS including rule (2)(a) into account in interpreting Article
11:1(b) indicated that the Article contemplated that Members would apply ordinary
customs duties after the Member had determined the relevant classification in
accordance with the rules of the HS and that, under the relevant laws, China's
determinations that the unassembled auto parts constituted the finished motor
vehicle were determinations in accordance with the rules of the HS even though the
assembly occurred after the time of importation and even if the parts subsequently
assembled into the finished motor vehicle arrived in different shipments. 22

Australia disagreed with this interpretation and application of General Rule 2(a)
for two key reasons. Firstly, Australia points out in its third party oral submissions
that the Harmonised System classifies goods within a particular shipment, at the
point of importation. Secondly, that China disregarded the significance of imported
products being 'as presented' under the essential character rule.

Rather than turning to these particular issues, the Appellate Body agreed with
the Panel that Rule 2(a) of the Harmonized System did not apply in resolving this
preliminary question. It would be relevant if the question was whether auto parts
could be classified as complete motor vehicles at all under China's Schedule of
Concession, as this would require particular entries within China's Schedule to be
interpreted. On resolving this issue over the meaning and application of Articles
11:1(a) and 111:2,23 the Appellate Body held that the Panel had not erred in law in
failing to rely on the Harmonized System in deciding whether the charge was an
internal charge or an ordinary customs duty.

III. Violation of Article III
The complainants argued that China had violated inter alia their 'national treatment
obligations' under GATT Articles III. After finding the measures constituted an
'internal charge' under Article 111:2, the Panel considered Articles 111:2 and 111:4
separately, and found that China's measures were in violation of both of these
provisions.

China appealed the Panel's finding on Article 111:2 and 111:4 on the basis that the
measures were not an 'internal charge' at all, so did not fall under Article III. As the
Appellate Body agreed with the Panel's finding that the charge constituted an
'internal charge' rather than an 'ordinary customs duty', it upheld the panel's
finding that China's charge was inconsistent with both Article 111:2 and 111:4.

(a) Article 111:2 first sentence
The Panel applied the usual two-step analysis to Article 111:2, 1 sentence. Firstly, it
found the complainants had established that imported and domestic auto parts were
'like products', as "all imported auto parts were potentially subject to the
measure". 24 Secondly, the tax on the imported auto parts was "in excess" of that

22 Ibid [14]-[18].
23 Ibid [152]ff.
24 Panel Report, China - Measures Affecting Imports of Automobile Parts, WTO Docs

WT/DS339/R, WT/DS340/R, WT/DS342/R (18 July 2008) [7.216-217].

256



Cases Involving Questions of Public International Law 2009

their domestic counterparts, which were not subject to the charge at all. 25 The panel
found it unnecessary to decide if there was a violation of Article 111:2, 2nd sentence.
China's appeal that the measures were a border measure was rejected by the
Appellate Body.

(b) Article 111:4
The Panel found that China's measures were inconsistent with Article 111:4, by
applying a three-step approach: 26

(i) Were the foreign and domestic products 'like'?

As a broader scope of 'like products' applied under Article 111:4 compared to 111:2,
the Panel found the imported parts were 'like' the domestic products. This issue was
not appealed by China.

(ii) Did the disputed measures affect the internal sale, offering for sale,
purchaser transportation, distribution or use?

The Panel held that the administrative procedures and the charge 'inevitably
influenced' a manufacturer's choice between domestic and imported automobile

parts. 27 China appealed this finding, and submitted that any 'influence' was
inherent in the rates contained in China's Schedule. The Appellate Body upheld the
Panel's findings that 'deeming' an imported part to constitute a complete vehicle
acted as a disincentive for manufacturers. In addition, the Appellate Body noted that
the costs and administrative procedures could be completely avoided if
manufacturers used' domestic parts. As manufacturers would limit their use of
imported auto parts due to these measures, competition in the automobile parts
market would be affected. 28

(iii) Were the imported auto parts afforded 'less favourable treatment'
compared to the domestic products?

The Panel considered the criteria for determining the charge imposed on imported
auto parts. The Panel found that a purchaser would have to take into account
whether their use of an imported part would trigger any of the five Decree 125
categories leading to imposition of an additional tax. Less favourable treatment
would occur if the additional charge was required to be paid. The Panel also found
that less favourable treatment arose simply out of having to comply with the
administrative procedures, which were not imposed on domestic auto parts. This
particular issue was not appealed by China.

25 Ibid [7.220-222].
26 Ibid [7.278]ff.
27 Ibid [7.249].
28 Appellate Body Report, China - Measures Affecting the Import of Automobile Parts,

WTO Docs WT/DS339/AB/R, WTIDS340/AB/R, WT/DS342/AB/R (15 December
2008) [192]ff.
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IV. Violation of Article 11:1(a) and 11:1(b)
The complainants argued in the alternative that there was a violation of Article II.
Although the Panel had found a violation of Article III, it decided to address this
alternative submission in the event that it was wrong in its interpretation that the
measure was an internal measure rather than a border measure. The Panel did find a
violation of Article 11, and China also appealed this finding. However on appeal, the
Appellate Body held that since it had found that Article III rather than Article II
applied, it was not necessary for it to decide on this alternative finding by the Panel.

Australia supported the complainants' arguments29 that if the Panel found the
measures were an 'ordinary customs duty' subject to Article II, China was
nonetheless in violation of its binding tariff schedules under Article II. Australia
pointed to the fact that 'deeming' imported automobile parts to constitute a whole
vehicle after the importation process, thus applying a 25 per cent tariff, had the
effect of undermining China's obligation to apply only 10 per cent tariff on
imported auto parts. 30

V. A General Exception under Article XX(d)
China argued that a defence under Article XX(d) was available. China argued that
the measures were 'necessary to secure compliance' with "a valid interpretation of
China's tariff provisions for motor vehicles. 3 1 The Panel found that China had
failed to establish that the act of importing auto parts into China and then
assembling them into motor vehicles was inconsistent with China's domestic law
providing for customs duties. Therefore, it had failed to demonstrate that measures
against such conduct were necessary to secure compliance with China's customs
law.32

In addition, the Panel noted that even if some measures were required in order
to secure compliance with their tariff schedules, China failed to explain why GATT
consistent alternatives were not available. China did not present why such options
such as investigating individual claims of breach could not be implemented, instead
of the GATT inconsistent measures.3 3

29 European Communities, 'First Written Submission by the European Communities',
Submission in China - Measures Affecting the Import of Automobile Parts, 13 March
2007, [280]; United States of America, 'First Written Submission of the United States
of America', Submission in China - Measures Affecting the Import of Automobile
Parts, 13 March 2007, [119]; Canada, 'First Written Submission of Canada',
Submission in China - Measures Affecting the Import of Automobile Parts, 13 March
2007, [144].

30 Australia, 'Third Party Oral Statement of Australia', Submission in China - Measures
Affecting the Import ofAutomobile Parts, 23 May 2007, [19]ff.

31 See Appellate Body Report, China - Measures Affecting the Import of Automobile
Parts, WTO Docs WT/DS339/AB/R, WT/DS340/AB/R, WT/DS342/AB/R (15
December 2008) [7.285], quoting the submission of the Chinese govemment.

32 Panel Report, China - Measures Affecting Imports of Automobile Parts, WTO Docs
WT/DS3391R, WT/DS340/R, WT/DS342/R (18 July 2008) [7.337].

33 lbid [7.360]ff.
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In its oral submissions to the Panel, Australia noted that China had not
addressed the chapeau requirement at all. 34 As the first element of falling under
paragraph (d) was not proven by China, the Panel did not consider whether the
chapeau requirement was satisfied.

China did not appeal the Panel's finding that it had failed to satisfy Article
XX(d).

VI. Violation of China's Accession Working Party Report
The Panel held that the measures were inconsistent with the Working Party Report,
for failing to commit to the upper bound rate of 'no more than 10 per cent to CKD
and SKD kits'. China appealed this finding, and the Appellate Body reversed the
Panel's decision.

The Appellate Body held the Panel had erred in finding that Decree 125
imposed an ordinary customs duty on the CKD and SKD kits. The Appellate Body
disagreed with the Panel's finding that the 25 per cent charge was levied at the point
of importation, and noted the charge was imposed after assembly of the kits into an
automobile. The Appellate Body also found this characterisation as a border
measure to be inconsistent with the Panel's preliminary findings that the measures
constituted an internet charge under Article 111.35

34 Appellate Body Report, United States - Import Prohibition of Certain Shrimp and
Shrimp Products, WTO Doc WT/DS58/AB/R (12 October 1998) [116].

35 Appellate Body Report, China - Measures Affecting the Import of Automobile Parts,
WTO Docs WT/DS339/AB/R, WT/DS340/AB/R, WT/DS342/AB/R (15 December
2008) [240].
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1. Asian Development Bank (Additional Subscription) Act 2009 (No.
109 of 2009)

This Act permits the Treasurer to enter, on behalf of Australia, an agreement with
the Asian Development Bank (ADB) to purchase an additional 409,480 shares in
the ADB (consisting of 16,379 paid-in shares and 393,101 callable shares), as part
of the ADB's fifth general capital increase since the Bank's foundation in 1966.
The Act also permits payment for the shares to be paid by promissory note.

The Act is very similar to previous legislation permitting additional
subscriptions to the ADB, apart from this subscription's size, which is four times
greater than the previous subscription in 1995.

According to the ADB, as at 1 April 2009, before ADB's Board of Directors
voted to adopt the fifth general capital increase, Australia held 204,740 shares
(5.77% of total shares), 217,972 votes (4.92% of total membership) and had an
overall capital subscription of $3.17 billion, of which $221.93 million was paid-in. 1

The Act commenced on 16 November 2009.

2. Customs Amendment (ASEAN-Australia-New Zealand Free Trade
Agreement Implementation) Act 2009 (No. 97 of 2009)

This Act implements Australia's commitments under the Agreement Establishing
the ASEAN-Australia-New Zealand Free Trade Area 2. (AANZFTA), signed in
Thailand, on 27 February 2009. The AANZFTA entered into force on 1 January
2010. The agreement includes, inter alia, a commitment to progressively reduce
and/or eliminate customs duties as between Parties in accordance with the tariff
schedule.

This Act inserts a new Division IG into the Customs Act 1901. Division IG is
entitled 'ASEAN-Australia-New Zealand (AANZ) originating goods' and it, inter
alia, provides that goods will be considered originating goods under the AANZFTA
(called 'AANZ originating goods') if they are wholly obtained goods of a Party, or
if they are produced entirely in a Party from originating materials only. 3 It also sets

Office of International Law, Attorney-General's Department, Canberra.
1 Asian Development Bank, Asian Development Bank and Australia Fact Sheet, April

2010 available at <http://beta.adb.org/publications/asian-development-bank-and-
australia-fact-sheet> (last visited 22 August 2011).

2 [2010] ATS 1.
3 'Originating materials' are AANZ originating goods that are used or consumed in the

production of other goods, or indirect materials. 'Indirect materials' are goods or
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out when goods will be AANZ originating goods despite being produced entirely or
partially from non-originating materials, and when they will be AANZ originating
goods because they are accessories, spare parts, tools or instructional or other
information materials imported with other goods.

This Act commenced on 2 October 2009, with Schedule 1, introducing the new
Division IG commencing on 1 January 2010.

3. Customs Amendment (Enhanced Border Controls and Other
Measures) Act 2009 (No. 34 of 2009)

Schedule 5 of the Act amends the Customs Act 1901, specifically Subdivision B of
Division I of Part XII. Subdivision B confers general regulatory powers on officers,
including the power to board certain ships (ss 184A, 185A), the power to chase
foreign ships (s 184B) and the power to search ships (s 185).

The United Nations Convention on the Law of the Sea 4 (UNCLOS) was taken
into account when these powers were initially formulated.5 The Act amends some
of these powers to make them more consistent with UNCLOS. These include:

* Section 184A set out the circumstances in which the commander of a
Commonwealth ship or aircraft could request the master of the ship to
permit the commander, a member of the commander's crew or an officer to
board the master's ship. Under UNCLOS, there is no requirement that such
a request be made before a ship can be boarded. The Act amends s 184A
to remove the requirement that a commander request that a ship be
boarded and to provide for the circumstances in which an officer may
board a ship.6

* The Act amends s 184B to make it more consistent with the provisions on
hot pursuit in UNCLOS. For example, s 184B(1) provided that a
commander of a Commonwealth ship or aircraft could chase a foreign ship
to any place outside the territorial sea of a foreign country, where the
master had not complied with a boarding request under s 184A. The Act
amends s 184B(l) so that the circumstances in which a foreign ship may be
chased (such as the requirement to give a visual or auditory signal to the
ship) are set out in more detail. 7

* Section 184A(9) provided that ships without nationality could only be
boarded if they were outside Australia's contiguous zone or outside
another country's territorial sea. Since UNCLOS does not contain the

energy used in the production, testing or inspection of goods, but not physically
incorporated in the goods, or goods or energy used in the maintenance of buildings or
the operation of equipment associated with the production of goods.

4 [1994] ATS 31.
5 Customs Amendment (Enhanced Border Controls and Other Measures) Bill 2008,

Explanatory Memorandum, [62].
6 Customs Amendment (Enhanced Border Controls and Other Measures) Bill 2008,

Explanatory Memorandum, [63].
7 Customs Amendment (Enhanced Border Controls and Other Measures) Bill 2008,

Explanatory Memorandum, [92].
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limitation in relation to being outside Australia's contiguous zone, the Act
removes this limitation.8

Schedule 5 of the Act commenced on 19 June 2009.

4. Customs Tariff Amendment (ASEAN-Australia-New Zealand Free
Trade Agreement Implementation) Act 2009 (No. 98 of 2009)

The Act implements Australia's commitments under the Agreement Establishing the
ASEAN-Australia-New Zealand Free Trade Area 9 (AANZFTA), signed in
Thailand, on 27 February 2009. The AANZFTA entered into force on 1 January
2010. The agreement includes, inter alia, a commitment to progressively reduce
and/or eliminate customs duties as between Parties in accordance with the tariff
schedule.

The Act amends the Customs Tariff Act 1995 to provide, variously, free or
preferential rates of customs duty for goods that are AANZ originating goods, as
well as the phasing in of preferential rates of customs duty and the maintenance of
rates of customs duty on certain goods (alcohol, tobacco and petroleum products)
equivalent to the rates of excise duty payable on such goods when locally
manufactured.

The Act 2009 commenced on 2 October 2009, with Schedule 1 commencing on
1 January 2010. Schedule 2, containing contingent amendments relating to the
Carbon Pollution Reduction Scheme, did not commence.

5. Defence Legislation Amendment Act (No. 1) 2009 (No. 46 of 2009)
The Act, among other things, amends the Defence Act 1903 to introduce a
discretionary 'Tactical Payment Scheme', providing a new mechanism for making
no-liability payments to persons adversely affected by Australian Defence Force
operations outside Australia. The Explanatory Memorandum to the Bill states that
'in many areas in which the ADF operates financial compensation for collateral
damage to property, injury, or loss of life is often a common expectation of local
cultures. Recognition and respect for such customs is vital in building relationships
with local communities, and enhances the safety and security of our deployed ADF
personnel'.

The scheme is a discretionary, Defence-specific mechanism that operates
independently from the Act of Grace payment provisions contained in the Financial
Management and Accountability Act 1997, and does not prevent Defence from
having recourse to those provisions.

Schedule I of the Act, which contains the scheme, commenced on 1 July 2009.

8 Customs Amendment (Enhanced Border Controls and Other Measures) Bill 2008,
Explanatory Memorandum, [103].

9 [2010] ATS 1.
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6. Defence Legislation (Miscellaneous Amendments) Act 2009 (No. 18
of 2009)

Schedule I of the Act amends the Geneva Conventions Act 1957 and Criminal
Code Act 1995 in order to implement the Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the Adoption of an Additional
Distinctive Emblem (Protocol 111).10 Protocol Ill establishes a third universal and
distinctive emblem called a 'Red Crystal' for the Red Cross/Red Crescent
Movement.

The amendment to the Geneva Conventions Act requires that the new emblem
only be used with the consent of the Minister for Defence. This amendment ensures
that the new emblem is one of the emblems protected under the Geneva
Conventions Act.II

The Act amends the Criminal Code Act to ensure that the new emblem is
covered by existing offences relating to the improper use of the emblems of the
Geneva Conventions.

Schedule 1 of the Act commenced on 15 February 2010.

7. Disability Discrimination and Other Human Rights Legislation
Amendment Act 2009 (No. 70 of 2009)

This Act amends the Disability Discrimination Act 1992 (DDA) and other
legislation such as the Age Discrimination Act 2004 and the Human Rights and
Equal Opportunity Act 1986. One of the Act's purposes is to amend the DDA in
light of Australia's ratification of the Convention on the Rights of Persons with
Disabilities12 (Disabilities Convention) on 17 July 2008, which entered into force
for Australia on 16 August 2008. The Act also implements recommendations made
by the Australian Government Productivity Commission's 2004 Review of the
Disability Discrimination Act 1992, which predated the Disabilities Convention.

The DDA prohibits discrimination on the basis of disability in a number of areas
(work, education, sport); however, the majority of these prohibitions are 'limited
application provisions', 13 which means they only have effect to the extent that they
either give effect to the international conventions listed in paragraphs 12(8)(a)-(d),
or where they relate to matters external to Australia or to a matter of international
concern. 14 The most important amendment this Act makes to the DDA is the

10 [2010] ATS 6.
1 See Geneva Conventions Act 1957 (Cth) ss 15(ca), 15(1)(e), 15(1)(f).

12 [2008] ATS 12.
13 The 'limited application provisions' are almost all of the parts of the DDA that

prohibit discrimination, and encompass Division I (Discrimination in work),
Division 2 (Discrimination in other areas), Division 2A (Disability standards) and
Division 3 (Discrimination involving harassment) of Part 2 other than sections 20, 29
and 30.

14 See subsection 12(8). The international conventions include, apart from the DDA, the
International Labor Organisation's Discrimination (Employment and Occupation)
Convention, 1958, the International Covenant on Civil and Political Rights and the
International Covenant on Economic, Social and Cultural Rights.
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inclusion of the Disabilities Convention in subsection 12(8), thereby providing an
additional basis for the effect of the 'limited application provisions'.

The Act also inserts into the DDA an explicit, positive duty to make 'reasonable
adjustments' for a person with a disability (subsection 5(2)). This duty implements
the obligation under the Disabilities Convention to ensure that 'reasonable
accommodation' is provided to enable the enjoyment of the rights contained in the
Convention (see articles 5, 24 and 27). The definition of 'reasonable
accommodation' in Art 2 of the Disabilities Convention is:

Reasonable accommodation means necessary and appropriate modification and
adjustments not imposing a disproportionate or undue burden, where needed in a
particular case, to ensure to persons with disabilities the enjoyment or exercise on an
equal basis with others of all human rights and fundamental freedoms;

This definition is implemented, with some amendments, into section 4(1) of the
DDA in the definition of 'reasonable adjustment':

reasonable adjustment [means] an adjustment to be made by a person is a
reasonable adjustment unless making the adjustment would impose an unjustifiable
hardship on the person.

The Explanatory Memorandum for this Act indicates that this definition was
intended to be consistent with the definition of 'reasonable accommodation'
contained in the Disabilities Convention.

The Act commenced on 8 July 2009. Schedule 2, Items 101, 102, and 106
commenced on 27 March 2006. Schedule 1, Schedule 2, Part 1, Schedule 3, Part 1,
Division 1, Schedule 3, Part 2, and Schedule 4 commenced on 5 August 2009.
Schedule 3, Items 111-114 commenced on 1 January 2010, and Schedule 2, Items
103-105 commenced on 8 January 2010.

8. Fair Work Act 2009 (No. 28 of 2009)
The object of the Act 'is to provide a balanced framework for cooperative and
productive workplace relations that promotes national economic prosperity and
social inclusion for all Australians'. 15 The Fair Work Act then lists a number of
ways in which it achieves this object, including by 'providing workplace relations
laws that ... take into account Australia's international labour obligations'.1 6 The
international obligations mentioned refer to Australia's international labour
obligations under instruments such as ILO Convention (No 100) concerning Equal
Remuneration for Men and Women Workers for Work of Equal Value1 7 and the
Convention on the Elimination of All Forms of Discrimination against Women.18

Additionally, the Act gives effect to more specific international obligations. For
example, pursuant to s 723, 'a person must not make an unlawful termination
application in relation to conduct if the person is entitled to make a general
protections court application in relation to the conduct'. A general protections court
application is an application for a civil remedy for a contravention of the general

15 Fair Work Act 2009 (Cth) s 3.
16 Fair Work Act 2009 (Cth) s 3(a).
17 [1975] ATS 45.
18 [1983] ATS 9; Fair Work Bill 2008, Explanatory Memorandum, [2251].
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protections (such as workplace rights) offered by Part 3-2 of the Act. 19 This section
gives further effect to the 11O Convention (No 158) concerning Termination of
Employment at the Initiative of the Employer. 20 This Convention provides that a
worker's employment shall only be terminated for a valid reason connected with the
worker's capacity or conduct or operational requirements. It contains a list of
factors which are not valid reasons for termination (for example, the filing of a
complaint or proceedings against an employer).

Sections on the Act commenced on various dates from 7 April 2009 to 1
January 2010.

9. Federal Justice System Amendment (Efficiency Measures) Act (No.
1) 2009 (No. 122 of 2009)

This Act amends the International Arbitration Act 1974 (IA Act). The amendments
clarify and extend the jurisdiction of the Australian Federal Court in relation to
foreign arbitral awards, to give the Federal Court concurrent jurisdiction with State
and Territory courts. The Explanatory Memorandum for the Act states that '[t]hese
amendments will assist in ensuring that the Federal Court is well equipped to
operate as a regional hub for commercial litigation.'

The Act clarifies that the Federal Court has jurisdiction, along with State and
Territory Courts, to enforce foreign awards. The first amendment explicitly includes
the Federal Court in the IA Act's definition of 'court'. The Act also inserts a new
subsection 8(3), providing that the Federal Court has concurrent jurisdiction with
the State and Territory Courts to enforce a foreign arbitral award, as if it were a
judgment or award of that Court:

Subject to this Part, a foreign award may, with the leave of the Federal Court of
Australia, be enforced in the Federal Court of Australia as if the award were a
judgment or order of the Federal Court of Australia.

The Act also inserts a new paragraph 18(c), which makes the Federal Court a
'specified court' under Article 6 of the UNCITRAL Model Law on International
Commercial Arbitration. As a specified Court, the Federal Court may appoint
arbitrators, challenge an arbitrator, terminate the mandate of an arbitrator, rule on
an arbitral tribunal's jurisdiction, and set aside an arbitral award. Previously, only
the Courts of the State or Territory were 'specified courts' under Article 6, and their
jurisdiction was limited to where the arbitration arose in that State or Territory. By
contrast, the Federal Court will be taken to be such a court 'in any case'.

In relation to recognition of arbitral awards under section 35, the Act adds the
Federal Court as a Court 'designated for the purposes of Article 54'
(subsection 35(3)) and enables an award to be enforced in the Federal Court as if it
were a judgment or order of the Federal Court (subsection 35(4)).

The Act commenced on 7 December 2009, with Schedule 5 commencing on 4
January 2010.

19 Fair Work Act 2009 (Cth) s 370(2).
20 [1994] ATS 4; Fair Work Bill 2008, Explanatory Memorandum, [2702].
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10. Foreign States Immunities Amendment Act 2009 (No. 89 of 2009)
The Foreign States Immunities Amendment Act 2009 amends the Foreign States
Immunities Act 1985 by empowering the Governor-General to make regulations
modifying its operation with respect to a foreign State assisting the Australian
Government or a State or Territory Government to manage domestic emergencies
or disasters (whether natural or otherwise). The Foreign States Immunities Act 1985
provides a regime for the immunity of foreign States from the civil jurisdiction of
Australian courts. This immunity is subject to various exceptions listed in the Act.
These exceptions include proceedings concerning the death of or personal injury to
a person, or loss of or damage to tangible property, caused by an act or omission
that occurs in Australia.

The amendment authorises regulations being made lifting the exception to the
foreign State's immunity in proceedings concerning the death of or personal injury
to a person, or loss of or damage to tangible property. The Act therefore enables a
foreign State and its emergency management personnel to be immune in tort
proceedings under the Act for acts or omissions that occur in the course of the
foreign State providing emergency management assistance to Australia.

The Act removed a barrier to the conclusion of agreements with other countries
for the exchange of emergency management resources, including personnel and/or
equipment. While the amendments limited the ability of individuals to sue a foreign
State or its personnel, the provision of this immunity would not negate any liability
of the Australian Government or State and Territory Governments. Further, as the
immunity will only apply to acts or omissions of the foreign State in the course of
providing emergency management assistance or facilities, any negligence by a
foreign official outside of their duties would remain subject to the jurisdiction of the
Australian courts. The immunities under the Act also do not apply in any criminal
proceedings.

The regulation making power covers foreign States that send their personnel
and/or equipment to participate in the ordinary course of emergency management
activities, including preparatory and preventive activities, prior to the actual
occurrence of an emergency or disaster.

The act commenced on 19 September 2009.

11. International Monetary Agreements Amendment (Financial
Assistance) Act 2009 (No. 57 of 2009)

The purpose of the International Monetary Agreements Amendment (Financial
Assistance) Act 2009 was to amend the International Monetary Agreements Act
1947 (IMA Act) to establish a framework for Australia to provide financial
assistance to a country in support of World Bank or Asian Development Bank
programs.

The Act enables the Treasurer, on behalf of Australia, to enter into agreements
to lend money or enter into currency swaps in circumstances where the World Bank
or the Asian Development Bank requests that Australia provide assistance in
support of a World Bank or Asian Development Bank program, and where at least
one other country or organisation has provided or intends to provide assistance to
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the recipient country in response to the same or a similar World Bank or Asian
Development Bank program. Agreements must provide for Australia to be able to
require early repayment in the event of the suspension, or premature termination, of
the World Bank or Asian Development Bank program.

Amendments in the Act are based closely on provisions currently in the IMA
Act. The IMA Act currently contains a provision that enables the Treasurer to lend
money or enter into a currency swap with a country in support of an International
Monetary Fund (IMF) program. Amending the IMA Act to include World Bank and
Asian Development Bank programs was intended to ensure that Australia is able to
quickly respond to requests to participate in international cooperation efforts
especially during times of crisis.

The Act provides for the Treasurer to release publicly and table in each House
of the Parliament a national interest statement relating to an agreement entered into
under the Bill. Statements will include a description of the nature and terms of an
agreement and set out why it is in the national interest having regard, in particular,
to foreign policy, trade and economic interests. Some aspects of agreements may
not be able to be made public. For example, details of interest rates charged could,
if made public, have an impact on other loan-raising activities by the borrowing
country. When tabled, national interest statements will be referred to the Joint
Standing Committee on Foreign Affairs, Defence and Trade for inquiry and report.

The Act commenced on 26 June 2009.

12. International Tax Agreements Amendment Act (No. 1) 2009 (No.
105 of 2009)

The Act amends the International Tax Agreements Act 1953 to give the force of law
in Australia to the Agreement between the Government of Australia and the
Government of the British Virgin Islands for the Allocation of Taxing Rights with
Respect to Certain Income of Individuals, and the Agreement between the
Government of Australia and the Government of the Isle of Man for the Allocation
of Taxing Rights with Respect to Certain Income of Individuals and to Establish a
Mutual Agreement Procedure in Respect of Transfer Pricing Adjustments.

The British Virgin Islands agreement is an agreement for the allocation between
Australia and the British Virgin Islands of taxing rights with respect to certain
income of individuals. The Isle of Man agreement is an agreement for the allocation
between Australia and the Isle of Man of taxing rights with respect to certain
income of individuals and for the establishment of a mutual agreement procedure in
relation to transfer pricing adjustments. A copy of these agreements is attached as
schedules to the International Tax Agreements Act 1953.

The Act commenced on 8 October 2009.

13. Resale Royalty Right for Visual Artists Act 2009 (No. 125 of 2009)
The Resale Royalty Right for Visual Artists Act 2009 provides for the
establishment of a resale royalty right for visual artists and an accompanying
statutory scheme. Section 14 of the Act sets out the residency requirements that a
potential right holder must meet in order to be eligible to hold the right at the time
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of any commercial resale. Under section 14, an individual satisfies the residency
test at a particular time if, at that time, the individual is:

(a) an Australian citizen; or

(b) a permanent resident of Australia; or

(c) a national or citizen of a country prescribed as a reciprocating country.

A country will be prescribed as a reciprocating country in regulations to the Act
on the basis of their implementation of the Article l4ter of Berne Convention for
the Protection of Literary and Artistic Works.

Part 2 of the Act, which contains the residency test, commenced on 9 June 2010.

14. Transport Safety Investigation Amendment Act 2009 (No. 20 of
2009)

The Transport Safety Investigation Amendment Act 2009 amended the Transport
Safety Investigation Act 2003 (TSI Act), and established the Australian Transport
Safety Bureau (ATSB). The ATSB came into being on 1 July 2009. The measures
in the Act set out the ATSB's independence as the national safety investigation
agency. The independence of the national accident investigation authority is
consistent with the requirements of the International Convention on Civil Aviation
(Chicago Convention). Standard 5.4 of Annex 13 to the Chicago Convention states
that '[t]he accident investigation authority shall have independence in the conduct
of the investigation and have unrestricted authority over its conduct'.

Enhanced independence for the ATSB resulted from the following amendments
under the Act:

* The ATSB has operational independence with respect to the exercise of its
investigation powers and functional independence with respect to the
administration of its resources. The creation of a statutory agency gave the
ATSB responsibilities in its own right under the Public Service Act 1999
and the Financial Management and Accountability Act 1997 and discretion
with respect to the management of its staff and resources consistent with
these Acts.

* The ATSB is not subject to a direction from anyone with respect to the
exercise of its powers and performance of its functions, other than the
ability for the Minister to require the ATSB to investigate a particular
matter.

* Commissioners of the ATSB are appointed by the Minister, and are
responsible for administering the functions of the TSI Act and exercising
its investigation powers. Under the old scheme, the position of the
Executive Director of Transport Safety Investigation was appointed by the
Secretary of the relevant Government Department.

The Act commenced on 26 March 2009.
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15. Regulations made under the Charter of the United Nations Act 1945
(Cth)

Section 6 of the Charter of the United Nations Act 1945 permits the making of
regulations to give effect to sanctions (not involving the use of armed force)
adopted by the United Nations Security Council (UNSC) under Chapter VII of the
Charter of the United Nations21 (Charter), consistent with Australia's obligations
under Article 25 of the Charter.

Charter of the United Nations (Sanctions) Amendment Regulations 2009
(No 1)

The Regulations correct drafting errors in the Charter of the United Nations
(Sanctions - Afghanistan) Regulations 2008. They rename the Principal
Regulations as the Charter of the United Nations (Sanctions - Al-Qaida and the
Taliban) Regulations 2008, to reflect the terms used in the UNSC Resolutions. The
Regulations also make a consequential amendment to the Charter of the United
Nations (Dealing with Assets) Regulations 2008 to reflect this name change.

The Regulations commenced on 10 February 2009.

Charter of the United Nations (Sanctions - Al-Qaida and the Taliban)
Amendment Regulations 2009 (No 1)

The purpose of the Regulations is to update the Charter of the United Nations
(Sanctions - Al-Qaida and the Taliban) Regulations 2008 to conform with UNSC
Resolution 1735 (2006).

The Principal Regulations implement UNSC Resolutions 1735 (2006), 1390
(2002), and 1267 (1999), prohibiting any sanctioned supply to Al-Qaida, Osama
Bin Laden, the Taliban or a person or entity designated by the UNSC Committee
established under Resolution 1267. They also prohibit the provision of technical
advice, assistance or training related to military activities to such persons. In
addition, the Principal Regulations impose an asset freezing regime.

UNSC Resolution 1452 (2002) provided in paragraph 1(a) that the asset
freezing measures would not apply to assets or resources for basic expenses. States
were to allow 48 hours from notifying the Committee of an intention to authorise
funds for basic expenses before permitting this to occur. UNSC Resolution 1735
(2006) extends this period to three working days. The Regulations give effect to this
change.

The Regulations commenced on 23 June 2009.

Charter of the United Nations (Sanctions - Democratic People's Republic of
Korea) Amendment Regulations 2009 (No 1)

The Regulations update the Charter of the United Nations (Sanctions - Democratic
People's Republic of Korea) Regulations 2008, to conform with decisions of the
UNSC, in particular UNSC Resolution 1874 (2009), extending certain prohibitions
contained in UNSC Resolution 1718.

21 [1945] ATS 1.
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Resolution 1874 and the Regulations, among other things, extend the
prohibition on the sale, supply or transfer to the Democratic People's Republic of
Korea (DPRK) of certain specified military goods and related training, advice,
services, or assistance to all arms and related materiel (with a small arms and light
weapons exception). States must notify the UNSC Committee established at least
five days prior to any sale, supply or transfer of small arms or light weapons to the
DPRK.

The Resolution and Regulations also extend the existing prohibition on
procurement from the DPRK of certain military goods to procurement of related
technical training, advice, services or assistance. The Resolution requires States to
prohibit financial transactions relating to such goods. The Resolution and
Regulations prohibit in certain circumstances the provision of bunkering services to
DPRK vessels.

The Regulations commenced on 11 July 2009.

Charter of the United Nations (Sanctions - Democratic People's Republic of
Korea) Amendment Regulations 2009 (No 2)

The Regulations further update the Charter of the United Nations (Sanctions -
Democratic People's Republic of Korea) Regulations 2008. They clarify that a
person contravenes the Principal Regulations if the person makes a sanctioned
supply of the relevant arms and related materiel and this is not authorised by the
Minister for Foreign Affairs in accordance with regulation 14B. This accords with
UNSC Resolution 1874.

The Regulations commenced on 31 July 2009.

Charter of the United Nations (Sanctions - Iran) Amendment Regulations
2009 (No 1)

These Regulations correct a drafting error in the Charter of the United Nations
(Sanctions - Iran) Regulations 2008, which implement sanctions imposed by UNSC
Resolutions 1737 (2006), 1747 (2007) and 1803 (2008).

The Resolutions are concerned with three categories of export sanctioned goods.
The third category is any goods not specified in the UNSC documents, but which a
State nevertheless determines would contribute to Iran's proliferation-sensitive
nuclear or missile programs. The Principal Regulations had the effect that this
category of goods was subject to certain pre- and post-supply conditions, when in
fact the UNSC Resolutions do not have such conditions, only an obligation to
prohibit such supply, sale or transfer. The Regulations amend this. In addition, the
Principal Regulations required that the Minister be satisfied that goods were export
sanctioned goods if they would contribute to certain activities. The Regulations
establish a two stage process: identification that the goods could so contribute and
assessment that if they were supplied to a certain end user for a certain end purpose,
they would so contribute.

The Regulations commenced on 16 April 2009.
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Charter of the United Nations (Sanctions - Somalia) Amendment
Regulations 2009 (No 1)

The Regulations amend the Charter of the United Nations (Sanctions - Somalia)
Regulations 2008 and implement Australia's extended obligations under UNSC
Resolutions 1844 (2008), 1846 (2008), and 1851 (2008).

The Regulations prohibit the supply, sale or transfer of weapons and military
equipment and the supply of technical assistance or training, financial and other
assistance related to military activities or the supply, sale, transfer, manufacture,
maintenance or use of weapons and military equipment to the individuals or entities
designated by the UNSC Somalia Sanctions Committee. The Regulations also
implement targeted financial sanctions against individuals and entities as designated
by the UNSC Committee.

The Regulations establish new exceptions to the arms embargo in Resolution
733 (1992) and Resolution 1425 (2002). The Regulations amend existing permit
conditions such that the embargo does not apply to supplies of technical assistance
to Somalia, nor to weapons and military equipment for use of Member States and
regional organisations, for the fight against piracy and armed robbery at sea and for
enhancing Somalia's capacity to ensure coastal and marine security.

The Regulations commenced on 16 May 2009.

16. Regulations made under the Customs Act 1901

Customs (ASEAN - Australia - New Zealand Rules of Origin) Regulations
2009

Division 1G of the Customs Amendment (ASEAN-Australia-New Zealand Free
Trade Agreement Implementation) Act 2009 gives effect to Australia's obligations
under Chapter 3 of the Agreement Establishing the ASEAN-Australia-New Zealand
Free Trade Area22 (ASEAN FTA). Chapter 3 deals with rules of origin. Division
I G sets out rules which determine whether goods imported into Australia originate
from ASEAN, Australia or New Zealand. The Regulations prescribe matters
relating to rules of origin that are required under Division IG.

Schedule 1, in conjunction with regulations 2.1 and 3.1, contains product-
specific rules of origin applicable to the goods listed. Part 4 sets out methods used
to determine the regional value content of the goods, for the purpose of some
product-specific rules. Part 5 sets out valuation rules for different classes of goods.

The Regulations commenced on 1 January 2010.

Customs Amendment Regulations 2009 (No 6)
These Regulations amend the Customs Regulations 1926 to give effect to
Australia's obligations under Chapter 3 of the ASEAN FTA.

The Regulations provide for refund, rebate or remission of duty on goods that
are determined to be ASEAN, Australia or New Zealand originating goods.
ASEAN, Australia or New Zealand originating goods are goods from a party to the

22 [2010] ATS 1.
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Agreement which satisfy the new rules of origin, as set out in the Customs
Amendment (ASEAN-Australia-New Zealand Free Trade Agreement
Implementation) Act 2009 in accordance with the ASEAN FTA.

The Regulations commenced on 1 January 2010.

Customs Tariff Amendment Regulations 2009 (No 1)
These Regulations amend the Customs Tariff Regulations 2004 to give effect to
Australia's obligations under Chapter 3 of the ASEAN FTA.

In accordance with the ASEAN FTA, most ASEAN, Australia or New Zealand
originating goods are free of customs duty. However, certain classes of goods do
not immediately attract this benefit, but are phased down to this over time. The
ASEAN FTA sets tariff classifications according to the 2002 version of the
Harmonized Commodity Description and Coding System, a worldwide
classification system. The Regulations prescribe that goods are to be subject to the
phasing rates in this System.

The Regulations commenced on 1 January 2010.

Customs Amendment Regulations 2009 (No 8)
The Regulations give effect to Australia's decision, reflected in the ASEAN FTA,
to recognise Vietnam's full market economy status. The Regulations add Vietnam
to the list of countries not subject to the additional anti-dumping provisions
applicable to countries that have an economy in transition.

The Regulations commenced on 16 December 2009.

Customs Amendment Regulations 2009 (No 7)
The Regulations amend the Customs Regulations 1926 to give effect to Australia's
obligations under the Thailand-Australia Free Trade Agreement 2 3 in relation to
safeguard goods, goods that are given special treatment under the Agreement.

The Regulations provide for refunds of the customs duty paid on Thai
originating goods that are safeguard goods and were imported into Australia after 1
January 2009.

The Regulations commenced on 28 November 2009.

17. Regulations made under the Extradition Act 1988
The Extradition Act 1988 makes provision for the extradition of persons from
Australia to certain prescribed countries, and facilitates the making of a request for
extradition by Australia to other countries. Subparagraph 11(1)(b) of the Act
provides that the regulations may make provision for application of the Act subject
to certain limitations, conditions, exceptions or qualifications.

Several Regulations declared particular countries or groups of countries (by
reference to their being parties to an identified treaty) to be 'extradition countries'

23 [2005] ATS 2.
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for the purpose of the Act. The purpose of these Regulations is to facilitate the
establishment of extradition arrangements with the countries listed.

The extradition Regulations with respect to specific countries are:
* Extradition (Bosnia and Herzegovina) Regulations 2009: The Regulations

commenced on 13 October 2009.
* Extradition (Macedonia) Regulations 2009: The Regulations commenced

on 14 October 2009.24
* Extradition (Montenegro) Regulations 2009: The Regulations commenced

on 10 October 2009.
* Extradition (Serbia) Regulations 2009: The Regulations commenced on 10

October 2009.

The extradition Regulations with respect to groups of countries are:
* Extradition (Bribery of Foreign Public Officials) Amendment Regulations

2009 (No 1): The Regulations declare countries in which the Convention
on Combating Bribery of Foreign Public Officials in International
Business Transactions 25 is in force to be extradition countries. The
Regulations commenced on 14 October 2009.

* Extradition (Convention against Corruption) Amendment Regulations
2009 (No 1): The Regulations declare countries in which the United
Nations Convention against Corruption 26 is in force to be extradition
countries. The Regulations commenced on 14 October 2009.

* Extradition (Currency) Regulations 2009: The Regulations declare
countries in which the International Convention for the Suppression of
Counterfeiting Currency and the Protocol to that Convention2 7 is in force
to be extradition countries. The Regulations commenced on 14 October
2009.

* Extradition (Narcotic Drugs) Regulations 2009: The Regulations declare
countries in which the Single Convention on Narcotic Drugs, 28 as
amended, is in force to be extradition countries. The Regulations
commenced on 14 October 2009.

* Extradition (Optional Protocol to the Convention on the Rights of the
Child on the Sale of Children, Child Prostitution and Child Pornography)
Amendment Regulations 2009 (No 1): The Regulations declare countries
in which the Optional Protocol to the Convention on the Rights of the
Child on the Sale of Children, Child Prostitution and Child Pornography 29

24 The Extradition (Macedonia) Amendment Regulations 2009 (No 1), which
commenced on 30 October 2009, remedied an administrative oversight in the
Extradition (Macedonia) Regulations 2009. The Amendment Regulations changed the
word 'Macedonia' to 'former Yugoslav Republic of Macedonia'.

25 [1999] ATS 21.
26 [2006] ATS 2.
27 [1982] ATS 8.
28 [1967] ATS 31.
29 [2007] ATS 6.
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is in force to be extradition countries. The Regulations commenced on 14

October 2009.

* Extradition (Safety of United Nations and Associated Personnel)
Amendment Regulations 2009 (No 1): The Regulations declare countries

in which the Convention on the Safety of United Nations and Associated

Personnel 30 is in force to be extradition countries. The Regulations

commenced on 14 October 2009.

* Extradition (Traffic in Narcotic Drugs and Psychotropic Substances)
Regulations 2009: The Regulations declare countries in which the United

Nations Convention against Illicit Traffic in Narcotic Drugs and

Psychotropic Substances 31 is in force to be extradition countries. The

Regulations commenced on 14 October 2009.

* Extradition (Transnational Organised Crime) Amendment Regulations

2009 (No 1): The Regulations declare countries in which the United

Nations Convention against Transnational Organized Crime, 32 Protocol

against the Smuggling of Migrants by Land, Sea and Air 33 and Protocol to

Prevent, Suppress and Punish Trafficking in Persons, Especially Women

and Children 34 are in force. The Regulations commenced on 14 October
2009.

18. Regulations made under the Fisheries Management Act 1991

Fisheries Management (International Agreements) Regulations 2009 (SLI
2009 No. 254)

The Fisheries Legislation Amendment (New Governance Arrangements for the

Australian Fisheries Management Authority and Other Matters) Act 2008 (the
Amendment Act) amended the Fisheries Management Act 1991 to include a revised

and strengthened legislative framework for the enforcement of fishing activities

beyond the AFZ. These changes came into effect on 25 June 2009 and fall into

three broad categories: Australian boats operating beyond the Australian Fishing

Zone; Australian nationals on foreign boats operating beyond the Australian Fishing

Zone; and foreign boats operating beyond the Australian Fishing Zone. The

Amendment Act also included two new definitions:

* international fisheries management organisation (IFMO) means a global,
regional, or subregional fisheries organisation or arrangement prescribed
by regulations; and

* international fisheries management measure (IFMM) means a measure

prescribed by the regulations to give effect to a measure established by an

international fisheries management organisation.

30 [2001] ATS 3.
31 [1993] ATS 4.
32 [2004] ATS 12.
33 [2004] ATS 11.
34 [2005] ATS 27.
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The Fisheries Management (International Agreements) Regulations 2009 (the
Regulations) prescribe IFMOs to which Australia is a party and the IFMMs adopted
by them. The Regulations enable the Australian Fisheries Management Authority
(AFMA), the statutory authority responsible for the efficient management and
sustainable use of Commonwealth fisheries, to enforce compliance with these
measures and arrangements by domestic and foreign vessels operating beyond the
Australian Fishing Zone. Under the Regulations, the Australian Fisheries
Management Authority will ensure that Australia complies with its obligations
under International Law.

The IFMOs prescribed in the Regulations are the:

1. Convention on the Conservation of Antarctic Marine Living Resources
(CCAMLR);

2. Convention of the Conservation of Highly Migratory Fish Stocks in the
Western and Central Pacific Ocean (WCPFC);

3. Agreement for the Establishment of the Indian Ocean Tuna Commission
([OTC); and

4. Convention for the Conservation of Southern Bluefin Tuna (CCSBT).
The IFMMs that are prescribed in the Regulations are enforceable components

of the measures and arrangements adopted by the first three IFMOs and include
measures for documenting catch, clearly marking vessels and fishing gear
requirements. The IFMMs of CCSBT are to be prescribed after the Commission
reviews the operation of its measures in October 2009.

These Regulations commenced on 10 October 2009.

Fisheries Management (Southern Bluefin Tuna Fishery) Amendment
Regulations 2009 (No. 1) (SLI 2009 No. 318)

Australia is a Party to the Convention for the Conservation of Southern Bluefin
Tuna.3 5 The Commission for the Conservation of Southern Bluefin Tuna (CCSBT)
is the international body which administers the Convention. The Australian
Government manages its component of the global fishery through the Southern
Bluefin Tuna Plan.

The purpose of these Regulations was to allow the next fishing season to span a
period of two years, from 1 December 2009 to 30 November 2011 in accordance
with the decision of the CCSBT. This change, together with the Determination of
Australia's National Allocation under the SBT Plan being applied over the modified
two year period, provides operators flexibility as to the timing of adjustment for
their own businesses.

The Regulations commenced on 26 November 2009.

35 1994 [ATS] 16.
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19. Intellectual Property Law Amendment Regulations 2009 (No. 1) (SLI
2009 No. 150)

The Regulations make various amendments to the Patents Regulations 1991 in line
with Australia's obligations as Party to the Patent Cooperation Treaty (PCT) 36 as
well as minor changes to the Patents Regulations 1991, the Trade Marks
Regulations 1995 and Designs Regulations 2004 to improve the administration of
various matters prescribed under the Patents Act, Trade Marks Act and the Designs
Act and correct some minor typographical errors.

One purpose of the Regulations is to update the English text of the Regulations
under the PCT (PCT Rules) set out in Schedule 2A to the Patents Regulations 1991
to reflect changes made to the PCT Rules by the International Patent Cooperation
Union Assembly at a meeting held in September 2008. The changes to the PCT
Rules are purely of an administrative nature. Firstly, the changes clarify the
procedures for withdrawal of an international application under Article 14(4) of the
Patent Cooperation Treaty (PCT). Secondly, the changes introduce a requirement
for the applicant to submit replacement sheet(s) for every sheet of the international
application that is amended by the applicant under Articles 19 or 34 of the PCT.

These Regulations commenced on 1 July 2009.

20. International Transfer of Prisoners (Vietnam) Regulations 2009
(SLI 2009 No. 282)

These Regulations give effect to the Agreement between Australia and the Socialist
Republic of Vietnam concerning Transfer of Sentenced Prisoners. 37 The
Regulations declare Vietnam to be a transfer country. This has the effect of
allowing prisoners to be transferred from Australia to Vietnam or vice versa, in
certain circumstances. For example, prisoners can be transferred from Vietnam to
Australia where they have community ties with Australia.

The Regulations commenced on 11 December 2009.

21. Regulations made under the Migration Act 1958

Migration Amendment Regulations 2009 (No. 5) (SLI 2009 No. 115)

These Regulations make various amendments to the Migration Regulations 1994
including the introduction of a new Subclass 406 (Government Agreement) visa.
This visa allows non-citizens to enter Australia in two circumstances: in accordance
with the terms of an agreement between a government in Australia and the
government of a foreign country, or to direct the national operations of prescribed
organisations in Australia. An example of a Government Agreement visa issued in
accordance with the first circumstance would be an agreement between an
Australian Government Department and its counterpart in another country for the
exchange of appropriately qualified scientists to undertake particular research.

The Regulations commenced on 14 September 2009.

36 [1980] ATS 6.
37 [2009] ATS 27.
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Migration Amendment Regulations 2009 (No. 13) (SLI 2009 No. 289)
The purpose of the Regulations is to amend the Migration Regulations 1994 to
make changes necessary to ensure the intended operation of immigration policy.
Australia is a Party to the 1951 Convention relating to the Status of Refugees as
amended by the 1967 Protocol relating to the Status of Refugees (the Refugees

38Convention). The Migration Act 1958 and the Migration Regulations 1994,
amongst other matters, implement Australia's obligations under the Refugees
Convention.

In particular, the Regulations amend the Principal Regulations to clarify that an
applicant for a protection visa can be either a person to whom Australia has
protection obligations under the Refugees Convention, or a member of that person's
family, provided that the person has been granted a protection visa.

The Principal Regulations are also amended to allow an unborn child, not listed
as a member of a family when an application for a protection visa is lodged, to be
entitled to be granted a protection visa as a member of the same family when the
child is born.

The Regulations commenced on 9 November 2009.

22. Nuclear Non-Proliferation (Safeguards) Amendment Regulations
2009 (No. 1) (SLI 2009 No. 338)

These Regulations are made under the Nuclear Non-Proliferation Act 1987, which
gives effect to certain of Australia's obligations under international agreements
relating to nuclear non-proliferation such as the Agreement with the International
Atomic Energy Agency for the Application of Safeguards in connection with the
Treaty on the Non Proliferation of Nuclear Weapons, 39 as well as various bilateral
safeguards agreements.

The Act imposes a charge on producers of uranium ore concentrates under
certain circumstances. The Regulations prescribe the amount of charge payable
under the Act.

The Regulations commenced on 27 November 2009.

23. Protection of the Sea (Civil Liability for Bunker Oil Pollution
Damage) Regulations 2009 (SLI 2009 No. 101)

These Regulations implement Australia's obligations under the International
Convention on Civil Liability for Bunker Oil Pollution Damage, 40 an Australian
initiative within the International Maritime Organization. The Convention
establishes a liability and compensation regime applicable in cases of pollution
damage following the escape or discharge of bunker oil from a ship other than an
oil tanker.

The Regulations give effect to Article 10 of the Convention, which requires that
judgments from other Parties to the Convention which award compensation for

38 [1954] ATS 5.
39 [1974] ATS 16.
40 [2009] ATS 14.
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bunker oil pollution damage be recognised and enforced. The Regulations also set
fees in relation to the issuance of insurance certificates to ships.

The Regulations commenced on 16 June 2009.

24. Protection of the Sea (Supplementary Fund) Regulations 2009 (SLI
2009 No. 244)

These Regulations give effect to Article 8 of the Protocol of 2003 to the
International Convention on the Establishment of an International Fund for
Compensation for Oil Pollution Damage, 1992 41 (2003 Protocol). The 2003
Protocol establishes the Supplementary Fund, which is part of a tiered system of
compensation for oil pollution damage caused by ships. The Regulations sets out
how contributions to and late penalties for the Supplementary Fund are to be paid.

The Regulations commenced on 13 October 2009.

25. Social Security (International Agreements) Act 1999 Amendment
Regulations 2009 (No. 1) (SLI 2009 No. 58)

These Regulations amend the Social Security (International Agreements) Act 1999
to implement obligations under the Agreement on Social Security between the
Government of Australia and the Government of the Republic of Chile 42 following
the amendment of the Agreement in 2008. The Agreement coordinates age and
disability support pensions and superannuation schemes of the two countries to
improve welfare protection for persons moving between Australia and Chile.
Consistent with Australia's general practice that social security treaties appear as
Schedules to the Act, the text of the Agreement is included at Schedule 15.

The Schedule containing the Agreement commenced on 1 January 2009. The
remaining provisions commenced on 14 April 2009.

41 This Protocol entered into force on 13 October 2009.
42 [2004] ATS 18.
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I. Sovereignty, Independence, Self-Determination and Democracy

Burma
On 11 August 2009, the Minister for Foreign Affairs, Mr Stephen Smith, issued a
media release on the conviction and sentencing of opposition leader Aung San Suu
Kyi by Burma's military regime. An extract from Mr Smith's response follows:

Australia condemns the conviction and sentencing today of Aung San Suu Kyi under
Burma's so-called Law Protecting the State Against the Dangers of Subversive
Elements.

Aung San Suu Kyi was sentenced to three years with labour, reduced to 1 V2 years'
home detention.

This sentence removes any prospect of Aung San Suu Kyi participating in Burma's
elections, scheduled for 2010.

Australia again repeats its call for the Burmese regime to release Aung San Suu Kyi
immediately and unconditionally, and to release the more than 2000 political
prisoners in Burma.

I conveyed Australia's views on Aung San Suu Kyi's trial directly to Burmese
Foreign Minister U Nyan Win when I met him at the ASEAN-related meetings in
Thailand last month.

I have today instructed the Department of Foreign Affairs and Trade to call in the
Burmese Ambassador to express Australia's dismay at Aung San Suu Kyi's
conviction and sentencing.

Australia's Ambassador to Burma is on my instruction also conveying the Australian
Government's views directly to the Burmese regime.

The regime still has the opportunity to set aside the conviction and sentence, release
Aung San Suu Kyi and move down the path of national reconciliation.

As I have previously stated to Burma's Foreign Minister, Australia and the
international community stand ready to assist Burma if the regime moves towards
democracy. I deeply regret that the regime has not yet seized this opportunity, on the
contrary.

Australia strongly supports the United Nations' role in Burma, and the personal
engagement of UN Secretary General Ban Ki-moon. I am disappointed that the
Burmese regime did not engage Secretary General Ban more positively during his
visit to Burma early last month.

Australia will now consult closely with the international community - including the
United Nations and Australia's ASEAN partners - on the need to put even more
pressure on the Burmese regime to move down the path of democracy.

Australia maintains financial sanctions against the Burmese regime. The Government
will now move to update these and keep them focused for maximum impact.

Cyprus
On 13 July 2009, the Minister for Foreign Affairs, Mr Stephen Smith, issued a
media release on the Cyprus peace settlement negotiations. An extract from Mr
Smith's release follows:
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While in transit in the Republic of Cyprus today on my way to Malta I met with Mr
Yasser Sabra, Coordinator of the United Nations Good Offices Mission, to discuss
developments in the Cyprus peace process.

Our discussions focused on the progress achieved so far, including the welcome
opening of the Limnitis Crossing, which demonstrated what can be achieved when
there is determination on both sides, and on the prospects for achieving a
comprehensive settlement.

Australia encourages both sides to retain their commitment to the settlement
negotiations, and to show leadership and vision in addressing and resolving the
challenging issues which remain.

Australia is a long-standing supporter of the sovereignty and territorial integrity of
the Republic of Cyprus and has a deep commitment to a just and lasting settlement
of the Cyprus dispute.

Since 1964, Australian police officers have served continually as part of the United
Nations Peacekeeping Force in Cyprus (UNFICYP), making a valuable contribution
to the maintenance of peace and stability on the island.

There are currently 15 Australian Federal Police officers serving with UNFICYP. I
met with current and former Australian officers of UNFICYP when I visited Cyprus
in October last year.

Australia has maintained a Special Representative for Cyprus since 1998. The
present Special Representative, Ambassador to France, David Ritchie, was appointed
in July 2008, reflecting the importance Australia attaches to the UN Secretary-
General's renewed efforts to resolve the long-running Cyprus dispute.

My predecessor, former Australian Foreign Minister Alexander Downer, is the
United Nations Secretary-General's Special Adviser on Cyprus, also reflecting
Australia's long standing contribution and commitment to a resolution in Cyprus.

II. Law of the Sea

Fisheries - Management

On 14 November 2009, Australia participated in the International Consultations on
the Proposed South Pacific Regional Fisheries Management Organisation, which
adopted the Convention on the Conservation and Management of High Seas
Resources of the South Pacific Ocean. An extract from that Convention follows:

The objective of this Convention is, through the application of the precautionary
approach and an ecosystem approach to fisheries management, to ensure the long-
term conservation and sustainable use of fishery resources and, in so doing, to
safeguard the marine ecosystems in which these resources occur.

In giving effect to the objective of this Convention and carrying out decision making
under this Convention, the Contracting Parties, the Commission and subsidiary
bodies established under Article 6 paragraph 2 and Article 9 paragraph 1
shall...apply, in particular, the following principles;
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(i) conservation and management of fishery resources shall be conducted in a
transparent, accountable and inclusive manner, taking into account best
international practices;

(ii) fishing shall be commensurate with the sustainable use of fishery resources
taking into account the impacts on non-target and associated or dependent
species and the general obligation to protect and preserve the marine
environment;

(iii) overfishing and excess fishing capacity shall be prevented or eliminated;

(iv) full and accurate data on fishing, including information relating to impacts
on the marine ecosystems in which fishery resources occur, shall be
collected, verified, reported and shared in a timely and appropriate manner;

(v) decisions shall be based on the best scientific and technical information
available and the advice of all relevant subsidiary bodies;

(vi) cooperation and coordination among Contracting Parties shall be promoted
to ensure that conservation and management measures adopted by the
Commission and conservation and management measures applied in respect
of the same fishery resources in areas under national jurisdiction are
compatible;

(vii) marine ecosystems shall be protected, in particular those ecosystems which
have long recovery times following disturbance;

(viii) the interests of developing States, in particular the least developed among
them and small island developing States, and of territories and possessions,
and the needs of developing State coastal communities, shall be recognised;

(ix) effective compliance with conservation and management measures shall be
ensured and sanctions for any violations shall be adequate in severity to
discourage violations wherever they occur and in particular shall deprive
offenders of the benefits accruing from their illegal activities; and

(x) pollution and waste originating from fishing vessels, discards, catch by lost
or abandoned gear and impacts on other species and marine ecosystems shall
be minimised.

Fisheries - Southern Bluefin Tuna

On 26 October 2009, the Minister for Agriculture, Fisheries and Forestry, Mr Tony
Burke, issued a media release on Australia's effort to protect Southern Bluefin
Tuna. An extract from Mr Burke's release follows:

The Australian Government worked with its regional partners to reach agreement on
the future sustainability of the Southern Bluefin Tuna fishery. Minister Tony Burke
welcomed the outcome of the Commission for the Conservation of Southern Bluefin
Tuna (CCSBT) in Korea, following very difficult negotiations.

"It was important that all countries agree on how to address the dangerously low
stock levels, which were causing concern for the sustainability and future
profitability of the industry," Mr Burke said.

Members of the CCSBT include Australia, Japan, New Zealand, Indonesia, the
Republic of Korea and the Fishing Entity of Taiwan with cooperating non-members
the Philippines, South Africa and the European Community.
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The commission plays a vital role in managing stock levels and met to discuss the
latest scientific evidence. It agreed that catch reductions will need to be sustained for
a considerable period of time to allow the stock to be rebuilt. In 2010, members will
work on new international rules to apply from 2012, which would be designed to
ensure the critical fishery has a long-term future. In the meantime, key Southern
Bluefin Tuna fishing countries, including Australia, will reduce average catch rates
by 25 per cent over the next two years. Australia's average catch per year will be
reduced from 5,265 tonnes to 4,015 tonnes over 2010 and 2011.

"The decision to further reduce Southern Bluefin catch was not taken lightly,"
Minister Burke said.

"It was a tough decision which recognised that further international action was
needed if we were to have a chance of saving this important fishery from collapse."

"The agreement provides hope for the long-term profitability and sustainability of
the stock," Mr Burke said.

"If we had failed to take international action now, the entire Southern Bluefin Tuna
industry could collapse, which would have a devastating impact on the Port Lincoln
economy.

"We want to see a profitable Southern Bluefin Tuna industry continue in Australia
for the long-term - it's important for jobs and important for regional economies."

Maritime Arrangements - Timor Sea

On 2 June 2009, the Australian Embassy in Dili, East Timor, issued a statement in
response to claims in the Timorese media regarding the Greater Sunrise gas field.
An extract from the Embassy's release follows:

The Greater Sunrise gas field overlaps an area of exclusive Australian jurisdiction
and an area jointly managed by Timor-Leste and Australia.

Timor-Leste and Australia are partners on this project. We are not negotiating
anything now because we have already agreed on how we will together manage and
share the resources of the Timor Sea. Decisions about how to move forward will be
made jointly, not just by one of the two countries.

The treaties between Timor-Leste and Australia, which set out the agreements made
between our two countries provide for joint management of allocation of rights to
extract the resources to private companies and of the process of extraction. They also
specify how the revenues from production sharing agreements and company tax
revenues paid by the private companies will be shared.

For the Joint Petroleum Development Area (which includes the already operating
Bayu Undan field), these are 90% to Timor Leste and 10% to Australia. For the
Greater Sunrise field, of which 80% is in an area of exclusive Australian jurisdiction,
petroleum taxation revenue is equally shared 50% to Timor-Leste and 50% to
Australia.

It is the companies who will be taking the risk in investing the billions of dollars
required to establish the infrastructure necessary to extract and process the gas, so it
is they, not our government, who must determine how best to process the gas, so its
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they, not our governments, who must determine how best to do it. The governments'
role is to ensure that they do so in an efficient, safe and environmentally sound way.

III. Aviation and Space Law

Aviation - Air Services Arrangements - Qatar

On 12 March 2009, the Minister for Infrastructure, Transport, Regional

Development and Local Government, Mr Anthony Albanese, issued a media release

concerning expanded air services arrangements with Qatar. An extract from Mr

Albanese's release follows:

Today I am pleased to announce Australia and Qatar have settled new air services
arrangements, and that Qatar Airways will commence services to Sydney and
Melbourne in late 2009.

Qatar Airways new services will boost Australia's aviation industry and tourism, and
the new air service arrangements will open up new routes - increasing choice and
competition for Australian travellers.

The new arrangements with Qatar were agreed in February and will allow Qatar
Airways to provide a total of 14 services per week to Melbourne, Brisbane, Sydney
or Perth. In the past they were only allowed seven services per week, and access to
Sydney was delayed for 12 months.

The Government has ensured the benefits of increased services are shared among our
most popular locations, with Qatar's airlines only allowed to operate a maximum of
seven services per week to any one of these destinations.

To encourage international airlines to service Australia's regional destinations,
unrestricted access remains available to all other Australian airports.

The new arrangements will allow Australian international carriers to operate through
Qatar to any point in the European Union and five other points in the Middle East
and Africa. Previously, Australian airlines could only operate services to 10 points
beyond Qatar in the Middle East, UK/Europe and Africa.

Australian and Qatari airlines can now develop a variety of international air services
and improve connection to destinations in Europe, Africa and the Middle East.
Consumers will have a wide range of services and fares to choose from as these new
services develop over time.

Any new services introduced will, of course, meet Australia's strict aviation and
safety requirements.

Aviation - Air Services Arrangements - The Philippines

On 19 March 2009, the Minister for Infrastructure, Transport, Regional

Development and Local Government, Mr Anthony Albanese, issued a media release

concerning expanded air services arrangements with The Philippines. An extract

from Mr Albanese's release follows:

Australia and The Philippines have agreed to new air services arrangements, opening
the way for expanded services on the routes between our two countries.

Under the new arrangements, Australian and Philippine airlines are now able to offer
up to 4,000 seats each way per week between major Australian destinations
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(Brisbane, Melbourne, Perth and/or Sydney) and Manila and/or Clark in the
Philippines.

Over time, and in response to demand, the new limit can be increased to 6,000 seats.
Previously, the limit was 2,500 seats too low to satisfy current demand.

Aviation - Ratification of the Montreal Convention
On 29 January 2009, the Minister for Infrastructure, Transport, Regional
Development and Local Government, Mr Anthony Albanese, issued a media release
concerning Australia's ratification of the Convention for the Unification of Certain
Rules for International Carriage by Air (adopted 28 May 1999) (Montreal
Convention). An extract from Mr Albanese's release follows:

Australians flying overseas will now receive fairer and timelier compensation in the
event they lose their luggage, their flight is extensively delayed or they are involved
in an airline accident.

The new arrangements follow Australia's recent ratification of the Montreal
Convention. This multilateral agreement includes new, tougher liability regimes for:

* The death or injury of a passenger;

* The loss or damage to a passenger's baggage;

* The loss or damage to a freight shipment; and

* Delays to the scheduled arrival of a passenger, baggage or freight.

Every year almost 6 million Australians travel overseas. Now each of them can do so
confident that in the unlikely event that the unthinkable happens, they or their
families will be financially compensated.

Under the Convention, airlines can be required to compensate passengers for all
proven damages. This compares to the old system where compensation was
commonly capped at an amount set in the 1920s in a currency that no longer exists.

The compensation cap has been removed entirely in the case of death or injury.

Some 86 countries have already ratified the Convention, including most major
destinations for Australian travellers. The US, Japan, China and New Zealand did so
in 2003, while the UK and most European Union countries signed on in 2004.

Space - Registration of Space Objects
On 21 September 2009, the Permanent Mission of Australia to the United Nations
in Vienna notified the United Nations Office of Outer Space Affairs of a man-made
object of unknown provenance found in Australia. An extract from the Mission's
notification follows:

The Permanent Mission of Australia to the United Nations (Vienna) presents its
compliments to the Secretary-General of the United Nations and has the honour to
notify the United Nations Office of Outer Space Affairs, pursuant to Article 5 of the
Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return of
Objects Launched into Outer Space, of a space object of unascertained origin that
landed in Australian territory (see Annex for description of the space object).

The Australian Government has not been able to identify the authority that launched
the object. The Australian Government accordingly seeks the assistance of the Office
for Outer Space Affairs to identify the launching authority and would be grateful if
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the Office would request launching authorities to examine their records and advise
the Australian Government if they believe the object may have been launched by
them.

The Australian Government wishes to advise the Office for Outer Space Affairs of its
intention to await responses from launching authorities for a period of six months
following the date of this note. At the expiry of this period, should the object remain
unclaimed, the Australian Government shall deem the object to have been
abandoned by the authority that launched it. The Australian Government considers
this course of action sufficient to meet the requirements of Article 5 of the
Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return of
Objects Launched into Outer Space.

On 22 September 2009, the Permanent Mission of Australia to the United
Nations in Vienna notified the United Nations Secretary-General of the launch of a
commercial satellite by the Australian Government in August 2009. An extract from
the Mission's notification follows:

The Australian Permanent Mission to the United Nations Office in Vienna presents
its compliments to the Secretary-General of the United Nations and, in accordance
with Article IV of the Convention on Registration of Objects Launched into Outer
Space (General Assembly Resolution 3235 (XXIX), annex), has the honour to
furnish information concerning the Optus D3 satellite launched by the Government
of Australia in August 2009.

IV. International Criminal Law

International Criminal Court (ICC)
On 29 October 2009, New Zealand's Permanent Representative to the United
Nations in New York, Mr Jim McLay, delivered a statement on behalf of Canada,
Australia and New Zealand (CANZ) to the Sixty-Fourth United Nations General
Assembly regarding the ICC. An extract from Mr McLay's statement follows:

I have the honour to speak today on behalf of Canada, Australia and New Zealand -
the CANZ group, which commends the International Criminal Court for all that it
has accomplished to date.

The Rome Statute is on its way to achieving universal acceptance. We can take great
pride in the fact that the Statute has attracted 110 States Parties in just over a decade.
We commend States Parties for having committed themselves to full implementation
of the Rome Statute, and to ending impunity for grave crimes. We thank also those
States Parties and Non-Governmental Organisations which have actively promoted
universality and full implementation of the Statute in the wider community.

Every year since its inception, the ICC has reached important milestones in its
development - and 2009 has been no exception. The Court is now fully operational.
The Office of the Prosecutor is investigating crimes and has issued warrants against
alleged perpetrators in four situations. Several other situations are also under
analysis. 2009 has seen the commencement ofthe Court's first trial as well as its first
voluntary appearance.

Next year will see another key "first" for the Court - when the inaugural ICC
Review Conference convenes in Uganda. The location of the Conference is a
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positive reflection on Africa's constructive engagement with the Court over this last
decade.

As the 2010 Review Conference draws closer, we encourage States and stakeholders
to continue working together to ensure its success. Tangible progress has been made
in the Special Working Group on the Crime of Aggression. There appears to be
broad support for much of this work, particularly in relation to the definition of the
crime and its elements. Although some challenging issues remain, CANZ will do its
utmost to help bring these important negotiations to a successful conclusion. We
encourage other States to do the same.

We further encourage States not to overburden the Review Conference with too

many other proposals to amend the Rome Statute. These should only be considered
if they enjoy broad support, promote universality and address the Court's most
pressing needs. Whilst the Review Conference will be the first opportunity to
consider amendments to the Rome Statute, it will not be the last. The Review
Conference will also provide a unique opportunity to undertake a high-level stock-
take of international criminal justice - to assess its concrete achievements,
challenges and lessons learnt, and to identify practical, meaningful ways to further
strengthen the Court.

While the Court reaches its key milestones, it continues to face challenges. In
addition to the practical matters that need to be resolved to allow it to operate
effectively and efficiently, it is also faced by more overarching issues:

First, the Court does not yet have a global reach and universalisation must remain a
primary goal. In the lead-up to the Review Conference, we encourage States that
have not yet done so to become party to the Rome Statute and contribute to ending
impunity.

Secondly, the Court relies on States and international and regional organisations to
provide the necessary political, moral and practical support to enable the Court to
fulfil its mandate. Assistance and cooperation must be provided to, among other
things, aid in the arrest and surrender of accused persons, gather evidence and
enforce sentences. To this end, we call on all States to cooperate with the Court and
its processes. And we call, in particular, on the governments of Sudan and Uganda to
act on the outstanding arrest warrants issued by the ICC, and to play their part in
assisting the Court to ensure that justice is done.

CANZ will continue to provide the Court with our strong and unwavering support.
We will also do our utmost to help make the Review Conference a success and
encourage all participants to do the same.

Terrorism - Counter-Terrorism - Listing of AI-Shabaab

On 21 August 2009, the Minister for Foreign Affairs, Mr Stephen Smith, and the

Attorney-General, Mr Robert McClelland, issued a joint media release announcing

the listing of Al-Shabaab as a terrorist organisation. An extract from that joint

release follows:

The Australian Government has listed Al-Shabaab as a terrorist organisation under
the Criminal Code and the Charter of the United Nations Act. The listing follows
advice from security agencies that Al-Shabaab is either directly or indirectly engaged
in, preparing, planning, assisting or fostering terrorist acts.
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Al-Shabaab is a Somali militant group which has been conducting a violent
insurgency against the Somali Government, Ethiopian forces in support of the
Somali Government and African Union peacekeeping forces.

Al-Shabaab is linked to Al-Qa'ida which is also listed as a terrorist organisation. The
listing of Al-Shabaab under the Criminal Code means that it will be an offence to be
a member of, associate with, train with, provide training for, receive funds from,
make funds available to, direct or recruit for Al-Shabaab.

The listing of Al-Shabaab under the Charter of the United Nations Act gives effect to
Australia's international obligations to freeze the assets of persons and entities
involved in the commission of terrorist acts. Under the Charter of the United Nations
Act, it is a criminal offence to use or deal with the assets of, or to make assets
available to, a listed person or entity.

Terrorism - Counter-Terrorism - United Nations

On 6 October 2009, New Zealand's Permanent Representative to the United
Nations in New York, Mr Jim McLay, delivered a statement on behalf of CANZ to
the Sixth Committee of the United Nations General Assembly regarding measures
to eliminate international terrorism. An extract from Mr McLay's statement follows:

CANZ supports the UN Global Counter-Terrorism Strategy as an important guide
for international counter-terrorism efforts. We urge all States to continue their efforts
to implement that Global Strategy, to meet their obligations under the three, key
counter-terrorism-related Security Council Resolutions 1267, 1373 and 1540, and to
support the work of the committees established by those resolutions.

To this end, CANZ strongly supports UNSC Resolution 1822, which directs the
1267 Committee to improve its procedures for the listing and delisting of terrorist
entities. In particular, we support the work carried out by the Committee to review
all names on the Consolidated List of terrorist entities by June 2010, and to improve
its delisting procedures. These changes will help ensure a greater level of
transparency and accountability.

Meeting international counter-terrorism obligations is challenging and can place
significant burdens on small developing States, such as those of the Pacific Islands
Forum, which face multiple security challenges with very limited governmental
resources. We call on the Security Council to be mindful of these special
circumstances, and we urge UN agencies to adopt a practical approach in their
dealings with these countries. We particularly welcome the work of the Terrorism
Prevention Branch of the UN Office on Drugs and Crime in assisting with drafting
national counter-terrorism legislation and in developing a comprehensive, online
database of related legal resources and tools.

The multilateral system has been effective in setting international standards for
effective responses to counter-terrorism. CANZ values the 16 universal counter-
terrorism instruments, and urges all States to implement these conventions and
protocols; and we support the current work of the International Civil Aviation
Organisation to develop protocols that will update the Hague and Montreal
Conventions.

Closing the remaining gaps in the international counter-terrorism legal framework is
vital; and CANZ therefore urges renewed efforts to conclude a comprehensive
convention on international terrorism. Such a convention would demonstrate an
unambiguous, global, political commitment to criminalise all terrorist acts and
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facilitate cooperation in prosecuting the perpetrators of such atrocities. Adoption of a
comprehensive convention would build on existing, sector-specific conventions and
protocols and allow us to address the increasingly diverse threats and methods of
terrorism that are faced globally. We therefore welcome the efforts of delegations in
this Committee, and in the Ad Hoc Committee, to resolve the key outstanding issues.

Australia's counter-terrorism capacity-building efforts are focused in South-East
Asia. Australia is working collaboratively with its Southeast Asian neighbours on a
wide range of CT issues including law enforcement, legal frameworks, terrorism
financing, transport security and border security. Australia has an International Legal
Assistance Unit dedicated to working with Asian, Pacific and African countries to
develop legislation implementing international counter-terrorism conventions and
protocols and related Security Council Resolutions.

On 13 November 2009, the Deputy Permanent Representative of Australia to
the United Nations in New York, Mr Andrew Goledzinowski, delivered a statement
during a briefing by the Chairs of subsidiary bodies of the Security Council on
measures to eliminate international terrorism. An extract from Mr Goledzinowski's
statement follows:

Australia wishes to record its appreciation and strong support for the work of the
Committees established by the United Nations Security Council Resolutions
(UNSCR) 1267, 1373 and 1540, with the assistance of the Counter-Terrorism
Executive Directorate (CTED). A global effort is needed to counter terrorism
effectively and multilateral action through the United Nations system is a vital
element in any international strategy to address terrorism and violent extremism.

Cooperation, especially in relation to streamline reporting regimes, assessment
missions and the facilitation of technical assistance, is particularly important. We
note, in this regard, the importance of all three Committees continuing to recognise
the regional context of their activities.

The relationship of the subsidiary bodies with other international organisations is
also important. My delegation would like to draw attention to a recent Best Practices
Paper adopted by the Financial Action Task Force on implementing terrorist asset
freezing obligations arising from both UNSCR 1267 and 1373. As Co-Chair of the
Project Team that developed this paper, Australia would like to acknowledge the
significant contribution of both the 1267 Committee and CTED to this work.

Continual institutional review is crucial and we commend the 1267 Committee on its
review of the consolidated list and the conclusion of procedure for drafting narrative
summaries on the reasons for listing each entry. This approach could be a model for
other regimes to follow.

The UN has the unique capacity to set international norms and standards on
countering terrorism and encourage adherence to them - a capacity my delegation
will continue to support.
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Transnational Organised Crime - People Smuggling
On 8 November 2009, the Minister for Foreign Affairs, Mr Stephen Smith, held a
press conference to discuss people smuggling issues related to Sri Lanka. An extract
from Mr Smith's conference follows:

There is a necessary process in place. We continue to be in discussions with
Indonesia and also the asylum seekers on the boat and our objective remains an
orderly and peaceful disembarkation of the asylum seekers from the Oceanic Viking.

It is quite clear that the people on the boat are claiming asylum and as a
consequence, they will need to be assessed by the United Nations High
Commissioner for Refugees. I think it's already on the public record that some
people on board the boat have previously been considered by the United Nations
High Commissioner for Refugees and accorded refugee status. Some people on the
boat have previously registered with the United Nations High Commissioner for
Refugees as intending to claim asylum, and other people on the boat have effectively
indicated they desire to do that. So the first issue, or the first part of the process is
consideration of those asylum seeker claims by the United Nations High
Commissioner for Refugees.

Given that the claimants themselves are from Sri Lanka, we are certainly not
proposing to take up the suggestion of the leader of the National Party in the Senate
that they be returned to Sri Lanka. In advance of a proper assessment of their claims
that, in my view, would be in breach of our international obligations and in breach of
the Refugee Convention. The leader of National Party in the Senate and the National
Party may believe that's appropriate, but the Government certainly does not.

So the starting point for the 78 asylum seekers onboard the Oceanic Viking remains
an orderly disembarkation and then a proper assessment by the United Nations High
Commissioner for Refugees of their status. If, in the event any onboard are shown
not to be refugees, then in the normal course of events, they would be returned to
their country of origin in accordance with the UNHCR procedures.

To return asylum seekers to their country of origin without a proper assessment of
their claim for asylum would, in my view, be in breach of our international
obligations and in breach of the Refugee Convention. What is first required is an
orderly assessment of their status by the United Nations High Commissioner for
Refugees.

So, we are certainly not proposing to send the Oceanic Viking to Sri Lanka.

There is a long-standing, there is a process already in place which has been there for
a number of years where people who are accorded asylum in Indonesia are resettled
from Indonesia with a range of other countries. Australia is one of those countries,
New Zealand is another one of those countries, United States, Canada, there are
some European countries - Sweden or Norway or both. And in recent years,
Australia has received its share of refugees from Indonesia.

So any one of the 78 who are accorded refugee status by the UNHCR would be
resettled in accordance with the existing arrangements, and Australia would expect
that some of those would come to Australia. But equally, other countries, whether it's
New Zealand, Canada, the United States and the other participating countries would
also expect to receive some of them. So, there's an existing arrangement for the
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resettlement of asylum seekers who are accorded refugee status in Indonesia and
Australia takes part in that and we have for a number of years, probably half a dozen
years.

On 9 November 2009, the Minister for Foreign Affairs, Mr Stephen Smith,
issued a media release announcing the signing of a Memorandum of Understanding
with Sri Lanka on legal cooperation against people smuggling. An extract from Mr
Smith's release follows:

I welcome today's signing of a Memorandum of Understanding (MOU) with Sri
Lanka on legal cooperation against people smuggling.

The MOU was signed by Australia's Special Representative to Sri Lanka, John
McCarthy, and Sri Lanka's Justice Secretary, Suhada Gamalath.

The MOU is the culmination of close cooperation between officials from Australia
and Sri Lanka, under the guidance of the Minister for Home Affairs, Brendan
O'Connor and his Sri Lankan counterpart, Minister of Justice and Law Reforms, Mr
Milinda Morogoda, whom I met today.

I congratulate both Ministers on the successful outcome of their work.

The MOU will deepen Australia's cooperation with Sri Lanka on people smuggling.
It will increase opportunities for investigating and prosecuting people smugglers and
seizing the proceeds of their criminal activity.

Procedures relating to extradition and mutual legal assistance in people smuggling
and related activity will be strengthened.

Both Australia and Sri Lanka will also undertake capacity building measures
including specialised training and technical assistance.

Australia's cooperation with Sri Lanka is a key element in the Government's efforts
to strengthen regional cooperation against people smuggling, involving source,
transit and destination countries.

United Nations - Criminal Accountability of United Nations Experts
and Officials

On 13 October 2009, the Parliamentary Adviser to the Australian Permanent
Mission to the United Nations in New York, Mr Paul Neville, delivered a statement
to the Sixth Committee of the United Nations General Assembly on the criminal
accountability of United Nations experts and officials on mission. An extract from
Mr Neville's statement follows:

Criminal accountability is a fundamental pillar of the rule of law. As the Secretary
General has said, the rule of law requires all persons to be accountable to laws that
are publicly promulgated, equally enforced and independently adjudicated, and
which are consistent with international human rights norms and standards.

CANZ considers that the United Nations, by its conduct, must set the highest
standards of respect for the rule of law that it seeks to foster around the globe.
Ensuring that United Nations officials and experts on mission are held accountable
for criminal acts is crucial to the organisation's integrity and effectiveness. It also
sends an importance message of deterrence.

We commend the Secretary General's report 64/183 implementing General
Assembly resolution 63/119. The report's mapping of the extent to which national
laws provide jurisdiction over nationals serving as United Nations officials or
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experts is a useful step forward. This information should assist to identify legislative
gaps in national criminal jurisdictions and determine the scope of the problem more
broadly.

CANZ considers, however, that more remains to be done by the community of States
that make up the UN to close the jurisdictional gap. We call on States to respond to
General Assembly resolution 62/63 and to consider establishing jurisdiction over
senous crimes committed by their nationals whilst serving as UN officials and
experts on mission, and to report on efforts taken to investigate and, where
appropriate, prosecute their nationals for such crimes.

Over the longer term, CANZ supports, in principle, the Secretariat's proposal for a
convention that requires Member States to exercise criminal jurisdiction over their
nationals who are participating in United Nations operations abroad. CANZ would
welcome further discussions in this regard.

V. Human Rights and Social Law

Human Rights - Death Penalty and Corporal Punishment
On 28 October 2009, Australia's Ambassador and Permanent Representative to the

United Nations in New York, Mr Gary Quinlan, delivered the Australian National

Statement on Human Rights to the Third Committee of the United Nations General

Assembly. An extract from Mr Quinlan's statement follows:

One enduring global human rights concern is the death penalty. Australia strongly
opposes the death penalty and we reiterate our support for a moratorium on
executions. We call on countries retaining the death penalty to follow the example
set recently by the Republic of Togo in abolishing the death penalty.

We want to register our opposition to corporal punishment when used as a criminal
sanction by Governments. Floggings, amputations and such methods of criminal
punishment have no place in any judicial system in the 21st century.

Human Rights - Economic, Social and Cultural Rights
On 28 October 2009, Australia's Ambassador and Permanent Representative to the

United Nations in New York, Mr Gary Quinlan, delivered the Australian National

Statement on Human Rights to the Third Committee of the United Nations General

Assembly. An extract from Mr Quinlan's statement follows:

We draw continuing inspiration from the work of our former Foreign Minister and
third President of the General Assembly, Dr Evatt, whose influence is reflected in
Article 55 of the United Nations Charter. This article - which became known at the
San Francisco conference as the 'Australian pledge' - commits the UN to promote
'higher standards of living, full employment and conditions of economic and social
progress and development'. Evatt's vision remains as important today as it was in
1945. Faced with global food, debt and financial crises, it is critical that the
international community acknowledge the importance of economic, social and
cultural rights, as well as civil and political rights.

The international community should - as Australia does - recognise that the
processes of development must be equitable and accessible to all, including to the
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most vulnerable. Individuals and communities must have the right to participate in
the development processes that affect them.

Australia looks forward to using our seat on the Economic and Social Council to
advance the realisation of these fundamental rights - and widespread adherence to
the treaties that support their implementation.

Human Rights - Indigenous Rights

On 20 October 2009, the Deputy Permanent Representative of Australia to the
United Nations in New York, Mr Andrew Goledzinowski, delivered a statement to
the Third Committee of the United Nations General Assembly regarding indigenous
issues. An extract from Mr Goledzinowski's statement follows:

The Australian Government has taken significant steps to build a new relationship
with Indigenous Australians built on mutual respect and good faith. We value this
opportunity to update this Committee on recent developments in Australia.

On 13 February last year Prime Minister Kevin Rudd, in addressing the national
parliament offered a motion of Apology to Australia's Indigenous Peoples. In doing
so he acknowledged the legacy of trauma and grief in Aboriginal and Torres Islander
communities as a result of colonisation, forced removals and other past government
policies. This apology marked the beginning of a new relationship between
Aboriginal and Torres Strait Islander and non-Indigenous Australians, where
reconciliation, healing and new hope was possible.

To address underlying grief and trauma in Indigenous communities, funding has
been committed to a new Aboriginal and Torres Strait Islander Healing Foundation.

This year on 3 April Australia has announced its support for the United Nations
Declaration on the Rights of Indigenous Peoples.

The Special Rapporteur on the situation of human rights and fundamental freedoms
of indigenous people, Professor James Anaya, recently visited Australia on invitation
from the Australian Government. We look forward to giving due consideration to his
full report when it is released.

Our efforts to reset the relationship have been backed by an unprecedented level of
new investment to Close the Gap in living standards between Indigenous and non-
Indigenous Australians. Objective benchmarks and targets have been developed and
the Prime Minister has committed himself to report to the first session of parliament
each year on progress in achieving those goals.

* Australian Governments will invest $5.5 billion over ten years in remote
area Indigenous housing.

* Over $800 million will be invested over four years to prevent and better
manage chronic disease.

* Over six years $291.2 million will be invested to address the needs of
remote communities, working in partnership with Indigenous peoples.

I could continue to cite figures on measures Australia is taking to closing the gap on
Indigenous disadvantage but the message is that the Government recognises
Australia still has a long way to go to undo the decades of neglect and poor
implementation of previous investment. Closing the gap will require sustained
commitment and action over the long term.
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For example, we are moving what we call the Northern Territory Emergency
Response towards a sustainable development phase and ensuring that measures are
consistent with our international human rights obligations.

Reflecting the principles of the Declaration on the Rights of Indigenous Peoples, we
are committed to supporting the establishment of a National Indigenous
Representative Body. A proposed model has been developed through a consultation
process led and driven by Indigenous people. The Government is committed to
seeing this body established by the end of this year.

Native title is an important means by which Indigenous Australians, and their rights
and interests under traditional laws and customs, are recognised. Through recent
amendments to the Native Title Act 1993, the Australian Government has made
institutional changes to facilitate the faster resolution of native title claims with
better outcomes.

The Australian Government has also announced a National Indigenous Languages
Policy aimed at keeping Indigenous languages alive and supporting Indigenous
Australians to connect with their language, culture and country.

Over a period of more than 160 years the remains of Indigenous Australians were
collected, usually without consent, by explorers, travellers and scientists and shipped
off to museums and private collections across the world.

Indigenous Australians believe those ancestral spirits cannot rest until they are
returned to their home country.

The Government is committed to working with Indigenous people, other countries,
museums and private collectors to repatriate ancestral remains as quickly as possible.

These commitments and initiatives reflect the Australian Government's
determination that relations between Indigenous and non-Indigenous Australians be
based on equality, partnership, good faith and mutual respect. We look forward to
updating this Committee on future progress.

Human Rights - Sexual Orientation and Gender Equity
On 28 October 2009, Australia's Ambassador and Permanent Representative to the
United Nations in New York, Mr Gary Quinlan, delivered the Australian National
Statement on Human Rights to the Third Committee of the United Nations General
Assembly. An extract from Mr Quinlan's statement follows:

Realisation of gender equity is fundamental to the achievement of economic
development. Australia welcomes strengthened institutional arrangements to support
gender equity and the empowerment of women. We support efforts to establish a
composite UN agency for women. We look forward to the swift appointment of a
strong and competent Under-Secretary-General to build a dynamic entity able to
fulfil its mandate. Gender architecture reform will better enable member states to
achieve gender equality and women's empowerment nationally, as well as to fulfil
international commitments to women.

The time has come for all countries to address discrimination against individuals on
the basis of their sexual orientation and gender identity. The Australian Government
has introduced reforms to enable same-sex couples and their children to have the
same entitlements as opposite sex de facto couples under our national law.
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Human Rights - Situations - Burma

On 14 September 2009, the Minister for Foreign Affairs, Mr Stephen Smith,
responded to a parliamentary question on notice regarding the human rights
situation in Burma. An extract of Mr Smith's response follows:

(1) ... A central message in representations to the Burmese regime has consistently
been the Government's call for the immediate and unconditional release of all

political prisoners, including Aung San Suu Kyi. The detention of Aung San Suu

Kyi is repeatedly protested by the Government directly to the Burmese regime.

(2) ... The situation in Burma is a foreign policy priority for the Government. It has

been, and continues to be, the subject of numerous diplomatic discussions and

representations between Australian officials and those of other governments

including by Australian Ambassadors, embassy staff, and visiting officials, as well as

with members of the diplomatic corps in Canberra. Consistent with the practice of

successive Governments, I do not intend to elaborate further as it would be
inappropriate to provide details of confidential discussions with other governments.

(3) ...The Government, through the Australian Embassy in Rangoon, has made a
number of representations on Aung San Suu Kyi's treatment in detention, including
pressing the authorities to ensure she has access to medical care and legal advice.

(4) ... I have raised Aung San Suu Kyi's situation with the ASEAN Secretary-
General. I have also discussed Burma with my ASEAN counterparts. Australia's
Ambassador to ASEAN meets regularly with representatives from the ASEAN
Secretariat and member countries. She discusses a range of issues including relevant

human rights matters and the situation in Burma.

On 28 October 2009, Australia's Ambassador and Permanent Representative to
the United Nations in New York, Mr Gary Quinlan, delivered the Australian
National Statement on Human Rights to the Third Committee of the United Nations
General Assembly. An extract from Mr Quinlan's statement follows:

We have consistently called for democratic reform and reconciliation in Myanmar,
including the release of all political prisoners. While condemning the conviction of
Aung San Suu Kyi on spurious charges in August, we welcome the recent contact

between her and the Myanmar Government, and we urge genuine dialogue. Australia
strongly supports the engagement of the UN Secretary-General on Myanmar, and we
urge Myanmar to respond constructively to his proposals.

Human Rights - Situations - China

On 4 June 2009, the Prime Minister, Mr Kevin Rudd, delivered a statement to
Parliament concerning the twentieth anniversary of the Tiananmen Square
demonstration. An extract from Mr Rudd's statement follows:

We recognise the advances made since that time [the 1980s] in a number of areas,

including economic and social developments as well as positive steps in terms of the

rule of law and political rights. Of course, in our view there is considerable room
still for further progress.

The protesters at the time were calling for less corruption, greater media freedom and
greater openness in government, and these of course remain challenges with which

the Chinese government today is grappling. It remains the Australian government's
view that it is in our national interest to further develop a broad and substantive
relationship with China, and within the relationship the question of human rights is
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an important dimension. Australia continues to raise our concerns about human
rights with China. I have raised these matters in the past with Chinese leaders and I
will do so in the future. The government believes that continued engagement with
China is the best way to support improvement in human rights in that country.

On 25 June 2009, Special Minister of State and Cabinet Secretary, Senator John

Faulkner, as the Minister representing the Minister for Foreign Affairs in the

Senate, responded to a question on the Government's response to the detention of

human rights activist Dr Liu Xiaobo in China. An extract from Senator Faulkner's

response follows:

... the government will continue to make representations to China on the detention of
Charter 08 signatories and others who were exercising internationally recognised
liberties including freedom of speech.

Australia will continue to engage frankly with China on questions of human rights,
including higher level meetings through the Australia-China Human Rights
Dialogue...we believe the best way to encourage China to make further progress on
human rights issues is through those channels...

the Australian government regularly raises its concerns on human rights and does so
directly with China's leaders.

On 26 October 2009 the Minister for Foreign Affairs, Mr Stephen Smith,
delivered a speech to the Australian National University's China Institute, entitled

'China Relations: A Long-Term View'. An extract from Mr Smith's speech follows:

We recognise the significant economic and social progress that has been made in
China on many fronts, and look forward to its continuation.

At the same time, we recognise the challenges that lie ahead for China's
development, including environmental and population pressures, and other areas of
interest to the Australian community, such as strengthening the rule of law and
protection of human rights.

We therefore welcome the increased high-level engagement and cooperation that is
taking place at a political level, as well as the growing interdependence of our two
economies.

We also welcome the burgeoning contacts between our peoples, and the benefits
these bring to our society.

We welcome the opportunities to work constructively with China on issues of
regional and international importance.

We look forward with confidence to China's further development and full
participation in the global community.

We are optimistic that China will emerge into a "harmonious world" as a
"responsible stakeholder".

Human Rights - Situations - Democratic People's Republic of Korea
(DPRK)

On 20 March 2009, the Minster for Foreign Affairs, Mr Stephen Smith, made an

address to the ninth International Conference on North Korean Human Rights and

Refugees. An extract from Mr Smith's address follows:
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The human rights situation above the 38th parallel is appalling. Famine, torture,
disappearances, arbitrary detention, repression and countless other indignities have
been visited on the people of North Korea by their own leaders.

It is over 60 years now since the Universal Declaration on Human Rights. The
international structures and systems that have developed to support that Declaration
have faced and still face a severe test in dealing with North Korea.

We seek to strengthen international action by working to bolster international
systems and promote international respect for human rights standards.

We act where we can to promote human rights in North Korea but, like many
members of the international community, we are under no illusion that our actions
alone will bring about change.

Since 1994-95, Australia has contributed $75.7 million in humanitarian assistance to
the people of North Korea. Our commitments this financial year are A$6.75 million
to date.

Australia also consistently registers our deep human rights concern bilaterally with
the North Korean Government. Our Ambassador to South Korea visited Pyongyang
earlier this month to express our position.

Australia is therefore active in international fora in encouraging human rights
institutions to take coordinated action.

Australia co-sponsored a resolution on the human rights situation in North Korea at
the most recent UN General Assembly late last year.

That resolution expressed serious concern over reports of systematic violation of
human rights, including torture and inhuman conditions of detention as well as
violations of economic, social and cultural rights which have led to severe
malnutrition and health problems.

We are looking to co-sponsor a similar resolution in the Human Rights Council over
coming days and are working in Geneva to ensure a robust text.

Australia also supports the renewal of the mandate of the Special Rapporteur,
Professor Muntabhom, to ensure that a human rights expert appointed by the Human
Rights Council continues to report specifically on the situation in North Korea.

On 17 September 2009, Labor Senator for Tasmania, Mr Nick Sherry, made a
statement to the Senate. An extract from Senator Sherry's statement follows:

The Government is deeply troubled by the human rights situation in North Korea,
which can rightly be described as appalling and among the worst in the world. The
Government appreciates the interest shown by Senators and Members of the House
of Representatives in human rights in North Korea and welcomes Senator Brown's
action in drawing to the attention of the Senate the matter of labour concentration
camps in North Korea.

Australia maintains diplomatic relations with North Korea, and our Ambassador,
based in Seoul, visits Pyongyang from time-to-time. During those visits, he raises
Australia's concerns about human rights with North Korean officials.
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Unsurprisingly, however, the North Korean Government does not allow outside
scrutiny of the human rights situation in the country and does not allow foreigners
access to labour camps or other detention facilities. Indeed, the North Korean
Government denies the very existence of forced labour camps for political prisoners.

North Korea's system of prison camps causes great suffering to many thousands of

people, but, as the Minister for Foreign Affairs said in his address to the conference
on North Korean Human Rights and Refugees in Melbourne in March, millions
more North Korean people are suffering under a brutal regime that commits human
rights violations ranging from denial of the simple right to food and basic necessities
to torture and arbitrary execution.

As does the rest of the international community, the Australian Government holds
grave concerns about the threat posed by North Korea's nuclear and ballistic missile
programs, but we do not let that blind us to our concerns for the plight of ordinary
North Koreans.

The Government uses the opportunities we have for direct contact with the North

Korean Government to press it to take seriously the world's concerns about its
appalling human rights record, and we regularly raise the issue in multilateral fora,
including through our regular co-sponsorship of a resolution on North Korean
Human Rights in the Third Committee of the UN General Assembly. We also
regularly raise with China, in our bilateral human rights dialogue, the situation of
North Koreans who escape across the border into China.

Human Rights - Situations - Democratic Republic of the Congo
(DRC)

On 3 December 2009, Australia made a statement on the DRC's human rights

record to the Sixth Session of the Universal Periodic Review Working Group of the

Human Rights Council. An extract from Australia's statement follows:

We welcome steps to implement the 23rd March 2009 Agreements and regional
cooperation, including between the DRC and Rwanda.

We are concerned that the risk of genocidal violence is real. We recommend that the
Government bring to account individuals and groups who use inflammatory rhetoric.
We are also concerned that human rights abuses by the armed forces, government
funded non-state armed groups, intelligence services and security services continue
unabated.

We recommend that International Criminal Court arrest warrants be executed
regardless of rank; the Rome Statute be enacted into domestic law; demobilisation
and (re)integration be accelerated; and the UN Security Council's recommendations
on military officer screening and transitional justice be implemented.

We commend the DRC on steps taken to implement its Kimberley Process
obligations noting its recent nomination as Chair. We recommend that natural
resources management be further strengthened to end the diversion of profits to fund
armed conflict.

We are deeply concerned by the ongoing recruitment of child soldiers. We
recommend all parties to the conflict, including the government, commit to action
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plans identifying, releasing, and ensuring reintegration, and preventing the further
recruitment of children.

We welcome the DRC's endorsement of the UN Secretary-General's comprehensive
strategy to combat sexual violence in the DRC, and would appreciate elaboration
from the delegation on what measures will be undertaken to ensure robust
implementation.

We note and support recommendations by the UN Security Council, the OHCHR,
and the UN Development Assistance Framework that the DRC seek technical
assistance from the international community in the interests of better fulfilling its
international human rights obligations.

Human Rights - Situations - Equatorial Guinea
On 9 December 2009, Australia made a statement on Equatorial Guinea's human
rights record to the Sixth Session of the Universal Periodic Review Working Group
of the Human Rights Council. An extract from Australia's statement follows:

We welcome positive measures taken by the Government of Equatorial Guinea to
better protect the economic and social rights of its citizens, including by
guaranteeing free primary education. We welcome progress made on some women's
and children's rights.

Australia notes with concern reports of sexual abuse, child trafficking, child labour
and child prostitution, forced marriages, and discrimination against women and
vulnerable groups.

We recommend Equatorial Guinea strengthen efforts to fulfil obligations under the
Convention on the Elimination of Discrimination Against Women (CEDAW) and
the Convention on the Rights of the Child (CRC).

We welcome legislation providing severe criminal penalties for official corruption.

We recommend that Equatorial Guinea accede to the United Nations Convention
against Corruption (1995) and ensure a proper audit of funds allocated for social
services.

We were deeply concerned by the findings of the Special Rapporteur on the use of
torture. We welcome legislative efforts to prevent torture and ill-treatment, as
contained in Law 6/2006. Can Equatorial Guinea advise whether it intends to
remove its reservations to articles 28 and 30 of the Convention Against Torture, and
accede to the Optional Protocol to the Convention Against Torture? We note, in
accordance with article 5 of the Convention Against Torture, that any statement
which is established to have been made as a result of torture, should not be invoked
as evidence in any proceedings.

We share concerns raised by the Special Rapporteur on adequate housing regarding
forced evictions. We recommend that all forms of forced displacement cease, in
accordance with the Guiding Principles on Internal Displacement of 1998.
We note and support the recommendations of the Human Rights Committee,
Committee on the Rights of the Child, Special Rapporteur on the right to freedom of
opinion and expression, and the United Nations Development Assistance Framework
(UNDAF) that Equatorial Guinea seek technical assistance from the international
community to help prioritise the promotion of good governance, access to basic
services, gender equality, and reform of the justice system.
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Human Rights - Situations - Eritrea

On 30 November 2009, Australia made a statement on Eritrea's human rights

record to the Sixth Session of the Universal Periodic Review Working Group of the

Human Rights Council. An extract from Australia's statement follows:

We would like to commend Eritrea for the adoption of the law abolishing female

genital mutilation in 2007. We note that this law was backed up by a five-year
strategic plan and awareness-raising campaigns. We strongly hope that these

measures are implemented in a comprehensive manner.

Australia is deeply concerned about the UN and civil society summary reports

regarding the right to life, liberty and security of the person. We note reports of

extra-judicial killings, torture and other cruel, inhumane or degrading treatment. We

recommend that these allegations be investigated and any perpetrators be brought to

justice.

Australia also notes that the civil society summary report expresses concern about

'secret' detention facilities in Eritrea. Australia recommends that independent

monitors be allowed to access all Eritrean detention facilities and that international

standards of law in the treatment of prisoners be respected by Eritrea.

Australia shares the concerns of the Special Rapporteur on freedom of religion or

belief on reports of detention and torture of religious minority groups on the basis of

their religious beliefs. We recommend that the Eritrean Government take steps to

ensure that freedom of religion is respected.

Australia shares the concerns of the Special Rapporteur on the right to freedom of

opinion and expression in Eritrea. This includes reports of journalists in Eritrea

being arbitrarily arrested and detained. We note in particular the case of journalist

Dawit Isaac. We recommend that the 1997 constitution be implemented, and that the

rights that this document enshrines, including freedom of expression, be actively

protected.

We also note the concerns raised by the Special Representative of the Secretary-

General on the situation of human rights defenders regarding restrictions placed on

Eritrean and international non-governmental organisations. We recommend that

these restrictions be reviewed and eased.

Human Rights - Situations - Ethiopia

On 9 December 2009, Australia made a statement on Ethiopia's human rights

record to the Sixth Session of the Universal Periodic Review Working Group of the

Human Rights Council. An extract from Australia's statement follows:

We recognise Ethiopia has formulated a range of policies that aim to enhance human

rights, in areas such as education, housing and women's rights. We commend
Ethiopia's efforts to increase primary school enrolments, improve access to higher

education and develop health services. We support continued efforts for

improvement in these areas.

The civil society summary report indicates significant human rights concerns relating

to the treatment of ethnic minorities in the course of internal conflict in Ethiopia.

There have been calls for independent investigations into these allegations. We

would welcome advice from Ethiopia on whether it intends to undertake such

investigations, and details of steps that Ethiopia intends to take to ensure that ethnic
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minorities, women and children and those in areas affected by conflict, enjoy full
protection of their human rights.

We remain concerned about limitations on civil and political rights, including in
relation to freedom of expression and civil society. We note that the UN independent
expert on minority issues has stated that the Ethiopian Government should ensure
civil society groups are free from interference and harassment.

We also note concerns about political detainees in Ethiopia, including the case of
detained political leader Birtukan Mideksa. We recommend the Ethiopian
Government take steps to ensure civil and political rights are upheld, including
freedom of expression and freedom from arbitrary arrest and detention. We also
recommend that Ethiopia agree to the visit of the Special Rapporteur on the
promotion and protection of the right to freedom of opinion and expression.

Human Rights - Situations - Fiji
On 28 October 2009, Australia's Ambassador and Permanent Representative to the
United Nations in New York, Mr Gary Quinlan, delivered the Australian National
Statement on Human Rights to the Third Committee of the United Nations General
Assembly. An extract from Mr Quinlan's statement follows:

Unfortunately, some countries have failed to live up to their obligations to their
people.

The situation in Fiji has worsened since April when the military regime abrogated
the Constitution, imposed draconian Public Emergency Regulations, dismissed the
judiciary and delayed elections until 2014. We call on the regime in Fiji to withdraw
immediately these regulations, to make good on its commitment to genuine dialogue,
and to move quickly to free and fair elections.

Human Rights - Situations - Iran

On 28 October 2009, Australia's Ambassador and Permanent Representative to the
United Nations in New York, Mr Gary Quinlan, delivered the Australian National
Statement on Human Rights to the Third Committee of the United Nations General
Assembly. An extract from Mr Quinlan's statement follows:

We share longstanding concerns about Iran's fulfillment of its human rights
obligations. Iranians should have the right to peaceful protest and free expression of
their political views. We deplore the violence that followed the June presidential
elections. We are concerned by the continued detention of so-called opponents of the
regime, executions of juvenile offenders and discrimination against minorities such
as the Baha'is. Australia urges Iran to ensure transparency in its judicial system, and
to investigate fully reports of torture, rape and death in detention.

Human Rights - Sri Lanka
On 14 September 2009, the Minister for Foreign Affairs, Mr Stephen Smith,
delivered a statement to the House of Representatives regarding Sri Lanka. An
extract from Mr Smith's statement follows:

Some community members advised of their view of the need to address war crimes
that were allegedly committed by both sides during the conflict. I responded that, in
the interests of reconciliation, it was important that allegations of human rights
abuses be dealt with through a credible and independent process. It was clear to me
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from our positive and productive discussion of the important role that diaspora
groups will play in Sri Lanka's future. I encourage all members of the diaspora to
look for ways to engage constructively to promote the well-being and future
prosperity of all Sri Lankans. Reconciliation will take time and will require sustained
effort by Sri Lanka, its diaspora and the international community to overcome the
grief, resentment and anger, and the lack of confidence and trust that is the inevitable
consequence of decades of armed conflict.

Australia's belief is that Sri Lankan democracy, rule of law and security would be
enhanced by a strong civil society and an independent and free media. The Sri
Lankan Government must seize the opportunity to promote the political freedoms
that enable all citizens to have a stake in Sri Lanka's success.

On 28 October 2009, Australia's Ambassador and Permanent Representative to

the United Nations in New York, Mr Gary Quinlan, delivered the Australian

National Statement on Human Rights to the Third Committee of the United Nations

General Assembly. An extract from Mr Quinlan's statement follows:

Australia, along with the international community, continues to monitor closely the
Sri Lankan Government's progress on the difficult challenge of its internally
displaced people, including on their resettlement, as well as how it institutes political
reform and reconciliation. Success in these areas is the key to creating a peaceful,
stable and prosperous future for Sri Lanka.

On 16 November 2009, the Minister for Foreign Affairs, Mr Stephen Smith,
delivered a statement to the House of Representatives regarding Sri Lanka. An

extract from Mr Smith's statement follows:

Finally, it is absolutely essential-and here Sri Lanka needs both the urgings and the
assistance of Australia and the international community-that, having won the war,
the Sri Lankan government now needs to win the peace. That can only be done
through a process of reconciliation, through a process of political rapprochement,
through a process of healing. It is very important that the Sri Lankan government
continues to move on this front, continues to look seriously at questions of
devolution, continues to ensure that all Sri Lankans have a view that they have a
share in the country's future. I made the point that Australia has made publicly in the
past, that at the end of the conflict there are very many allegations of atrocities and
breaches of human rights. We expect that these atrocities will be independently and
credibly investigated. We welcome the fact that Sri Lanka has responded to the
report of the United States Department of State by establishing a commission of
inquiry. We will watch that very closely and we hope that that will be a credible and
independent investigation of these allegations made on both sides of the conflict.

Human Rights - Situations - Zimbabwe

On 15 September 2009, the Minister for Foreign Affairs, Mr Stephen Smith,
delivered a statement to the House of Representatives on the situation in Zimbabwe.

An extract from Mr Smith's statement follows:

Today is the anniversary of the signing on 15 September 2008 of the agreement
which created the Inclusive Zimbabwe Government under the joint leadership of
Robert Mugabe as President and Morgan Tsvangirai as Prime Minister.

That agreement has become known as the Global Political Agreement.
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Australia has been proud to play a role in Zimbabwe's recent progress.

Australia has been at the forefront of international efforts - both political and
humanitarian - to assist Zimbabwe.

In recent years, Australia's assistance to Zimbabwe has been humanitarian. Most of
that has necessarily been emergency food aid to assist the people of Zimbabwe
during a severe humanitarian crisis.

After the new Government was sworn in on 13 February this year, Australia was one
of the first countries to deliver assistance in a manner that has become known as
'humanitarian plus' assistance.

This goes beyond purely emergency humanitarian relief, to include longer term
measures to help restore essential services such as water, education and healthcare.

Since the establishment of the Inclusive Government, Australia has provided more
than $20 million in assistance to Zimbabwe.

The Government supports Prime Minister Tsvangirai in his view that the Global
Political Agreement currently presents the best prospect of a better future for
Zimbabwe.

Australia supports the role of Zimbabwe's neighbours, through the Southern Africa
Development Community (SADC), in overseeing the Global Political Agreement.

It is vital that the parties to the Global Political Agreement fully implement and
respect all its provisions.

Zimbabwe's repressive media legislation remains in place. State media continues to
be controlled by ZANU-PF as a propaganda tool.

Reports of human rights violations continue, as do farm invasions.

Prominent human rights activist Jestina Mukoko, after being grossly mistreated in
detention, still faces charges of conspiring to overthrow Mr Mugabe.

While the Global Political Agreement stipulates a clear timetable for constitutional
reform, progress has slowed to a crawl.

Prime Minister Tsvangirai has said he is not able to stand by and allow ongoing
violations of the power-sharing agreement to continue and has called on Zimbabwe's
neighbours, in particular SADC countries, for assistance.

Human Rights - United Nations Special Procedures
On 28 October 2009, Australia's Ambassador and Permanent Representative to the
United Nations in New York, Mr Gary Quinlan, delivered the Australian National
Statement on Human Rights to the Third Committee of the United Nations General
Assembly. An extract from Mr Quinlan's statement follows:

The strength of the Australian Government's engagement on human rights reflects
our conviction that national implementation of human rights standards is paramount.
And vital global human rights institutions and initiatives should guide and assist
States in this process.

For this reason the international community must use the forthcoming review of the
Human Rights Council to assess the effectiveness of the international human rights
system.
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Australia has been encouraged by aspects of the Council's work, particularly the
Universal Periodic Review and the valuable work of the Special Procedure mandate
holders. We value the independence of the Office of the High Commissioner for
Human Rights. And we believe the Human Rights Council can do more to respond
to urgent human rights challenges.

In this endeavour, and in the promotion, protection and realisation of human rights
more broadly, Australia will remain an active and constructive partner.

Social Law - Reciprocal Health Care Agreement - Slovenia

On 11 March 2009, the Minister for Health and Ageing, Ms Nicola Roxon, issued a

media release on the occasion of the signing of the Reciprocal Health Care

Agreement between Australia and Slovenia. An extract from Ms Roxon's release

follows:

Under the agreement, Australians who visit or travel in Slovenia will be covered for
subsidised treatment under its public health system for services that are necessary
during the stay, including hospital and medical care and prescription drugs.

Slovenians visiting Australia will receive similar benefits under our Medicare
system.

The agreement, which will begin in 2010, was signed in Canberra this morning by
Slovenia's Charge d'Affaires in Australia, Mr Gregor Kozovinc. I was the signatory
on behalf of the Australian Government.

The agreement will contribute to the wellbeing of Australians who visit Slovenia for

business or for holidays, and will particularly benefit older people who have medical
conditions that make it difficult for them to acquire travel insurance.

Social Law - Social Security Agreement - the former Yugoslav
Republic of Macedonia

On 26 October 2009, the Prime Minister, Mr Kevin Rudd, and the Minister for

Community Services, Ms Jenny Macklin, issued a joint media release on the

conclusion of a Social Security Agreement between Australia and the former

Yugoslav Republic of Macedonia. An extract from that joint release follows:

From 2011, when the Agreement is expected to commence, people who have spent
part of their adult lives in Australia and the former Yugoslav Republic of Macedonia
will have access to pensions from both countries.

Under the Agreement, former Australian residents living in the former Yugoslav
Republic of Macedonia will have access to the Age Pension, while those who have
come to Australia from the former Yugoslav Republic of Macedonia now living in
Australia will have access to their old age, disability and survivors' benefits.

This Agreement gives people more freedom to move between both countries,
knowing that their pension rights will be recognised and protected.

It recognises the reality that many people live and work in more than one country
and this requires arrangements which safeguard their retirement income.

As well as improving access to pensions, the Agreement will also encourage further

business ties between both countries.
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It will remove the requirement for compulsory contributions to be paid into both
countries' superannuation and pension insurance systems for temporarily seconded
workers.

VI. International Economic and Trade Law

Bilateral Economic Cooperation - European Union
On 23 June 2009, the Minister for Trade, Mr Simon Crean, and European Trade
Commissioner, Baroness Catherine Ashton, jointly witnessed the initialling of a
draft text amending the 1998 Mutual Recognition Agreement (MRA) on
Conformity Assessment Certificates and Markings between Australia and the
European Community, and issued a media release. An extract from that joint release
follows:

The MRA facilitates trade by allowing conformity assessment (testing, inspection
and certification) of products traded between Europe and Australia to be undertaken
in the exporting country, rather than on arrival in the importing country. It applies to
a wide range of sectors, ranging from medical devices to low voltage electrical
equipment and telecommunications terminal equipment (mobile phones, fax
machines, etc). The new text has adapted the original agreement signed in 1998 to
the evolving legal and economic context. The agreement covers goods worth around
EUR 8 billion in annual bilateral trade.

Bilateral Economic Cooperation - Japan
On 27 October 2009, the Minister for Trade, Mr Simon Crean, and Japanese
Minister for Economy, Trade and Industry, Mr Masayuki Naoshima, issued a joint
statement following the first Japan and Australia Trade and Economic Ministerial
Dialogue to discuss trade and economic policy issues. An extract from that joint
statement follows:

The two Ministers reaffirmed their commitment to working towards a comprehensive
and mutually-beneficial Free Trade Agreement / Economic Partnership Agreement
as a key part of the strong bilateral relationship. They expressed their intention to
work creatively and constructively with a view to making further progress.

The two Ministers noted the call by G20 Leaders in Pittsburgh to conclude
negotiations in the WTO Doha Round in 2010 and reaffirmed the need for active and
high-level political engagement in the negotiations as soon as possible.

The two Ministers emphasised the need for rapid completion of a comprehensive,
fair and effective single legal framework in which all major countries can participate
and called for agreement on ambitious targets for all major countries, in climate
change negotiations in Copenhagen in December.

Bilateral Economic Cooperation - New Zealand
On 20 August 2009, the Prime Minister, Mr Kevin Rudd, and New Zealand Prime
Minister, Mr John Key, issued a joint Statement of Intent on a Single Economic
Market Outcomes Framework. An extract from that joint statement follows:
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We, the Prime Ministers of Australia and New Zealand, signalled last March that we
are committed to accelerating regulatory harmonisation and alignment in order to
stimulate business and create jobs. To that end, we have agreed on a framework of
principles and a range of shared medium term practical outcomes for developing
cross border economic initiatives.

The outcomes framework supports an aspirational Single Economic Market (SEM)
agenda, and will in the short-term drive pragmatic initiatives and set clear timelines
for the work programme. A key element within the framework is a deliberate move
from consideration purely of national benefits in policy development, to
consideration of the net trans-Tasman benefit. The outcomes we seek to achieve
complement and build on the extensive work already underway under the SEM.
They will accelerate and deepen trans-Tasman regulatory integration as part of a
broader SEM.

The outcomes framework articulates the goals we seek to achieve in specific areas
while keeping open the range of options for achieving these outcomes. These options
need not necessarily involve harmonisation of law or the creation of joint institutions
but may take other pragmatic approaches.

We have already identified a range of shared outcomes in the areas of insolvency
law, financial reporting policy, financial services policy, competition policy,
business reporting, corporations law, personal property securities law, intellectual
property law, and consumer policy.

This outcomes framework represents the next phase in a substantive and long term
commitment by our two countries to remove the barriers that stand in the way of our
aspiration of an SEM.

Bilateral Economic Cooperation - United States
On 16 October 2009, the Minister for Trade, Mr Simon Crean issued a media
release concerning the Australia-United States Ministerial Trade Talks
(AUSMINTT). An extract from Mr Crean's release follows:

The Minister for Trade, Simon Crean, met today with the United States Trade
Representative, Ambassador Ron Kirk, in Washington DC for annual trade and
economic talks.

Today's Australia-United States Ministerial Trade Talks (AUSMINTT) were the first
held with Ambassador Kirk and the Obama Administration. The annual talks reflect
the strong trade and economic relationship between our two countries. In 2008, two-
way trade in goods and services was $55 billion and two-way investment was $813
billion.

AUSMINTT provides the opportunity to discuss a broad range of bilateral, regional
and global trade and economic issues that impact on Australia and US interests. The
breadth and depth of the bilateral relationship allows our two countries to work
closely together regionally, such as in APEC which the US will host in 2011, and
multilaterally in the WTO, the G20 and in other fora.

Minister Crean and Ambassador Kirk agreed there was great potential to build on the
Australia-US Free Trade Agreement to open up new commercial opportunities.
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"With the services sector contributing more than 70 per cent of growth and 20-30
per cent of exports in our respective economies, we are working with the United
States on continuing to expand access for high quality professional service providers
Australia has to offer the US market," Mr Crean said.

Free Trade Agreements - ASEAN and New Zealand
On 16 March 2009, the Minister for Trade, Mr Simon Crean, tabled in the House of

Representatives, the Agreement establishing the ASEAN-Australia-New Zealand

Free Trade Area (AANZFTA) and its accompanying national interest analysis, and

delivered an associated statement to the House. An extract from Mr Crean's

statement follows:

The FTA represents the culmination of diplomatic initiatives and efforts dating back
to the Hawke-Keating Labor governments in the early 1990s to strengthen economic
ties with ASEAN. The AANZFTA negotiations originated at a conference in
Melbourne in November 1993, to explore the prospects for a link between the
ASEAN Free Trade Area (AFTA) and the Australia-New Zealand Closer Economic
Relations (CER) Trade Agreement. That original suggestion for AANZFTA came
four years after the first formal meeting of the Asia-Pacific Economic Cooperation.

AANZFTA will provide a strong platform and legal framework for our economic
engagement with the region for years to come.

This is the largest free trade agreement Australia has ever signed and will reduce or
eliminate tariffs across a region that is home to 600 million people and a region with
a combined GDP of A$3.2 trillion. It will bind current low tariffs and over time
eliminate tariffs on between 90 and 100 per cent of tariff lines, covering 96 per cent
of Australian exports to the region.

Australia's trade with ASEAN, as a bloc, exceeds our trade with Japan, China or the
United States.

AANZFTA is the most comprehensive FTA that ASEAN has concluded. It is more
comprehensive and deeper than ASEAN's other FTAs with China, Japan and Korea.

On 16 September 2009, the Minister for Home Affairs, Mr Brendan O'Connor,

delivered a second reading speech to Parliament regarding a relevant bill for the

implementation of AANZFTA. An extract from Mr O'Connor's speech follows:

The free trade agreement was signed on 27 February 2009 by the Minister for Trade,
the Hon. Simon Crean MP, and representatives of the 11 other parties to the
agreement, namely New Zealand and the ASEAN member states of Brunei
Darussalam, Burma, Cambodia, Indonesia, Laos, Malaysia, the Philippines,
Singapore, Thailand and Vietnam.

The free trade agreement is a comprehensive agreement that will provide Australian
exporters and investors with improved export market access, certainty and
transparency in ASEAN markets.

This is the largest free trade agreement Australia has concluded. ASEAN member
states and New Zealand together account for 20 per cent of Australia's total trade in
goods and services, which were worth $112 billion in 2008.
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Australia will eliminate, over time, all tariffs on imports from the parties to the
agreement.

In order to implement the agreement, two acts require amendment-the Customs Act
1901 and the Customs Tariff Act 1995.

The Customs Amendment (ASEAN-Australia-New Zealand Free Trade Agreement
Implementation) Bill 2009 contains proposed amendments to the Customs Act 1901.
These amendments give effect to Australia's obligations under chapter 3 of the free
trade agreement dealing with rules of origin.

A complementary bill, the Customs Tariff Amendment (ASEAN-Australia-New
Zealand Free Trade Agreement) Bill 2009, will amend the Customs Tariff Act 1995
to set out Australia's schedule of tariff commitments.

On 25 October 2009, the Prime Minister, Mr Kevin Rudd, and the Minister for
Trade, Mr Simon Crean, issued a joint media release concerning the entry into force
of AANZFTA. An extract from that joint release follows:

The largest Free Trade Agreement Australia has ever concluded will come into force
on 1 January 2010, following discussion between ASEAN leaders today.

The Agreement will cover a massive 20% of Australia's two-way trade, worth $112
billion.

The deal will eliminate tariffs on 96 per cent of our current exports to ASEAN
nations by 2020.

Currently, only 67 per cent of our exports to the region are tariff-free.

This will be the most comprehensive Free Trade Agreement to enter into force for
ASEAN, covering a range of areas including:

Goods, Services, Investment, Intellectual property and E-commerce.

Free Trade Agreements - Chile

On 10 February 2009, the Minister for Trade, Mr Simon Crean, issued a media
release concerning the forthcoming entry into force of the Australia-Chile Free
Trade Agreement. An extract from Mr Crean's release follows:

The Australia-Chile Free Trade Agreement will come into force on 6 March, 2009.

It is the most comprehensive outcome on goods in any FTA that Australia has
negotiated with another agricultural producing country since the Closer Economic
Relations agreement with New Zealand signed by the Labor Government in 1983.

The Agreement eliminates immediately Chile's tariffs on almost 92 per cent of tariff
lines covering 97 per cent of goods currently traded. This includes Australian coal,
meat, wine and key dairy exports and all other industrial goods of interest to
Australia. Tariffs on all existing merchandise trade will be eliminated by 2015.
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As Australia is one of the largest sources of foreign direct investment in Chile, it is
notable that the Agreement includes access to and strong protections for Australian
investment in Chile, including a right for investors to protect their investments
directly through investor-state dispute settlement," Mr Crean said.

Reflecting the Government's increasing focus on helping services suppliers, the
Agreement includes commitments by Chile to maintain an open and non-
discriminatory market for Australian services, including in important sectors for
Australia such as education, professional services, mining, engineering, management
consulting and financial services.

Free Trade Agreements - China

On 7 May 2009, the Minister for Trade, Mr Simon Crean, delivered a speech at the
fifteenth Anniversary Dinner of the Australian Chamber of Commerce in Shanghai.
An extract from Mr Crean's speech follows:

Australia is in the midst of negotiations of a Free Trade Agreement with China.

I have often said we need the Chinese to show flexibility on market access for
Australian agricultural goods and for Australian investment into China which must
be part of the FTA. Investment is a two-way street. But we are not waiting for the
Free Trade Agreement to be completed, we are also pursuing a second track of
commercial links at the business-to-business and government-to-business level.

On 20 October 2009, the Minister for Trade, Mr Simon Crean, responded to a
Parliamentary question on notice about the Australia-China Free Trade Agreement
negotiations. An extract from Mr Crean's response follows:

(a) The last round of negotiations for an Australia-China free trade agreement
(FTA) was held on 1 to 5 December 2008. The round continued discussion
of respective sensitivities to tariff liberalisation and requests for services and
investment liberalisation. Progress was made on the text of many of the
FTA's chapters.

(b) Ministerial and officials-level discussions have been continuing, but the next
formal round of negotiations has not been scheduled, as yet. Most recently,
informal discussions led by chief negotiators were held in Beijing on 7-8
September 2009.

On 30 October 2009, the Prime Minister, Mr Kevin Rudd, issued a media
release containing an Australia-China joint statement which was made during the
visit to Australia by Vice Premier Li Keqiang of the State Council of the People's
Republic of China. An extract from Mr Rudd's release follows:

Recognising that the combined GDP of our two economies is greater than US$5
trillion, the two sides agreed that China and Australia enjoy strong economic
complementarity, and it serves the common interests of both sides to advance
economic, trade and investment cooperation on the basis of reciprocity and mutual
benefit. Australia is a long-term stable supplier of mineral and energy resources to
China. China is a competitive supplier of goods to Australia. The two sides will
continue to conduct mutually beneficial trade in accordance with market principles.
The two sides reaffirmed their commitment to open trade and investment policies,
opposition to protectionism in all forms and support for the early conclusion of the
WTO Doha Round. The two sides believe that the conclusion of a comprehensive,
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high quality, balanced and mutually beneficial bilateral free trade agreement through
negotiations serves the long-term interests of both China and Australia. Given that it
has been four years since negotiations started, both sides agreed to work together in
a positive and a practical spirit to conclude negotiations and reflected their
determination to conclude negotiations as rapidly as possible. The Australian side
stated in clear terms that it welcomes investment from China, as China welcomes
investment from Australia. Australia sees China's increased investment interest as a
positive development that will further consolidate the Australia-China economic
relationship. China also sees great scope for increased Australian investment in
China. Both sides will adopt active measures to facilitate trade and investment
cooperation between enterprises of the two countries. Both sides welcomed recent
growth in two-way trade and investment.

Free Trade Agreements - Indonesia
On 19 February 2009, the Minister for Trade, Mr Simon Crean, issued a media
release concerning the eighth Australia-Indonesia Trade Ministers' Meeting. An
extract from Mr Crean's release follows:

The Minister for Trade Simon Crean and Indonesia's Minister for Trade, Dr Mari E
Pangestu, met today in Sydney for talks aimed at strengthening the bilateral trade
and investment relationship.

Both Ministers welcomed the final draft of the Joint Feasibility Study on an
Indonesia-Australia Free Trade Agreement. The study found that a comprehensive
FTA would build on the solid foundation of the ASEAN-Australia New Zealand
FTA and provide worthwhile gains for both countries.

"An FTA between Australia and Indonesia would be a major step forward in the
bilateral trade and economic relationship. Both governments must now consider the
study. I will discuss the next steps with my Ministerial colleagues, including
undertaking a process of further public consultation," Mr Crean said.

"The Australia-Indonesia trade relationship has not kept pace with the growing
strength of many other aspects of the bilateral relationship. A bilateral FTA could
help realise the significant untapped potential in our trade relationship."

On 19 February 2009, the Minister for Trade, Mr Simon Crean, issued a media
release on talks with Indonesia's Minister for Trade, Dr Mari Pangestu. An extract
from Mr Crean's release follows:

Both Ministers welcomed the final draft of the Joint Feasibility Study on an
Indonesia-Australia Free Trade Agreement.

"We agreed that an FTA which covers trade, investment and capacity building issues
would be the best way to build a new economic partnership between Indonesia and
Australia," Mr Crean said.

On 20 February 2009, the Minister for Trade, Mr Simon Crean, delivered a
speech to the 2009 Conference on 'Australia and Indonesia: Partners in a New Era'.
An extract from Mr Crean's speech follows:

One of the first tasks we set in the trade portfolio was to bring forward the feasibility
study into a potential Indonesia-Australia Free Trade Agreement. We've received the
study yesterday. And we're pleased to say it shows that a comprehensive free trade
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agreement would both complement the multilateral trading system and deliver
worthwhile gains to both economies.

More importantly, we agreed that an FTA which covers trade, investment and
capacity building issues would be the best way to build a new economic partnership
between Indonesia and Australia.

It's our shared view that a bilateral FTA could help realise the untapped potential in
our two-way trade relationship, now worth around $10 billion, but which is
underdone.

Free Trade Agreements - Japan

On 18 March 2009, the Minister for Foreign Affairs, Mr Stephen Smith, delivered

an address at the Australian National University on the Australia-Japan relationship.

An extract from Mr Smith's address follows:

The fact that we're negotiating a bilateral FTA is, in itself, symbolic of the depth of
Australia's engagement with Japan: it is the first FTA negotiation Japan has entered
into with a major developed country.

We should recommit our two countries to completing a high-quality FTA and to do
so within a reasonable timeframe, both for the economic advantages that it would
bring to each of our countries, and for the signal it will send to the rest of the world
in these difficult economic times.

There are, of course, sensitivities that need to be carefully addressed, but there is
abundant scope to liberalise key areas.

The services sector in particular is one whose potential is largely untapped.

Services make up over 75 per cent of the economies of both countries. But financial
services, and services generally, are greatly under-represented in our trade. In 2007-
08, services accounted for only 8.3 per cent of our total trade with Japan.

Concluding the FTA is a big task, but it's one that neither Crawford nor Nishi would
have shirked.

On 27 October 2009, the Minister for Trade, Mr Simon Crean, delivered an

address to the Australia New Zealand Chamber of Commerce in Tokyo, Japan,

concerning Australia's trade relationship with Japan. An extract from Mr Crean's

speech follows:

What's needed, of course, is to try and conclude this elusive [Australia-Japan
Economic Partnership Agreement] (EPA) with Japan. That has proven difficult
because of agriculture. And the truth of it is that, in terms of what Japan has put on
the table, it effectively excludes any access for our agricultural produce. We've made
the point that we can't settle on that basis, we need a comprehensive agreement.

We have to make some hard decisions ourselves in terms of our manufacturing
sector, not the least of which is the auto sector, and that is going to be a hard debate
within our economy. But it's a debate we should be prepared to have because it's in

the interests of both countries if we can get the comprehensiveness of this agreement
together and tackle the really important areas of opportunity within the services.

... Investment in many ways is the new form of trade. Because no longer is trade just
about moving goods.. .They [the Japanese] understand the importance of investment.
We've got to convince them about the two-way street dimension of investment...So,
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we've been making a very strong pitch, we're arguing very strongly that within the
FTA, the EPA there has to be a strong services and investment focus.

Free Trade Agreements - Malaysia
On 4 August 2009, the Minister for Trade, Mr Simon Crean, issued a media release
concerning boosting trade links with Malaysia. An extract from Mr Crean's release
follows:

"There is a great opportunity for our bilateral FTA with Malaysia to build on the
platform laid out by the historic AANZFTA agreement," Mr Crean said.

"In particular, there are opportunities for greater cooperation in the automotive
sector, logistics, construction technology, urban design as well as Islamic finance.

Malaysia is our third largest trading partner in ASEAN with two-way trade worth
more than $15.5 billion last year, but we can strengthen and deepen the commercial
relationship".

MAFTA negotiations will begin in mid-August when officials meet in Kuala
Lumpur. These talks were put on hold during the AANZFTA negotiations.

Free Trade Agreements - Pacific Agreement on Closer Economic
Relations Plus (PACER Plus)

On 18 August 2009, the Minister for Trade, Mr Simon Crean, delivered a statement
to Parliament on the decision by Pacific Forum Islands Leaders to commence
PACER Plus negotiations. An extract from Mr Crean's speech follows:

This decision is not only an important commitment to the future prosperity of our
immediate region, but an important building block to further economic integration
within and capacity building for the region.

I have talked in this place and elsewhere often of the twin pillars approach to trade
reform-reform at the border and structural reform behind the border. I do that
because there is no point simply opening up markets if countries are not competitive
enough or productive enough to take advantage of the consequent liberalisation.

The reason is that in the case of developing countries it is complicated by the fact
that they do not always have the capacity to undertake the structural reforms.
Capacity building is essential. That is what is recognised in PACER Plus. It is
putting the substance into the 'Plus' through aid for trade that responds to the needs
identified by Pacific island nations. It could be country specific or it could be
common to the region.

Quite frankly, from the point of view of trade, Australia is not primarily pursuing the
PACER Plus agreement from the perspective of commercial benefit. Australia's
primary objective with PACER Plus is a more sustainable and prosperous Pacific -
an aspiration that I am sure we all share. To not address these aspects of capacity
building could easily result in not only underperformance or stagnation but failed
states. This objective is born out of all of the evidence that demonstrates that
prosperity can be secured by countries engaging effectively with trade.

Another issue going to capacity is the negotiating capacity constraints faced by
forum island countries. To overcome this we have committed to providing forum
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island countries with appropriate negotiating and technical capacity building and
support. This will enable forum island countries to fully participate in the
negotiations and, ultimately, to reap the benefits of the new opportunities this
agreement has the potential to deliver.

Australia and New Zealand have also committed to providing $500,000 each a year
for three years to help fund the Office of the Chief Trade Adviser (OCTA). This will
be based in Vanuatu and it will be there to provide independent support and advice
to forum island countries over the course of the negotiations. Not only is its
independence guaranteed but the office can also seek additional funding from other
donors and, indeed, is encouraged to do so.

The Rudd Government in Australia and the Key Government in New Zealand have

not pushed for the activation of the relevant provisions of PACER, which is a
separate issue to PACER Plus- and I will explain that in a minute. But we did not
push to activate the initiatives under PACER, which we were entitled to do because
they had commenced with the EU. We chose not to go down that path even before
the problems with Fiji.

I should highlight that, when I am talking about PACER Plus, I am referring to the
forum's consideration of a new regional trade and economic integration agreement.
This is completely separate from the PACER agreement. I recognise that the similar
names - PACER and PACER Plus - have the potential to be confusing. But what is
disingenuous in that confusion is the attempt by some to find a legal link between
the two for the purposes of the Fiji issue, a country, I might say, which is
increasingly showing little respect for the law.

The unanimous recommendation of trade ministers and the decision of the Pacific
Islands Leaders' is to commence negotiations. It is not a commitment to conclude
negotiations. Conclusion of the negotiations will be a product of the success of those
negotiations.

On 23 October 2009, the Minister for Trade, Mr Simon Crean, and the

Parliamentary Secretary for Trade, Mr Anthony Byrne, issued a joint media release

on PACER Plus. An extract from that joint release follows:

The first Ministerial negotiations for a new Pacific economic integration and trade
agreement will be held today and tomorrow.

Ministers from Pacific Island Forum countries will be joining Minister for Trade,
Simon Crean and Parliamentary Secretary for Trade, Anthony Byrne in Brisbane.

"We want to build economic resilience in the Pacific region," said Mr Crean, who
will chair the meeting.

"I am convinced that the negotiation of this new agreement - underpinned by trade

capacity building and development assistance - will help create jobs, enhance
private sector growth, raise standards of living and boost the long-term economic
prospects of Forum Island countries."

Pacific Island Forum Leaders agreed in Cairns in August to launch the PACER Plus
negotiations.
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As part of a wider assistance package, Australia is providing A$1.5 million over
three years toward establishing the Office of the Chief Trade Adviser, which will be
providing independent support and advice to Forum Island Countries during the
negotiations.

Free Trade Agreements - Republic of Korea
On 5 March 2009, the Prime Minister, Mr Kevin Rudd, and the President of the
Republic of Korea, Mr Lee Myung-bak, held a joint press conference at Parliament
House. An extract from that press conference follows:

.. would like to announce today that Australia and the Republic of Korea have
agreed to commence formal negotiations on a free trade agreement between our two
countries and our two economies.

This is a significant day. Korea and Australia are major trading partners with each
other. From Australia's point of view, Korea is our fourth largest export market in
the world. And our two ministers, our trade ministers will commence these
negotiations in May.

We take what is already a very good economic relationship between the two of us,
and we intend to make it even closer, even bigger, even better. And I thank the
President for agreeing to a suggestion I put to him when I visited the Blue House in
Seoul only last year.

On 5 March 2009, the Minister for Trade, Mr Simon Crean, issued a media
release concerning the launch of FTA negotiations with the Republic of Korea. An
extract from Mr Crean's release follows:

Mr Crean said that Korea had negotiated or was negotiating FTAs with the United
States, the European Union, Canada, ASEAN, New Zealand, Chile and others.

"Some of the concessions gained by other countries are a threat to Australian
exporters to Korea," he said. "So it's crucial for Australia to push ahead quickly with
negotiations".

Mr Crean added that the FTA could also strengthen services and investment links
between the two countries.

On 10 March 2009, the Minister for Trade, Mr Simon Crean, delivered a
statement to the House of Representatives regarding FTA negotiations with the
Republic of Korea. An extract from Mr Crean's statement follows:

It is my pleasure to announce to the House that the Government has decided to
launch negotiations on a bilateral free trade agreement (FTA) with the Republic of
Korea.

Closer economic integration with Korea, the only one of our top four export markets
with which Australia has not yet commenced or concluded FTA negotiations,
promises to deliver further gains for Australian exporters, investors, consumers and
the economy as a whole.

An FTA will enable Australia to protect and enhance the position of Australian
business in this market, particularly in the face of trade preferences that Korea is
gradually extending to our major competitors. This sentiment was a common feature
of the submissions received by the Government to date.
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An FTA will help protect Australia's competitive advantages in this important
market. It has particular importance for Australian resources and agricultural
producers, including the beef industry. We will also seek to improve opportunities
for services exporters, including the financial, education and legal sectors. The
agreement would also seek to enhance the position of Australian investors in the
Korean market.

An FTA also provides a means to strengthen institutional arrangements in each
country and provide a strong base for building flexible and productive commercial
relationships, supportive of further trade and investment.

On 18 May 2009, the Minister for Trade, Mr Simon Crean, issued a media
release concerning the launch of the first round of FTA negotiations with the
Republic of Korea. An extract from Mr Crean's release follows:

"I am delighted that Australia and South Korea have reached the point of
commencing FTA negotiations. A bilateral FTA is a natural step in the evolution of
our commercial relationship. It reflects the high degree of complementarity between
our economies and the shared commitment of the Governments of Australia and
South Korea to liberalised trade and investment, even in times of global economic
difficulty", Mr Crean said.

"Australia will pursue a comprehensive and commercially meaningful FTA with
South Korea - one that allows us to expand the traditional elements of what is
already a very substantial commercial relationship, but also opens up new
opportunities, particularly in services and investment."

Free Trade Agreements - Trans-Pacific Partnership Agreement (TPP)
On 14 November 2009, the Minister for Trade, Mr Simon Crean, issued a media
release regarding the commencement of TPP negotiations. An extract from Mr
Crean's statement follows:

Minister for Trade Simon Crean has welcomed the comments from President Obama
and United States Trade Representative, Ron Kirk, that the US will participate in the
Trans-Pacific Partnership Agreement (TPP).

The announcement by the US will enable the TPP negotiation - comprising
Australia, Brunei, Chile, New Zealand, Peru, Singapore, the US and Vietnam - to
move forward.

Australia will host the first negotiating round of the TPP early next year.

"The eight participating countries all have quality FTAs themselves. The grouping
will define what it is we need for a modern 21st century trade agreement. The
intention is that the agreement will expand to include other countries willing to sign
up to the same principles," Mr Crean said.

"The negotiation will be conducted in a way that supports both our APEC objectives
and the multilateral system of the WTO. It is not a replacement for concluding the
Doha Round, but a complement to it."

The agreement will also be geared to addressing the needs of business and promoting
development and sustainability.

Behind the border regulatory barriers will be a priority. We will look for new
approaches in areas like services and the promotion of trade and investment. This
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will include new technologies and emerging economic sectors such as green
technology and the digital economy.

World Trade Organization - Multilateral Trade Negotiations - Doha
Round

On 5 August 2009, the Minister for Trade, Mr Simon Crean, delivered a speech to
the Sydney Institute on trade liberalisation and protectionism. An extract from Mr
Crean's speech follows:

... But there will always be the threat of protectionism and that is why concluding the
Doha Round is so important.

Concluding Doha is essential for two reasons. One, it's an economic stimulus, two, a
strengthened rules based system is the best insurance against protectionism.

I am pleased there is new political momentum for the conclusion of Doha.

It commenced in June in Bali with a meeting I chaired of the Cairns Group of
agricultural exporting nations, followed up by a meeting I chaired at the OECD in
Paris. This was reinforced by a strong commitment by the APEC trade ministers
meeting last month in Singapore. Early next month, India is hosting a meeting of
trade ministers in New Delhi in preparation for the meeting of G20 leaders in
Pittsburgh in late September.

APEC leaders will discuss Doha later in the year when they meet. Our hope is that
the renewed political momentum and the realisation we are now in the end game will
enable conclusion in 2010 as called for out of the recent G8+ meetings in L'Aquila.
We must ensure those clear messages at the political level are acted on in Geneva.

On 9 September 2009, the Minister for Trade, Mr Simon Crean, delivered a
statement to the House of Representatives regarding the progress of the Doha

Round. An extract from Mr Crean's statement follows:

For the last 18 months this Government has done everything possible to reactivate
the Doha Round, to find a way through the obstacles, to work with key players, to
find solutions.

We got very close to concluding the Round in July last year - we solved around
80% of the major issues.

Last year India and the US were seen as the major players holding-up a Doha
outcome. Since then, Australia has been at the forefront of drawing these countries
back into the negotiations - culminating in the outcomes in India last week. Progress
since July last year has been difficult. The timing of the appointment of the new US
Trade Representative and Indian elections have hampered efforts at quick resolution
of engagement and quick resolution of outstanding issues. We took the first decisive
road back to engagement at the Cairns Group meeting which I convened early in
June in Bali, a meeting that is now widely acknowledged as having provided a new
boost of political momentum to the Doha Round.

Australia has taken the-view that transparency of trade policy development is not just
about exposing protectionism - it's also about greater transparency and
understanding of the benefits of trade. Put simply, we need to highlight why trade is
good.
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As part of my recent intervention at the OECD Ministerial meeting in Paris in June
this year, I urged further analysis be undertaken by the OECD on the significance of
trade as a stimulus domestically and globally. How expanded trade brings benefits to
an economy. How we quantify that.

In the same way that the Australian Government recently released a study into the
impact for Australia of trade liberalization over the past 20 years.

What the Australian study showed was that trade liberalisation, along with the
structural reforms in the 1980s, and intensified focus on Asia, had been significant
factors along with the fiscal stimulus, in cushioning Australia from the Global
Financial Crises.

On 2 December 2009, the Minister for Trade, Mr Simon Crean, addressed the
media at the conclusion of the seventh WTO Ministerial Conference in Geneva. An
extract from Mr Crean's address follows:

The last six months has seen, I think, important progress going forward in terms of
the Round. It is progress that has come about because we have had a number of
informal Ministerial engagements. Those Ministerial engagements have created
important new flexibilities in advancing the Round, most notably the recognition of
bilaterals and plurilateral processes within the multilateral framework for resolving
outstanding issues.

Doha of course wasn't the only issue that was to be discussed at this conference.
There were many other aspects - the question of the contribution of the WTO to
global recovery. Of course, the most significant contribution that we can make
through the WTO in the immediate sense is concluding the Round, because
historically each time there's been a Round concluded, the multiplier effect of trade
to a nation's GDP and its economic growth is widened, it magnifies. So in other
words, trade is an economic stimulus, trade is a stimulus that doesn't hit domestic
budgets.

The final thing that we'd like to see is opportunities open for stronger investment
flows within the region, because investment is the new form of trade. Trade isn't just
about moving goods. It's about moving services, but it's also about investment
moving into countries. Why? Because it gets closer to bigger markets, or it's part of
a global supply chain. So it's in Australia's interests as a country built on foreign
direct investment that we be more proactive in looking at opportunities for foreign
direct investment out of the country. Again that requires barriers to entry to be
tackled. So we see the WTO as being the framework of a rules-based system that
starts opening these doors, but we see a lot of unfinished business going forward in
terms of the regional architecture.

World Trade Organization - Multilateral Trade Negotiations - Doha
Round - Agricultural Export Subsidies and Protectionism

On 27 January 2009, the Minister for Trade, Mr Simon Crean, issued a media
release expressing disappointment with the European Commission's decision to re-
introduce dairy export subsidies. An extract from Mr Crean's release follows:

With the deepening global financial crisis, it is crucial there is an internationally co-
ordinated approach to dealing with the worldwide downturn.
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Mr Crean will also conduct a series of bilateral meetings, including a dialogue with
the European Commission's Trade Commissioner Catherine Ashton.

The Australian Government has already expressed its disappointment with the recent
decision by the European Commission to re-introduce dairy export subsidies.

"This decision sends the wrong message at a crucial time," Mr Crean said. "Now
more than ever we need to keep trade flows open and get the benefit of the multiplier
effect of world trade. "Resorting to protectionism will not save jobs. "The economic
crisis is global and requires a global solution," Mr Crean said.

In Davos, Mr Crean will also participate in a series of key discussions as part of the
World Economic Forum aimed at finding ways to revive global economic growth
and to fight protectionism.

On 23 May 2009, the Minister for Trade, Mr Simon Crean, and the Minister for
Agriculture, Fisheries and Forestry, Mr Tony Burke, issued a joint media release
protesting the decision by the United States to re-introduce dairy export subsidies.
An extract from that joint release follows:

The US Government's plans to reintroduce dairy export subsidies are protectionist
and could lead to other countries blocking free trade, the Rudd Government said
today. Minister for Trade Simon Crean and Minister for Agriculture, Fisheries and
Forestry Tony Burke made the comments after an announcement yesterday by US
Secretary for Agriculture Tom Vilsack.

As a significant exporter of dairy, Australia views this action as a serious backward
step. The decision comes as dairy farmers around the world are struggling with the
global recession and lower milk prices. This move flies in the face of the
commitments made by G20 Leaders not to impose protectionist measures.

In taking this step, the US sends a negative signal to countries around the globe that
are tempted to introduce their own protectionist measures. The US announcement
follows the recent reintroduction of dairy export subsidies by the EU.

Australia protested strongly at the time of the EU decision. We said that the move
would invite retaliatory action, and we urged the US not to follow suit. Now, both
the EU and US are using export subsidies and setting a poor example for the rest of
the world. We strongly reaffirm the need for the US and the EU to show better
leadership.

The US decision also highlights the importance of concluding the WTO's Doha
Round, which will see the complete elimination of export subsidies. Earlier this year
the Australian Government raised the issue directly with Secretary Vilsack and wrote
to him last month urging the Administration to resist this course of action.

Following the announcement yesterday, Australia has already registered its objection
at senior levels with the US administration, through our Embassy in Washington.
"We will seek urgent meetings between the US, Australia and other non-subsidising
dairy exporters to help minimise the impact on Australia's export markets for dairy
products."

Minister for Trade Simon Crean said he had also spoken to New Zealand Trade
Minister Groser this morning. "We will be taking this issue up as a matter of priority
with other ministers at the Cairns Group meeting in Bali in early June," he said.
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Minister for Agriculture, Fisheries and Forestry Tony Burke said Australian dairy
farmers had every right to be fed up and were already dealing with global pressures.
"This is another kick in the guts for our dairy farmers, following the recent EU
decision as well," he said.

On 22 November 2009, the Minister for Trade, Mr Simon Crean, and the
Minister for Agriculture, Fisheries and Forestry, Mr Tony Burke, issued a joint

media release welcoming the decision by the European Commission to end the use
of dairy export subsidies. An extract from that joint release follows:

The ministers said the decision was good news . and another sign that
protectionist measures were being wound back.

Mr Crean and Mr Burke urged the United States to do the same as the Europeans
and put an end to dairy export subsidies.

"Given that the US introduced dairy export subsidies in response to the EU
introduction of subsidies, the US has no excuse to continue with this program," Mr
Crean said.

"The EU decision is good news for Australian dairy producers but the next step is for
the United States to also end dairy export subsidies," Mr Burke said.

The EU introduced dairy export subsidies in January this year and this was followed
by the United States which in May introduced dairy export subsidies. The US Dairy
Export Incentive Program remains in place.

The EU decision comes after a rise in world dairy prices and sustained and strong
advocacy by Mr Crean, Mr Burke and other Australian Government Ministers
against these harmful subsidies.

The elimination of export subsidies for all time will be one of the key outcomes from
a completed Doha Round, making it impossible for WTO members like the US and
EU to reintroduce these kind of trade distortionary measures.

World Trade Organization - Multilateral Trade Negotiations - Doha
Round - Cairns Group

On 5 June 2009, the Minister for Trade, Mr Simon Crean, briefed the media ahead

of the thirty-third Cairns Group Ministerial Meeting in Bali, Indonesia. An extract

from Mr Crean's briefing follows:

... It's an important meeting because it will be the first opportunity at an informal
level to discuss with the new US trade representative and the new Indian Commerce
and Trade Minister how we can progress the objective that all counties' leaderships
have given us to conclude the Doha Round.

It's obviously important to conclude the Doha round. It's been elevated as one of the
key planks of the G20 mandate, if you like, to deal with the global financial crisis.

Two important reasons. One is that trade is a stimulus, and if we're to generate
stronger economic development, trade has to be part of the equation, and liberalising
markets is a key component in achieving that.

Secondly, of course, is that the new disciplines in a rules-based system are going to
be a much more effective constraint on any of the moves to protectionism.
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The Cairns Group has been actively pursuing liberalisation and greater ambition on
agricultural market reform. Australia has been in the chair for many years and it has
been a key contributor to urging progress in the Doha Round.

This will be the first of a number of opportunities that present themselves going
forward, in which we can engage the political will which in my view is essential to
conclude the Doha Round.

On 9 September 2009, the Minister for Trade, Mr Simon Crean, delivered a
statement to the House of Representatives regarding the Cairns Group and the Doha
Round. An extract from Mr Crean's statement follows:

... .The Cairns Group occupies a unique position in the WTO negotiations, being the
only agricultural negotiating bloc that brings together developed and developing
countries. Despite this mix, it provides a united, strong voice in the WTO against
further agricultural trade distortion. Regardless of criticisms of the conduct of the
group in the past, no one can question the leadership of the Cairns Group over the
past 18 months. We convened the group regularly in the lead-up to and during the
July 2008 ministerial meeting.

The Cairns Group meeting in Bali this year is widely considered to have kick-started
the Doha negotiations. And most recently, in New Delhi, the Cairns Group statement
delivered strong impetus to the important outcomes from that meeting. I have heard
no calls from farming groups-the very people that benefit from our leadership of
the Cairns Group-to discontinue the grouping or to walk away from the Doha
agriculture package. The truth is that the Rudd government has no intention of
walking away from the Cairns Group-a grouping we initiated over 20 years ago, a
grouping that we have re-energised and a grouping which is helping Australia strive
for the best possible Doha outcome.

World Trade Organization -Trade and Development
On 22 June 2009, the Minister for Trade, Mr Simon Crean, and the Parliamentary
Secretary for International Development Assistance, Mr Bob McMullan, issued a
joint media release on Australia's increased support for trade in developing
countries. An extract from that joint release follows:

Australia will more than double assistance for trade to developing countries through
the World Trade Organization (WTO) the Minister for Trade, Simon Crean, and
Parliamentary Secretary for International Development Assistance, Bob McMullan,
announced today.

This year the Australian Government will provide the WTO $2.5 million for
development assistance activities, up from $1 million last year.

"The provision of this funding will help developing countries become active
participants in, and reap the full benefits from, the multilateral trading system and
the global economy," Mr McMullan said.

Open trade is an essential ingredient to both economic recovery and future global
prosperity. Therefore it is even more important during the global recession to ensure
a successful conclusion to the Doha Round and to support international trade.

On 12 November 2009, the Minister for Foreign Affairs, Mr Stephen Smith, and
the Minister for Trade, Mr Simon Crean, issued a joint media release on Australia's
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support for trade and development in APEC. An extract from that joint release

follows:

Australia will provide $4 million for aid-for-trade initiatives to assist developing
economies boost their participation in international trade.

Trade and economic growth remain the most effective means to address poverty and
developing APEC economies want to increase their engagement in trade
liberalisation efforts.

This Australian development assistance is designed to help developing economies
better engage with the multilateral trading system and regional trade initiatives.

$3 million will be provided to train officials in regional economies on WTO law and
will be provided through the Advisory Centre in WTO Law.

A further $1 million will be allocated from the AusAID APEC Public Sector
Linkages Program (PSLP) for development activities that support APEC's objectives
of trade liberalisation and facilitation.

On 30 November 2009, the Minister for Trade, Mr Simon Crean, released a

statement at the seventh WTO Ministerial Conference in Geneva. An extract from

Mr Crean's statement follows:

The Australian Government continues to support trade liberalisation unequivocally
and resist protectionism. And we are committed to helping developing countries gain
access to international economic opportunities.

But trade liberalisation on its own is not enough to drive economic development.
Developing countries require assistance to take full advantage of the benefits of trade
liberalisation.

Aid for Trade is about providing development assistance for the trade-related needs
of developing countries to enable better engagement in the multilateral trading
system and regional trade initiatives. Like all development assistance Aid for Trade
must be demand driven, carefully designed and co-ordinated to ensure the greatest
impact as set out in the Paris Declaration on Aid Effectiveness and the Accra Agenda
for Action.

Australia's Aid for Trade is built on two pillars:

1. Improving market access

The international trading system must be equitable and should allow
developing countries to pursue their interests in an informed manner.
Australia's priorities include:

Building the capacity of developing countries to negotiate effectively when
entering into international and regional trade agreements

Assisting developing countries to implement trade agreements and comply
with international standards around food and health safety

Helping developing countries to overcome the practical challenges of onerous
export procedures and red tape

Strengthening the institutional architecture so that the WTO and regional
organisations are able to support the priorities of developing countries.

328



Australian Practice in International Law 2009

2. Building competitive economies

There are substantial opportunities in regional and global markets. But
countries must be competitive enough and productive enough to take
advantage of these opportunities. Many developing countries need assistance
to realise the benefits of trade. Australia's priorities therefore include:

Investing in trade-related infrastructure - such as roads, ports, wharfs and
airports - to reduce the cost of doing business

Investing in human resource development through vocational and skills
training initiatives, and re-skilling and supporting workers to adjust to shifting
economic opportunities

Facilitating investment and private sector development by improving the
business, trade and regulatory environment

Ensuring trade contributes to positive development outcomes including
poverty reduction, environmental sustainability, gender equality and more
equitable development between rural and urban areas.

VII. International Environmental Law

Antarctic Treaty
On 7 April 2009, the Minister for Foreign Affairs, Mr Stephen Smith, and the
Minister for the Environment, Heritage and the Arts, Mr Peter Garrett, issued a joint
media release commemorating the fiftieth anniversary of the Antarctic Treaty
(adopted 1 December 1959). An extract from that joint release follows:

Ministers and officials from around the world have gathered in Washington, USA, at
a special event hosted by U.S. Secretary of State Hillary Clinton, to mark the 50 th

anniversary of the Antarctic Treaty.

Representing the Australian Government at the event, Environment Minister Peter
Garrett said Australia was also very pleased to announce that it will host the 2012
Antarctic Treaty Consultative Meeting (ATCM). This will be the 35th meeting of the
ATCM - the third time that the Treaty Parties will assemble in Australia.

Foreign Minister Stephen Smith said since its inception the Treaty has been
bolstered by associated agreements, including a Convention for the conservation of
marine living resources, and a Protocol which provides for the comprehensive
environmental protection of Antarctica, and a ban on mining.

"Australia is proud of the leading role it took in ensuring that Antarctica's
environmental values are properly protected, and we continue to regard Antarctic
environmental protection as one of our highest priorities," Mr Smith said.

On 1 December 2009, the Senior Legal Adviser at the Department of Foreign
Affairs and Trade, Ms Penny Richards, delivered a speech commemorating the
fiftieth anniversary of the Antarctic Treaty. An extract from the speech follows:

[The] Antarctic Treaty, a landmark document when it was first signed fifty years ago,
continues today to serve well as the vehicle for Australia's enduring national
interests in Antarctica: our sovereign claim; protection of the environment;
appropriate economic activity (such as tourism); and pursuit of scientific research.
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Australia intends to remain an influential and responsible player in Antarctic affairs.
We look forward to implementing the Treaty for at least the next fifty years.

Climate Change - China

On 15 April 2009, the Minister for Climate Change and Water, Senator Penny
Wong, addressed the Australia-China Climate Change Forum at the Australian
National University. An extract from Senator Wong's speech follows:

I welcome the effort that China is making to put policies in place to curb the growth
in its emissions.... I welcome in particular China's mitigation policies which focus
on transitioning to a lower carbon economy, promoting greater energy efficiency and
reducing emissions in the energy sector. Underpinning this is China's binding target
of reducing energy consumption per unit of GDP by 20 per cent on 2005 levels by
2010. It also has a renewable energy target of up to 10 per cent by 2010. Other
policies include promoting greater energy efficiency in China's top 1,000
enterprises, reducing energy use through more stringent National Building Codes for
Residential and Commercial Buildings, and establishing energy efficiency appliance
standards. China will also impose fuel economy standards for motor vehicles higher
than those of many other countries, including the US, and close inefficient industrial
facilities. These actions are commendable. They demonstrate a broad approach and
commitment by China to address its greenhouse gas emissions.

The Australian Government has also made commitments to a range of
complementary measures. The Government has increased Australia's renewable
energy target four-fold to 20% of electricity by 2020. And we are making a strong
commitment, domestically and internationally, to the development of low-carbon
technology. The Australian-led Global Carbon Capture and Storage Initiative will
drive the dissemination of CCS technology and know-how around the world - a
practical example of technology transfer in action. I am delighted to see that China
shares our interest on this technology. China participated in the London Preparatory
Meeting for the Global Carbon Capture and Storage Institute in November last year.
China will also be represented in the meeting of Foundation Members and other key
stakeholders which will take place here in Canberra on Thursday and Friday this
week (16-17 April). The Australian Government welcomes Chinese involvement in
the Institute.

On 14 October 2009, the Minister for Climate Change and Water, Senator
Penny Wong, delivered a speech at the Australian Chamber of Commerce
(AustCham) Beijing lunch at the China World Hotel, Beijing. An extract from
Senator Wong's speech follows:

Both our countries are at risk from unmitigated climate change. Our food
production, agriculture and water supplies are under threat. In fact, both our
countries are already seeing the impacts of climate change.

We face a common challenge in understanding how climate change will affect our
industries and our infrastructure, and what practices and technologies we can use to
help us. Australian and Chinese researchers are collaborating on climate change
science and on research into the impact of climate change on agriculture.

We understand the costs of climate change - to each of our nations, to our
economies, our way of life, and to future generations.
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The challenge for China, as for Australia, is to de-link economic growth and growth
in carbon emissions.

The sooner we act, the better placed our economies will be to benefit from new
emerging global markets and to benefit from the economic gains from improved
efficiency.

Climate Change - India

On 12 November 2009, the Prime Minster, Mr Kevin Rudd, and Indian Prime
Minister, Dr Manmohan Singh, issued a joint statement during Mr Rudd's visit to
India. An extract of that joint statement follows:

Energy, climate change and water cooperation

Energy security and climate change are serious challenges facing the international
community. The Prime Ministers reiterated that Australia and India believe that a
comprehensive outcome at the Copenhagen Conference, in accordance with the
principles and provisions of the UNFCCC and the Bali Action Plan, is critical to
meeting the challenge of climate change. Mr. Rudd noted India's plans to meet its
future energy requirements by exploring and developing all sources of energy,
including nuclear, renewable and non-conventional resources.

Both sides recognized the benefits of enhancing bilateral commercial exchanges of
renewable and non-renewable energy resources. The two Prime Ministers agreed that
energy security concerns are best met by reconciling the long-term interests of both
energy producing and energy consuming countries through a truly open and
competitive energy market. Both sides also expressed their willingness to join efforts
which promote a cooperative response to any global energy crisis, noting the
important role of open and transparent energy trade and investment markets.

The Prime Ministers agreed that meaningful progress in the areas of energy security
and climate change should be made through national, bilateral and multilateral
efforts in a manner that does not limit the possibilities of accelerated economic and
social development. The leaders agreed to work to address these global challenges.

Both leaders stressed the determination of Australia and India to work together to
achieve a comprehensive, fair and effective outcome at Copenhagen, with the
involvement of all countries in line with their common but differentiated
responsibilities and respective capabilities.

In developing a global response to climate change, the leaders agreed to engage
constructively with each other, and with other countries, including under the
UNFCCC and in other multilateral fora such as the East Asia Summit (EAS) and the
Asia-Pacific Partnership on Clean Development and Climate (APP).

Practical collaboration by Indian and Australian agencies is continuing to meet the
challenge of climate change, including under the Asia-Pacific Partnership on Clean
Development and Climate. The Australian Government will provide A$1 million
(4.315 crore rupees) to support a joint solar cooling and mini-grids project being
undertaken by India's The Energy and Resources Institute (TERI) and Australia's
Commonwealth Scientific and Industrial Research Organisation (CSIRO). The Prime
Ministers noted the positive contribution being made by the Global Carbon Capture
and Storage Institute (GCCSI). An International Advisory Panel, which includes a
TERI representative, will play a key role in guiding the work of the GCCSI.
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India and Australia are faced by the imperative of managing scarce water resources.
Dr Singh and Mr Rudd welcomed the signing of a Memorandum of Understanding
in the Field of Water Resource Management. Mr Rudd also announced Australia
would devote A$20 million in funding over five years under the Australian Centre
for International Agricultural Research for joint research in dry-land agriculture in
India.

Climate Change - Japan

On 18 March 2009, the Minister for Foreign Affairs, Mr Stephen Smith, delivered
the inaugural Crawford-Nishi Lecture on Australia-Japanese Relations. An extract
from Mr Smith's lecture follows:

Australia and Japan are committed to cooperating on climate change and reducing
greenhouse gas emissions, as Prime Ministers Rudd and Fukuda stated in June 2008.
Green technologies are an emerging area of cooperation. In June last year, the
Government announced that it would contribute funds from its Green Car Innovation
Fund to help Toyota build the new Camry hybrid in Victoria

Through the Asia-Pacific Partnership on Clean Development and Climate, Japan and
Australia are also collaborating on research into solar and biomass energy
generation, 'smart grids' and coal bed methane gas.

Climate Change - United Nations - Copenhagen Climate Change
Conference

On 17 December 2009, the Prime Minister, Mr Kevin Rudd, and the Minister for
Climate Change and Water, Senator Penny Wong, held a joint press conference at
the UN Conference on Climate Change in Copenhagen, Denmark. An extract from
that joint conference follows:

At about one o'clock this morning in Copenhagen, after seventeen hours straight of
negotiation today, we agreed on a Copenhagen Accord on climate change.

This Copenhagen Accord is a significant global agreement on climate change action.
It is the first global agreement on climate change action between rich countries and
poor countries. This is the first time that both rich countries and poor countries have
agreed that we should keep our temperature increases within two degrees Celsius.
This is the first time that both rich countries and poor countries have both agreed on
actions to reduce greenhouse gas emissions. This is the first time that there is
agreement between rich countries and poor countries on international verification
mechanisms on actions taken.

And this is the first time that we have an agreement between rich countries and poor
countries on the finance necessary to support mitigation efforts, the adaptation
efforts of the most vulnerable countries in the world. Much more remains to be done.
Much more work is still to be done, and we'll be putting our shoulder to the wheel to
make sure that work is done. The next conference of the parties will be held in
Mexico...And there is much work to be done in taking this Copenhagen Accord
forward through to its conclusion in a final treaty arrangement.

...this is an important agreement on climate change action for Australia. Australia is
among the hottest and driest continents on earth, where the effects of climate change
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are felt earliest and hardest. Australia, therefore, has a fundamental national interest
in obtaining a global agreement on climate change action.

Climate Change - United Nations - Framework Convention on
Climate Change (UNFCCC)

In May 2009, Australia made a submission to the United Nations Framework
Convention on Climate Change outlining Australia's views on elements of the legal
architecture for a post-2012 climate change agreement. An extract from Australia's
submission follows:

This submission builds on a series of prior Australian submissions on legal
architecture. To recall, in these submissions, Australia has outlined two potential
legal models for a post-2012 outcome - a single new treaty under the Convention
unifying commitments of all Parties (model A) or an amended Kyoto Protocol and
new treaty under the Convention (model B). Under either model, Australia proposes
mitigation commitments and actions be registered in National Schedules.

This submission seeks to elaborate the operation of National Schedules in the
context of a single new instrument under the Convention (model A, attached).
Australia notes that National Schedules could operate with or build upon
architectural elements proposed by other Parties, such as low carbon development
strategies, registries and coordinating mechanisms. We note that in the Chair's
negotiating text these are presented as various options. In the attached text, Australia
has highlighted potential linkages between National Schedules and these proposals.

National schedules can provide a flexible, coherent and durable vehicle to underpin
mitigation commitments and actions for all Parties. The attached framework text
outlines key features and operation of National Schedules as follows:

* All Parties would establish a National Schedule. A national, long-term
emissions pathway as well as mitigation commitments and actions would
be registered in a National Schedule.

* National Schedules would be appended to the overarching instrument and
form an integral part of that instrument. Countries would put forward draft
national schedules as part of the negotiation process. This would provide
an opportunity for transparent assessment of the comparability of effort
and comment on the draft schedules.

* National Schedules would recognise the diverse national circumstances,
responsibilities and capabilities among Parties. A wide variety of
nationally appropriate mitigation commitments and actions by all Parties
could be registered in National Schedules.

* National Schedules would facilitate the ambitious mitigation efforts
demanded by the science now and in the future. As Parties' circumstances
and capabilities change, mitigation efforts could be enhanced to reflect
these developments. Parties could update schedules to enhance registered
commitments or actions.

* National Schedules provide an appropriate balance between flexibility and
certainty. Parties require certainty to implement a range of policies and
measures and flexibility to make changes to ensure ongoing effectiveness
of these policies and measures. Schedules may be periodically updated.

333



Australian Year Book ofInternational Law Vol 30

Registered actions could be modified or replaced, but the overall outcome
would be maintained or enhanced.

* National Schedules could have a close relationship with architectural
elements suggested by other Parties such as low carbon development
strategies, registries and coordinating mechanisms.

* Low-Emission Development Strategies could complement and elaborate
on the details of National Schedules. These Strategies could be an
overarching strategic document to identify the comprehensive mix of
nationally appropriate mitigation, low-carbon development and adaptation
priorities, consistent with broader country-led development goals.
Strategies could set out individual programs and activities designed to
implement commitments and/or actions reflected in National Schedules,
and could improve identification of support needs.

* Mitigation commitments or action supported with the assistance of a
coordinating mechanism or other avenues could be subsequently registered
in National Schedules.

Whaling - International Whale Conservation
On 18 February 2009, the Minister for the Environment, Heritage and the Arts, Mr

Peter Garrett, delivered a speech to the Lowy Institute in Sydney on the future of

international whale conservation. An extract from Mr Garrett's speech follows:

The Government has created a serious dialogue with Japan with the aim of
delivering real change in the coming months.

Our view is that by far the best approach is to make the IWC work effectively
because it is the only organisation the world has to protect and manage whales
collectively.

The role of science is paramount for reviving the IWC. The Government has
therefore also set out proposals for ending unilateral scientific whaling and bringing
scientific research under the auspices of a reformed Commission.

The Government has carefully examined its options to take international legal action
against Japan's so-called scientific whaling.

Whilst legal action remains an option, the Government's preference is for a
diplomatic solution because we believe that at present greater progress can be made
- and more quickly - through the IWC.

Late last year, we saw reports - never confirmed - that Japan was considering
reducing the number of whales it is targeting this summer.

But clearly, for Australia, a reduction - temporary or permanent - cannot constitute
such a resolution. It cannot, in itself, resolve the difference of view between
Australia and Japan. That can be achieved only when unilateral scientific whaling is
brought to an end.

In the context of the present discussions, we need to ensure that the moratorium on
commercial whaling is maintained, that any reforms are robust and that countries
could not opt-out and resume hunting whales a few years down the track.
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And while there are no formal proposals under consideration, Australia does not
view trying to legitimise scientific whaling or simply shifting the killing of whales
from one part of the world to another as solutions to the issues confronting the IWC
or as means to advance whale conservation.

On 15 June 2009, the Minister for the Environment, Heritage and the Arts, Mr
Peter Garrett, delivered an opening statement to the sixty-first Annual Meeting of
the International Whaling Commission. An extract from Mr Garrett's statement
follows:

Australia's position has been consistent throughout: we believe the Commission
should be modernised, we believe the moratorium remains essential for the recovery
of whale stocks and we urgently want to see progress toward an end to unilateral
scientific whaling.

For over 20 years, special permit whaling has been the most controversial and
divisive issue within the Commission. The Small Working Group has identified
research under special permit as one of three key issues to be addressed. Unless we
address the issue of special permit whaling, the Commission's credibility and its
ability to operate effectively in the future will be lost. To this end, Australia wants to
see practical outcomes in relation to addressing the problem of special permit
whaling. For Australia, whale conservation is an urgent task and we cannot commit
to a continuing negotiation process if it does not produce results.

In the interests of trying to find a way forward on this issue, Australia believes that
the Commission should look at this question in the context of the Commission's
overall scientific needs. Australia's proposal would reinforce that whale research
activities be underpinned by a genuine scientific research need, should adhere to
agreed, modem, best practice principles and should be brought under the authority
of the Commission.

Unless we address the issue of special permit whaling, the Commission's credibility
and its ability to operate effectively in the future will be lost. To this end, Australia
wants to see practical outcomes in relation to addressing the problem of special
permit whaling. For Australia, whale conservation is an urgent task and we cannot
commit to a continuing negotiation process if it does not produce results.

Australia believes it is reasonable to expect that any modern and effective
international organisation that directs research must do so based on best practice
scientific principles; this is a benchmark against which the institutional credibility of
the Commission will be judged in the future.

On 19 November 2009, the Minister for the Environment, Heritage and the Arts,
Mr Peter Garrett, issued a media release regarding the departure of the Japanese
whaling fleet. An extract from Mr Garrett's release follows:

Japan has the opportunity to swap harpoons for science this summer. The first joint
Australia and New Zealand research voyage under the SORP [Southern Ocean
Research Partnership] is expected to leave New Zealand early in the new year and
we would welcome Japan's involvement in this important initiative.
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Mr Garrett said since coming to office the Rudd Government had embarked on an
unprecedented diplomatic effort to bring an end to so-called 'scientific' whaling,
including through the appointment of a Special Envoy.

In addition to our diplomatic efforts Australia is progressing a series of
comprehensive reforms through the IWC to make it a conservation focused
organisation, not one that simply counts dead whales.

We are committed to continuing to work through the IWC reform process. However,
as I made clear at the last meeting of the IWC in Portugal, that commitment does not
amount to a blank cheque for open-ended negotiations. We must see a genuine
engagement from other nations.

We will continue to pull out all stops in our diplomatic and other efforts and we will
continue to build a robust program of non-lethal whale research open to the entire
international community.

However, we did deliver on our commitment to collect evidence for possible
international legal action and that option remains on the table.

Whaling - Protests in the Southern Ocean
On 7 December 2009, the Minister for Foreign Affairs, Mr Stephen Smith, the

Dutch Minister of Foreign Affairs, Mr Maxime Verhagen, and the New Zealand

Minister for Foreign Affairs, Mr Murray McCully, issued a joint media release

regarding responsible behaviour in the Southern Ocean. An extract from that joint

release follows:

The Governments of Australia, The Netherlands and New Zealand remain resolute in
our opposition to so-called 'scientific' whaling. We are deeply disappointed at the
recent departure of the Japanese whaling fleet for the Southern Ocean.

Over the past years we have strongly conveyed our opposition at ministerial as well
as at the diplomatic level, in bilateral meetings and in multilateral fora such as the
International Whaling Commission (IWC).

We are aware that the coming season's anticipated Japanese whaling activities in the
Southern Ocean are once again likely to attract protest, including through the
despatch of the Dutch-registered Sea Shepherd Conservation Society vessel, the
Steve Irwin, and the New Zealand-registered vessel, the Ady Gil.

Our governments respect the right of individuals and groups to protest peacefully,
including on the high seas. At the same time, we do not condone - indeed we
condemn - dangerous or violent activities, by any of the parties involved, be it
demonstrators or whalers. Our governments expect any unlawful activity to be dealt
with in accordance with relevant international and domestic laws.

The Southern Ocean is a remote and inhospitable region where the risk of adverse
incidents is high and the capacity for rescue or assistance is low. Our Governments
jointly call upon all parties to exercise restraint and to ensure that safety at sea is the
highest priority.
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VIII. International and Regional Organisations

The African Union and the Southern African Development Community
On 29 January 2009, the Minister for Foreign Affairs, Mr Stephen Smith, addressed

the Executive Council of the African Union in Addis Ababa, Ethiopia. An extract

from Mr Smith's address follows:

It is a great honour for me to be the first Australian Foreign Minister to attend a
meeting of the African Union since its establishment in 2002.

I have come to Addis Ababa at this time, to the seat of the African Union, to convey
to you personally the Australian Government's deep commitment and strong resolve
to enhance Australia's relationships with the nation states and the continent of
Africa.

The Australian Government acknowledges that the African Union, the principal
body for African integration and cooperation, is playing an internationally
recognised role in advancing Africa's economic prosperity and peace and security
objectives.

In the past, Australia has not given Africa the priority it requires and deserves. Over
the past months, we have been talking with you, with African countries, starting the
process of meeting that priority with you.

Australia wants to be part of Africa's future in ways where our expertise and
experience can make a unique and positive contribution.

We want our contributions to be designed to support Africa's efforts to promote
economic growth and prosperity through investment and trade, to accelerate progress
towards the Millennium Development Goals, and to address peace and security
challenges.

Australia will support Africa in its efforts to enhance food security, particularly
through the AU and NEPAD (New Partnership for African Development)
Comprehensive Africa Agricultural Development Program.

The AU is playing a vital role as it works with the United Nations to help address
conflicts in Africa. In a few weeks, the Australian Minister for Defence will visit
Africa to discuss African peace and security issues and future Australian defence
cooperation.

Australians are deeply concerned about conflicts and their terrible human impact.
We commend the AU for its central role in resolving crises in Africa. On Zimbabwe,
we support your deliberations to help find a solution that reflects the will of the
Zimbabwe people and gives them hope for a better future.

On 15 September 2009, the Minister for Foreign Affairs, Mr Stephen Smith,

delivered a statement to the House of Representatives on the situation in Zimbabwe.

An extract from the statement follows:

Australia recognises the important role the African Union and SADC have played to
date in supporting Zimbabwe to address its grave economic, political and social
challenges.

South Africa itself facilitated the inter-party negotiations that led to the current
agreement.
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Regional leaders, including from Botswana and Zambia, have played a prominent
role in calling for ajust and timely resolution to Zimbabwe's protracted disputes.

The Southern African Development Community (SADC), as facilitator and
guarantor of the Global Political Agreement, has a critical role to play in ensuring its
terms are adhered to.

SADC discussed Zimbabwe at its annual summit, held in Kinshasa in the
Democratic Republic of Congo, from 7 to 8 September.

It referred the situation in Zimbabwe to the SADC Organ on Politics, Defence and
Security.

Last week in Perth and again yesterday in Canberra, I met with Mr Oldemiro Baloi,
the Minister of Foreign Affairs and Cooperation from Mozambique.

As a leading member of SADC and as current Chair of the SADC Organ on Politics,
Defence and Security, Mozambique will play an all important role in overseeing
implementation of the Global Political Agreement in the coming months.

I offered to Minister Baloi and to SADC Australia's support for this objective.

United Nations
On 11 March 2009, the Minister for Foreign Affairs, Mr Stephen Smith, delivered a
speech to the United Nations Parliamentary Association. An extract from Mr
Smith's speech follows:

I warmly welcome the establishment of the United Nations Parliamentary
Association. It is a fitting recognition of the important place of the United Nations in
Australia's national interests and foreign policy and of your interest in and
contribution to Australia's engagement in the multilateral system.

Members and Senators of the Parliament of Australia have long played a valuable
role supporting the Government's engagement with the United Nations, as
Parliamentary Advisers to the Australian Delegation to the United Nations General
Assembly, participating in the General Assembly's proceedings each year.

The establishment of this Association will provide a further opportunity for the
Parliament to enhance its engagement with the work of the United Nations and its
support for Australia's role in the United Nations system.

The United Nations has a critical role to play in the global struggle for a peaceful,
secure world free from poverty, disease and famine.

For these reasons the Australian Government will work to ensure that the United
Nations and its agencies fulfil their potential as agents for economic and social
reform, for peace and as a protector of human rights.

And as we do this, the United Nations will necessarily occupy a vital place in the
way we pursue our national and global interests.

Australia and the United Nations
The Government has made it clear that it is committed to reinvigorating Australia's
engagement with the United Nations.

Today I want to outline briefly our policy on the United Nations, what we have done
to implement it and the way ahead.

The Government's commitment to increasing engagement is based on Australia's
long and proud history of engagement with the United Nations.
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Australia was among the most forthright and influential of the UN's founding

nations. Through then Foreign Minister Doc Evatt, Australia was also among the
most vocal advocates of the interests of small and medium sized nations, and a

United Nations Security Council free of veto powers.

In particular, Evatt's influence is reflected in Article 56 of the United Nations

Charter, which deals with 'higher standards of living, full employment and

conditions of economic and social progress and development'. In recognition of

Evatt's contribution this became known as the 'Australian pledge'.

Today, the world faces increasingly complex global challenges, such as international

development, climate change, food security, terrorism, the proliferation of weapons

of mass destruction, conflict and now the global financial crisis.

These are global challenges that no one country can address on its own. Indeed the

increasingly complex and transnational nature of these challenges means the need for

an effective multilateral system has only grown over time.

Engagement with the United Nations is vital because of its role in setting global

standards on a wide range of issues, from human rights to the use of force in settling
international disputes. The United Nations has a key role in maintaining peace and

security, from the United Nations Security Council, to conflict prevention, to peace-

keeping operations, to arms control negotiations.

Engagement to date and the way ahead
The Government has worked hard to enhance Australia's engagement with the

United Nations and multilateral system more generally.

The Prime Minister and I attended the 63rd session of the United Nations General

Assembly in September 2008. Mr Rudd signed the instrument of ratification of the

Kyoto Protocol as the first act of Government and the Government has actively

engaged in international climate change negotiations since then. The Government

also decided to issue a standing invitation to United Nations Human Rights experts

to visit Australia.

Australia supports the critical role that United Nations agencies play in leading

global efforts to progress towards the Millennium Development Goals.

In last year's budget the Government announced an additional $200 million over

four years in dedicated funding to key United Nations agencies such as UNICEF and

the United Nations Office for the Coordination of Humanitarian Affairs.

This commitment enables Australia to contribute directly to work on issues as

diverse as increasing child literacy, improving maternal and child health and the

empowerment of women in countries beyond our own region.

On Sunday, International Women's Day, Tanya Plibersek, Minister for the Status of

Women, and I committed over $17 million from this additional funding to UNIFEM

to address inequality between men and women.

This will support programs to reduce women's poverty and exclusion, end violence

against women, reverse the spread of HIV and AIDS among women and girls and

support women's leadership.

Today I am pleased to announce a further allocation, in part from the $200 million

Budget allocation, of $68 million over four years which will be applied to support

the work of the United Nations Development Programme (UNDP) to help tackle

extreme poverty and achieve the Millennium Development Goals.
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UNDP is a very important development partner for Australia in Asia Pacific, playing
a critical role in the promotion of democratic governance, human rights and crisis
prevention.

The additional funding will enable us to build on our work with UNDP, in areas
such as supporting elections in Cambodia and promoting law and justice in East
Timor and Afghanistan.

Our deepening engagement with the United Nations is also demonstrated through
our involvement with the United Nations Office for the Coordination of
Humanitarian Affairs. Australia will assume chairmanship of the Donor Support
Group from mid 2009.

The Government's decision to seek a non-permanent seat on the United Nations
Security Council seat (2013-14) is a further concrete example of our commitment to
the United Nations. It reflects our belief that Australia can and should make a
contribution

We are well placed to do so. We are a key player in the Asia-Pacific region, and can
bring an important, if not unique, perspective to the Council. We are an energetic
and creative contributor to peacekeeping. And we are a country more than capable of
doing its bit on international peace and security.

United Nations - Reform
On 11 March 2009, the Minister for Foreign Affairs, Mr Stephen Smith, delivered a
speech to the United Nations Parliamentary Association. An extract from Mr
Smith's speech follows:

Strengthening the United Nations
Our commitment to greater United Nations engagement is based on a realistic
assessment of Australia's interests and of what the United Nations and multilateral
system can and does deliver for us.

It is fair to say that the United Nations and its agencies have sometimes struggled to
live up to the hopes and aspirations of its founders. It is a complex bureaucracy by
any standard, encompassing a multiplicity of agencies and programs, a multinational
staff, and peace-keeping operations across the globe.

The UN's responsibility extends to helping 192 countries find common ground on
issues as broad and diverse as from climate change to patent registration.

It would be easy to join the ranks of those carping from the sidelines, for the
United Nations presents itself as an easy target for criticism.

I am pleased to count Australia among those working hard to strengthen the
United Nations system, to build the UN's capability and responsiveness to the needs
of its member states

Much of our focus is on improving the effectiveness, efficiency and accountability of
United Nations operations. And I am pleased to note that Australia led successful
action on human resources management reform last December.

In this regard, we welcome and support Secretary-General Ban's structural reform
efforts, including within the Department of Peacekeeping Operations and the
Department of Political Affairs.
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Operational reforms such as these are vital to improving the efficiency and
effectiveness of the United Nations bureaucracy. They are particularly vital to efforts
to maximise the UN's impact on the ground.

Australia is also striving for reform of key organs including the United Nations
Security Council. Inter-governmental negotiations on United Nations Security
Council reform have recently commenced, and Australia is actively participating.

It is now some sixty years after the UN's foundation. We want to see a Council that
better reflects the realities of today's world.

Australia supports the bids of Japan and India to become permanent members of an
expanded Security Council, as well as appropriate permanent representation for
Africa and Latin America.

Reform of the Security Council is important in addressing the understandable
concerns of many states about the United Nations Security Council's representation
and authority.

Security Council reform is vital, along with broader reform, to ensuring the United
Nations and multilateral system is better placed to meet the challenges and demands
of the 21st Century.

While reform of the Security Council will no doubt require negotiation over time, in
the interim, we believe reforms to improve the Council's working methods should be
pursued.

IX. Law of Armed Conflict and Security Matters

Armed Conflict - Afghanistan

On 29 April 2009, the Prime Minister, Mr Kevin Rudd, delivered a statement to

Parliament outlining increases to Australia's military and civilian commitment to

Afghanistan. An extract from Mr Rudd's statement follows:

[Our] own mission within Afghanistan... is as follows: Strategic denial of
Afghanistan as a training ground and operating base for global terrorist
organisations; second, stabilisation of the Afghan state through a combination of
military, police and civilian effort to the extent necessary to consolidate this primary
mission of strategic denial; and third, in Australia's case, to make this contribution in
Uruzgan Province in partnership with our allies, with the objective of training
sufficient Afghan National Army and police forces and to enhance the capacity of
the Uruzgan provincial administration in order to hand over responsibility for the
province in a reasonable time-frame to the Afghans themselves.

Realisation of the third element of this mission statement would create the basis for
the withdrawal of Australian combat units. Australia's current force in Uruzgan does
not have with it sufficient training elements to build Afghan military and police
capacity within a reasonable time frame in which to base an exit strategy. That is
why it is necessary to build upon our existing training capacity.

Australia has therefore decided to increase its medium term contribution to
Afghanistan, not as a blank cheque but with the explicit objective of training Afghan
forces so that responsibility for Uruzgan province can in time be handed over to the
Afghans themselves.
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The new commitment, like our existing involvement, will be under the United
Nations authority of the Afghanistan mission, approved by the UN Security Council.

Armed Conflict - The Kimberley Process
On 11 December 2009, Australia delivered a statement to the United Nations
General Assembly noting its vote in favour of the resolution, 'The role of diamonds
in fuelling conflict: breaking the link between the illicit transaction of rough
diamonds and armed conflict as a contribution to prevention and settlement of
conflicts', but regretting that stronger action had not been taken on Zimbabwe. An
extract from Australia's statement follows:

Australia, as a strong supporter of the Kimberley Process, traditionally co-sponsors
this resolution. We consider it important that the General Assembly be appraised of
the work of the Kimberley Process in its efforts to curb the trade in conflict
diamonds.

Unfortunately, this year the resolution falls short in two respects and does not
accurately reflect proceedings within the Kimberley Process this year. For this
reason, we have been unable to co-sponsor the resolution.

First, we regret that we were not able to agree a consensus reference to the situation
in Zimbabwe. The Kimberley Process plenary, at its meeting last month, adopted an
administrative decision on the state of compliance of Zimbabwe with the minimum
requirement of the Kimberley Process Certification Scheme. The Plenary adopted a
Joint Work Plan for implementing the recommendations of the July review mission
to Zimbabwe, and welcomed Zimbabwe's commitment to urgently start
implementation of the Joint Work Plan, while calling upon Participants to support
the Plan. Regrettably, the resolution ignores this reality.

Secondly, we regret that the resolution was not able to welcome the selection of
Israel as Chair, and the Democratic Republic of the Congo as Vice-Chair, of the
Kimberley Process for 2010. As mentioned by Canada on behalf of CANZ in our
debate on this item earlier this morning, we would like to welcome Israel as the
incoming Chair of the Kimberley Process. We look forward to working with them to
enhance the effectiveness and implementation of the Kimberley Process in the year
ahead.

Armed Conflict - Third Additional Protocol to the Geneva
Conventions

On 12 August 2009, the Minister for Foreign Affairs, Mr Stephen Smith, the
Attomey-General, Mr Robert McClelland, and the Minister for Defence, Senator
John Faulkner, issued a joint media release announcing Australia's ratification of
the Third Additional Protocol to the Geneva Conventions (adopted 8 December
2005). An extract from that joint release follows:

Today, on the 60th anniversary of the adoption of the Geneva Conventions, we
announce Australia's ratification of the Third Additional Protocol to the Geneva
Conventions.

The Geneva Conventions are a fundamental pillar of international humanitarian law.

They provide the international legal framework that obliges all states to protect
civilians, the wounded and prisoners of war during periods of armed conflict.
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Australia has been a strong supporter of the Geneva Conventions since we first
signed on 4 January 1950.

The Protocol establishes a third neutral emblem for use by the International Red
Cross and Red Crescent Movement - the Red Crystal. The Red Crystal, along with
the Red Cross and the Red Crescent, is an international symbol of protection
identifying persons and facilities providing medical or humanitarian aid in armed
conflict and natural disasters.

The new Red Crystal emblem will enable Red Cross societies who do not prefer to
identify with either the cross or the crescent symbol to instead use the crystal to
identify them as members of the Red Cross/Red Crescent Movement.

Attorney-General, Robert McClelland, congratulated the International Red Cross
and Red Crescent Movement for continuing to foster the principles of international
humanitarian law to limit human suffering in times of armed conflict.

Foreign Affairs Minister, Stephen Smith, underlined his admiration for the tireless
efforts of all humanitarian workers in seeking to alleviate the suffering of individuals
during armed conflict. He recalled with the deepest regret the high number of
humanitarian workers killed every year.

Defence Minister, Senator John Faulkner, paid special tribute to all in the Australian
Defence Force who are uniquely connected to the Conventions through their
vocation, and who have displayed unwavering commitment to the principles
enshrined in them.

The Government will today move a Motion in the House to commemorate the 6 0 th

anniversary of the adoption of the Geneva Conventions.

Conventional Weapons - Convention on Cluster Munitions
On 18 November 2009, the Minister for Foreign Affairs, Mr Stephen Smith,
delivered a statement to Parliament on mine action. An extract from Mr Smith's

statement follows:

Australia is committed to a world free from landmines, cluster munitions and other
explosive remnants of war.

Australia has long supported action to eradicate landmines and other explosive
remnants of war and to ease the suffering of adversely affected people and
communities.

Madam Deputy Speaker, in Oslo last December, I signed the Convention on Cluster
Munitions on behalf of Australia. The Convention is a significant humanitarian
achievement, prohibiting cluster munitions that scatter battlefields with hundreds of
explosive devices. Many of them fail to detonate and pose a long-term threat to
civilians for years after hostilities have ceased.

The Joint Standing Committee on Treaties recommended in August 2009 that
Australia should ratify the Convention.

The Government is proceeding with all the usual necessary consultative steps to
complete ratification.

It is certainly the Government's aspiration and intention to ratify as soon as possible.
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Conventional Weapons - Mine Action Strategy
On 18 November 2009, the Minister for Foreign Affairs, Mr Stephen Smith,
delivered a statement to Parliament on Australia's new Mine Action Strategy. An
extract from Mr Smith's statement follows:

Australia will present our new Mine Action Strategy for the Australian aid program
to the Summit in two weeks time.
The new strategy will support the achievement of Australia's obligations under the
Mine Ban Convention itself, the Convention on Certain Conventional Weapons, in
particular Protocol V on explosive remnants of war, and our future obligations under
the Convention on Cluster Munitions.

Under the Strategy, Australia will pledge $100 million over the next five years
towards a world free from landmines, cluster munitions and other explosive
remnants of war.

This is the largest five-year commitment made by Australia to mine action.

Australia's new Mine Action Strategy will support the achievement of Australia's
obligations under the 1997 Mine Ban Convention and Australia's commitment to the
Convention on Cluster Munitions, which the Government signed in December 2008.
The Strategy has one overriding goal - to reduce the threat and socioeconomic
impact of landmines, cluster munitions and other explosive remnants of war.

To achieve this goal, the Australian Government will work towards the following
four outcomes:

* Australia will seek to reduce deaths and injuries;
* Australia will improve the quality of life for victims and their affected

families and communities;

* Australia will support and encourage affected countries to increase their
ownership of national mine action efforts; and

* Australia will continue to advocate for universal adherence to key
international instruments, such as the Mine Ban Convention and the
Convention on Cluster Munitions.

Nuclear Non-Proliferation and Disarmament
On 24 March 2009, the Minister for Foreign Affairs, Mr Stephen Smith, delivered a
speech to students at Sichuan University, entitled 'The Australia-China Relationship
Today'. An extract from Mr Smith's speech follows:

Security and stability in Asia
Today, we look to China to play a leading role in regional and global affairs, a role
befitting its growing economic and political influence.
China's leadership has a fundamental and abiding interest in the security and
stability of North East Asia, and a significant contribution to make in helping the
region respond to challenges such as North Korea's nuclear program, and the six-
party talks process.
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The world looks to China to play its role as a responsible and constructive actor in
regional affairs.

On 12 August 2009, the Minister for Foreign Affairs, Mr Stephen Smith,
delivered the Tange Lecture on 'Building Momentum: Australia, Nuclear Non-
Proliferation and Disarmament'. An extract from Mr Smith's lecture follows:

Nuclear weapons continue to pose a threat to humanity.

The threat no longer stems from just states alone but from non state actors.

Terrorists now aspire to obtain weapons of mass destruction, including nuclear
weapons. With their determination to cause as much devastation and harm as
possible, something which has characterised terrorist attacks since 9/11, we cannot
doubt that terrorists will use them if they acquire them.

This is a global challenge and the Government recognises that the only effective way
to address this issue and other global challenges - whether it is climate change, the
global financial crisis or nuclear weapons - is through nations working together.

Currently two Nuclear Non-Proliferation Treaty states - North Korea and Iran - are
testing the international community with their nuclear programs, in defiance of
numerous United Nations Security Council resolutions. These developments are
unacceptable to Australia as they are unacceptable to the international community.

The Nuclear Non-Proliferation Treaty remains the cornerstone of the nuclear non-
proliferation and disarmament regimes. Australia has been one of the NPT's
staunchest supporters, and has worked to strengthen all three NPT pillars -
disarmament, non-proliferation and the peaceful use of nuclear energy.

Verification by the IAEA is important for reinforcing confidence in the existing
treaties and in deterring treaty violations. Verification also underpins efforts to
counter the spread of nuclear weapons and ultimately to eliminate them.

Australia has long been a strong advocate of the NPT's universality.

We have consistently called on the remaining states not party to the Treaty - India,
Israel and Pakistan - to accede without preconditions. We have called on those
countries to assume the responsibilities of states parties, to accept the global norms
and to adhere to non-proliferation and disarmament disciplines.

A major step to strengthen safeguards was the negotiation of the IAEA's model
Additional Protocol.

States that have not already done so should conclude an Additional Protocol without
delay.

Australia of course has made the Additional Protocol a condition for supply of its
uranium.
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This condition reinforces the non-proliferation regime, providing an additional level
of assurance that uranium originating in Australia is exclusively put to peaceful use.

A nuclear weapons program requires highly enriched uranium or plutonium - the
fissile materials used in such programs. That is why Australia is encouraged by the
agreement reached in the Conference on Disarmament to proceed with the
negotiations on a Fissile Material Cut-Off Treaty (FMCT).

This Treaty will end production of fissile material for nuclear weapons, and thereby
constrain the capability to produce greater numbers of nuclear weapons. The FMCT
will form a central part of the new non-proliferation and disarmament architecture.

The Comprehensive Nuclear Test Ban Treaty (CTBT) is another treaty in which
Australia has played a strongly supportive role over a long period of time.

Australia has long advocated a ban on nuclear testing. Australia was one of the first
non-nuclear-weapon states to ratify the 1963 Partial Test Ban Treaty, and played an
active role in negotiating the CTBT in the Conference on Disarmament.

It will contribute to international efforts to reduce nuclear arsenals, and the longer-
term goal of a nuclear weapons free world.

There are other areas where Australia is playing an effective and practical role in
non-proliferation and disarmament.

We are an active participant in the Proliferation Security Initiative, which seeks to
prevent illicit trafficking in weapons of mass destruction (WMD), their delivery
systems and related materials.

Australia is also Chair this year and leading the work in the Missile Technology
Control Regime, a group that restricts the export of WMD missile delivery systems.

On 14 August 2009, the Minister for Foreign Affairs, Mr Stephen Smith,
delivered a speech to the Griffith Asia Institute, entitled 'Australia and the Asia-
Pacific Century'. An extract from Mr Smith's speech follows:

A key challenge in the North Asia region is North Korea. Australia is very concerned
about North Korea's nuclear weapons and ballistic missile programs, which threaten
stability on the Korean Peninsula and in North Asia. It poses a major challenge to
global counter-proliferation efforts.

Australia supports international efforts to achieve a peaceful resolution of Korean
peninsula security issues, especially through the Six Party Talks. In addition to
implementing UN sanctions against North Korea, including through the most recent
UNSC Resolution 1874, Australia has also put in place autonomous sanctions. These
include a visa ban on all North Korean nationals and a ban on North Korean-flagged
ships entering Australian ports.

On 24 September 2009 the Minister for Foreign Affairs, Mr Stephen Smith,
delivered the Australian statement to the 'Conference on Facilitating the Entry into
Force of the Comprehensive Nuclear-Test-Ban Treaty'. An extract from Mr Smith's
statement follows:

346



Australian Practice in International Law 2009

Australia sees entry into force of the CTBT as a non-proliferation and disarmament
priority.

Australia again calls upon those states yet to sign and ratify the treaty to join the
growing consensus to enshrine voluntary bans on nuclear weapon testing, as a
permanent and legally binding commitment.

Australia calls upon all states to provide strong practical, financial and political
support for the work of the Preparatory Commission.

For its part, Australia is pleased to be making a contribution. We are doing this as
Chair of the Commission in 2009, as the host to 21 monitoring facilities, the third
largest number of any state, and through our leading role in on-site inspections.

Universalisation of the treaty remains our goal and one that we are optimistic about
achieving.

We, the ratifiers, must redouble our efforts to convince all countries who have not
yet done so to ratify the treaty.

Nuclear Non-Proliferation and Disarmament - International
Commission on Nuclear Non-Proliferation and Disarmament

On 15 December 2009, the Prime Minister, Mr Kevin Rudd, delivered a statement
at the launch of the report of the International Commission on Nuclear Non-
proliferation and Disarmament in Tokyo, entitled 'Eliminating Nuclear Threats: A
Practical Guide for Global Policy Makers'. An extract from Mr Rudd's statement
follows:

This report, I believe, represents an important framework for discussions and debate
on non-proliferation and nuclear disarmament in what will be a critical year in 2010.
President Obama has called a nuclear security summit in Washington in April of
next year. We have the NPT review conference due in May next year. I would
therefore thank both the former foreign ministers for providing a report which
provides such an important framework for those discussions to continue and to bring
about practical results.

The Australian Government will, of course, frame it's response to the
recommendations contained within this report during the course of 2010 in the lead
up to those events, but speaking for Australia, we welcome the fact that a report of
such substance has been produced to provide such an important framework for
practical discussions on how to advance this great cause of non-proliferation and
disarmament in what will be a critical year for the world.

Security Cooperation - African Union
On 29 January 2009, the Minister for Foreign Affairs, Mr Stephen Smith, delivered
a speech to the Executive Council of the African Union in Addis Ababa, Ethiopia.
An extract from Mr Smith's speech follows:

Improving global peace and security remains a challenge for us all.
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Australia has long participated in peacekeeping missions in Africa. Australian
personnel are currently participating in the UN Mission in Sudan and the UN-AU
Mission in Darfur.

The AU is playing a vital role as it works with the United Nations to help address
conflicts in Africa. In a few weeks, the Australian Minister for Defence will visit
Africa to discuss African peace and security issues and future Australian defence
cooperation.

Australians are deeply concerned about conflicts and their terrible human impact.
We commend the AU for its central role in resolving crises in Africa. On Zimbabwe,
we support your deliberations to help find a solution that reflects the will of the
Zimbabwe people and gives them hope for a better future.

The Australian Government took office determined to change the way Australia
engages with the international community. The Government recognises that critical
problems confronting our world such as the global financial crisis, climate change,
and peace and security require a regional and multilateral response.

Australia is determined to work with Africa as a friend and partner. I am here both to
listen to your views, and to plot a path forward to deepen our engagement.

Security Cooperation - East Timor

On 10 February 2009, the Minister for Foreign Affairs, Mr Stephen Smith, and the
Portuguese Minister for Foreign Affairs, Mr Luis Amado, held a joint press
conference regarding cooperation in East Timor. An extract from that joint
conference follows:

... we're dealing with what is potentially an ongoing fragile security situation and
that's why, in our view or in Australia's view, there is an ongoing need for the United
Nation's presence, there's also an ongoing need for the presence of
internationalisation - international stabilisation force, but there's also very
importantly, and this is where Australia and Portugal both play a shared role for the
capacity building of East Timor's own institutions, particularly training of police,
training of military.

At some point in the cycle, East Timor itself, to use Minister Amado's phrase, has to
be an independent stable and viable nation state. In the end, East Timor's own
institutions, police and military need to be able to manage these affairs and that's
why so much of the capacity-building or development assistance that Australia and
Portugal do is aimed at enhancing these capacities, so far as East Timor is
concerned.

On 27 February 2009, the Minister for Foreign Affairs, Mr Stephen Smith,
issued a media release regarding the renewal of the mandate of the United Nations
Integrated Mission in Timor-Leste (UNMIT). An extract from Mr Smith's release
follows:

I very much welcome the United Nations Security Council decision to renew the
United Nations Integrated Mission in Timor-Leste mandate until 26 February 2010.

The United Nations continues to play a critical role in promoting stability, human
rights, democracy and the rule of law in East Timor. Together with the United
Nations, Australia will continue to support East Timor's long-term development.
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The United Nations mandate authorises a phased hand-over of policing
responsibilities from United Nations to East Timorese police. As this happens, a
supporting UN Police presence will remain important. The UN mandate recognises
this as a priority.

Australia contributes 50 police to the United Nations Police in East Timor. The
Australian-led International Stabilisation Force works closely with the United
Nations presence in East Timor.

East Timor continues to make progress in addressing its challenges, including
building the capacity of its police force and resettling internally displaced persons.

Security Cooperation - India
On 12 November 2009, the Prime Minster, Mr Kevin Rudd, and Indian Prime
Minister, Dr Manmohan Singh, issued a joint statement during Mr Rudd's visit to
India. An extract of that joint statement follows:

International and Regional Cooperation

Dr Singh and Mr Rudd reaffirmed the strong security and defence ties between India
and Australia and welcomed a Joint Declaration on Security Cooperation that will
see the two countries intensify their efforts to maintain peace, stability and
prosperity.

Regional and multilateral cooperation is an important strand of the India
Australia relationship. The two leaders 'reaffirmed the key role being played in the
Asian region by bodies such as the East Asia Summit, the ASEAN Regional Forum
and the Asia Europe Meeting. The Prime Ministers welcomed the outcomes of the
Fourth East Asia Summit (EAS) held in Hua Hin on 25 October, and agreed that the
agenda of the EAS should continue to be strengthened. In particular, they welcomed
the agreement reached by EAS leaders to convene an EAS Finance Ministers'
meeting and to have officials consider a Comprehensive Economic Partnership in
East Asia. Mr Rudd reaffirmed Australia's firm support for India's membership of the
Asia Pacific Economic Cooperation grouping when the membership moratorium
ends next year.

The Prime Ministers welcomed ongoing discussion about how the institutional
architecture of the region could evolve over time. Dr Singh welcomed Mr Rudd's
intention to convene a 1.5 track conference in Sydney in December 2009 to consider
further Australia's Asia Pacific community initiative.

The Prime Ministers reconfirmed their support for reform of the United Nations to
ensure it reflects the realities of the 21st century, including by modemising the
United Nations Security Council (UNSC). In this context, Mr Rudd reiterated
Australia's support for a permanent seat for India on the UNSC.
Mr Rudd and Dr Singh welcomed the decision to make the G20 the premier forum
for international economic cooperation. Both countries stressed the need to increase
agency-level cooperation in areas of mutual interest such as terrorism. Dr Singh and
Mr Rudd reaffirmed their shared vision of a world free of nuclear weapons and
agreed to work together in a spirit of partnership on global disarmament and non-
proliferation.

On 12 November 2009, the Governments of Australia and India committed to a
Joint Declaration on Security Cooperation covering such areas as counter-terrorism,
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defence, disarmament and non-proliferation and maritime security. An extract from

that joint declaration follows:

Elements of Cooperation

Security cooperation between India and Australia will include the following

elements:

1. Information exchange and policy coordination on regional affairs in the

Asia region and on long-term strategic and global issues;

2. Bilateral cooperation within multilateral frameworks in Asia, in particular

the East Asia Summit and the ASEAN Regional Forum;

3. Defence dialogue and cooperation within the framework of the

Memorandum of Understanding on Defence Cooperation signed in March

2006;

4. Efforts to combat terrorism;

5. Cooperation to combat transnational organised crime;

6. Disaster management;

7. Maritime and aviation security; and

8. Police and law enforcement cooperation.

Security Cooperation - Japan

On 18 March 2009, the Minister for Foreign Affairs, Mr Stephen Smith, delivered a

speech at the Inaugural Crawford-Nishi Lecture in Australian-Japanese Relations,

entitled 'Japan and Australia: A Vision for the Future'. An extract from Mr Smith's

speech follows:

Our region still contains potential security flashpoints. Political miscalculation or

adventurism could have dangerous consequences for Japan, Australia and the region

as a whole.

That is why Australia strongly supports international efforts to encourage North

Korea to denuclearise. We work closely with Japan, the United States, the Republic

of Korea and others in support of the Six Party talks.

Our close cooperation with Japan on resolving the North Korean nuclear problem

will continue. We deplore provocative North Korean actions like its current planned

missile launch, and urge that this not proceed.

Australia also strongly supports Japan's call for a full accounting of the fate of

Japanese citizens abducted by North Korea.

Pyongyang's continuing unpredictable behaviour is a stark reminder of the dangers

of nuclear proliferation. We and the international community are also deeply

concerned by Iran's persistent flouting of its United Nations Security Council

obligations to suspend enrichment of nuclear material.

We welcome the recent separate trilateral discussions between China, Japan and the

Republic of Korea and hope these three countries forge closer links for the benefit of

the region.... and a safer and more prosperous world.

Australia and Japan last year established the International Commission on Nuclear

Non-proliferation and Disarmament.

It is co-chaired by Ms Yoriko Kawaguchi, a former Japanese Environment Minister

and Foreign Minister, and Mr Gareth Evans, a former Australian Foreign Minister.
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By establishing the Commission, Australia and Japan are making a strong and timely
contribution to the prospects for a successful Nuclear Non-Proliferation Treaty
Review Conference in 2010.

It's an Australian-Japanese initiative which, as the international arms control
community has acknowledged, will make a major contribution to international peace
and security.

On 15 December 2009, the Prime Minister, Mr Kevin Rudd, and the Japanese
Prime Minister, Dr Yukio Hatoyama, endorsed an updated Action Plan to
Implement the Australia-Japan Joint Declaration on Security Cooperation. An
extract from that Action Plan follows:

1. Strengthening cooperation on issues of common strategic interest: (1) Enhance
policy coordination on security issues in the Asia Pacific region and beyond (2)
Exchange information and coordinate policy with respect to issues related to
North Korea, such as the abduction, nuclear, and missile issues (3) Enhance
bilateral cooperation in the trilateral framework with the United States and in
other multilateral frameworks including any existing and future regional security
groupings (4) Cooperate in APEC, the East Asia Summit, the ARF, and, on
Australia taking up its membership, the Asia-Europe Meeting and continue
regional discussions on the future of the region (5) Cooperate closely on Pacific
Islands issues.

2. United Nations reform: (1) Continue dialogue and cooperation on UN reform,
including actively pursuing early realisation of Japan's permanent membership of
the UN Security Council (2) Exchange views on UN Security Council priorities
and issues.

3. Security and defence cooperation: (1) Work towards an agreement on mutual
logistics support (2) Conduct the following activities in accordance with the
current Memorandum on Defence Cooperation: (a) annual Ministerial meetings;
(b) high level exchange; (c) working level exchange; (d) unit-to-unit exchange;
(e) technical exchange; (f) information exchange; (g) cooperation in international
peace cooperation activities; (h) enhancement of bilateral defence cooperation in
such frameworks as Japan-Australia-US trilateral framework and the ARF; (i)
development of an annual calendar of cooperation and exchange activities; (j)
others (3) Conduct discussions on North Asian Security in the framework of the
Australia-Japan 1.5 Track Dialogue (4) Enhance bilateral strategic discussions
and exchanges, including in the context of the Trilateral Security and Defence
Cooperation Forum (5) Enhance exchange of views on human security.

4. Law enforcement: (1) Enhance the cooperative relationship between the
Australian Federal Police (AFP) and Japan's National Police Agency (NPA) (2)
Exchange information relating to illicit drugs, including drug precursor
chemicals (3) Continue regular dialogue to coordinate regional aid strategies on
trans-boundary threats in the region (4) Hold regular Customs Cooperation
Meeting to consolidate cooperation (5) Enhance cooperation to combat money
laundering (6) Cooperate to progress discussions on the Arms Trade Treaty
initiative.

5. Border Security: (1) Explore possibilities for bilateral cooperation in the area of
border security (2) Implement the Airline Liaison Officer initiative.

6. Counter-terrorism: (1) Strengthen bilateral cooperation among counter-terrorism
officials (2) Participate in the next trilateral counter-terrorism talks (3) Jointly
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contribute to building up the capacity of developing countries in the area of port
security and border control (4) Share research, best practice, open source
materials and technological solutions on counter-radicalisation activities (5)
Make Joint Efforts to strengthen CBRN terrorism prevention measures in
developing countries (6) Cooperate to enhance the capacity of developing
countries to identify and interdict cash couriers and bulk cash smugglers.

7. Disarmament and counter-proliferation of Weapons of Mass Destructions and
their means of delivery: (1) Hold annually the Australia-Japan Bilateral
Disarmament and Non-proliferation Talks (2) Cooperate to promote the PSI in
the region (3) Cooperate on counter-proliferation outreach efforts, including
considering holding Chemical Weapons Convention implementation workshops
(4) Promote the exchange of information relating to imports and exports of
concern (5) Cooperate in the Nuclear non-Proliferation Treaty review process (6)
Promote international discussion taking into account the findings of the
International Commission on Nuclear Non-Proliferation and Disarmament in the
lead-up to the NPT Review Conference.

8. Peace Operations: (1) NPA to attend AFP's International Deployment Group pre-
deployment training (2) Explore further opportunities for Cooperation with
Japan's Program for Human Resource Development in Asia for Peacebuilding (3)
Co-host a symposium on Post Conflict Reconstruction and Reconciliation to
develop proposals for cooperation (4) Cooperate in support of the work of
RAMSI (5) Encourage linkages between Australian and Japanese organisations
for the study of peacekeeping, including the new Asia-Pacific Civil Military
Centre of Excellence.

9. Exchange of strategic assessments and related information: (1) Continue
negotiations on a bilateral agreement on classified information sharing and
security (2) Enhance the exchange of strategic assessments and related
information through regular meetings between relevant agencies.

10. Maritime and aviation security: (1) Hold a bilateral dialogue on transport security
(2) Australia Customs and Japan Coast Guard to meet to discuss joint exercises,
personnel exchange, and training opportunities (3) Explore ways jointly to assist
East Timor in strengthening its maritime security (4) Explore ways to cooperate
in regional and global anti-piracy efforts.

11. Humanitarian relief operations, including disaster relief: (1) Consult closely on
regional disaster response issues and identify areas for cooperation, particularly
in disaster response and risk reduction (2) Jointly strengthen the capacity of the
UN to support regional disaster response and disaster management.

Security Cooperation - Japan and the United States
On 21 September 2009, the Minister for Foreign Affairs, Mr Stephen Smith, the

Japanese Minister for Foreign Affairs, Mr Katsuya Okada, and the United States

Secretary of State, Mrs Hillary Clinton, issued a joint statement during the fourth

ministerial meeting of the Trilateral Strategic Dialogue (TSD) in New York. An

extract from that joint statement follows:

All three Ministers agreed that the TSD was an important mechanism for
accomplishing substantive work on many of the most pressing issues facing the
Asia-Pacific region. The three countries remain committed to the trilateral process as
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an effective forum for the promotion of their governments' shared values, ideals and
interests.

The Ministers discussed ways in which trilateral cooperation can be advanced to
meet future challenges, particularly in the Asia-Pacific region. The Ministers held
discussions on a number of issues relevant to the national interests of all three
nations and to the international community as a whole. The Ministers re-commit to
the trilateral initiatives already underway in a variety of areas, including
humanitarian assistance and disaster relief.

The three Ministers affirmed the value of holding regular Trilateral Strategic
Dialogue meetings, including at the ministerial level, to enhance coordination and
cooperation.

Security Cooperation - Republic of Korea
On 5 March 2009, the Prime Minister, Mr Kevin Rudd, and the Republic of Korea's
President, Mr Lee Myung-bak, issued a joint statement on Enhanced Global and
Security Cooperation between Australia and the Republic of Korea. An extract from
that joint statement follows:

The two leaders.. .have agreed to a comprehensive Action Plan for Enhanced Global
and Security Cooperation between Australia and the Republic of Korea, under which
the governments of Australia and the Republic of Korea will:

1. Consult closely and meet regularly, including at ministerial level, to discuss
matters of common strategic interest in the Asia-Pacific region and beyond and
to continuously explore and develop opportunities for cooperation.

2. Cooperate more closely on law enforcement to combat transnational crime,
including trafficking in illegal narcotics and precursors, people smuggling and
trafficking, money-laundering, counterfeiting currency and arms smuggling,
piracy and armed robbery against ships, and on border security issues.

3. Consult and cooperate bilaterally, and in regional and multilateral fora, on
counter-terrorism issues, including on cyber-security and cyber-terrorism, and
to advance the Global Initiative to Combat Nuclear Terrorism.

4. Continue to expand cooperation on global disarmament and non-proliferation
of weapons of mass destruction and their means of delivery through a range of
mechanisms including the United Nations and its associated agencies and the
International Commission for Nuclear Non-proliferation and Disarmament.

5. Build on the established good level of strategic dialogue and cooperation
between the two countries' defence forces by exploring opportunities for
defence engagement in areas such as peacekeeping, civil-military cooperation,
defence management, joint exercises, training and exchange programs and the
establishment of linkages between the Asia-Pacific Civil-Military Centre of
Excellence and Korean institutions.

6. Conclude a bilateral agreement on the protection of classified military
information that will enable the secure exchange of classified military
information between defence organisations and related industry contractors,
thereby facilitating further opportunities for practical defence and defence
industry cooperation.

7. Promote greater cooperation between the Australian and Republic of Korea
defence industries, including by exploring cooperation on Airborne Early
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Warning and Control aircraft, including through sharing information to assist in
developing future enhancements; and by examining possibilities for cooperation
on other defence industry and materiel procurement and maintenance activities.

8. Enhance cooperation on development and humanitarian assistance, including to
promote achievement of the Millennium Development Goals and improve aid
effectiveness.

9. Cooperate more closely on disaster and emergency preparedness, response and
management.

Security Cooperation - United States
On 9 April 2009, the Minister for Foreign Affairs, Mr Stephen Smith, and the
Minister for Defence, Mr Joel Fitzgibbon, together with the United States Secretary
of State, Mrs Hillary Clinton, and the United States Secretary of Defense, Mr
Robert Gates, delivered a joint communiqu6 about the 2009 Australia-United States
Ministerial Consultations. An extract from that joint communiqu6 follows:

The United States and Australia reaffirmed their commitment to stabilization and
reconstruction efforts in Afghanistan.. .They endorsed the Chairman's Statement of
the March 31 International Conference on Afghanistan in The Hague. The two
countries agreed on the continuing priority attached to curbing the ability of al-Qaida
and other terrorist groups to operate in the region. They reaffirmed their commitment
to work together to give the Afghan people the means to secure their own future,
particularly by building the capacity of the Afghan National Army and Police.

The United States and Australia reinforced their commitment to working with the
democratic government in Pakistan to support security and stability.

The two countries remain deeply concerned by Iran's nuclear activities, including
continued defiance of UN Security Council Resolutions requiring Iran to suspend all
uranium enrichment-related, reprocessing, and heavy water-related activities and to
cooperate fully with the IAEA. While acknowledging Iran's right to civil nuclear
energy, they noted that without full transparency and cooperation with the IAEA, the
international community is unable to verify that Iran's nuclear program is solely for
peaceful purposes. Australia strongly supported the United States' willingness to
engage in direct diplomacy with Iran and encouraged Iran's leaders to respond
positively.

Both governments welcomed the steady progress which has occurred in Iraq, where
gains in security and stability are now being achieved by the Iraqis themselves.

The United States and Australia affirmed their goal of a world free of nuclear
weapons. The two countries noted the importance of strengthening the Nuclear
Nonproliferation Treaty (NPT) regime.. They saw common ground in the work of
the International Commission on Nuclear Nonproliferation and Disarmament
established by Australia and Japan... Both countries expressed their commitment to
work for negotiations on a verifiable Fissile Material Cut-off Treaty.

The United States and Australia also emphasized the continued need for practical
action to prevent the spread of weapons of mass destruction (WMD) and their
delivery systems to states of proliferation concern and to terrorist groups. The two
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countries reaffirmed their commitment to work together under the Proliferation
Security Initiative to counter illicit trade in WMD and missiles.

The United States and Australia expressed disapproval of North Korea's April 5
launch of a Taepo-dong 2 long-range rocket and made clear that the launch was a
threat to peace and security and a violation of United Nations Security Council
Resolution 1718. The two countries called on North Korea's leaders to suspend all
activities related to its ballistic missile program, as required by the resolution, and to
focus instead on making progress in the denuclearization of the Korean Peninsula
through the Six-Party Process, including a verification protocol consistent with
international standards.

The United States and Australia welcomed India's continued growth in stature as a
country of economic and strategic weight, underpinned by a robust democracy. The
two countries expressed their desire to work effectively with India, including in the
areas of counterterrorism, nuclear non-proliferation, and other transnational threats.

The United States and Australia noted Indonesia's significant progress in
strengthening its democracy, reforming its military, countering terrorist groups,
tackling corruption, and promoting regional security. They committed themselves to
deeper and broader engagement with Indonesia, particularly on such issues as
climate change and the global economic crisis. The United States and Australia
reaffirmed their commitment to continue working together with the Philippines to
improve military and civilian law enforcement agencies' capabilities to respond to
terrorism, combat transnational crime, and promote maritime security.

Both countries noted the improved security environment in Timor-Leste and
underscored the need for an ongoing UN policing presence, pending the
strengthening of Timorese security forces. The United States and Australia
underlined their shared commitment to encourage Vietnam's continuing economic
liberalization and legal reform and welcomed Vietnam's increasing international
engagement, including as a member of the UN Security Council and as the next
Chair of ASEAN.

Both countries reaffirmed their commitment to a free and democratic Burma that
respects the rights of all its citizens. They agreed to work together in support of that
goal.

The United States and Australia confirmed their support for the Pacific Island
Forum's call for a speedy return to democracy in Fiji through a genuinely
independent and inclusive dialogue process without predetermined outcomes.

The United States and Australia reaffirmed their commitment to strengthening trans-
Pacific regional cooperation and institutions.
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X. Sanctions

Autonomous Sanctions - Burma
On 28 May 2009, the Minister for Foreign Affairs, Mr Stephen Smith, attended an
interview on ABC Television's Lateline regarding, amongst other things,
Australia's implementation of sanctions against Burma. An extract from Mr Smith's
interview follow:

We have had very robust sanctions against Burma, both in the context of travel and
also in the context of financial sanctions. We have deliberately not gone down the
road of trade sanctions because we don't want to do things which will even further
adversely impact upon the Burmese people themselves. One of the reasons, for
example, we've been very generous in our humanitarian assistance post-Cyclone
Nargis, again we're dealing with a difficult regime.

The countries which can influence that regime are some of our ASEAN and Asian
partners. And that's why we've been very pleased that we've seen a very strong
response from ASEAN over her [Aung San Suu Kyi] detention, echoing Australia's
call, long standing call, for her immediate and unconditional release. And I've been
very pleased and made that point when I've spoken to my ASEAN colleagues.

On 12 August 2009, the Minister for Foreign Affairs, Mr Stephen Smith,
responded to a parliamentary question without notice in relation to Burma and Aung
San Suu Kyi's trial. An extract from that response follows:

Australia, of course, in addition to supporting international measures, has for some
time taken autonomous measures. Australia will soon renew its autonomous
financial sanctions, introduced in 2007 and updated in 2008, that target senior
members of the regime, their associates and their family members.

As a result of Aung San Suu Kyi's trial, conviction and sentencing, when these
sanctions are updated I will now give consideration to including senior members of
the judiciary as being subject to these sanctions.

Since 1991 Australia has maintained and supported a ban on defence exports to
Burma. Australia would support any action before the Security Council to place a
global arms embargo upon Burma, as urged by the United Kingdom Prime Minister,
Gordon Brown. I am also considering other policy responses on behalf of Australia
to place additional pressure on Burma.

Autonomous Sanctions - Fiji

On 18 January 2009, the Minister for Foreign Affairs, Mr Stephen Smith, and the
New Zealand Minister for Foreign Affairs, Mr Murray McCully, held a joint media
conference in relation to several matters including sanctions relating to Fiji. An
extract from that joint conference follows:

...Australia strongly supports the unanimous decision of the Forum to suspend Fiji
from the councils of the Pacific Islands Forum, particularly at ministerial level. But
at the same time we do need to continue to find ways of having a dialogue with the
administration to try and persuade them to move down a path towards democracy. At
the same time, let me underline and reinforce the point that Minister McCully has
made which is Australia's sanctions, for example, are targeted to members of the
regime, in terms of travel sanctions. We don't want to do anything which would
adversely impact on the people of Fiji which is why, for example, we don't have
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trade bans or trade sanctions. And in terms of United Nations peace keeping
missions containing members of the Fijian military, this is precisely the same issue
that Prime Minster Rudd has taken up with Secretary-General Ban Ki-moon which I
have also taken up with Secretary-General Ban Ki-moon and other UN officials. And
the UN has determined not to increase or expand its use of Fiji military for peace
keeping purposes. But both Australia and New Zealand continue to make the point
to the United Nations Secretariat that the much preferred position would be for the
United Nations not to have Fiji military as a part of their peace keeping
arrangements until such time as Fiji returns to democracy.

We do have to, as the Minister says, be patient. The Minister and I have been both
members of the Pacific Islands Forum Ministerial Contact Group. We have been to
Fiji twice together and often with the Interim administration it is one step forward
and a mile back and we went very many miles with the abrogation of the
constitution. But we are very deeply concerned about the combination of Fiji's
withdrawal from democracy and the adverse implications that that has clearly had for
its economy. Now compounded by the difficulties in the Pacific of the adverse
consequences of the global down turn and that general issue is one of the issues that
we have agreed ought to be a focus of the Pacific Islands Leaders Forum in Cairns in
August; not just how Fiji is suffering from the economic downturn but more
generally how our friends and partners in the Pacific are coping with the deleterious
economic circumstances that the global financial crisis has currently left us with.

On 4 November 2009, the Minister for Foreign Affairs, Mr Stephen Smith, held
a media conference in relation to several issues including Australia's autonomous
sanctions relating to Fiji. An extract from Mr Smith's conference follows:

Firstly, Australia needs to send a strong message, not just to Fiji, but to our
colleagues in the Pacific, our colleagues in the Commonwealth, our colleagues in the
international community generally, that we are steadfast in our view that Fiji has to
return to democracy.

Secondly, our response has been a response which has not broadened the effect of
our sanctions, or our approach to Fiji. We have been very careful all along to ensure
that what we do, whilst it may well have adverse implications for members of the
regime itself, officials, through travel sanctions or travel bans, we don't want to do
things which adversely impact on the Fijian people themselves. To the contrary,
which is why we've never engaged in trade or economic sanctions and we continue
to worry very much about the fact that Fiji's economic and social circumstances
continue to decline.

So we send a message that they have to return to democracy, but at the same time we
haven't gone further. We have certainly not contemplated as I've seen some
comments publicly, a break off of diplomatic relations because we believe it's very
important to at least have some avenues of dialogue with Commodore Bainimarama
and Fiji. And again, when the dust settles on this episode, we hope to find some way
back of having a dialogue with Fiji to bring Fiji back to democracy.

We will not contemplate economic or trade sanctions for the very good reason that
we don't want to do anything which adversely impacts on the Fijian people
themselves.

On the contrary, Fiji should be a premier economy in the Pacific. Fiji should be a
leading and premier country in the Pacific. Now it is a very long way from that. It is,
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in very many respects, a pariah, not just in the Pacific but in the international
community. It's economic and social circumstances have deteriorated significantly
since the military coup, and more recently the abrogation of the constitution.

The very clear reason and rationale, as expressed by Commodore Bainimarama
yesterday, and contained in correspondence to me today, is as a result of Australia
determining that its travel sanctions applied to judges of Fiji appointed after the
abrogation of the constitution.

We made it very clear to Fiji that because judges appointed after the abrogation of
the constitution are effectively appointed at the whim of Commodore Bainimarama,
we would regard those judges as Fijian officials and subject to the travel bans
applying to members of the regime.

We also made it crystal clear to Fiji that, as we had in the past, we would deal with
these matters on a case by case basis, including waiving those bans for humanitarian
or other sensible reasons including, for example, the need for the medical treatment
in Australia. As expressed by Commodore Bainimarama, it is the result of those
travel sanctions applying to members of the Fiji judiciary that Fiji has acted in this
way.

Autonomous Sanctions - The Former Federal Republic of Yugoslavia
On 10 June 2009, the Minister for Foreign Affairs, Mr Stephen Smith, issued a

media release announcing the update of Australia's autonomous financial sanctions

relating to the former Federal Republic of Yugoslavia. An extract from Mr Smith's

release follows:

I announce today that Australia has updated its list of autonomous financial
sanctions for the former Federal Republic of Yugoslavia. These sanctions target
individuals indicted or suspected of war crimes during the Balkan wars in the early
1990s.

The sanctions prohibit any transaction involving the transfer of funds or payments
to, by the order of, or on behalf of any person included on the revised sanctions list
without prior approval from the Reserve Bank of Australia.

The Government's updated sanctions list demonstrates Australia's commitment to
end impunity for crimes of great international concern, including those before the
International Criminal Tribunal for the Former Yugoslavia.

New listees include individuals indicted or convicted by the International Criminal
Tribunal for the former Yugoslavia, and by domestic courts in Bosnia-Herzegovina,
Croatia and Serbia.

Individuals subject to Interpol arrest warrants for war crimes have also been
included, as well as known supporters of the former Milosevic regime and
individuals suspected of assisting indictees of the International Criminal Tribunal for
the Former Yugoslavia.

Autonomous Sanctions - Zimbabwe

On 15 September 2009, the Minister for Foreign Affairs, Mr Stephen Smith,
delivered a statement to the House of Representatives on the situation in Zimbabwe.

An extract from Mr Smith's statement follows:
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The Australian Government is under no illusions about the political risks in
Zimbabwe, and the track record of Mr Mugabe and ZANU-PF.

Australia's financial and travel sanctions will remain in place for the present.

These sanctions target individuals who have been responsible for, or involved in,
acts to undermine the rule of law, corruption, violence and intimidation and
restrictive laws and regulations.

The sanctions do not impact on the broader population in Zimbabwe and are not
responsible for Zimbabwe's economic demise over the last decade.

Since 2002, Australia has also applied a ban on Minister-to-Minister contact with
Zimbabwean Ministers.

In recognition of the efforts of parts of the new inclusive government over its first
year, Australia will consider opportunities for Ministerial engagement on a selective
case-by-case basis with those Ministers of the Zimbabwean Government who we
judge to be making a real and genuine contribution to Zimbabwe's social and
economic recovery.

Australia is not considering and will not consider at this time a removal of sanctions
which target those individuals who have been complicit in the brutality of decades
past and who continue to present barriers to Zimbabwe moving forward.

Much more significant progress will be required before the Australian Government
undertakes any broader review of Australia's sanctions with respect to Zimbabwe.

Australia places the utmost importance on the need for real and demonstrated
improvement in economic and political governance.

There must be substantial progress towards real reform.

Zimbabwe's long term future will not be secure without such reform.

A united international community must send that strong message to Zimbabwe.

Many more improvements will need to be effected before full normalisation of
relations, including in the area of development assistance, can take place.

Australia's views in this respect were shared by the delegation from the European
Commission which visited Zimbabwe on 12-13 September.

All efforts must be made, both in the region and by the international community, to
ensure that recent gains are not lost, and that Zimbabwe continues to move forward.

The terms of the Global Political Agreement must be adhered to in letter and in
spirit.

Constitutional reform must proceed smoothly, and in accordance with the terms of
Agreement.

This would allow the holding of full, free and fair democratic elections.

Restrictive media legislation must be repealed.

Mr Mugabe's unilateral appointments of the Reserve Bank Governor and the
Attorney-General must be reversed.

The rule of law must be respected.

The people of Zimbabwe must be given hope for a brighter future.

Australia's assistance announced today and its ongoing support adds to this hope for
the people of Zimbabwe.
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United Nations Security Council Sanctions - DPRK
On 28 May 2009, the Minister for Foreign Affairs, Mr Stephen Smith, delivered a

statement to the House of Representatives on autonomous and United Nations

Security Council sanctions on the DPRK. An extract from Mr Smith's statement

follows:

Mr Speaker, I wish to update the House on developments following North Korea's
underground nuclear test and its further threats and provocations.

Though verification work is proceeding, Australia and the international community
have little doubt that a nuclear test occurred on 25 May.

Australia remains very gravely concerned by this development and the Democratic
People's Republic of Korea's subsequent missile tests, which have the potential to
directly affect Australia's national security.

Australia reiterates its strong condemnation of North Korea's actions, unanimously
condemned by the United Nations Security Council.

Australia already has strong sanctions in place against North Korea, following North
Korea's 2006 nuclear test.

The international community has no option but to respond very firmly to North
Korea's actions.

That is why we are calling for new, targeted sanctions to be imposed on North
Korea.

And for the United Nations Security Council to work to ensure that United Nations
members implement new sanctions, together with full implementation of previous
sanctions that have been imposed on North Korea, including through UN Security
Council Resolution 1718.

There is already a mechanism in place for dialogue with North Korea, a mechanism
that is supported strongly by Australia and the international community.

That mechanism is, of course, the Six-Party Talks, involving the United States,
China, Russia, Japan, the Republic of Korea and North Korea.

This is the avenue for the North Korean regime to ensure its own security.

On 15 June 2009, the Minister for Foreign Affairs, Mr Stephen Smith, issued a

media release welcoming the United Nations Security Council's response to the

DPRK's nuclear test. An extract from Mr Smith's release follows:

Australia welcomes the United Nations Security Council's unanimous adoption of
Resolution 1874 which strongly condemns North Korea's nuclear test on 25 May.

The Resolution contains new measures building on those in Resolution 1718,
adopted after North Korea's first nuclear test in 2006. It includes restrictions on
financial transactions, an expanded arms embargo and provisions for the inspection
of vessels suspected of trade in banned cargo.

The new Resolution sends the clear and united signal from the international
community that North Korea's actions are unacceptable.
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Australia will work with friends and allies, including members of the Six-Party
Talks, to ensure the new measures, as well as the sanctions under Resolution 1718,
are fully implemented by the international community.

Australia condemns North Korea's announcement in response to the unanimous
UNSC Resolution that it would continue with its development of nuclear weapons,
including by weaponising plutonium and enriching uranium.

Australia will continue to urge North Korea to abandon its nuclear and missile
programs and again calls on North Korea to end its provocative behaviour and
return, without preconditions, to the Six-Party Talks.

On 12 July 2009, the Minister for Foreign Affairs, Mr Stephen Smith, issued a
media release regarding Australia's implementation of United Nations Security
Council sanctions against the DPRK. An extract from Mr Smith's statement
follows:

Australia welcomed the United Nations Security Council's unanimous adoption of
Resolution 1874 in response to North Korea's nuclear test on 25 May. Resolution
1874 sends a clear and united signal from the international community that North
Korea's nuclear and ballistic missile tests are unacceptable.

The Australian Government has amended regulations implementing sanctions
against North Korea, bringing Australian law into line with its obligations under
Resolution 1874. Under the amended regulations, no arms or related mat6riel, except
for small arms and light weapons, can be supplied to North Korea. No arms or
related mat6riel can be procured from North Korea.

It is now illegal to enter into a financial transaction, or provide technical training or
other forms of services, relating to prohibited arms or related matiriel coming from
or going to North Korea. It is also now illegal to provide fuel, supplies or other
bunkering services to a North Korean vessel where it is believed on reasonable
grounds that the vessel is carrying any goods that are subject to United Nations
sanctions.

Full implementation of United Nations sanctions will restrict North Korea's ability to
proliferate or further develop its nuclear and ballistic missile programs. Australia
will work closely with the international community to implement Resolution 1874
and previous resolutions fully.

Australia has also imposed its own autonomous sanctions on the DPRK since 2006.
These include a visa ban on all DPRK citizens, a ban on port entry by DPRK-
flagged vessels and financial restrictions on 12 DPRK entities and one individual.
Bilateral aid has been suspended since 2002.

United Nations Security Council Sanctions - Iran
On 19 May 2009, the Minister for Foreign Affairs, Mr Stephen Smith, delivered a
speech to the Executive Council of Australian Jewry, entitled 'Australia and Israel'.
An extract from Mr Smith's speech follows:

Australia is profoundly concerned by the behaviour of the Iranian leadership.
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The Australian Government is also deeply troubled by Iran's refusal to address the
international community's grave concerns about its nuclear intentions. Australia has
supported and reinforced international efforts to hold Iran to account on this matter.

That is why the Australian Government fully and rigorously implements UN Security
Council sanctions, and why in October last year we adopted additional autonomous
sanctions against Iran.

On 28 September 2009, the Minister for Foreign Affairs, Mr Stephen Smith,
gave a doorstop interview at Willard Hotel, Washington DC, in relation to Iran and
Afghanistan. An extract from Mr Smith's interview follows:

...Certainly we're concerned about Iran's nuclearisation program, certainly we are
concerned, and it appears to be marching down the path of weapons-grade
enrichment and weapons capacity, but we are of the view that there is time for Iran
to change its course and the best thing to seek to effect that change of course is
dialogue and pressure from the international community. In the past, Australia has
fully implemented United Nations Security Council resolutions so far as sanctions
are concerned on Iran and we have also adopted autonomous additional sanctions.
And I've made it clear to all concerned that, if dialogue is not successful, Australia is
fully prepared to contemplate further autonomous sanctions against Iran in this
respect.

On 18 November 2009, the Minister for Foreign Affairs, Mr Stephen Smith,
responded to a parliamentary question without notice in relation to Iran. An extract
from Mr Smith's response follows:

... Australia has fully implemented United Nations Security Council sanctions
against Iran and Members will recall that in October last year I announced in the
House the imposition of additional Australian autonomous sanctions.

I conclude by reiterating that Iran's refusal to comply with legally binding United
Nations Security Council resolutions is of serious and grave concern to Australia and
the international community.

United Nations Security Council Sanctions - Financing of Terrorism
On 9 November 2009, the Minister for Foreign Affairs, Mr Stephen Smith, and the
Sri Lankan Minister of External Affairs, Rohitha Bogollagama, attended a joint
media conference during which Mr Smith was asked about Australia's measures in
relation to the financing of terrorism. An extract from Mr Smith's response follows:

We have adopted and we effect United Nations sanctions so far as financing of
terrorism is concerned. We have in the past given a consideration to proscription
under Australian law of the LTTE. We continue, given the qualitatively or
dramatically changed circumstances, to give consideration to that. But we have
adopted, and enforced very strongly, the United Nations sanctions on financing of
terrorism and it would of course be inappropriate for me to make any further
comment.
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Bilateral Treaty List 2009

Date and place of Notes and

signature Description Entry into force references to
printed text

INTERNATIONAL BUREAU OF THE WORLD INTELLECTUAL
PROPERTY ORGANIZATION

Agreement between the
Government of Australia and
the International Bureau of the
World Intellectual Property
Organization in relation to the
Functioning of the Australian
Patent Office as an
International Searching
Authority and International
Preliminary Examining
Authority under the Patent
Cooperation Treaty

1 January
2009

Agreement entered
into force. [2009]
ATS 1; [2008]
ATNIA 30.

JAPAN

Agreement between
Australia and Japan on
Social Security

Shanghai, Amendments to the Annex
25 May 2006 of the Japan-Australia

Migratory Bird Agreement
(JAMBA) of 6 October 1974

1 January
2009

22 March
2009

Agreement entered
into force. [2009]
ATS 2; [2007]
ATNIA 23; JSCOT
Report 89.

Agreement entered
into force. [2009]
ATS 8; [2006]
ATNIA 32. Original
agreement: [1981
ATS 6].

CAMBODIA

Agreement between the
Government of Australia
and the Government of the
Kingdom of Cambodia
concerning Transfer of
Sentenced Persons

14 April
2007

Agreement entered
into force. [2009]
ATS 4; [2006]
ATNIA 41; JSCOT
Report 83.

Geneva,
16 December
2008

Canberra,
27 February
2007

Canberra,
II October
2006
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Notes and
Date and place of Description Entry into force references to

signature printed text

CHILE

Canberra, Australia - Chile Free Trade
30 July 2008 Agreement

6 March
2009

Agreement entered
into force. [2009]
ATS 6; [2008]
ATNIA 19; JSCOT
Report 95.

NORTH ATLANTIC TREATY ORGANISATION

Agreement between the
Government of Australia and
the North Atlantic Treaty
Organisation on the Security
of Information

8 May
2009

FRANCE

Convention between the
Government of Australia and
the Government of the French
Republic for the Avoidance of
Double Taxation with respect
to Taxes on Income and The
Prevention of Fiscal Evasion
And Protocol

Agreement between the
Government of Australia and
the Government of the French
Republic regarding Defence
Cooperation And Status of
Forces

1 June
2009

7 July
2009

Agreement entered
into force. [2009]
ATS 12; [2008]
ATNIA 27; JSCOT
Report 98.

Agreement entered
into force. [2009]
ATS 13; [2006]
ATNIA 36; JSCOT
Report 79.

Agreement entered
into force. [2009]
ATS 18; [2008]
ATNIA 2; JSCOT
Report 95.

THAILAND

Treaty between Australia
And the Kingdom of Thailand
on Mutual Assistance In
Criminal Matters

18 June
2009

Agreement entered
into force. [2009]
ATS 15; [2007]
ATNIA 12; JSCOT
Report 87.

New York,
26 September
2007

Paris,
20 June 2006

Paris,
14 December
2006

Kuala Lumpur,
27 July 2006
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FINLAND

Helsinki,
10 September
2008

Brussels,
29 April 2008

Agreement Between Australia
and the Republic of Finland on
Social Security

EUROPEAN COMMUNITY

Agreement Between
The Government of Australia
And the European
Community on Certain
Aspects of Air Services

1 July
2009

2 July
2009

UNITED STATES

Washington, Agreement to amend the
30 July 2009 Agreement between

the Government of the United
States of America and
the Government of Australia
concerning Acquisition And
Cross-Servicing done at
Canberra on 9 December 1998

22 September
2009

Agreement entered
into force. [2009]
ATS 16; [2008]
ATNIA 29; JSCOT
Report 97.

Agreement entered
into force. [2009]
ATS 17; [2008]
ATNIA 24; JSCOT
Report 95.

Agreement entered
into force on 22
September 2009.
Agreement
terminated on 9
August 2010, on
entry into force of
Acquisition and
Cross-Servicing
Agreement between
the Government of
Australia And the
Government of the
United States of
America ([2010]
ATS 18). [2009]
ATS 20; [2009]
ATNIA 20; JSCOT
Report 105.
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UNITED STATES (cont)

Amendments to the Exchange
of Notes constituting an
Agreement between the
Government of Australia and
the Government of the United
States of America concerning
Certain Mutual Defense
Commitments (Chapeau
Defense Agreement) effected
by exchange of notes signed at
Sydney and Canberra on
December 1, 1995

1 December Agreement entered
2009 into force. [2009]

ATS 23; [2009]
ATNIA 14; JSCOT
Report 107.

BELGIUM

Agreement on Health Care
Insurance between Australia
and the Kingdom of Belgium

1 September Agreement entered
2009 into force. [2009]

ATS 21; [2009]
ATNIA 20; JSCOT
Report 87.

Paris, Second Protocol amending the
24 June 2009 Agreement between Australia

and the Kingdom of Belgium
for the Avoidance of Double
Taxation and the Prevention of
Fiscal Evasion with respect to
Taxes on Income signed at
Canberra on 13 October 1977
as amended by the Protocol
signed at Canberra on
20 March 1984

Not yet in
force

[2009] ATNIF 17;
[2009] ATNIA 16;
JSCOT Report 107

PORTUGAL

Agreement on Employment of
the Spouses and Dependants
of Diplomatic and Consular
Personnel between Australia
and the Portuguese Republic

6 November Agreement entered
2009 into force. [2009]

ATS 22; [2009]
ATNIA 9; JSCOT
Report 103.

Canberra,
4 December
2008

Canberra,
10 August 2006

Lisbon,
6 February 2009
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TURKEY

Canberra, Framework Agreement
13 June 2006 between the Government of

Australia and the Government
of the Republic of Turkey on
Cooperation in Military Fields

VIETNAM

Agreement between Australia
and the Socialist Republic of
Vietnam concerning the
Transfer of Sentenced Persons

11 December Agreement entered
2009 into force. [2009]

ATS 24; [2007]
ATNIA 14; JSCOT
Report 86.

11 December Agreement entered
2009 into force. [2009]

ATS 27; [2009]
ATNIA 10; JSCOT
Report 103.

ISLE OF MAN

Agreement between the
Government of Australia and
the Government of the Isle of
Man on the Exchange of
Information with Respect to
Taxes

Not yet in
force

[2009] ATNIF 5;
[2009] ATNIA 7;
JSCOT Report 102.

COOK ISLANDS

Agreement between the
Government of Australia and
the Government of the Cook
Islands on the Allocation of
Taxing Rights with Respect to
Certain Income of Individuals
and to Establish a Mutual
Agreement Procedure in
Respect of Transfer Pricing
Adjustments

Not yet in
force

[2009] ATNIF 31;
[2010] ATNIA 8;
JSCOT Report 112.

Canberra,
13 October
2008

London,
29 January
2009

Rarotonga,
27 October
2009
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SAMOA

Agreement between the
Government of Australia and
the Government of Samoa on
the Allocation of Taxing
Rights with Respect to Certain
Income of Individuals and to
Establish a Mutual Agreement
Procedure in Respect of
Transfer Pricing Adjustments

Not yet in
force

[2009] ATNIF 33;
[2010] ATNIA 41.
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Multilateral Treaty List 2009

Date and place Description In force Notes and references to
generally printed text

Montreal, Convention for the
28 May 1999 Unification of Certain

Rules for International
Carriage by Air

4 November
2003

Entered into force for Australia on
24 January 2009, sixty days after
the deposit of Australia's
Instrument of Accession on 25
November 2008. [2009] ATS 3;
[1999] ATNIA 21; JSCOT Report
65.

Optional Protocol to
the Convention on the
Elimination of All
Forms of
Discrimination Against
Women of 18
December 1979

Patent Law Treaty

Singapore Treaty on
the Law of
Trademarks,
Regulations and a
Supplementary
Resolution by the
Diplomatic Conference

Fourth Agreement to
Extend the 1987
Regional Cooperative
Agreement for
Research,
Development and
Training Related to
Nuclear Science and
Technology

Final Acts of the World
Radio communications
Conference WRC 2007

International
Convention on Civil
Liability for Bunker
Oil Pollution Damage,
2001

22 December Entered into force for Australia on
2000 4 March 2009. Australia's

Instrument of Accession was
deposited on 4 December 2008.
[2009] ATS 5; [2008] ATNIA 26;
JSCOT Report 95.

28 April Entered into force for Australia on
2005 16 March 2009. [2009] ATS 7;

[2008] ATNIA 2; JSCOT Report
90.

16 March Entered into force, generally and
2009 for Australia on 16 March 2009.

[2009] ATS 9; [2008] ATNIA I.

26 February Entered into force for Australia on
2007 3 April 2009. [2009] ATS 10;

[2008] ATNIA 11; JSCOT Report
91.

1 January Entered into force for Australia on
2009 30 March 2009; [2009] ATS 11;

[2008] ATNIA 28.

3 March Entered into force for Australia on
2005 16 June 2009. [2009] ATS 14;

[2006] ATNIA 9; JSCOT Report
75.

New York,
6 October 1999

Geneva,
1 June 2000

Singapore,
27 March 2006

Vienna,
22 June 2006

Geneva,
16 November
2007

London,
23 March
2001
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New York,
13 December
2006

Paris,
20 October
2005

Madrid,
20 June 2003

New York,
18 December
2002

3 May
2008

Entered into force for Australia on
20 September 2009. [2009] ATS
19; [2008] ATNIA 31; JSCOT
Report 99.

Optional Protocol to
the United Nations
Convention on the
Rights of Persons with
Disabilities

UNESCO Convention
on the Protection and
Promotion of the
Diversity of Cultural
Expressions

Measure 1 (2003)
Secretariat of the
Antarctic Treaty

Optional Protocol to
the Convention
Against Torture and
Other Cruel, Inhuman
or Degrading
Treatment or
Punishment

18 March Entered into force for Australia on
2007 18 December 2009. ATS 25;

[2009] ATNIA 1; JSCOT Report
101.

6 October Approved by Australia, 28
2009 November 2006. [2009] ATS 26;

[2005] ATNIA 4; JSCOT Report
66.

Not yet in [2009] ATNIF 10; [2012] ATNIA
force 6; JSCOT Report 125, and

previously Report 58.
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quotations, proper names and references.

1. Page proofs are returned to the author so that any changes made during editing
can be checked. Alterations of substance cannot be made at this stage, once
the page layout has been finalised.

2. Please provide a brief autobiographical note which should be starred (*) and
appear as the first footnote.

Notes on Style

Structure
Headings and subheadings within the article should be indicated as follows (using
numbers and letters only if necessary):
Level 1 Title Centred, Title Case, Bold
Level 2 I., 1I., 11I... Centred, Title Case, Bold
Level 3 (a), (b), (c)... Left margin, sentence case, bold
Level 4 (i), (ii), (iii)... Left margin, sentence case, italics
Level 5 a., b., c. Left margin, a full sentence, bold, first line of and

running into paragraph

Listing
Use a colon to introduce a run-in list set off from the text, and semicolons at the
end of each item, as following:

1. make a neat list, easily changed to suit the page margins, setting the text
off from the numbers by tabs, not spaces on the spacebar;

2. arabic numerals are best used so that the numbering will not clash with
any headings; and

3. note that there is no need to use capitals at the beginning of each part of
the list if it is part of the one sentence - such as this.

Abbreviations
Do not use 'etc', 'ie' or 'eg' within the text. Short forms should, however, be used
in the footnotes. The first time a full name, which will later be indicated by a short
form, is used, give the full name followed by the short form in brackets, as
follows: Organisation for Economic Cooperation and Development (OECD).
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Capitalisation
In general, proper names should be capitalised. For example: national, religious
or ethnic groups; organisations; geographical names; historical events; and
commercial names. Do not capitalise generic or plural references to proper
names; 'government' and 'state' are always lower case. Use capitals when
referring, to a specified Chapter, Section, or Appendix of this or any other text.

Numbers
Numbers up to and including ten should be in words, while figures should be used
for 11 and greater; however, figures should be used for all measurements except
where the figure appears at the beginning of a sentence. Money amounts should
be clearly identified by currency. Commas, not full stops or spaces should be used
in large numbers (4,325,687 sq km). Spans of figures use two digits after a non-
breaking hyphen: 25-29. Other examples: 1986-88, mid-1970; 1990s; 21 May
1995; twentieth century. 'First', 'second', 'third' is preferred to 'firstly',
'secondly', 'thirdly'.

Italics
Italics should be used for case names (the Reservations Case); Book Titles;
Journal Titles and languages other than English including Latin, for example:
inter alia,jus cogens, pacta sunt servanda.

Quotations
Use single quotation marks for quotes within the text, double quotation marks for
a quotation within a quotation. A direct quotation is introduced with a comma and
begins with a capital letter if it is a complete sentence. Long quotations running to
four or more lines of text - exceeding approximately 30 words - should be
indented from the margins, and no quotation marks should be used.

Alterations/additions to quotes
Words added by you to a quote should be enclosed in square brackets.

Indicate any obvious errors in the quoted passage by placing [sic]
immediately after the error. Exceptions to this are typing errors, which should be
changed but not indicated.

Do not use square brackets at the beginning of a quotation unless it is enclosed
within a sentence and the original punctuation cannot be used.

Do not change the style of the text being quoted, especially spelling or
capitalisation, to suit the style of this book: reproduce the original exactly.

Omissions
An ellipsis '...' marks the omission of words in quoted matter. Use only three
stops - even at the end of a sentence where an additional full stop would be
expected. Do not use at the beginning of a quoted section. Only use at the end of a
quoted section if the final sentence is incomplete.

Some preferred spelling
Generally -ise endings are preferred to -ize (authorise, legalise, recognise).
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acknowledgment inquiry law-making program

Bosnia-Herzegovina in so far lodgment treaty-making

cooperation interstate no-one

focused judgment per cent

Footnotes
All references should appear as footnotes, not in the text. The footnote number
should be inserted after the punctuation mark. If a footnote contains several
references they should be separated by a semicolon. Abbreviations in the
footnotes should contain no full stops, and a space should follow the
abbreviation.

ch 1 chapter n 1, nn 3-7 footnote(s) in this text

vol, vols volume(s) except at the fn 2, fns 4 footnote(s) in any other
beginning of a sentence and 5 text

See below for cross references.

Citations
Articles and periodicals
Initial(s) (no punctuation) Surname, 'Title of Article' (in title case) (year) volume
number Title of Journal in Full page number for starting page of article followed
by exact citation if necessary.

D A Bell, 'The East Asian Challenge to Human Rights: Reflections on an
East-West Dialogue' (1996) 18 Human Rights Quarterly 641, 649.

Exception: Australian Year Book of International Law is abbreviated to
Aust YBIL.

If you wish to refer to more than one exact place, use '114, 161-64, 186'.

Books: Note: Place of publication and publisher details are not required.

Initial(s) Surname, Title: including Subtitle after Colon (edition, volume, year)
page(s) cited if necessary:

I Brownlie, Principles ofPublic International Law (5th ed, 1998) 10.

For essays in collective works: Initial(s) Surname, 'Title of Essay' in Initial(s)
Surname (ed[s]), Title of Book (edition, year) page number of first page of essay
followed by exact citation if necessary.

A F Bayefsky, 'Making the Human Rights Treaties Work' in L Henkin and
J L Hargrove (eds), Human Rights: An Agenda for the Next Century (1994)
229, 235.

Cases
Citation should be to an authorised reference. The first time a case is mentioned
the names of the parties must appear in full with the details of the law report
series. Subsequent references by case name can use an abbreviated name: Mabo v
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Queensland (No 2) (1992) 175 CLR 1, 15, 31-32 may later be referred to as the
Mabo Case.

Australian Capital Television Pty Ltd v Commonwealth (1992) 177
CLR 106, 140 (Mason CJ), 154-55 (Brennan J), 211 (Gaudron J), cf
240 (McHugh J).

Note: Law Reports should be abbreviated and not italicised: CLR (High Court);
FCR (Federal Court); NSWLR, VR, SASR, WAR (authorised state reports); ILC,
ECHR, FLR, A Crim R, LGRA, ICJ Plead, ICJ Rep, PCIJ.

International Court cases should be cited as they appear in the official citation
except ICJ Report is abbreviated to ICJ Rep. When citing ICJ Rep use case style
as shown in the Australian Guide to Legal Citation.

Corfu Channel (UKvAlbania) (Merits) [ 1949] ICJ Rep 4.

Note: Use 'Re' not 're'. Do not use 'The', 'and Anor', 'and others',
'and another', 'The King v' 'The Queen v' in case names.

Conference Papers, Proceedings
Initial(s) Surname, [or name of organisation if no author indicated] 'Title of
Conference Paper' Title of Conference, Place of Conference, Date of Conference.

A Orford, 'A Radical Agenda for Reforming the Security Council'
Australian and New Zealand Society of International Law Third
Annual Meeting, Canberra, 7-9 July 1995.

Published as proceedings:
A Orford, 'A Radical Agenda for Collective Security Reform'
Australian and New Zealand Society of International Law
Proceedings ofthe Third Annual Meeting (1995) 71.

Hansard
House of Representatives, Debates, vol 188 (1993) 396.

Senate, Debates, vol 160 (1993) 3170.

Newspapers and magazines
Retain 'The' in the title only if a single-word title would otherwise result: The
Age, The Bulletin, The Times, but International Herald Tribune, Sydney Morning
Herald. Place of publication is not required.

A Kent, 'Power play makes light of diplomacy' The Australian
(20 April 1997) 11.

Statutes
No italics for names of Acts, Ordinances, Regulations, Rules or Bills.
Commonwealth legislation indicated by (Cth) as follows:

Human Rights and Equal Opportunity Commission Act 1986 (Cth)

State and territory legislation should be followed by (NSW), (Vic.), (SA) etc.

Use 'sections' in full in text and s, ss in footnotes.
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International instruments

Treaties
No italics for international treaties, conventions or protocols. The first time a
treaty is mentioned the title must appear in full. Name of Treaty/Agreement year
adopted, source where full text can be found.

Vienna Convention on the Law of Treaties (23 May 1969), 1155
UNTS 331.

United Nations Resolutions
Universal Declaration of Human Rights, GA Res 217A (1948).

SC Res 780, reprinted in (1992) 31 ILM 1476.

Other international instruments
Supplement to An Agenda for Peace, 1 January 1995, UN Doc
A/50/60-S/1991/1.

Cross-references
Use 'n' and 'nn' (or the full word 'Note' if it is the first word of the footnote),
'above' and 'below' to indicate cross-references to other footnotes. Use 'See text
n 34' rather than an internal page number for a reference to text. Use 'ibid 35' in
place of the immediately preceding full reference. If there are several references
in a footnote, use surname and cross-reference, for example, 'Brownlie, above n
34, 2' to identify the particular cross-reference.

Further information
Melbourne University Law Review Association Inc, Australian Guide to Legal
Citation (third edition) and the Macquarie Dictionary. Inquiries should be

referred to the:

Assistant Editor
Australian Year Book of International Law Telephone: 61 2 6125 1442
Centre for International and Public Law Facsimile: 61 261250150
Faculty of Law Electronic mail:
The Australian National University waddellg@law.anu.edu.au
Canberra ACT 0200 http://law.anu.edu.au/cipl
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