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The Cour t s  

I n  ME!-~~an.%LX-c(J~ed-4-t_s-Ct.d v @.m_m&~-ener.?_f_-Laxat1L!!-n_ ( 2  9  
August 1985) t h e  a p p l i c a n t  sought  an  o r d e r  of  r ev iew 2n 
r e s p e c t  o f  d e c i s i o n s  by t h e  Commissioner r e f u s i n g  t o  i s s u e  
c e r t i f i c a t e s  t h a t  c e r t a i n  l o a n s  complied w i t h  s e c t i o n  128H(2) 
of t h e  @come Tax Assessment Act 1936.  The d e c i s i o n s  were 
s a i d  t o  be excluded from t h e  scope of  t h e  AD(JR) Act under 
paragraph ( e )  o f  Schedule  1  t o  t h a t  Act .  The Cour t  held  t h a t  
t h e  r e f u s a l  t o  i s s u e  a  c e r t i f i c a t e  under s e c t i o n  128H was a  
d e c i s i o n  a f f e c t i n g  l i a b i l i t y  t o  payment of w i t h h o l d i n g  t a x ,  
no t  a  d e c i s i o n  forming p a r t  of  t h e  p r o c e s s  of  making o r  
l e a d i n g ,  t o  t h e  making of  t h e  c a l c u l a t i o n  of t h e  t a x  a n d ,  
t h e r e f o r e ,  was no t  w i t h i n  paragraph ( e )  of  Schedule  1 t o  t h e  
A c t .  The f a c t  t h a t  t h e  a p p l i c a n t  had e x e r c i s e d  t h e  r i g h t  
g iven  under t h e  Jngng~ J-~~-~fi_s_~gss_m,~n-~-/?c,~ 1936 t o  have h i s  
o b j e c t i o n  r e f e r r e d  t o  t h e  S t a t e  Supreme Cour t  was n o t ,  i n  t h e  
c i r c u m s t a n c e s ,  s u f f i c i e n t  t o  w a r r a n t  t h e  Cour t  d e c l i n i n g  t o  
e x e r c i s e  j u r i s d i c t i o n  i n  t h e  m a t t e r ,  mainly because  t h e  
q u e s t i o n  was one of  law a s  t o  t h e  a p p l i c a t i o n  o f  t h e  s t a t u t o r y  
p r o u i s i o n s ,  and such a  q u e s t i o n  could  be d e a l t  w i t h  by t h e  
Cour t  exped i t ious1 ,y .  

Review of M a g i s t r a t e ' s  --..-.---" Order  

I n  WO.S.H V J~c-~_b~?!..,-d-!!d X @ E P ? - ~ ? X  ( 5  June 1985) seven w a r r a n t s  
were i s s u e d  by a  Queensland M a g i s t r a t e  on seven charges  of 
consp i racy  t o  d e f r a u d  t h e  Commonwealth. The w a r r a n t s  were 
e  n  d  0 r s  e  d  u n d  e  r t he ie~~_u_~c~~~.,a~~.b~~~~ec_u_tr~Io1~~o_f:~_9ro.~~e~s~r;~~t 1  9 0 1  
f o r  e x e c u t i o n  i n  Woss' home S t a t e ,  Western A u s t r a l . i a .  Woss 
was b rough t  b e f o r e  a  M A  M a g i s t r a t e ,  Zernpilas, who o r d e r e d  
Woss' r e t u r n  t o  Queensland i n  r e s p e c t  of  two of  t h e  w a r r a n t s .  
Woss a p p l i e d  f o r  r ev iew of  t h e  o r d e r  on t h e  grounds t h a t  
Zempilas had no j u r i s d i c t i o n  under t h e  & , r , _ u _ u ~ _ c _ ~ ~ ~ ~ ~ ~ d ~ . ~ . E ~ e ~ ~ U ~ ~ I o o o ~  c. P r o c , g ~ s - f i $ ~  1901 and t h a t  he improper ly  e x e r c i s e d  t h e  power 
under t h e  Act because  i t  was unreasonab le  f o r  him t o  o r d e r  
Woss' r e t u r n .  The primary judge r e j e c t e d  t h e  f i r s t  argument 
and dec ided  t h a t  i t  was i n a p p r o p r i a t e  f o r  t h e  F e d e r a l  Cour t  t o  
d e a l  f u r t h e r  w i t h  t h e  m a t t e r ,  even though i t  had j u r i s d i c t i o n ,  
because  adequa te  p r o v i s i o n  was made i n  t h e  Act f o r  r ev iew of 
t h e  d e c i s i o n  i n  t h e  S t a t e  Supreme C o u r t .  Moss appea led  t o  t h e  
F u l l  Cour t  of  t h e  F e d e r a l  C o u r t .  The F u l l  Cour t  held  t h a t  
s e c t i o n  9 of t h e  AD(JR) Act p rec luded  S t a t e  Cour t s  from on ly  
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t hose  reviews which a r e  s i m i l a r  i n  n a tu r e  t o  t hose  de sc r i bed  
i n  s e c t i o n  9 ( 2 )  and t h a t  they a r e  not  s i m i l a r  merely because 
they may r e s u l t  i n  t h e  same t ypes  of o r d e r s .  F u r t h e r ,  review 
under s e c t i o n  lO(2) of t h e  AD(JR) Act had a  wider meaning than  
i n  sect i .on 9  and a  review under s e c t i o n  19 of t h e  Pe-rUy3-ce-_a_ncl 
Execution of Process  Act 1901 was not  a  review under s e c t i o n  9 
but  i s  w i t h i n  s e c t i o n  l O ( 2 ) .  As t h i s  was a l s o  t h e  conc lus ion  
of t h e  primary judge,  t h e  a p p e l l a n t  could succeed only i f  he 
showed t h a t  t h e  primary judge had e r r e d  i n  e x e r c i s i n g  h i s  
d i s c r e t i o n .  This  had not  been shown and t h e  appea l  was 
d i smi s sed .  

E x j e r t  Committees and Na tu r a l  - --.- J u s t i c e  .--- 

I n  Mi~?.~..st.!r ffo ?r.... J..@-aLt.h v L ~ ~ E S O I !  ( 14 J U  ne 198 5  Thornson was 
found by t h e  Medical S e r v i c e s  Committ.ee t o  have rendered 
exces s ive  p r o f e s s i o n a l  s e r v i c e s  under t h e  ~ - e ~ ~ , h - , , ~ - n - ~ . r - a n c e  efi,c& 
1973. The M i n i s t e r  subsequent ly  decided t o  reprimand and f i n e  
Thomson. This  d e c i s i o n  was s e t  a s i d e  by t h e  Medical S e r u i c e s  
Review Tr ibuna l  on t h e  b a s i s  t h a t  t h e  r e f e r e n c e  t o  t h e  Medical 
S e r v i c e s  Committee was no t  i n  accordance w i th  t h e  terms of t he  
Rct .  The primary judge agreed w i t h  t h e  T r i b u n a l .  O n  appea l ,  
t h e  F u l l  Court  held t h a t  t h e  d e p a r t u r e  from t h e  Act would have 
had no e f f e c t .  O n  n a t u r a l  j u s t i c e ,  t h e  Court  held  t h a t  t h e  
Cornrnitt.ee of e x p e r t s  was e n t i t l e d  t o  r e l y  on s p e c i a l  knowledge 
a r i s i n g  from i t s  e x p e r t i s e  and a c t  on i t s  own views.  The 
Court  a f f i rmed  t h e  M i n i s t e r ' s  d e c i s i o n .  

Extension -------.-- of t ime t o  appeal,, 

I n  .BL?wy! u ,ZahmLn_dids.--+--Qx (6 September 1985) an a p p l i c a t i o n  
f o r  ex t ens ion  of  t ime t o  appea l  a g a i n s t  t h e  d e c i s i o n  of F O X  J .  
on 30 Apr i l  1985 ( s e e  [I9851 5  Admin Revi,ew 51) was re fused  by 
Bowen C . J .  His Honour expressed  t h e  view t h a t  s e c t i o n  16 (1 )  
of t h e  AD(JR) Act a u t h o r i s e d  t h e  making of s p e c i f i c  o r d e r s  
d i r e c t i n g  t h e  Mag i s t r a t e  hear ing  committal  proceedings  t o  
d i s cha rge  a  defendant  i n  r e s p e c t  of t h e  i n fo rma t ion  and charge 
a g a i n s t  h i m ,  He r e j e c t e d  t h e  argument t h a t  t h e  Cour t ,  i n  
e x e r c i s i n g  i t s  power under s e c t i o n  1 6 ( 1 ) ,  was l i m i t e d  t o  what 
could have been done a t  common law when reviewing an 
a d m i n i s t r a t i v e  d e c i s i o n  under one of t h e  p r e r o g a t i v e  w r i t s .  

I n .I, , .o_s.~a i c _o_.r?s u .!!in.Lster-.E!-r J-~-~i~~.~r_a_t_i~~?~-~~c1d_.-E-thn~~c. 
A f f a i r s  (10 Ju ly  1985) t h e  a p p l i c a n t  was a  p r o h i b i t e d  
non-c i t i zen  who en t e r ed  A u s t r a l i a  i l l e ( ~ a 1 l v .  The Court  - 
ordered  t h a t  he be r e l e a s e d  from custody pending t h e  hear ing  
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and d e t e r m i n a t i o n  o f  an a p p l i c a t i o n  f o r  j u d i c i a l  r eu i ew  o f  t h e  
d e c i s i o n  t o  depo r t  h im. The a p p l i c a n t ' s  h i s t o r y  of 
co- -operat ion w i t h  t h e  Department o f  Immig ra t i on  and E thn i c  
A f f a i r s  s i nce  h i s  approhension, h i s  work h i s t o r y  and 
r e l a t i o n s h i p  w i t h  h i s  de f a c t o  w i f e  and her  c h i l d r e n  were 

int:o account i n  o r d e r i n g  h i s  r e l e a s e .  

I n  ~fi&2.1a9-~k-A!tor_ u  M J ~ 4 s & g . ~ f . ~ r  1 m m i  g r a  t i  o  n a  n  d E t h  n  i c  
,flf_fy&i,,rs ( 16 J u l y  1985) a p p l i c a t i o n s  were pending be fo re  t h e  
Cour t  f o r  o rde rs  o f  r e v i e w  i n  r e s ~ e c t  o f  d e c i s i o n s  t o  depo r t  
t h e  f i ~ s t  a p p l i c a n t  and t o  r e f u s e ' b o t h  a p p l i c a n t s  permanent 
~ e a i d a n t  s t a t u s ,  The Cour t  ordered t h e  a p p l i c a n t s '  
s ~ n d i t i o n a l  release from custody pending r e c o n s i d e r a t i o n  by 
t h c  ~ r s p e n d s n t  of! t ho  dec i s i ons  which ware t h e  s u b j e c t  of: t h e  
app$%eat ians ,  I n  so do ing,  t he  Cour t  t,ook i n t o  account t he  
app l%can ts i  ne rd  f o r  medica l  t r ea tmen t  and t h a t  t h e  
p P e p a ~ a % i e n  a f  @ufdonco t o  submit  t o  t h e  respondent cou ld  b e s t  
bc dsrre i f  thoy were n o t  i n  cuotody,  The Cour t  cons idered 
t h a t  t h e  & p p l i s @ n t o  wrpe u n l i k @ $ y  t o  abscond because thny ware 
each I n u @ l u @ d  In 0 t h ~ ~  $oqaE proceedings and r a q u i r c d  med ica l  
kPeaCmenti: 

B:kz~k ::.: Q ~ ~ ~ ~ ~ ~ ~ ~ E ~ Q ~ E : ~ ~ R : ~ ~ ~ B  ":/= ~ . ~ ~ d = ~ . r ~  
f i  . u M . .  . . (20 
fwqul i f  i g ~ b )  %Ti@ G O M I R ~  F O L I R ~  ghat  gh@ a p p l i c a n t  l a d  shown t h a t  
f h @ ~ e  was a Et@~ loua  q u @ e t l e n  t o  !a@ %p ied  gnd gr'ianted a  r t a y - s f  
a d a p e ~ f a t , i e n  @ I R ~ @ I R  un f i .1  d @ k ~ p v n I n a ~ I o n  o f  k h ~  a p p l l e a t i e n  fop 
p @ u i @ ~ :  # R W ~ U @ P ,  f R @  GOUP% @ ~ p p @ a g & d  g+;p@ng ~ ~ % @ r u & k i o n @  
w h @ f h & ~  kR@ i b e @ ~ l e u 8  ques f iann  t ies f ,  which a p p l i e o  i n  
d@k@~mi f i%nq  whcikke~ f e  grank I n f @ p P e e u & a ~ y  in . june t lu@ ~ e l i e f ,  
was fR@ a p g P @ p ~ i a f @  f@sf  ke app l y  u n d e ~  kk@ hD(JW) h e k ,  Tho 
&@MF! @%gr@ii$@t4 aq~e@m@pk ,w i kh  t he  u i t y ~ s  e ~ p ~ @ @ l i e d , b y  MP 
*\A s k.'% e e! 3s n k mo ~n ~n ~~&A. .&:~2~: .a~ :~ ,k  u M;$1.$.tj.'g,..l"-7t.:~,,~ :..::: Z m m ~ . ~ ~ P p . . @ ~ ~ i : ~ P ~ ~ , ~ . ~ . ~ ~  
Ekha4.~. h.lflal.!i ( 6  4clqusk 1985) adept%pq y%kh  a % p ~ e ~ a l .  kh@ L ~P~i3'E'.@TF"§~gge! s f @d R y MF il u § f i e & K & B !, y z n ;aF.,)",;.&~,& u G.M.&~A:J;A 
(1.4313 5 i  FLW a& $ 3 8  i M a @ ~ f i e ~  i b ( f ) ( a )  P @ ~ M ~ P @ B  an 
apgl%tiawt k~ sat lsry  the B W P C  thak r @ i i 5 a r i ~  @P o%reumek&ne@o 
@%rsc whreh makg $ B  jua& k h a t  fh@ e e u ~ k .  sheu1.d make kRa 
8r;:de~ skjuqhfw : 
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n o t  p r o v i d i n g  i n f o r m a t i o n  t o  t h e  d e l e g a t e  on t h e  n a t u r e  of 
V i d e t o ' s  r e l a t i o n s h i p  w i t h  h i s  son and t h e  d e l e g a t e  f a i l e d  t o  
e n q u i r e  i n t o  t h e  q u e s t i o n  whe the r  U i d e t o  was e l i g i b l e  f o r  
change o f  s t a t u s  f o r  h u m a n i t a r i a n  and compassionate reasons .  

STATISTICS 

P r o g r e s s i v e  s t a t i s t i c s  i n d i c a t e  s i g n i f i c a n t  i n c r e a s e s  i n  t h e  
use o f  t h e  A c t  t o  c h a l l e n g e  Broadcas t ing ,  Customs and 
M i g r a t i o n  d e c i s i o n s .  

- - 
J u r i s d i c t i o n -  No. A p p l i c a t i o n s  under  AD(JR) fiG 

m 

O c t  1980- 1982 1983 1984 1 Jan 1985- 
Dec 1981 10 0 c t  1985 

B r o a d c a s t i n g  and 
T e l e v i s i o n  A c t  1942 1 

Compensat ion 
(Commonwealth Gouern- 
ment Employees) R c t  
197 1 5 

Customs 3 9 6 3 5 3 4 

Income Tax Assessment 
f l c t  1936 - 

M i g r a t i o n  A c t  1958 14 26 3 3 3 6 4 8 

P u b l i c  S s r v i c e  A c t  
1922 7 

R e p a t r i a t i o n  A c t  1920 6 2 5 9 7 

Telecommunicat ions  
A c t  1975 3 

O t h e r  4 1 3 4 6 2 7 7 4 5 

T o t a l  -..,*, 80 118 -.- --".-. 184 224 -- 164 -".". 
.-" ------.-..---.,.*- ""-,"-,"" ----" --,-.-,---- -.--.-,- *-------."- 
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A D M I N I S ' T R A , - I V E  L A W  W A T C H  

-- - ,- - - -- - -. .- -- - -- --- - 

S t u d e n t  A s s i s t a n c e  Review T r i b u n a l  (SflKT) 

L e g i s l a t i o n  was i n t r o d u c e d  i n t o  t h e  S e n a t e  on 11 Sep t ember  
1985 wh ich  p r o p o s e s  s i g n i f i c a n t  c h a n g e s ,  o f  a n  a d m i n i s t r a t i u e  
n a t u r e ,  i n  t h e  o p e r a t i o n  of t h e  SARTs. Tho C o u n c i l  was n o t  
c o n s u l t e d  b e f o r e  t.he l e g i s l a t i o n  was i n t r o d u c e d .  The B i . 1 1  
p r o p o s e s  t h a t  t h e  l a r g e  nurnber of e x i s t i n g  T r i b u n a l s  s h o u l d  be  
a t l o l i s h e d  and  one  T r i b u n a l  s e t  up w h i c h ,  i n  e f f e c t ,  would 
c o n ~ p r i s e  a  p o o l  o f  Convenors  ( f o r m e r l y  c a l l e d  C h a i r p e r s o n s )  
and rnc!rnbers. I t  i s  e x p e c t e d  t h a t  t h e r e  would be one  Convenor 
and a  nurnber o f  rnernbers i n  e a c h  S t a t e ,  and t h a t  T r i b u n a l s  
would be constituted o u t  o f  t h i s  p o o l  f o r  t h e  p u r p o s e  of-  
h e a r i n g  i n d i v i d u a l  a p p e a l s .  

O t h e r  changes  p roposed  would e n a b l e  t h e  a p p o i n t m e n t  of a c t i n g  
Convenor s ,  wo~nld a l . l ow  t h e  SAHT t o  r e r n i t  rnat:i:ers t o  C.he 
Department .  f o r  r e c o n s i d e r a t . i . o n  i n  a c c o r d a n c e  w i t h  i t s  
d i r e c t i o n s  o r  recorr~mentlat; , ions, and wou1.d p r o v i d e  For  rnore 
f l e x i b l e  p r o c e d ~ . ~ r e s  r e g a r d i n g  h e a r i n g  n o t i . c e s .  

These  changes  a r e  c o n t a i n e d  i n  t;.he S t u d e n t  n s s i s t a n c e  
Arnendrnenl. R i l l  1 9 8 5 .  I n  i n t r o d u c i n g  t h e  B i l l .  t h e  M i n i s t e r  .For 
Cornrnunity S e r u i c e s ,  S e n a t o r  Gr imes ,  i n d i c a t e d  t h a t  i t  was 
i n t e n d e d  t o  r e a p p o i n t  a l l  p r e s e n t  C h a i . r p e r s o n s  and members OF 
e x i s t i n g  SARTs a s  Conuenors  and members o f  t h e  new T r i b u n a l .  
The M5 .n i s t . e r ' s  s econd  r e a d i n g  s p e e c h ,  wh ich  o u t l i n e s  t h e  
p r o v i s i o n s  o f  t h e  R:i. l l ,  may be found  i n  n u s t r a l i a n  S e n a t e ,  
Har!.sar.r?_ ...... ttti Seeeetrtrc..n!I:?~~,.r: .1_.~.Ss,5., a t  pages  414--.41.5. 


