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Freedom o f  I n f o r r n a t i o n  

Costs  under  t h e  FOI Act  

I n  Hounslow u Dept o f  I m m i q r a t i o n  and E t h n i c  A f f a i r s  (20  
December 1985), a  f reedom o f  i n f o r m a t i o n  m a t t e r ,  t h e  F e d e r a l  
C o u r t  s e t  a s i d e  so much o f  a d e c i s i o n  o f  t h e  A d m i n i s t r a t i v e  
Appeals T r i b u n a l  as r e l a t e d  t o  t h e  q u e s t i o n  o f  c o s t s  and 
r e m i t t e d  t h e  m a t t e r  t o  t h e  T r i b u n a l  t o  be re -heard ,  The 
a p p l i c a n t  had sought  access t o  u a r i o u s  documents r e l a t i n g  t o  
irnrnigrat i .on m a t t e r s .  Access had been p a r t i a l l y  g r a n t e d  b u t ,  
s h o r t l y  b e f o r e  t h e  d a t e  on wh ich  t h e  m a t t e r  was t o  come b e f o r e  
t h e  T r i b u n a l ,  t h e  Department had r e l e a s e d  f u r t h e r  m a t e r i a l  and 
t h e  a p p l i c a n t  had been s a t i s f i e d  w i t h  t h i s  f u r t h e r  d i s c l o s u r e .  

The T r i b u n a l  had been asked t o  make a  recommendation t h a t  t h e  
a p p l i c a n t ' s  c o s t s  be p a i d  by t h e  Commonwealth p u r s u a n t  t o  
s e c t i o n  66 o f  t h e  FOI Act  and was s a t i s f i e d  t h a t  t h e  a p p l i c a n t  
had met t h e  s t a t u t o r y  c o n d i t i o n s  necessary t o  enab le  i t  i n  i t s  
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d i s c r e t i o n  t o  make such a  recommendation. N e v e r t h e l e s s  i t  
d e c l i n e d  t o  make t h e  recommendation, The a p p l i c a n t  c la imed  
t h e  respondent  had de layed  unreasonably ,  b u t  t h e  T r i b u n a l  had 
h e l d  t h a t  t h e  d e c i s i o n  o f  t h e  respondent  had n o t  been 
unreasonable  and i t  had n o t  been demonst ra ted t h a t  payment o f  
t h e  c o s t s  would  have caused t h e  a p p l i c a n t  f i n a n c i a l  h a r d s h i p .  
To make a  reconlmendation i n  t h i s  case, where a c c e p t a b l e  access 
had e v e n t u a l l y  been g r a n t e d ,  wauld  be t o  d i s c o u r a g e  p a r t i e s  
f r o m  r e a c h i n g  an agreement t h a t  avo ided  t h e  n e c e s s i t y  of a  
f u l l  h e a r i n g ,  t h e  T r i b u n a l  had r u l e d .  

Mr J u s t i c e  Sweeney i n  t h e  F e d e r a l  C o u r t  h e l d  t h a t  t h e  T r i b u n a l  
had e r r e d  i n  l a w  by t a k i n g  i n t o  account  t h e  wrong d e c i s i o n  - 
when i t  had cons ide red  " t h e  reasonableness o f  t h e  d e c i s i o n  
rev iewed  by t h e  T r i b u n a l 1 '  ( s e c t i o n  6 6 ( 2 ) ( d ) )  i t  had had r e g a r d  
n o t  t o  t h e  d e c i s i o n  t o  deny access b u t  t o  t h e  e v e n t u a l  
d e c i s i o n  t o  g r a n t  i t .  I t  had a l s o  f a i l e d  t o  t a k e  i n t o  account  
a r e l e v a n t  c o n s i d e r a t i o n ,  namely t h a t  a  recornrnendation t h a t  
t h e  c o s t s  o f  an a p p l i c a n t  be p a i d  would  be l i k e l y  t o  s h o r t e n  
r a t h e r  t h a n  l e n g t h e n  proceedings by encourag ing respondents  t o  
make prompt d e c i s i o n s .  

P u b l i c  i n t e r e s t  under  s e c t i o n  33 --- ------- 
A c l a i m  o f  exempt ion under  s e c t i o n  3 3 ( l ) ( a )  o f  t h e  FOI Rc t  has 
been uphe ld  by t h e  T r i b u n a l  on t h e  ground t h a t  d i s c l o s u r e  
c o u l d  reasonab ly  be expected t o  cause damage t o  t h e  
i n t e r n a t i o n a l  r e l a t i o n s  o f  t h e  Conlmonwealth. I n  _R-e_,-g;D-qfio-yg.y! 
and A t t o r n e y - G e n e r a l ' s  Department (29 November 1985) t h e  
a p p l i c a n t  had sought  access t o  p a r t  o f  a  document c o n t a i n i n g  
i n f o r m a t i o n  communicated i n  con f idence  by t h e  O n t a r i o  P o l i c e  
t o  t h e  Cornmonwealth C h i e f  Censor.  The i n f o r m a t i o n  concerned 
t h e  p r o d u c t i o n  and d i s t r i b u t i o n  o f  pornography and d e r i v e d  
f r o m  c o n f i d e n t i a l  sources of t h e  O n t a r i o  P o l i c e .  The Censor 
had subsequent ly  g i v e n  eu idence o f  t h e  substance o f  t h e  
i n f o r m a t i o n  t o  a  Senate Committee and t h a t  ev idence had formed 
p a r t  o f  t h e  p u b l i c  t r a n s c r i p t .  The Canadian Government 
s t r o n g l y  o b j e c t e d  t o  d i s c l o s u r e .  

The T r i b u n a l  r u l e d  t h a t  d i s c l o s u r e  c o u l d  reasonab ly  be 
expected t o  cause damage i n  a t  l e a s t  two i m p o r t a n t  r e s p e c t s :  
i t  c o u l d  have r e p e r c u s s i o n s  f o r  t h e  0n t .a r io  P o l i c e  i n  r e l a t i o n  
t o  c o n f i d e n t i a l  sources of  i n f o r m a t i o n ,  and i t  c o u l d  r e s u l t  i n  
a  g r e a t e r  r e l u c t a n c e  on t h e  p a r t  o f  t h e  Canadian Government t o  
channel  s e n s i t i v e  i n f o r m a t i o n  t o  t h e  R u s t r a l i a n  Government o r  
i t s  agenc ies  i n  t h e  f u t u r e .  

C o n t r a r y  t o  some e a r l i e r  d e c i s i o n s  o f  t h e  T r i b u n a l ,  i t  was 
h e l d  i n  t h i s  case t h a t  t h e r e  was no scope under  s e c t i o n  3 3  f o r  
t h e  b a l a n c i n g  o f  f a c e t s  o f  t h e  p u b l i c  i n t e r e s t .  The words of 
t h e  s e c t i o n  f o c u s  a t t e n t i o n  s p e c i f i c a l l y  on t h e  aspec ts  o f  t h e  
p u b l i c  i n t e r e s t  s e t  o u t  i n  t h e  s e c t i o n ,  t o  t h e  e x c l u s i o n  of 
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o t h e r  r e l e v a n t  i n t e r e s t s ,  t h e  T r i b u n a l  r u l e d .  W h e r e  a n y  o f  
t h o s e  g r o u n d s  was made o u t ,  t h e n  ~t was  n o t  o p e n  t o  t h e  
T r i b u n a l  t o  f i n d  o t h e r w i s e  t h a n  t h a t  d i s c l o s u r e  w o u l d  b e  
c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t  w i t h i n  t h e  m e a n i n g  o f  
s e c t i o n  33. 

T h e  T r i b u n a l  d e c i d e d  t h a t  it d i d  n o t  h a v e  j u r i s d i c t i o n  t o  
r e v i e w  a  d e c i s i o n  r e f u s i n g  t h e  r e r n i s s i o n  o f  c h a r g e s  i n  a  c a s e  
w h e r e  a  r e q u e s t  f o r  a c c e s s  and a  r e q u e s t  f o r  t h e  r e m i s s i o n  o f  
a n y  c h a r g e s  t h a t  m i g h t  b e  i m p o s e d  had b e e n  made c o n c u r r e n t l y .  
I n  Re W a t e r f o r d  and A t t o r n e y - G e n e r - a l l s  D e p a r t m e n t  (29 November 
1985) t h e  a p p l i c a n t  had s o u g h t  a c c e s s  t o  " d o c u m e n t s  r e l a t i n g  
t o  r e c e n t  G o v e r n m e n t  d e c i s i o n s  a b o u t  r e d u c i n g  t h e  c o s t  o f  
a d m i n i s t e r i n g  FOI l e g i s l a t i o n "  and had a p p l i e d  f o r  t h e  
r e m i s s i o n  o f  a n y  c h a r g e s .  A t  t h e  h e a r i n g  t h e  T r l b u n a l  p o i n t e d  
o u t  t h a t  t e c h n i c a l l y  t h e  a p p l i c a t i o n  f o r  r e m i s s i o n  was 
p r e m a t u r e .  A t  t h e  t i m e  o f  t h e  a p p l i c a t i o n ,  t h e  a p p l i c a n t  had 
n e i t h e r  paid  a n y  c h a r g e s  n o r  b e e n  n o t i f i e d  o f  a n y  l i a b i l i t y ,  
and t h e  T r i b u n a l  f o u n d  t h a t  t h e  s c h e m e  o f  t h e  FOI A c t  
c o n t e m p l a t e d  a  r e q u e s t  f o r  r e m i s s i o n  o n l y  a f t e r  n o t i f i c a t i o n  
o f  t h e  l i a b i l i t y  t o  p a y .  R d e c i s i o n  i n  a c c o r d a n c e  w i t h  t h e  
C h a r g e s  R e g u l a t i o n s  i s  q u i t e  s e p a r a t e  f r o m  t h e  d i s c r e t i o n  t o  
r e m i t  t h a t  c h a r g e .  

T h e  T r i b u n a l  r e j e c t e d  t h e  a r g u m e n t  o f  b o t h  p a r t i e s  t h a t  a s  a n  
i n c i d e n t  o f  r e u i e w i n g  a  d e c i s i o n  i n  r e g a r d  t o  l i a b i l i t y  t o  pay 
c h a r g e s  ( s e c t i o n  29), ,t was  o p e n  t o  t h e  T r i b u n a l  t o  e x e r c i s e  
t h e  power o f  r e m i s s i o n  a v a i l a b l e  t o  t h e  a g e n c y  ( s e c t i o n  30). 
T h e  T r i b u n a l  r e f e r r e d  t o  t h i s  a s  a  t y p e  o f  i n d i r e c t  r e v i e w  and 
was n o t  c o n v i n c e d  t h a t  i,t had power t o  r e v i e w  i n  t h i s  way a  
d e c i s i o n  t h a t  i t  was  n o t  a b l e  t o  r e v i e w  d i r e c t l y .  I t  s a i d  
t h a t  w i t h i n  t h e  s c h e m e  o f  t h e  FOI A c t ,  t h e  power o f  r e m i s s i o n  
was n o t  a v a i l a b l e  t o  t h e  a g e n c y  a t  t h e  t i m e  when  a  d e c i s i o n  
w h e t h e r  o r  n o t  t o  i m p o s e  c h a r g e s  was  b e i n g  m a d e ,  and a s  it was 
n o t  a v a i l a b l e  t o  t h e  p r i m a r y  d e c i s i o n - m a k e r  a t  t h a t  t i m e ,  i t  
bras n o t  n o r m a l l y  a v a i l a b l e  t o  t h e  T r i b u n a l .  

Tho  T r i b u n a l  a l l o w e d  t h e  a p p l i c a t i o n  f o r  r e v i e w  t o  b e  amended 
s o  t h a t  r e v i e w  was  s o u g h t  o f  a  d e c i s i o n  t o  i m p o s e  c h a r g e s ,  
t h u s  b r i n g i n g  t h e  a p p l i c a t . i o n  w i t h i n  t h e  T r i b u n a l ' s  
j u r i s d i c t i o n .  T h e  T r i b u n a l  a l s o  a d v e r t e d  t o  t h e  c o n f u s i . o n  and 
w a s t e  o f  r e s o u r c e s  t h a t  c o u l d  r e s u l t  f r o m  a  p o s s i b l e  o u e r l a p  
b e t w e e n  t h e  d i s c r e t i o n a r y  e l e m e n t s  i n v o l v e d  i n  a  d e c i s i o n  t o  
i m p o s e  c h a r g e s  and a  d e c i s i o n  t o  r e m i t  t h o s e  c h a r g e s ,  t h e  
f o r m e r  b e i n g  r e u i e u r a b l e  b u t  t h e  l a t t e r  n o t .  
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D i f f e r e n t  ----- --a- d e e a r t m e n t s , - d i f f e r e n t  ------------- a p p r o a c h . ~  

Re D i l l o n  and  D s a r t m e n t  o f  T r e a s u r y  and Re D i l l o n  and  --------- .--.---- -- ----.- 
D e p a r t m e n t  o f  T r a d e  ( 7  F e b r u a r y  1986)  conce rned  i d e n t i c a l  
r e q u e s t s  f o r  d o c u n ~ e n t s  r e l a t i n c i  t o  t h e  A rc l v l e  d iamond m ines  
b u t  r e f l e c t  a  d i v e r g e n c e  o f  app roach  t o  s;ch m a t t e r s  b y  t h e  
r e s p o n d e n t  d e p a r t n ~ e n t s .  The T r e a s u r y  i s s u e d  a  c o n c l u s i v e  
c e r t i f i c a t e  ( s e c t i o n  3 6 ( 3 ) ,  FOI  A c t ) ,  made v a r i o u s  c l a i m s  of 
e x e n ~ p t i o n  and d i d  n o t  v o l u n t e e r  t h e  docur r~en ts  i n  i s s u e  t o  t h e  
T r i b u n a l ,  w h i l e  t h e  D e p a r t m e n t  o f  T rade  d i d  n o t  i s s u e  a  
c e r t i f i c a t e  and v o l u n t e e r e d  t h e  documen ts .  I n  t h e  T r a d e  
m a t t e r ,  t h e  e x e m p t i o n s  we re  l a r g e l y  u p h e l d  because  
i n f o r m a t i o n  w h i c h  w o u l d  have  been d i . sc l .osed  had  been p r o v i d e d  
i n  c o n f i d e n c e  by companies and  s t a t e  and f o r e i g n  g o v e r n m e n t s .  
I n  r e a c h i n g  t h i s  d e c i s i o n ,  t h e  T r i b u n a l  p l a c e d  c o n s i d e r a b l e  
e v i d e n t i a l  w e i g h t  o n  t h e  documents t h e m s e l u e s .  I n  t h e  
T r e a s u r y  m a t t e r ,  t h e  T r i b u n a l  was g e n e r a l l y  u n a b l e  t o  r e a c h  a  
s t a t e  o f  s a t i s f a c t i o n  t .ha t  d i s c l o s u r e  w o u l d  be  c o n t r a r y  t o  t h e  
p u b l i c  i n t e r e s t  o n  t h e  e v i d e n c e  adduced and  r e q u i r e d  
p r o d u c t i o n  o f  t h e  documen ts .  

C o n s i d e r a b l e  a t t e n t i o n  was p a i d  t o  t h e  e f f e c t  o f  a  c e r t i f i c a t e  
upon t h e  o r d e r  o f  p r o c e e d i n g s  and i t  was d e c i d e d  t h a t  t h e  
n o n - . c e r t i f i c a t e d  c l a i n ~ s  o f  e x e m p t i o n  need n o t  be  c o n s i d e r e d  
b e f o r e  r e q u i r i n g  p r o d u c t i o n .  

I n  E . L - ? r d s u a l e  F i n a n c e  L i m i t e d  (No.  2 )  and  D e p a r t m e n t  o f  
, T r e a s u r y  ( 7  F e b r u a r y  1986) ,  whe re  access  t o  documents r e l a t i n g  
t o  a  f o r e i g n  t a k e o v e r  p r o p o s a l  was r e f u s e d  by  t h e  F o r e i g n  
I n v e s t m e n t  Rev iew Board ,  t h e  T r e a s u r y  had a l s o  i s s u e d  a  
c e r t i f i c a t e .  Hokreuer., t h e  T r i b u n a l  r e q u i r e d  p r o d u c t i o n  of t h e  
documents ,  n o t  b e i n g  s a t i s f i e d  t h a t  t h e r e  e x i s t e d  r e a s o n a b l e  
g rounds  f o r  t h e  c l a i m  t h a t  d i s c l o s u r e  w o u l d  b e  c o n t r a r y  t o  t h e  
p u b l i c  i n t e r e s t .  I t  a l s o  c o n s i d e r e d  v a r i o u s  f a c e t s  o f  t h e  
p u b l i c  i n t e r e s t .  

Commonwealth Ombudsman 

The A c t i n g  Ombudsman has e x p r e s s e d  h i .$  c o n c e r n  t h a t  r e p o r t i n g  
t o  P a r l i a m e n t  p u r s u a n t  t o  s e c t i o n  17 o f  t h e  Ombudsman A c t  rnay 
n o t  be  s u f f i c i o n t  s a n c t i o n  o r  end r e s u l t  o f  a n  Ombudsman 
i n v e s t i g a t i o n  whe re  t h e  Ombudsman i s  c r i t i c a l  o f  a n  agency  
t h a t  f a i l s  t o  i m p l e m e n t  t h e  Ombudsman's recomrnendat i .ons.  
H a u i n g  a s c e r t a i n e d  f r o m  o t h e r  Ombudsmen t .ha t  t h e y  t o o  c o n s i d e r  
t h a t   report.^ t o  P a r l i a m e n t ,  i n  t h e  absence  o f  any g u a r a n t e e  
t h a t  P a r l i a m e n t  w o u l d  a c t i v e l y  c o n s i d e r  them, do n o t  


