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D i f f e r e n t  ----- --a- d e e a r t m e n t s , - d i f f e r e n t  ------------- a p p r o a c h . ~  

Re D i l l o n  and  D s a r t m e n t  o f  T r e a s u r y  and Re D i l l o n  and  --------- .--.---- -- ----.- 
D e p a r t m e n t  o f  T r a d e  ( 7  F e b r u a r y  1986)  conce rned  i d e n t i c a l  
r e q u e s t s  f o r  d o c u n ~ e n t s  r e l a t i n c i  t o  t h e  A rc l v l e  d iamond m ines  
b u t  r e f l e c t  a  d i v e r g e n c e  o f  app roach  t o  s;ch m a t t e r s  b y  t h e  
r e s p o n d e n t  d e p a r t n ~ e n t s .  The T r e a s u r y  i s s u e d  a  c o n c l u s i v e  
c e r t i f i c a t e  ( s e c t i o n  3 6 ( 3 ) ,  FOI  A c t ) ,  made v a r i o u s  c l a i m s  of 
e x e n ~ p t i o n  and d i d  n o t  v o l u n t e e r  t h e  docur r~en ts  i n  i s s u e  t o  t h e  
T r i b u n a l ,  w h i l e  t h e  D e p a r t m e n t  o f  T rade  d i d  n o t  i s s u e  a  
c e r t i f i c a t e  and v o l u n t e e r e d  t h e  documen ts .  I n  t h e  T r a d e  
m a t t e r ,  t h e  e x e m p t i o n s  we re  l a r g e l y  u p h e l d  because  
i n f o r m a t i o n  w h i c h  w o u l d  have  been d i . sc l .osed  had  been p r o v i d e d  
i n  c o n f i d e n c e  by companies and  s t a t e  and f o r e i g n  g o v e r n m e n t s .  
I n  r e a c h i n g  t h i s  d e c i s i o n ,  t h e  T r i b u n a l  p l a c e d  c o n s i d e r a b l e  
e v i d e n t i a l  w e i g h t  o n  t h e  documents t h e m s e l u e s .  I n  t h e  
T r e a s u r y  m a t t e r ,  t h e  T r i b u n a l  was g e n e r a l l y  u n a b l e  t o  r e a c h  a  
s t a t e  o f  s a t i s f a c t i o n  t .ha t  d i s c l o s u r e  w o u l d  be  c o n t r a r y  t o  t h e  
p u b l i c  i n t e r e s t  o n  t h e  e v i d e n c e  adduced and  r e q u i r e d  
p r o d u c t i o n  o f  t h e  documen ts .  

C o n s i d e r a b l e  a t t e n t i o n  was p a i d  t o  t h e  e f f e c t  o f  a  c e r t i f i c a t e  
upon t h e  o r d e r  o f  p r o c e e d i n g s  and i t  was d e c i d e d  t h a t  t h e  
n o n - . c e r t i f i c a t e d  c l a i n ~ s  o f  e x e m p t i o n  need n o t  be  c o n s i d e r e d  
b e f o r e  r e q u i r i n g  p r o d u c t i o n .  

I n  E . L - ? r d s u a l e  F i n a n c e  L i m i t e d  (No.  2 )  and  D e p a r t m e n t  o f  
, T r e a s u r y  ( 7  F e b r u a r y  1986) ,  whe re  access  t o  documents r e l a t i n g  
t o  a  f o r e i g n  t a k e o v e r  p r o p o s a l  was r e f u s e d  by  t h e  F o r e i g n  
I n v e s t m e n t  Rev iew Board ,  t h e  T r e a s u r y  had a l s o  i s s u e d  a  
c e r t i f i c a t e .  Hokreuer., t h e  T r i b u n a l  r e q u i r e d  p r o d u c t i o n  of t h e  
documents ,  n o t  b e i n g  s a t i s f i e d  t h a t  t h e r e  e x i s t e d  r e a s o n a b l e  
g rounds  f o r  t h e  c l a i m  t h a t  d i s c l o s u r e  w o u l d  b e  c o n t r a r y  t o  t h e  
p u b l i c  i n t e r e s t .  I t  a l s o  c o n s i d e r e d  v a r i o u s  f a c e t s  o f  t h e  
p u b l i c  i n t e r e s t .  

Commonwealth Ombudsman 

The A c t i n g  Ombudsman has e x p r e s s e d  h i .$  c o n c e r n  t h a t  r e p o r t i n g  
t o  P a r l i a m e n t  p u r s u a n t  t o  s e c t i o n  17 o f  t h e  Ombudsman A c t  rnay 
n o t  be  s u f f i c i o n t  s a n c t i o n  o r  end r e s u l t  o f  a n  Ombudsman 
i n v e s t i g a t i o n  whe re  t h e  Ombudsman i s  c r i t i c a l  o f  a n  agency  
t h a t  f a i l s  t o  i m p l e m e n t  t h e  Ombudsman's recomrnendat i .ons.  
H a u i n g  a s c e r t a i n e d  f r o m  o t h e r  Ombudsmen t .ha t  t h e y  t o o  c o n s i d e r  
t h a t   report.^ t o  P a r l i a m e n t ,  i n  t h e  absence  o f  any g u a r a n t e e  
t h a t  P a r l i a m e n t  w o u l d  a c t i v e l y  c o n s i d e r  them, do n o t  
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n e c e s s a r i l y  c o n s t i t u t e  an adequate r e s o l u t i o n  t o  an 
i n u e s t i g a t i o n ,  t h e  Ombudsman has approached t h e  Prime M i n i s t e r  
f o r  h i s  v iews on whether  he b e l i e v e s  i t  d e s i r a b l e  f o r  such 
r e p o r t s  t o  r e c e i v e  a  guaranteed minimum o f  a t t e n t i o n ,  w i t h  a  
v iew t o  t a k i n g  some p r a c t i c a l  s teps  t o  improve t h e  p o s i t i o n .  

Ac t  o f  g r a c e  payments 

Where t h e  Ombudsman i s  o f  t h e  o p i n i o n  t h a t  payment o f  money i s  
necessary t o  r e c t i f y  o r  m i t i g a t e  a  d e c i s i o n  o r  a c t i o n ,  he i s  
a b l e  t o  recommend t h a t  payment be made t o  persons a f f e c t e d  by 
a  p a r t i c u l a r  d e c i s i o n  o r  a c t i o n  under i n u e s t i g a t i o n .  For  
example, a  r e c e n t  case i n  wh ich  such a  recommendation was made 
concerned a  b l o c k  o f  l a n d  bought  a t  a u c t i o n  I n  t h e  ACT. 
S u b s t a n t i a l  h idden  d e f e c t s  were l a t e r  d i s c o v e r e d  and, b e i n g  
unab le  t o  a f f o r d  t h e  c o s t  o f  t h e  s i t e  p r e p a r a t i o n  works 
necessary  t o  enab le  a  house t o  be b u i l t  on t h e  b l o c k ,  t h e  
p a r t i e s  approached t h e  Department o f  T e r r i t o r i e s  wh ich  took  
back t h e  b l o c k  and s o l d  them a  rep lacement  a t  r e s e r v e  p r i c e .  
They complained,  however, t h a t  they  were n o t  re imbursed  t h e  
c o s t  o f  d i s c o v e r i n g  t h e  h idden  d e f e c t s  and t h e  Ombudsman 
subsequen t l y  recommended payment o f  these  c o s t s .  T h i s  
recommendation has n o t  been implemented,  and as t h e  i s s u e  o f  
f i n a n c i a l  recompense i s  a  s i g n i f i c a n t  one f o r  t h e  f u t u r e  
e f f e c t i v e n e s s  o f  t h e  Ombudsman's o f f i c e  t h e  Ombudsman hopes t o  
be a b l e  t o  d i s c u s s  t h i s  m a t t e r ,  i n i t i a l l y  w i t h  t h e  Department 
of t h e  Prime M i n i s t e r  and Cab ine t ,  i n  t h e  near  f u t u r e .  

The C o u r t s  

No reasons r e q u i r e d  

The NSW P u b l i c  S e r v i c e  Board was n o t  o b l i g e d  t o  g i v e  reasons 
f o r  d i s m i s s i n g  an appea l  under  s e c t i o n  116 o f  t h e  NSW P u b l i c  
S e r v i c e  Act ,  t h e  H igh  C o u r t  has unanimously r u l e d ,  i n  P u b l i c  
S e r v i c e  Board o f  New South  Wales u  Osmond (21 February  1986). 
I n  t h a t  case, t h e  responden t ,  an o f f i c e r  o f  t h e  NSW P u b l i c  
S e r v i c e ,  u n s u c c e s s f u l l y  a p p l i e d  f o r  p r o m o t i o n  t o  t h e  p o s i t i o n  
of Chairman, L o c a l  Lands Boards.  H i s  appea l  was d i sm issed  by 
t h e  P u b l i c  S e r v i c e  Board and reasons were r e f u s e d .  By 
m a j o r i t y ,  t h e  C o u r t  o f  Appeal  d e c l a r e d  t h a t  t h e  Board was 
o b l i g e d  t o  g i v e  i t s  reasons and o rde red  i t  t o  do so - t h e  
Board t h e n  appealed by s p e c i a l  l e a v e  t o  t h e  H igh  C o u r t .  


