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n e c e s s a r i l y  c o n s t i t u t e  an adequate r e s o l u t i o n  t o  an 
i n u e s t i g a t i o n ,  t h e  Ombudsman has approached t h e  Prime M i n i s t e r  
f o r  h i s  v iews on whether  he b e l i e v e s  i t  d e s i r a b l e  f o r  such 
r e p o r t s  t o  r e c e i v e  a  guaranteed minimum o f  a t t e n t i o n ,  w i t h  a  
v iew t o  t a k i n g  some p r a c t i c a l  s teps  t o  improve t h e  p o s i t i o n .  

Ac t  o f  g r a c e  payments 

Where t h e  Ombudsman i s  o f  t h e  o p i n i o n  t h a t  payment o f  money i s  
necessary t o  r e c t i f y  o r  m i t i g a t e  a  d e c i s i o n  o r  a c t i o n ,  he i s  
a b l e  t o  recommend t h a t  payment be made t o  persons a f f e c t e d  by 
a  p a r t i c u l a r  d e c i s i o n  o r  a c t i o n  under i n u e s t i g a t i o n .  For  
example, a  r e c e n t  case i n  wh ich  such a  recommendation was made 
concerned a  b l o c k  o f  l a n d  bought  a t  a u c t i o n  I n  t h e  ACT. 
S u b s t a n t i a l  h idden  d e f e c t s  were l a t e r  d i s c o v e r e d  and, b e i n g  
unab le  t o  a f f o r d  t h e  c o s t  o f  t h e  s i t e  p r e p a r a t i o n  works 
necessary  t o  enab le  a  house t o  be b u i l t  on t h e  b l o c k ,  t h e  
p a r t i e s  approached t h e  Department o f  T e r r i t o r i e s  wh ich  took  
back t h e  b l o c k  and s o l d  them a  rep lacement  a t  r e s e r v e  p r i c e .  
They complained,  however, t h a t  they  were n o t  re imbursed  t h e  
c o s t  o f  d i s c o v e r i n g  t h e  h idden  d e f e c t s  and t h e  Ombudsman 
subsequen t l y  recommended payment o f  these  c o s t s .  T h i s  
recommendation has n o t  been implemented,  and as t h e  i s s u e  o f  
f i n a n c i a l  recompense i s  a  s i g n i f i c a n t  one f o r  t h e  f u t u r e  
e f f e c t i v e n e s s  o f  t h e  Ombudsman's o f f i c e  t h e  Ombudsman hopes t o  
be a b l e  t o  d i s c u s s  t h i s  m a t t e r ,  i n i t i a l l y  w i t h  t h e  Department 
of t h e  Prime M i n i s t e r  and Cab ine t ,  i n  t h e  near  f u t u r e .  

The C o u r t s  

No reasons r e q u i r e d  

The NSW P u b l i c  S e r v i c e  Board was n o t  o b l i g e d  t o  g i v e  reasons 
f o r  d i s m i s s i n g  an appea l  under  s e c t i o n  116 o f  t h e  NSW P u b l i c  
S e r v i c e  Act ,  t h e  H igh  C o u r t  has unanimously r u l e d ,  i n  P u b l i c  
S e r v i c e  Board o f  New South  Wales u  Osmond (21 February  1986). 
I n  t h a t  case, t h e  responden t ,  an o f f i c e r  o f  t h e  NSW P u b l i c  
S e r v i c e ,  u n s u c c e s s f u l l y  a p p l i e d  f o r  p r o m o t i o n  t o  t h e  p o s i t i o n  
of Chairman, L o c a l  Lands Boards.  H i s  appea l  was d i sm issed  by 
t h e  P u b l i c  S e r v i c e  Board and reasons were r e f u s e d .  By 
m a j o r i t y ,  t h e  C o u r t  o f  Appeal  d e c l a r e d  t h a t  t h e  Board was 
o b l i g e d  t o  g i v e  i t s  reasons and o rde red  i t  t o  do so - t h e  
Board t h e n  appealed by s p e c i a l  l e a v e  t o  t h e  H igh  C o u r t .  
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In the Court of Appeal, the President, Mr Justice Kirby, in 
the majority, had based his conclusion on the broad principle 
that the common law requires those entrusted by statute with 
the discretionary power to make decisions which will affect 
other persons to act fairly in the performance of their 
statutory functions. Normally this would involve an 
obligation to state the reasons for discretionary decisions 
affecting others. The Chief Justice of the High Court, 
however, ruled that this conclusion was opposed to 
overwhelming authority - there was no general rule of common 
law or principle of natural justice that required reasons to 
be given for administrative decisions. The other judges 
agreed with the Chief Justice, with Mr Justice Wilson adding 
that an examination of the relevant legislation revealed that 
the legislature had deliberately refrained from imposing an 
obligation on the Public Service Board to give its reasons in 
a case such as this, and had clearly taken the view that it 
was not in the public interest that senior officers should 
have their respective merits canvassed publicly. 

Mr Justice Kirby had also aduerted to policy considerations, 
but the Chief Justice held that even if it were agreed that 
such a rule of law would be beneficial, it was a change which 
the courts ought not to make because it involved a departure 
from a settled rule on the grounds of policy and should 
therefore be decided by the legislature and not the courts. 

Notwithstanding that there was no general rule requiring 
reasons in this instance, the High Court also considered 
whether this was a special case in which the rules of natural 
justice required that reasons be given, and held that it was 
not as the issues before the appellant Board were simple and 
well-defined and the respondent knew what issues were 
canvassed on the appeal and could readily infer on which 
provision of the Public Service Act the Board's conclusion 
rested. The Chief Justice said that the rules of natural 
justice were designed to ensure fairness and it was difficult 
to see how the fairness of an administrative decision could be 
affected by what was done after the decision was made. 

Reasons for seizure order@ 

In Murphy and Ors v KRM Holdinqs Pty Limited (23 December 
1985) the Full Court of the Federal Court upheld a decision o f  
Mr Justice Wilcox requiring the appellants, customs officers, 
to provide a statement of reasons under section 13 of the 
AD(JR) Act. The appellants had seized Mercedes Benz motor 
vehicles imported by the respondent, believing the vehicles to 
be "forfeited goods'' (see section 203 of the Customs Act 
1901). When the respondent sought a statement of reasons for 
the decision to seize, the appellants had refused on the basis 
that that decision was within the classes of decisions 
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s p e c i f i e d  i n  S c h e d u l e  2 o f  t h e  AD(JR) A c t  f o r  w h i c h  r e a s o n s  
a r e  n o t  r e q u i r e d  t o  be  g i v e n  u n d e r  s e c t i o n  1 3 .  Pa rag raphs  ( e )  
and ( f )  o f  S c h e d u l e  2 we re  r e l i e d  o n .  

T h i s  a rgumen t  was r e j e c t e d .  The d e c i s i o n  d i d  n o t  r e l a t e  t o  
" t h e  a d m i n i s t r a t i o n  o f  c r i m i n a l  j u s t i c e "  and was n o t  " i n  
c o n n e c t i o n  w i t h  t h e  i n v e s t i g a t i o n  o r  p r o s e c u t i o n  o f  pe rsons1 '  
n o r  was i t  e i t h e r  i n  c o n n e c t i o n  w i t h  t h e  i n s t i t u t i o n  o r  
c o n d u c t  o f  p r o c e e d i n g s  i n  a  c i v i l  c o u r t  o r  a  d e c i s i o n  w h i c h  
r e l a t e d  t o  o r  may have  r e s u l t e d  i n  t h e  b r i n g i n g  o f  p r o c e e d i n g s  
i n  a  c i v i l  c o u r t  f o r  t h e  r e c o v e r y  o f  p e n a l t i e s .  " A  s e i z u r e  
has i t s  own consequences ,  b u t  t h e s e  a r e  u n r e l a t e d  t o  
p r o c e e d i n g s  f o r  a  p e n a l t y  . . .  t h e  g rounds  g i v i n g  r i s e  t o  a  
f o r f e i t u r e  o v e r l a p  w i t h  t h e  customs o f f e n c e s  ( s e t  o u t  i n  
s e c t i o n  234 (1 )  [ o f  t h e  Customs A c t ] )  w h i c h  g i v e  r i s e  t o  
l i a b i l i t y  f o r  a  p e n a l t y  and t h e y  a r e  d i f f e r e n t l y  e x p r e s s e d " ,  
s a i d  Mr  J u s t i c e  F o x ,  

AD(JR) A c t  n o t  d i r e c t e d  t o  f a c t u a l  In_kt_t-e_r-S 

The F u l l  F e d e r a l  C o u r t ,  i n  P e a r c e  u  B u t t o n  ( 7  March  1 9 8 6 ) ,  has 
h e l d  t h a t  t h e r e  i s  no  power,  p u r s u a n t  t o  s e c t i o n  1 6 ( l ) ( c )  o f  
t h e  AD(JR) A c t ,  t o  d e t e r m i n e  t h e  q u e s t i o n  o f  f o r f e i t u r e  o f  
i m p o r t e d  g o o d s .  The a p p e l l a n t s  i n  t h a t  case  had s o u g h t  a t  
f i r s t  i n s t a n c e  a  r e v i e w  o f  t h e  s e i z u r e  and d e t e n t i o n  o f  s i x  
m o t o r  v e h i c l e s  by  Cus toms.  They had  a l s o  s o u g h t  a  d e c l a r a t i o n  
t h a t  t h e  v e h i c l e s  had  been l a w f u l l y  i m p o r t e d .  The v e h i c l e s  
had  been s e i z e d  by  Customs who a l l e g e d  t h a t  f a l s e  s ta temen ts  
i n  r e g a r d  t o  t h e  p r i c e s  p a i d  f o r  them had been made when t h e  
v e h i c l e s  had been e n t e r e d  f o r  home c o n s u m p t i o n .  Mr J u s t i c e  
P i n c u s ,  a t  f i r s t  i n s t a n c e ,  d i s m i s s e d  t h e  a p p l i c a t i o n  ( ( 1 9 8 5 )  
6 0  ALR 5 3 7 ) .  He f o u n d  t h a t  t h e  s e i z e d  goods we re  f o r f e i t e d  
goods and  t h i s  f i n d i n g  r e s t e d  o n  t h e  v i e w  t h a t  u n d e r  t h e  
AD(JR) A c t  t h e  c o u r t  c o u l d  i n v e s t i g a t e  t h e  q u e s t i o n  o f  
f o r f e i t u r e  and  c o u l d  make a  d e c l a r a t i o n  as  t o  t h e  l e g a l i t y  o r  
o t h e r w i s e  o f  t h e  i r n p o r t a t i o n  o f  t h e  goods .  He s a i d  t h a t  
s e c t i o n  1 6 ( l ) ( c )  o f  t h e  AD(JR) A c t  e n a b l e d  p a r t i e s  t o  a v o i d  
t h e  n e c e s s i t y  o f  l i t i g a t i n g  e l s e w h e r e  m a t t e r s  c l o s e l y  r e l a t e d  
t o  t h e  d e c i s i o n s  a t t a c k e d ,  by  h a v i n g  t h e  c o u r t  make a  
d e c l a r a t i o n  a s s o c i a t e d  w i t h  t h e  s e t t i n g  a s i d e  o f  a  d e c i s i o n ,  
o r  t h e  r e f u s a l  t o  s e t  a s i d e  a  d e c i s i o n .  On a p p e a l  t o  t h e  F u l l  
C o u r t ,  however ,  i t  was h e l d  t h a t  t h e  AD(JR) A c t  was n o t  
i n t e n d e d  t o  p r o v i d e  f o r  r e v i e w  o f  f i n d i n g s  o f  f a c t ,  o n  t h e  
" m e r i t s M  o f  a  c a s e .  S e c t i o n  1 6 ( l ) ( c )  d e a l t  w i t h  r e l i e f ,  and 
e n a b l e d  o r d e r s  i n  r e l a t i o n  t o  c o l l a t e r a l  o r  r e l a t e d  m a t t e r s  t o  
g i v e  e f f e c t  t o  a  f i n d i n g  w i t h i n  j u r i s d i c t i o n .  To d e t e r m i n e  
t h e  q u e s t i o n  o f  f o r f e i t u r e  w o u l d  be t o  become i n v o l v e d  i n  
q u e s t i o n s  such  as  w h e t h e r  a  b r e a c h  o f  t h e  Customs A c t  had  
o c c u r r e d ,  and  t h e  t l t l e  and r i g h t  t o  p o s s e s s i o n  o f  g o o d s .  
These we re  f a c t u a l  m a t t e r s  t o  w h i c h  t h e  AD(JR) A c t  was n o t  
d i r e c t e d .  C o n s e q u e n t l y  t h e  f i n d i n g  o f  f o r f e i t u r e  was s e t  
a s i d e ,  b u t  o t h e r w i s e  t h e  a p p e a l  was d i s m i s s e d .  



[I9861 Admin Review 117 

Matter remitted to Tribunal ---..-- -..---------- ----.-- 

In C-OJ-!onwealth y,-Twyfi-a__n_ (23 December 1985) the Commonwealth 
had appealed against a decision of the Tribunal which had set 
aside a determination under the Compensation (Commonwealth 
Gouernment -.----.- E&l~yees-l~~jO&~ 19'71 that the Department of De.Fence 
Support, with which the respondent was working at the time of 
sustaining a back injury, was not liable make weekly 
payments to the respondent in respect of personal injury 
arising out of or in the course of his employment. 

The court held that in fact the Tribunal had not formally 
decided that the respondent was totally incapacitated for work 
and had been so for a specified period of time, distinguishing 
between the Tribunal's actual decision and its reasons for 
decision. The finding that the respondent was so 
incapacitated, as it appeared in the Tribunal's reasons, 
however, had not been open to it on the euidence. 

The Tribunal was also held to haue erred in law in attaching 
some weight to a finding by the Secretary to the Department of 
Social Security that the respondent was incapacitated for 
work. Although the Tribunal is not bound by the rules of 
euidence its duty was to form its own uiew on the merits of 
the case without any presumption as to the correctness of 
another's uiew. In addition, the Tribunal had erred in law in 
that, having set aside the delegate's determination, it had 
failed to comply with section 43(l)(c) of the AAT Act by 
either (i) making a decision in substitution, or (ii) 
remitting the matker for reconsideration. The matter was 
remitted to the Tribunal for re-hearing. 

Discouery, and statements of reasons -- 

The auailability of discouery and its relationship to a 
statement of reasons pursuant to section 13 of the AD(JR) Act 
is discussed in Nestle Australia Limited u Commissioner of 
Taxation (14 February 1986). In that case, review of a -- 
refusal to extend time for payment of income tax was sought. 
To determine whether discouery was auailable, Mr Justice 
Wilcox followed the "anti-fishing" approach of the Full Court 
in W.A. P&r&-s Pty. Ltd. u Bannerman (1980) 30 ALR 559, that 
is, "whether there is euidence to ground a suspicion that the 
applicant has a good case, proof of which is likely to be 
aided by discouery". 
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F o l l o w i n g  an  i n u e s t i g a t i o n  w h i c h  had ex tended o v e r  many years ,  
n o t i c e s  o f  assessment o f  t a x  f o r  t h e  years  1970 t o  1981 had 
been i s s u e d ,  t h e  t o t a l  amount o f  t a x  assessed b e i n g  i n  excess 
of $19 m i l l i o n .  The a p p l i c a n t  contended t h a t  t h e  h i s t o r y  o f  
t h e  i n v e s t i g a t i o n  shou ld  have been taken  i n t o  accoun t  i n  
d e t e r m i n i n g  whether  t o  g r a n t  an e x t e n s i o n  o f  t i m e  t o  pay .  On 
t h e  b a s i s  t h a t  t h i s  was a r g u a b l y  a  m a t e r i a l  m a t t e r  and t h a t  
t h e r e  was eu idence t o  ground a  s u s p i c i o n  t h a t  t h e  a p p l i c a n t  
had a  good case on t h i s  aspec t ,  d i s c o u e r y  o f  t h e  documents 
r e l a t i n g  t o  t h e  p r o g r e s s  o f  t h e  i n u e s t i g a t i o n  was o r d e r e d .  
D i s c o v e r y  of documents r e l a t i n g  t o  t h e  b a s i s  o f  assessment was 
re fused,  as was d i s c o u e r y  o f  o t h e r  documents r e l a t i n g  t o  t h e  
a c t u a l  d e c i s i o n  under  c h a l l e n g e .  I t  was h e l d  t h a t  t h e  
a p p l i c a n t ' s  c o m p l a i n t  t h a t  t h e  dec is ion-maker  had f a i l e d  t o  
t a k e  i n t o  accoun t  p a r t i c u l a r  m a t t e r s  was n o t  a  sound b a s i s  f o r  
d i s c o v e r y  because t h e  s e c t i o n  13 s ta tement  o f  reasons i t s e l f  
was a d m i s s i b l e  t o  p r o v i d e  eu idence o f  t h e  m a t t e r s  wh ich  t h e  
dec is ion-maker  had t a k e n  i n t o  a c c o u n t .  

P r o c e d u r a l  f a i r n e s s  

A submiss ion  t h a t  t h e  M i n i s t e r  f o r  I m m i g r a t i o n  and E t h n i c  
A f f a i r s  had f a i l e d  t o  accord  " p r o c e d u r a l  f a i r n e s s "  i n  t h e  
sense used by t h e  H i g h  C o u r t  i n  =a & Ors u  West & Anor 
((1985) 62 ALR 321; see [I9861 Admin Reuiew 93) was n o t  
s u c c e s s f u l  i n  N f u s i  8 Anor u  M i n i s t e r  f o r  I m m i g r a t i o n  and 
E t h n i c  A f f a i r s  (21 February  1986). I n  a p p l y i n g  K ioa,  t h e  
c o u r t  h e l d  t h a t  t h e  requ i rements  o f  p r o c e d u r a l  f a i r n e s s  i n  
t h i s  case d i d  n o t  r e q u i r e  t h e  respondent  t o  g i v e  t o  t h e  
a p p l i c a n t s  any o p p o r t u n i t y  t o  respond t o  any o f  t h e  m a t t e r s  
r e l i e d  upon, beyond t h a t  a f f o r d e d  t o  them a t  t h e  t i m e  o f  t h e i r  
i n t e r u i e w s .  Sta tements  i n  t h e  r e s p o n d e n t ' s  reasons wh ich  were 
r e l i e d  upon by t h e  a p p l i c a n t s  were h e l d  t o  be n o t  p r e j u d i c i a l  
t o  t h e  a p p l i c a n t s  and t h u s  t h e r e  had been no r e q u i r e m e n t  t h a t  
t h e  a p p l i c a n t s  be g i v e n  an o p p o r t u n i t y  t o  respond t o  them. 

I n v a l i d  p e n s i o n  under  r e c i p r o c a l  arrangements c a n c e l l e d  

An appea l  a g a i n s t  a  d e c i s i o n  o f  t h e  A d m i n i s t r a t i v e  Appeals 
T r i b u n a l  a f f i r m i n g  t h e  c a n c e l l a t i o n  o f  an i n v a l i d  pens ion  has 
been d i s m i s s e d  by a  F u l l  C o u r t  o f  t h e  F e d e r a l  C o u r t .  I n  
W i l s o n  u  Department o f  S o c i a l  S e c u r i f y  (13 February  1986) t h e  
a p p l i c a n t  had been i n  r e c e i p t  o f  t h e  pens ion  under  r e c i p r o c a l  
arrangements between A u s t r a l i a  and New Zealand because of 
10 years  combined con t inuous  r e s i d e n c e  i n  those  two 
c o u n t r i e s .  T h i s  pens ion  was c a n c e l l e d ,  however, when t h e  
a p p l i c a n t  r e c e i v e d  an i n v a l i d  pens ion  under  New Zealand 
l e g i s l a t i o n .  The a p p l i c a n t  c la imed  t h a t  t h e  T r i b u n a l  had 
f a i l e d  t o  c o n s i d e r  whether  h i s  e n t i t l e m e n t  t o  an i n v a l i d  
pens ion  a r o s e  i n d e p e n d e n t l y  o f  t h e  r e c i p r o c a l  arrangements b u t  
t h e  c o u r t  h e l d  t h i s  c l a i m  t o  a  pens ion  was b a r r e d  because t h e  
a p p l i c a n t  had n o t  been p h y s i c a l l y  p r e s e n t  i n  A u s t r a l i a  on t h e  
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d a t e  i n  wh ich  he lodged  h i s  c l a i m ,  as r e q u i r e d  by s e c t i o n  
2 4 ( l ) ( b )  o f  t h e  S o c i a l  S e c u r i t y  Ac t  1947. The c o u r t  r e j e c t e d  
t h e  submiss ion  t h a t  t h i s  sub-sec t ion  a p p l i e d  o n l y  t o  t h e  f i r s t  
and n o t  a subsequent g r a n t  o f  an i n v a l i d  pens ion .  

compensat ion c l a i m  f o l l o w i n s  squash game 

A m a t t e r  i n v o l v i n g  a  compensat ion c l a i m  f o l l o w i n g  a  l u n c h  t i m e  
squash game has been r e m i t t e d  by t h e  F e d e r a l  C o u r t  t o  t h e  
A d m i n i s t r a t i v e  Appeals T r i b u n a l  f o r  d e c i s i o n .  The m a t t e r  
a rose  o u t  o f  a  c l a i m  f o r  compensat ion i n  r e s p e c t  o f  i n c a p a c i t y  
f o r  work a f t e r  an ep isode o f  c a r d i a c  a r r h y t h m i a  s u f f e r e d  
d u r i n g  a  l u n c h  t i m e  squash game a t  c o u r t s  m a i n t a i n e d  by t h e  
employer .  I n  Canberra C o l l e g e  o f  Advanced Educa t ion  u  C u l p i n  
(10 February  1986) t h e  c o u r t  h e l d  t h a t  t h e  T r i b u n a l  had e r r e d  
i n  c o n s i d e r i n g  t h e  case as one o f  ' Ipersona l  i n j u r y  a r i s i n g  o u t  
of  o r  i n  t h e  course o f  t h e  employment o f  an employee" under  
s e c t i o n  27 of t h e  Compensation (Commonwealth Government 
Emplovees) A c t  1971. The r e a l  q u e s t i o n ,  i t  s a i d ,  was whether  
t h e  employee had s u f f e r e d  an a g g r a v a t i o n  o f  t h e  c o n d i t i o n  o f  
h y p e r t e n s i o n  t o  wh ich  t h e  employment had been a  c o n t r i b u t i n g  
f a c t o r  w i t h i n  t h e  meaning o f  s e c t i o n  29 o f  t h e  A c t .  

A D M I N I S T R A T I V E  L A W  W A T C H  

Appointment o f  new Ombudsman 

Mr G.K. K o l t s ,  OBE, QC, has been a p p o i n t e d  Commonwealth 
Ombudsman f r o m  1  J u l y .  Mr K o l t s  has been F i r s t  P a r l i a m e n t a r y  
Counsel  f o r  more t h a n  f i v e  years  and has a  l o n g  and s u s t a i n e d  
i n v o l v e m e n t  i n  a d m i n i s t r a t i v e  l a w .  He was a  f o u n d a t i o n  member 
o f  t h e  A d m i n i s t r a t i v e  Review C o u n c i l  and se rved  on t h e  C o u n c i l  
f o r  s i x  y e a r s .  On t a k i n g  up h i s  appo in tment  as Commonwealth 
Ombudsman, Mr K o l t s  w i l l  become an ex o f f i c i o  member o f  t h e  
C o u n c i l .  U n t i l  he takes  up h i s  appo in tment ,  A i r  V i c e  Marsha l  
J .C.  Jordan,  A 0  w i l l  Cont inue t o  a c t  as Commonwealth Ombudsman. 


