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T h e  d t : c i s i . o r i  of' t h e  F u l l  C o u r t  o f  t h e  F e d e r a l .  Cot.lr.t i . n  
C o r r ~ r n i s s i o n e r  o f  ' T a x a t i o n  v  S w i s s  A l u r n i n i u r n  L i m i t e d  .. . ......-. -. . -.- ....... - 
( 2 6  May 1986)  s e t t l e s  f o r  t h e  t i m e  b e i n g  t h e  d i f f e r e n c e s  o f  
o p i n i o n  ~ r r i t h i n  t h e  AAT o n  t h e  p r o p e r  a p p l . i c a t i o n  o f  s e c t i o n  38 
o f  t h e  FOI A c t  i n  r e l a t i o n  t o  s e c t i o n  16 o f  t h e  I n c o m e  T a x  
n s s e s s r n e n t  A c t .  

T h e  p r o c e e d i n g s  r e a c h e d  t h e  c o u r t  by a  c i r c u i t o u s  r o u t e .  T h e  
Corrlrn. i .ssioner and  ano .k l i e r  p a r t y  f i r s t  a p p e a l e d  t o  t h e  c o u r t  
u n d e r  sec .k io r1  44  o f  i:he A A ' T  Act: a g a i n s t :  a  dec - i . s : i on  o f  t h e  AAT 
t h a t  ~ ) a r t . s  o f  a  doc t ,~rnent  w e r e  n o t ,  exernpt  u n d e r  s e c t i o n  38 o f  
t h e  F ~ I  n c  t . 1- he  c  0c.1 r t h e l .  d  , h o ~ ~ r e  v  e I- , ' i n  fi.l.co-a ~f.-.fl~j_.tr!:a_?:_?:I.i!. 
1- td  & -. O r s  v  S w i s s  . O l u r n i n i u r n  .-... . A u s t r a l i a  .. - I - t d  - & ........ O r s  ... (1986)  6 4  Al..R 
31'7 t h a t  t h e  c o u r t :  had n o  i u r i s d i c t : i . o r i  t o  h e a r  t h e  appea1.s - 
s i n c e  t h e  n A ' T  had i i o t  de ter ,m: i r ied  t h e  q u e s t i o n s  r a i s e d  by *:.he 
Cor r~ r r~ i . r j s i one r  c o n c e r n i n g  t h e  a p p l . i c a t i . o r 1  o f  o t h e r  exel!rnpt:i.ons . 
T h e  A A T ' s  d e c i s i o n  c o n s e q u e n t l y  d i d  n o t  f i n a l l y  determine t h e  
m a t t e r .  Soon  a f t e r w a r d s  t h e  AAT r e f e r r e d  t h e  q u e s t i o n  o f  l a w  
i n v o l v e d  t o  t h e  F a d e r a l  C o u r t  u n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n  
45 o f  t h e  RAT f i c t ,  T h o s o  p r o v i s i o n s ,  t h e  c o u r t  s a i d ,  w e r e  w:i.tle 
e n o u g h  -1.0 encompass  a  s i . \ r u a t i o n  w h e r e  . the  ART, a s  i n  t h i s  c a s e ,  
had a l . r e a d y  rrlade a  d e c i . s : i o r i  o n  t h e  r r l a t i e r  i n  i s s u e .  

'The F u l l  C o u r t  d e c i d e d  by r r ~ a j o r i t y  t i h a t  . t he  d o c u m e n t  c o n c e r n e d  
was a n  e x e r r ~ p t  d o c u r r ~ e n t  by v i r t u e  o f  s e c t l . o n  38 o f  t h e  FOI O c t  
o n  t h e  g r o u n d  t h a t  s e c t i o n  16 o f  t h e  Incorne T a x  A s s e s s m e n t  A c t  
a p p l i e d  s y t e c i . f i c a l . l y  t o  i n f o r r r ~ a t : i o n  o f  a  k i n d  c o n t a i . r i e d  i n  t h e  
docu rnen t  and  p r o h i b : i t a $ d  p e r s o n s  r e f e r r e d  t o  i . n  . t he  Act .  f r o m  
d i . s c l o s i n g  i . n f o r . r r ~ a t i o r i  o f  t h a t  k i n d .  S e c t i o n  16 p r 0 h i b : i . t ~  a n  
o f f i . c e r  f r o r n ,  a m o n g s t  o t h e r  k h i n g s ,  c o r r ~ r n u n i c a t i n g  t o  any  p e r s o n  
any  i r i f o r r n a t i o n  r e s p e c t i n g  t h e  a f f a : i . r s  o f  a n o t h e r  p e r s o r i  
a c q u : i r e d  by t h e  o F f i c e r  i n  t h e  c o u r s e  o f  o r  by r e a s o n  o f  h i s  o r  
h e r  F - ! r r~p loy rne r i t .  S e c t i o n  38 o f  t h e  FOI A c t  p r o v i d e s  t h a t  a  
t l ocu rnen t  : i s  exe l . r~p t  :if t h e r e  i s  l e g i s l . a t i o n  i n  f o r c e  ' a p p l y i . n g  
s p e c : i f i . c a l . l y  t o  i r ~ f o r r r ~ a t i o n  0 . F  a  k i n d  c o n t a : i n e d  i n  t h e  d o c u m e n t  
and  p r o h : i . b i t i n g  p e r s o n s  r e f e r r e d  t o  i n  t h e  e n a c t m e n t  F r o m  
d i s c l o s i n g  information o f  t h a t  k i . n d l  , l ' he  C h i e f  J u d g e ,  S : i r  
N i g e l  Rowen,  c h a r a c . t e r i s e d  t h e  in -For rnat : i .on  p r o t e c t e d  by 
s e c t i o n  3.6 a s  ' t a x  r e l a t e d  i . n f o r r r ~ a t i o r i '  , w h i l e  Mr J u s t i c t : !  
J a c k s o n  c h a r a c t e r : i s e d  i t  a s  i n f o r m a t i o n  r e s p e c t i n g  %he  a - F f a i r s  
o f  a n o t h e r  p e r s o n .  Mr J u s t i . c e  F o x ,  who  d i . ss t?n t -ed ,  t o o k  t h e  
v i e w  t h a t  s e c t i o n  16 was o f  g e n e r a l  r a t h e r  t h a n  s p e c i f i c  
app l . : i . ca t r i .o r i ,  i t l e n t : i f y i n g  t h e  i n f o r r r 1 a t : i o n  i n  a n  e n t i r e 1 . y  g e n e r a l  
way t h r o u g h  t h e  c a p a c i t y  o f  t h e  p e r s o n  who  r e c e i v e d  i t .  

A c c e s s  t o  d o c u m e n t s  c o n c e r n i . n g  D a i n t r e e  r a i n f o r e s t  

'1- he d  e  c  :i s  i 0 n  Q f .t: he 0  A T i n  , A E ? . - - N ~ ~  ........ ar!d..-D_~~,~.,a.,r.t_~?_~",n~~~ .... 05 I".rr2mc 
Yin.2-~...tr9~r 3-nd .. ~ ~ ~ ~ . ~ , , ~ . ~ ~ ~ .  ( 4  Mar c h  1 9  8 6  a  r o  s  e 0 u t. of a  r e  cl u  e s  t b Y 
t h e  Da i .n%. ree  C a m p a i g n  D i r e c t o r  o f  t h e  Wi .1 .derness  S o c i e t y  f o r  



a c c e s s  , to c.locurnentrs he1.d by  t h e  I )epar t . rnent  o f  Pr;i.rne M. i .n . is ter  
and  Cab:i.net re l .a t : i r i g  t o  a repor . l .  f ro r r l  t.l.ie 0 c ~ s t r a l i . a n  Ha31-:i.t:.agl:? 
Colnn.~is!;:i.on. 'The r e p o r t .  conce?rned t h e  i . n . l . e rna t i . ona l  
cor~seruat . : i .or~ s : i . g r~ i f i ca r i ce  o f  we t  t r o p i c a l ,  ra.ir1.fore"t.s :in 
nor l .h . . . .east  Queensl.ar i t l ,  : inc l .ud: i . r~g t h o  (;roate;!r Da i . nk ree .  The 
Doug las  Sh:i.~-e Counc:iI., supporl:.ard by t l i e  Qt,1aaer1!;1arid gouc?rl?rnc:!r~t, 
had unde r t . aken  t h e  cons .k ruc  t. i .on o f  a r o a d  w i . k h i n  .I.he a r e a .  The 
app l i ca r1 . t  had beon  g ra r l%ed  a c c e s s  t o  a nt.~rrlbetr o f  doct.~rr~crrilr;. 
I i o t~ rever ,  t.he depar l r rnent  c la . i l aed  . t h a t  2 4  doc~,~rne~i l -s  l~,c.!rc? exernpt 
u n d e r  .t h E! p r o  v i s i o ri s o.F t h e  A c t c on  c e r n i  ng Cornrr~o nlnre a 1ti.- S t;.if t;.i? 
r e l a t i . o n s  ( s .  33A) ,  Cab i .ne t  docc~rnents  ( s .  3 4 ) ,  and c:lel. i .berat.- iue 
p r o c e s s  docurnenks ( s .  3 6 ) ,  ant i  .tl.ia? S e c r e t - a r y  t o  t h e  d e p a r t r r ~ e r i t  
had  i s s u e t l  c o n c l u s i v e  ce.rt:,i-Fica.l:a?s un t l e r  t h o s e  s o c t i . o n s .  

The A A ' T  co r i c l ude t l  l:.hat a l e t t e r  f r o m  t l i e  P r e r r ~ i e r  o.f Quc?c;!i1r;l.anc1l.arid 
t o  t h e  P r i m e  M:i.n:i.s.tc?r c o n c e r n i n g  I:he r in: i .nFor~est i s s u e  was 
exernp.t u n d e r  s e c t i o n  330 or) t.he g r o u n d  that.. i . t s  tli.scl.anc1losurc! 
~ ~ r o u l d ,  o r  c o u l d  rc~asor1alnl.y be  expec.tc>tl Lo, (Jawtiage rel.at:; i .ons 
be t.we e ri 'c 11 e Coarno nwe a l. t:. l.1 a ri d t 11 e !; t a t e;! o f  Qt.1 e a? rl!; 1 a riel by  
i . n h i k ) i . t i n g  . the exchange  o f  a d v i c e  on  an  ~.~r i rc !s~kr" ic~te?d b a s i s  
betcreen t h e  2 gouel -nmer i ts .  Under  1:he prov:i.s:ions r .@lat: i . r ig t o  
rev : iew o f  cjec:i.s:i.ons Era r e F u s e  access  1~1her.e a corlcl.u:;<~ve 
cer . t i . f : icat ,e  :i.s :in f o r c e  ~ rn t l c? r  sec t i .o r1  33A, t h e  AA"I' c o r i s i t l e r e t l  
t h a t .  reasor iab1.e grot r r \ t ls  ex is \ : .ec l  f o r  :.he c'l.ai.rn t h a t  darnage woul.cl 
be causc.,d, a1.thougl.l i t .  rn:i.ght: otherwzi.r;c? have? requi.rc!!d  further^ 
e u i d e n c e .  There  we re  no pub l . i . c  i .n.keres.k g r o u n d s  suF-Fie ien .k  t o  
d i ! ;p lace  t h e  p r i . r r~ i i  f a c i e  ext"n'lpt:i.on at tach: i .ng t o  a docc~rnkri.l:. 
sai:.i.s-Fy:ing t h e  requ: i . rements o f  soct::ion 3 3 A ( 1 ) .  

Skis AAT h e a r d  wi.de....rarig:ing argc,~rrlaarit. a:; t o  t h e  p~lb l . : ic  i n t e r e s t  
i n  r e l . a t - i o n  t o  cl.a:irns o f  exerr~p l - . ion ~ ~ r i c l e r  seclr:i.on 36 f o r  u a r : i o ~ s  
'dc! ! l iberat. i .va~! prot:c!:;s' documen;t..s, i . r i c l u t l i r i g  t h e  argc.~rnc?rlt that .  
d i s c l o s u r e  ~uor.~l.d . F u r t h e r  . the o b j e c t s  o f  t h e  n e t ,  and i .n  
par . t : i .cu la~-  : i t s  ' t lsrr~ocrat: i .c ok)je:c-t:i.ues ' . The A R T '  r e j e c t e ? d  t h e  
r ' e spon t l en t '  s argumt?ri.t t h a t  . t he re  was a gene ra l .  p~.~l:) l . i .c .i.n.keres.t: 
i n  the! r ~ o r ~ . - d i s c l . o s ~ ~ r e  o f  doct.1rr1ent.s w h i c l i  f o r r r ~  p a r t  o f  t h e  
d e t : i s i o n  rnak ing p r o c e s s  and  whi ,ch r c . p r e s e n t  pol.: i .cy rnaki.ng a t  a 
h i g h  l e v e l :  t h o s e  f a c t . o r s  wc!re r e l . evan t .  t o  t h e  quest:i.ori w h e t h e r  
. the doc~.~rnen'cs Fe l . 1  ~~r:i:khin sect : i .on 3 G ( l ) ( a ) ,  b u t  n o t  t o  t.he 
publ: i .c i . n t e r e s t  qt.~est-i.ort t o  be det:.erri~:i.riecl ~ . ~ ~ i d e r  sec t i . o~ -1  
3 6 ( l )  ( t n )  . D i s c l . o s ~ . ~ r e  OF doct.~menl-.s i s  1101: r iecc!ssar : i . ly  c o n t r a r y  
t o  t h e  pub l . i . c  i.rit.ere!;t: bacac,~c;c! tzhe!,y a r e  'high.~-l.anc1l.e?vel.' 
c o r r e s p o n d e n c e :  i t  trr:il.l t leperit l  on  I:.he i n t l i . u : i . t l ~ .~a l  
charat: t :er i .st i .c: ;  ofr t h e  docurnerit.s i .n  each  ca:;e:!. 

The s e c t i o n  36 cl.airns we re  -F i .na l . l y  dec:i.ded ( e x c e p k  i n  re l .a t - : i on  
t.o o rie d o  ctnrne r1.t:) o rI t. he  bas  : i  r; trha t. , g i u  e n t h a t .  c 0 ri c l  tn s .:i u e 
cert::i:Ficat:e!s [Alere i . n  F o r c e ,  t . he re  we re  r e a s o n a b l e  g r o u n d s  .For 
tht :  cl.ai.rn t h a t .  d i s c l o s u r e  1rrc3~1l.d k)f i~ c o n t r a r y  t o  t h e  pub1.i.c 
i . n . t . e res t  : in  t h a t  c l : i s c l osu re  m i g h t  i .nh: i .b i . t  t h e  c o n d u c t  o f  
con  t i, ri LI :i ng  n c! g o k ri. a tz :i o r1 c; k~ c: t:.~~rt? e ri t h c: C orrlrrlo riwa! a I t h g (:I u e r1.11.r1e r i .  a nd 
t.he gouernrner i t  o f  Queensl .ar i t l .  Where I . he re  was a c e r t i f : i . c a t . e d  
cl.airr1 t h a t .  d : i .sc l .os~.~re o f  docurr~er i ts  wou1.d bc;! c o n t r a r y  t o  t h e  
pub l . i . c  in l : .erestr  tihe fi6I.T s t a t e d  i . t  shouZd be  ciaulri.ous oF 
e n t e r i . n g  i r ~ t o  a n  un.F i r i : ished cour5sc! o f  pol.:i.cy rrlalt:i.rig arid 
nego. l : , i .a t ion.  Where a conc l .us i . ve  cer.lr i .F-ica.ke Ihtas : i n  F o r c e ,  so 
l o r i g  as  t h e r e  wwa!; a r'c.leuar1.l reasonabl.c!  g rour i t l ,  ~~rh:i.ch st:ood on  
i:ks own, f 'o r  t h e  cl.a:i.rn t h a t  t l i . s c l o s u r e  ~r lou l .d  be c o n t r a r y  t o  t h e  



p u b l i c  i n t e r e s t ,  t h a t  was enough  t o  make o u t  t h e  c l a i m  e v e n  i f  
t h e  g r o u n d  a p p e a r e d  i r i s i g n i f i c a r i t  when s e t  a g a i n s t  0thc.r v e r y  
s  t r o r i g  g r o u n d s  t e n d i n g  i n  f a v o u r  o f  d i s c l o s u r e .  

'The ques. l - ion o f  .[:he Cornmomdealth.--Sst.atte re la . t : . ions exernpt:,:i.on 
u  n t l  e  r s  e  c  t:. i. o  n  3 3  A wa s  a  l s o  a  ri i !; s  LI e  i n  R,p ,,,- 2,tid.t;~ oof.fffffQ.uu~B$~~.~ ..Lg.n.d. 
and ................... D e p a r t m e n t  o f  R v i a t i o n  - ( 3 0  May 1 9 8 6 ) .  R R r i s b a n e  
t e l . e u i s i . o n  jou r r ia l - i . s t :  s o u g h t  access  t o  dacur r~en ts  re la t : . i .ng t o  
t h e  rnethod o f  o p e r a t i o n  o f  t h e  Q u e e n s l a n d  g o v e r n m e n t ' s  a i r  
w-i.ng, and  i n  p a r t i c u l a r  r r l a t , e r i a l  r e l a t i n g  t o  t h e  r e a s o n s  f o r  
t h e  a i r  il ring o p e r a t i n g  as a  ' p r i v a t e ' ,  r a t h e r  t h a n  a n  ' a e r i a l  
w o r k '  o p e r a t i o n  u n d e r  t h e  R i r  Nav iga t ion  R e g u l a t i o n s .  The 
d e p a r t m e n t  i n i t i a l l y  c l a i m e d  e x e m p t i o n  f o r  a  number o f  
docurtlc?rit.s u n d e r  sec t : i on  330 o f  t h e  FOI  A c t ,  b u t  o n  i n t e r n a l  
r e v i e w  t lec ic led  t o  g i v e  a c c e s s  d e s p i t e  t h e  v i e w s  o f  t h e  
Queens la r i t l  F)rerrr ier l  s  Departrrlc?rit. t l l i a t  Corr~son~~real.th.-..St.at:e 
r e l . a t i o r i s  1rrou1.d be darnaged by t l : i s c l o s u r e .  I n  p r o c e e t l i r i g s  
b r o u g h t  by  t h e  St.at:.e 0.f Quee r i s l and  t h e  AOT h e l d  that:  t h e  
d o c ~ ~ r n e n t : ~  : in  qc.~est:i.on c o u l d  be  expec . ted  . to  cause  darnage I.o 
Corr~mori~ueal.CI.i...-State r e l a t : i . ons  and  t h e  p u b l l i c  i r ~ t e ~ ~ e s t  d i d  r i o t  
r e q u i r e  t h a t  %hey be d : i s c l o s e d .  

"r P i  e  F u 1. l C o  u  r t o f  t l ie F e  d  e  r a  1 C o  u  r t :i n  ~ ~ ~ ~ , o ~ r ~ ~ g , y ~ ~ G , ~ , ~ ~ , r . , ~ ~ , , , . ~ , , . s _  
D e p a r t n ~ e n t  and  Anor  v  C o c k c r o f t  ( 1986 )  64. AI..R 97 handed down an  ........... .... ................................................ . ... 
: in l : .erest: i r ig tlec:i.s:ion on  . the rneari:ing o f  t h e  p h r a s e  ' cou l .d  
reasonab1.y  be e x p e c t e d  t o  p r e j u d i c e  tha? fu t :u re  s u p p l y  o f  
: i ~ ~ f o r r n a t i . o n  .t:o . the Corr~monweal th '  ~~rh: i .ch o c c u r s  i n  
sect;. iori 4-3( l . )  ( c )  ( i . i . l . )  o f  t h e  FOX A c t .  The c o u r t  a l l o c ~ ~ e d  an  
a p p e a l  a g a i n s t  a  t l e c i s i o n  o f  . the A A T  wh i . ch  had  been  bast?t l  on  
t h e  v i e w  t h a t .  t h e  p h r a s e  i . r i  qcnest ior i  reqc.~:i.red a n  asst?ssrnent o f  
lrrhat was rnore p r o k ~ a b l e  . than n o L  "rhe C h i e f  Judge ,  
S i r  Ni .gel .  Bowen, and  Mr  Jus t : i ce  Beaurnorit t o o k  t h e  u i e ~ r r  t h a t  i t  
:is t.~rides:ir ixble . to  c o n s i d e r  t:,he o p e r a t . i o n  o f  . the p r o v i s i o n  i n  
tsr rns o f  p r o b a b i . l . i t . . s  o r  p o s s i b i l  i.t:i.c?s . Rat:lier t h a n  
c o n s t r u i n g  lzhe secl.::ion as t l epen t l i r i g  i n  i t s  a p p l . i c a t l . o n  an  t h e  
o c c u r r e n c e  o f  ce r t :a i r i  e v e n t s  i n  term!; o f  any s p e c - i . f i c  d e g r e e  of' 
1 i k e l : i h o o d  o r  p robak) i l . : i . t y ,  i t  Illas p r e f e r 5 a b l e  t o  c o n f i n e  t h e  
i . r i q u i r y  t o  whether '  t.he e x p e c t - a t i o n  cl .ai . rr~ed wa!; reasoriab1.y 
b a s e d .  Mr  Jus%.i .ce Sheppar t l  s a i d  t h a t  .For . the exernpt: ion t o  be 
rrlatle o u t  t h e  dec is : i .on rrlaker mus t  act: rasast:)nak)ly, and  he o r  she  
w i l l  n o t  be  j us t : : i f i ed  : i n  c1a: i rning exernpt:i.on u n l e s s  t h e r e  a r e  
r ~ ! a l .  and  s u b s t a r i t . i a l  g r o u n d s  f o r  t h i n k i n g  t h a t .  t h e  p r o t l u c t i . o n  
o f  t h e  docurnent coc.11.d p r e j u t l i c e  . the F u t u r e  s u p p l y  o f  
i r i~Forrr lat : ior i .  The app roac l . ~  o f  t h e  Fu l . 1  C o u r t  o f  t h e  F 'ec iera l  
C o u r t  i n  Izh:is case ,  w h i c h  was :he sarne as . that .  a d o p t e d  by  . the 

..... ...... A 9' i .  rl H.e C.c.i-o.r~..I ....... E-q.!?. .IIt_~Y.Y.r!r!s_~_$o..c...i-a~~~-~.~! o-f n.nuu?-Lt:rra.l~.Laaaaaa~ 0.1:..? -..... ax!d- 
R u s t r a l i a n  B r o a d c a s t i n g  ' T r i b u n a l  and  O rs  ( 1985 )  7 Al..D 584, was ..................... . . . .............. . 
a p p l . i e d  by  t h e  RAT t o  sirr~:i. l .ar wo rds  i n  s e c t i o n s  3 7 ( 2 )  and  4 0 ( 1 )  
o f  . the c  t i n  .R.c -.... :l:.h~..~.ss.ss.sa.~d.~.~~~~.~I~.t~!!.~..n.ttttte.f ..... .?..!!..~..c!.t.~.-o..n ( 29 May 
1 9 8 6 ) .  



The n c t i n g  Orr~butlsrr~ari 's S p e c i a l  R e p o r t  No .  2 ,  rr~ade u n d e r  
sec t . i .on  1 7  o f  t h e  Ornbudswan F lc t ,  was p r e s e n t e d  t o  b o t h  I-louses 
0 f t: h e P a  r 1. ,i a rn e  n  t o n 2 7 Ma Y 1 9 8 6 (.:Th.c Xnduss_t,.rr2.aa~ Ssuu~ . .~ . r  M.2L:!....s_ 
. . ! ! . . . . , .  .... . ..... ~. fiG P S , 3.9 8 6 . I n 
essence  t h e  f a c t s  w e r e :  

1:ndustr: i .al. Suga r  Mi.1l.s P t y  L.td ( ' I:SM1 ) suk)rriit-Led t h e  I.ower; t.. 
p r i c e  f o r  a  t e n d e r  f o r  t h e  s u p p l y  o f  s u g a r  i n  pouches ;  

t:he depar t r r le r i t  rn isreac l  t h e  ISM t;.erider, t a k i n g  i t s  p r i c e  f o r  
f o u r  pouches  t o  be i t s  p r i c e  f o r  one pouch ;  

, t h e  depart:.rnent t h e r e f o r e  awar t led t h e  cori.kractr t o  a  
cornpe.t:.:i"cr a t  a  p r i c e  sorne 15% above  : ISM'S ;  

, t h e r e  was no rel.evani:. non. . . -pr ice co r i s : i . t l e ra t ion  :in t h e  award  
o .F t 11 e c o  11 .I:. r a c  t . 

Phe depar .Lr r~er i t  had  al.r;o f a i l e d  t o  corir1ec.t w: i t l i  t h e  tleridear a  
t e l e x  w h i c h  rrtatle t h e  b a s i s  o f  ,t:he corrtpany's t render  p r i c : i r i g  
unrrtis t a k a b l e  . 
The o n l y  q u e s t i o n  a t  i s s u e  war; whasther t h e  f ' i r r r ~  s h 0 ~ 1 l . d  be! 
cornpensa.t;,c!d f o r  l o s s  o.F expec.t:ed p r o f i t .  : In  t h e  v i e w  o f  t h e  
fo r r r ie r  Ornbuclsman, P r o f  e s s o r  R i c h a r d s o n ,  had t h e  r r i i s t ake  r1o.t 
occurresd . the depar . t rnent  I A J O U ~ . ~  a l r r ~ o s t  c e r t a i n l y  have  awarded  , the 
c o n t r a c t  l:.o ISM as t h e  l o w ~ ! s t :  t e n d e r e r .  The Orrtbt.~dsrnan a g r e e d  
(~1 i t .h  t h e  depar . t rnent  t h a t .  i n  t l e t e r r n i n i n g  .khe f i n a n c : i . a l  de.lrr;irnent 
s u f f e r e d  k)y I S M  account:  w o u l t l  need  t o  be ta l te r i  o f  arly 
loss,..-rn:i.t;.igal:.:ing a c t i o n s  w h i c h  co~11.d have  r e a s o n a b l y  been  
e x p e c t e d  o f  ISM.  As i n  h i s  v i e w  t h e  e r r o r  t h a t  had a r i s e n  i n  
.t:his case  \Alas an  i s o l . a t e d  i n c i d e n t ,  c o n c e r n  a b o u t  f r t : ! quen t  
u t i l i . s a t i o n  o f  a  p receden t :  based  o n  departrrtasrital. e r r o r  was 
L l n w a r r a n t s d .  I n  t h e  Orr~bk.ldsrnan' s  v i e w  ;i.t [Alas a v e r y  c l e a r  case  
f o r  t h e  payment, of '  corrtpe,nsat:i.ori f o r  d e f e c t : i v e  a t l r r ~ i n i s t r a t i o n .  
I. loldeuer, on  r e c e i p t  o f  Lhe Ombudsrrtan's r e p o r t  u n d e r  s e c , k i o n  16 
of' the:! Orr~b~~dsrnari  A c t ,  t h e  P r i r r ~ e  M i r i i . s t e r  hat l  r e s p o n d e d  t h a t  i n  
e . F f e c t  t h e  Ornbuclsrr~an was ; i n v i t : i ng  . the Corrtrnonldealth . to  assume i . n  
t e n d e r i n g  car;es add:i.t:i.orial s t a n d a r d s  o f  l i . a k ) i l : i t y  w h i c h  do  noiz 
.Fa l . l  ~ ~ p o n  t h e  Flus.tral : i .an cor l .~r r~erc i .a l  c o r r ~ r r ~ ~ ~ n : i t y  g e n e r a l . l y .  

I n  t.he S p e c i a l  R e p o r t  t;he flct:i.ng Ombudsrr~ari, 0 i . r  V i c e  
M a r s h a l  J o r d a n  ( R e t ' d ) ,  s t a t e d  . t h a t  .Irkere was no  e v i d e n c e  t.ha1: 
g r e a t  r e s o u r c e s  w o u l d  be i n v o l v e d ,  and  t h a t  t o  f e a r  t h e  
p r e c e t l e n t  v a l u e  o f  cornpensa. t ing . the co rnp l .a inan t  lrras ' t o  s t a r t  
a t  shadows '  . He cornrr~thrit+:d t h a t  Izhe goverrirrteri.t was suggest : ing,  
i n  e . f f e c t ,  t h a t  . the .F i .e ld  o f  t e n d e r  a c t i v i . t y  shou1.d be  irr~rnune 
f r o n ~  r e d r e s s  o n  t h e  Ornbudsrnan's recornrnendat i .on e v e n  t h o u g h  
izhere had  been  a rr~an:i.Fest b reak t lown i n  adrr~:in;istraZ:.ive 
p r o c e d u r e i ! ~  l.aaadl.ng t o  an  urider1:i.ak)l.e l o s s  . R e f u s a l s  of' a n  


