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A d m i n i s t r a t i v e  r e v i e w  s y s t e m  c r i t i c i s e d  

A r e c e n t  ~,g~&ul,:t_,l~n a r t i c l e  by  R i c h a r d  Fa rmer  (10 June  1986 -- 
see  ' R e c e n t  Pub l i ca t : : i ons l )  a r g u e d ,  p r i n c i p a l l y  o n  t h e  b a s i s  
o f  5 d e c i s i o n s  o f  t h e  AAT, t h a t  ' s t r a n g e  d e c i s i o n s  by C o u r t s  
and  g o v e r n m e n t  tr:i.bur~al.:; a r e  add:ing h u n d r e d s  o f  rr1:ill:ions of 
do l . l . a r s  t o  A u s i z r a l i a ' s  w e l f a r e  b i 1 . l '  , and  t h a t  ' t h e  t o t a l .  
c o s t  t o  t h e  f e d e r a l  budga?t o f  e x t r a  w e l f a r e  payments  
. F o l . l . m ~ ~ i n g  d e c i s i o r i s  o f  t h e  ART i s  conserva . l : . i ve ly  est:. irnated 
a t  more t h a n  $1 b i . l l i . o n  a  y e a r '  . I n  Adrrlin R u f e w ' s ,  o p i n i o n  
t h e  a rgumen t  o f  t h e  a r t i c l e  was based  o n  s e v e r a l  
m i s c o n c e p t i o n s .  

F i r s t ,  e x t r a p o l a t i o n s  c a n n o t  be made f r o m  an  AAT d e c i s i o n  
made o n  t h e  f a c t s  i n  a  p a r t i c u l a r  case  t o  i n d i c a t e  l i k e l y  
add i t i . ona1 .  amounts  o f  govern rnen t  e x p e n d i t u r e .  One d e c i s i o n  
o n  t h e  fac lzs  on  t h e  e x i . s t e n c e  o r  o t he r l r r i se  o f  a  de  f a c t o  
r e l . a t i o n s h i p ,  f o r  exarnpl.e, does n o t  deterrn:i.ne t h e  outconle of' 
any o t h e r  a p p l ; i c a t i o n  c o n c e r n i n g  t h e  same l e g i s l a t i o n .  

Second l . y ,  t h e  AAT rrlust d e c i d e  w h a t  i s  t h e  c o r r e c t  o r  
p r e f e r a b l e  decision i n  a  p a r t i c u l a r  case  o n  t h e  b a s i s  o f  t h e  
f a c t s  as f o u n d  by  t h e  GAT, t h e  r e l e v a n t  l e g i s l a t i o n  and  
Izak ing  i n t o  a c c o u n t  any r e l e v a n t  gove rnmen t  p o l . i c i e s .  I t  : is 
n o t  i t s  r o l e  t o  t r y  t o  r e d u c e  t h e  c o s t s  t o  governrnent: 
i n v o l v e d  i n  d e t e r m i n i n g  e q u i t a b l y  c i t i z e n s '  e n t i t l e m e n t s  
u n d e r  l e g i s l . a t i o n .  T h i r d l y ,  t h e  RAT i s  r e q u i r e d ,  as p a r t  o f  
i t s  d u t y  t o  r e v i e w  cases  o n  t h e  m e r i t s ,  t o  i n t e r p r e t  t h e  
l e g i s l a t i . o n .  I n  many cases ,  i n c l u d i n g  s e v e r a l  o f  t h o s e  
r e l i e d  o n  i n  t h e  ,B,g~l-u,&,~,,n a r t i c l e ,  t h e  mean ing  a n d / o r  
appl : i .cat : ion o f  t h e  l e g i . s l a t i o r i  i s  d i f f i c u l t  t o  deterrr~: i .ne. 
(Two o f  t h e  cases  c o n c e r n e d  a r e  d i s c u s s e d  a b o v e :  see  
H a s t i n q z ,  and  &wl-g,y,, p p .  130--1 and 133-4.) . Problem:; o f  
i n t . e r p r e k a t i o n  rnay commonly i n d i c a t e  t h a t  t h e  l e g i s l . a t i . o n  
requ- i . res  arr~s!ridrr~erit. F o t . ~ r t h l . y ,  whe re  gove rnmen t  i s  
d i s s a t i s f i e d  w i t h  t h e  AAT 's  i n t e r p r e k a t i o n  o f  l e g i s l a t i o n ,  
i t  i s  open  t o  i.t t o  appeal .  t o  t h e  Fede ra l .  C o u r t  o n  a  p o i n t  
o f  l a w .  T h i s  has happened i n  s e v e r a l  o f  t h e  cases  mentioned 
i . n  t h e  a r t - i . c l e .  ( I n  p r a c t i c e ,  i.t rrlay be n o t e d ,  ART 
d e c i s i o n s  have  been  u p h e l d  i n  a  s u b s t a n t i . a l  m a j o r i t y  o f  
a p p e a l s  t o  t h e  F e d e r a l  C o u r t . )  f l l t e r n a t i v e l y ,  i t  may be  
n e c e s s a r y  f o r  t h e  gove rnmen t  t o  s p o n s o r  amend ing  
l eg i s l . a t : i . on ,  as o c c u r r e d  i n  r e l a t i o n  t o  t h e  l e g i . s l a t i . o r 1  
c o n c e r n i n g  t h e  i s s u e  o f  b e n e f i t  c l a s s i f i c a t i o n  c e r t i f i c a t e s :  
see above  p .  134. 

fldrni.n u Rev i ew  t a k e s  t h e  u i e w  t h a t  t h e  b e n e f i t s  t o  t h e  pub l : i c ,  
t o  t h e  gove rnmen t  and  t o  t h e  a d m i n i s t r a t i o n  o f  h a v i n g  a  



sys.te:rr~ o f  e x . t e r n a l  appc?a ls ,  open  pt.~bl.. ic scru.k;i.riy and  
c a pa  b l. e o f  el s t: e r r n  :i ri :i rig o ri t 11 es :'L r n es r i t c; a p 1:) e a 1. :; a g a i. ri r; -t t li e 
l a r .ge  nurr~lne>r o f  ad rn i n i s t . r a t : i ue  t;lec:i.s:ions 1~1h.i.ch a r e  rnade, f a r  
outwe:i.gl.i thc! di . f . f^ i .c~~l. t : i .ess l:.ltat or~c? o r  two  dcscis:ioris ( n o t  :i.ri 
any euent .  necessar i .1 .y  w rong )  rnay cause  .to t h e  gouernrnen.t .  
'The l . a r g s  nurnber o r  case:; appea l .@d t o  t h e  AAT' whi .ch are? 
c o n c e t J ~ d  by tiepal-l::rneri.I:s arid a u t . h o r i . t i e s  I:~e.f'ore .[:he AOT r r lakr?~ 
a dec:i.siori i s  ari iricl:i.cat.:iori of  t l i e  s a l . u t a r y  e f . f e c t  o f  ari 
e x t e r n a l .  s y sl_ern o f  l-eu:i.e~~r. Moroouesr , ,fid~r!,f,n ,,,,,,, R,Re~,,:.i:,~g.!~ b e l . i e u e s  
t h a t  t h e  r;ysterrl o f  csxterr ia l .  I-euj.ew by t b i e s  RAT bias l e d  i n  
rnany a r e a s  o f  adrr l in: istra. I : , ion t o  an  :irr~prouesrr~e~it i n  prti.rrtary 
d e c i s i o ri rna It ;i. ri g a rl d a g r e a t. e r a t t e ri .ti. o rj t o  t: l'l e 1 e g i. r; 11. a t 3. o n 
~ . ~ n d e r  1uli:ich t; leci:; ion rrlalters a c t .  

I .> i sc~ iss . i .on  p a p e r  on  a~~t:i....-d\,~rnpi.ng 

The s e c r c! -l. a r .i. a t  o f  -I:. h e  cot.^ ri c i. l , .I:og c! t he r w:i. t h a c orr~rni. l:. .lr e e of  
t 11 el! C (1) 1-1 ri c i 1, a rl d a c o ri s u 1 t a ri .l.: , ha :; r e  c e ri l.: 1. y p r e pa  r e d ii 
t: l iscuss: i .on p a p e r  o n  S.ti$ge 3 o f  . the p r o j e c t  o n  r e u i e w  o f  
c u :; torn :; a ri t l  e x c i r; e d e c zi. s li c) ri :; c o ri c e! I- ri i rig a ri .t :i. .... d ~ ~ m p  i ri g a ri cl 
c o (.I 11 I:. e r u ii i l i ri g t l  u .t i e s . 'T I.) a 1: p a p e r h a s b e e n IAI ;i. (:I er l y 
ci rcu l .a tc :c l  arid the! Counc:i.l. i.riui.t..es sublnir;s:ionr; o n :  

. l he  appropr' i ,atcsric!ss crF I.he s u g g c . s t i o n s  rrtade i . n  t h e  
papc!r t h a t  p i i r . t . i c ( . ~ l . a r  cl.a:;ses o f  deci:;:ioris n o t  
t : t . ~ r r e n t l y  s ( . ~ b j e c t  I.o reu; i .e~~r  o n  .the mer.:i.lrs :;ho(.~l.d be 
so ~-euie(~ral :~l .es; arld 

~tJhc!ther t h e  O A T  ,i.s .Lhe a p p r o p r i a t e  for ( .~rn f o r  Che 
r h3 u i. ew . 

C o p i e s  o f  t h e  di.r;cuss:i.ort papei!r rrlay be ok)ta:i.ried f r o m  t h e  
I 1 ; i r e c t o r  o f  Resea rch  ( s e e  . f ' ror i t  page)  and  . t l ie  Cour i c i . l  wot.~l.(:l 
be! plcaased t o  rects-i.ue s~.~brr~i.:;si.oris f ro r r l  any i n - t e r e s l . e c l  p e r s o r i  
o r  orgari isalk:i.on . 

Arnorlg r e c e n t  t:leutsl.opn.~er-ks i n  New Z e a l a n d  :in r e l a t - i o n  %o 
p u b 1. i. c I. a l~ ,  I.) a u e k) e! rs ri t;. l i e ?  a b o 1 i. t i  o ri o f  t l.1 e L atrr Re f 'o  u'rn 
Corr~ln:i.t.tees arid t h e  es-l:abl:ishrne:nt o f  a perrr lanel i t  I...~LAI 
C o rrun i. :i s i o ri :i rl t li c! i r p l a c e . T' I.) e f) I- e s i d  e ri l. o f  t he I.. ah1 


